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I.  Of  the  Nature  of  the  Action  of  Ejectment. 

An  eiectment  is  a  possessory  action,  and  is  the  ordinary  method  by 
\rhicn  the  title  to  lands  and  tenements  is  tned  and  the  possession 
VOL.  II.  y^^  B 
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recovered  (a)  in  all  cases  where  the  party  claiming  title  has  a  ri^ht 
of  entry ;  whether  such  title  be  to  an  estate  in  fee,  fee  tail,  for  life, 
or  for  years.  From  this  description  it  should  seem  that,  in  strict- 
ness, this  action  could  be  maintained  for  the  recovery  of  that 
species  of  property  only,  whereon  an  entry  can  be  made.  But  it 
will  be  found  that,  in  a  few  instances,  which  will  be  more  par- 
ticularly mentioned  hereafter,  this  action  has  been  extended  beyond 
these  limits. 

Aft^r  the  disuse  of  real  actions  (i),  questions  of  title  to  land 
were  usually  tried  in  actions  of  replevin  or  trespass  quare  clausum 
fregit;  and  this  practice  continued,  until  the  method  of  trying 
titles  by  the  action  of  ejectio  JirnuB  was  introduced  (c).  This  action 
was  commenced  (without  any  writ)  by  a  declaration,  which  alleged 
a  kase  for  a  given  number  of  years  from  the  real  claimant  to  a 
nominal  plaintiff  (genei;filly  styled  John  Doe),  an  entry  on  the  land 
by  the  nomimd  plaintiff  under  the  lease,  and  his  subsequent  ouster 
by  a  nominal  defendant  (generally  styled  Richard  Roe);  and  at  the 
foot  of  such  declaration  was  a  notice  addressed  to  the  real  tenants 
in  possession,  warning  them  that  unless  they  appeared  and  defended 
the  action  within  a  specified  time,  they  (the  real  tenants)  would  be 
turned  out  of  possession.  It  need  scarcely  be  said  that  the  lease 
to  John  Doe,  his  entry  on  the  land,  and  his  ouster  by  Richard 
Roe,  were  pure  fictions,  but  the  tenant  in  possession  was  not  per- 
mitted by  me  courts  to  defend  the  action  and  get  his  name  substi- 
tuted for  that  of  the  nominal  defendant  Richard  Roe  (who  was 
styled  "  the  casual  ejector"),  without  entering  into  what  was  called 
*'  the  consent  rule,'  by  which  he  bound  himself  to  admit  the 
alleged  lease,  entry  and  ouster,  and  to  insist  at  the  trial  on  the 
title  only ;  the  question  at  which  accordingly  was,  whether  the  real 
claimant,  on  the  day  of  the  alleged  demise,  was  entitled  to  demise 
the  property,  i.  e.  whether  he  was  then  legally  entitled  to  actual 
possession  or  not.  In  this  action,  however,  being  originally  a 
personal  one,  damages  only  could  be  recovered  until  some  time 
between  the  6th  Ric.  11.  and  7th  Edw.  IV.,  about  which  time  it 
appears,  from  the  Year-book  of  7  Edw.  IV.  fol.  6,  that  it  had 
been  resolved  by  the  judges  that  the  term,  as  well  as  damages, 
might  be  recovered  (rf).     In  consequence  of  this  determination  the 

(a)  III  trespass  quare  clausum  fregit,  day  for  the  most  part  tried  IQ  actions  of 
trover,  and  other  forms  of  action,  the  title      ejectio  firma, 

to  land  may  come  in  question  and  be  de-  {d)  "  Until  the  end  of  Edw.   IV.  the 

cided,  but  in  them  damages  alone  can  be  possession  was  not  recovered  in  an  ejectio 

recovered.     Cole  on  Ejectment,  63.  Jirma,  but  only  damages,**     Hale's  H.  C. 

(b)  By  8  &  4  Will.  IV.  c.  27,  s.  ii6,  all  L.  by  Runnington,  Serjt.ed.l820,  p.  201. 
real  and  mixed  actions,  (except  a  writ  of  See  further,  on  this  subject,  a  very  learned 
right  of  dower,  or  writ  of  dower  unde  nil  and  elaborate  note  by  the  reporters  in 
habeit  or  a  quare  impedit,  or  an  ejectment,)  Doe  v.  Errington^  I  A.  &  E.  756,  n.  I  am 
and  plaints  in  the  nature  of  any  such  not  aware  of  any  judgment  for  the  reco- 
writ  or  action,  (except  a  plaint  for  free-  very  of  the  term  prior  to  that  in  East  T. 
bench  or  dower,)  were  abolished.  14  Hen.  VH.  RoL  308,  a  copy  of  the  re- 

(c)  In  the  conclusion  of  Alden*s  case,  cord  of  which  will  be  foiuid  in  Rastall's 
43  Eliz.,  5  Rep.  105,  b..  Sir  £.  Coke  has-  Entries,  fol.  252,  b.,  253,  a.,  ed.  1670. 
remarked,  that  titles  of  land  were  at  that 
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action  became  in  its  nature  a  mixed  one,  t.  «.,  a  real  one  in  respect 
of  the  recovery  of  the  land,  and  a  personal  one  in  respect  of  the 
recovery  of  damages.  The  damages,  however,  were  merely  no- 
minal, the  land  being  the  real  subject  matter  of  dispute  and  the 
law  having  provided  another  remedy  for  the  injury  sustained  by 
the  claimant  in  being  kept  out  of  possession  fix>m  the  time  when 
his  title  accrued,  to  the  time  of  recovering  possession  in  the  eject- 
ment, viz.  by  an  action  of  trespass  for  mesne  profits ;  for  a  further 
account  of  which,  see  post,  Sect.  XIII. 

The  practical  procedure  in  ejectment  has  been  entirely  remodelled 
by  the  Common  Law  Procedure  Act,  1852  (15  &  16  Vict  c.  76;, 
ss.  168  to  221.  The  above-mentioned  fictions  are  wholly  abolished. 
No  damages  are  now  recoverable,  except  in  cases  between  landlord 
and  tenant,  under  the  provisions  of  sect  214,  and  this  at  the  option 
of  the  landlord  {e).  The  action  is  commenced  by  a  writ  issued  by 
the  claimant,  and  directed  to  the  persons  in  possession  (either  by 
themselves  or  by  their  servants  (/) )  by  name,  and  to  all  persons 
entitled  to  defend  the  possession  of  the  property  claimed,  aescrib- 
ing  it  with  reasonable  certainty  (ff),  and  containing  a  notice  that 
in  default  of  appearance  (withm  sixteen  days)  judgment  may  be 
signed  and  the  parties  named  in  the  writ  turned  out  of  possession. 
By  sects.  172  and  173  provision  is  made  for  the  appearance  of 
persons  not  named  in  the  writ.  By  sect.  174,  for  limiting  the 
defence  to  a  part  of  the  premises  claimed  (A).  By  sect  175,  for 
the  want  of  reasonable  certainty  in  the  description  of  the  premises, 
which  is  not  to  nullify  die  writ(i).  And  by  sect.  178  it  is  provided, 
that  on  an  appearance  being  entered,  an  issue  may  at  once  be  made 
up  without  any  pleadings,  ''and  the  question  at  the  trial  shall" 
(except  in  the  cases  of  joint  tenants,  tenants  in  common,  and  co- 
parceners) ''  be,  whether  the  statement  in  the  writ  of  the  title  of 
the  claimants  is  true  or  false,  &c."  sect.  180;  and  in  the  above 
excepted  cases,  in  addition  to  the  above  question,  the  further  one, 
wheuier  an  actual  ouster  has  taken  place,  sect.  188.    By  sect.  185, 


if) 


Smith  T.  Tetty  9  Exch.  S07.  tion  to  be  in  the  parish  of  Farnham,  and 

See  GoodtitU  ▼.  Badtitle,  4  Taunt.  at    the  trial  were  proved  to    be  in  the 

820.  parish  of  Farnham  Royal ;  but  it  was  not 

ig)  It  was  formerly  held,  that  the  de-  shown  by  the  defendant  that  there  were 

Bcription  of  the  property  ought  to  be  made  two    Famhams.       Variance    immaterial, 

with  such  certainty  that  the  sheriif  might  Doe  v.  Suiter,  13  East,  9.     Lands  were 

know,  from  the  record  itself,  of  what  he  described  in  the  declaration  to  be  in  the 

was  to  deliver  possession,  but  the  strict-  parish  of  Westbury,    in   the    county  of 

ne.'^s  of  this  rule  was  relaxed,  on  the  ground  Gloucester,  and  it  was  proved  at  the  trial 

that  the  sherilT  was  to  take  his  infonna-  that  there  were  two  panshes  of  Westbury 

tion  from   the  party  recovering.     Port-  in  that  county ;  viz.  Westbury  upon  Trym 

■uM  V.  Morgan,  Cro.  Eliz.  465 ;  Cotting-  and  Westbury  upon  Severn.     Held   no 

Mam  V.  King,  1  Burr.  623;  Connor  v.  West,  variance  ;  Doe  v.  Harris,  6  M.  &  S.  826; 

6  Borr.  2678.  although  if  there  had  been  any  plea  in 

(h)  This  was  formerly   done   under  a  abatement   in   ejectment,  it  might  have 

rule  of  Court,  M.  T.  1820;  1  Q.  B.  700,  been  a  good  objection  on  such  plea;  but 

im  notii.  there  are  no  pleadings  now.     Neave  v. 

(i)  Premises  were  laid  in  the  declara-  jlvery,  16  C.  B.  828. 

b2 
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after  a  finding  for  the  claimant,  judgment  may  be  signed  and 
execution  issue  for  the  recovery  of  possession  of  the  property  or 
part  (as  the  case  may  be),  and  for  costs,  &c. 

Of  the  Requisites  to  support  an  Ejectment. — In  order  to  maintain 
ejectment,  the  party  at  whose  suit  it  is  brought  must  have  been  in 
possession,  or  at  least  clothed  with  the  riglit  of  possession,  at  all 
events  at  the  date  of  issuing  the  writ  (A). 

The  party  who  has  the  legal  estate  in  the  lands  in  question  must 
prevail :  hence,  a  party  who  claims  under  an  elegit,  subsequent  to 
a  lease  granted  to  a  tenant  in  possession,  cannot  recover :  although 
he  give  notice  to  the  tenant,  that  he  does  not  intend  to  disturb  the 
possession,  and  only  means  to  get  into  the  receipt  of  the  rents  and 
profits  of  the  estate  (/).  In  Lade  v,  Uolford,  Bull.  N.  P.  110, 
Lord  Mansfield,  C.  J., declared,  "  that  he  and  many  of  the  judges 
had  resolved  never  to  suffer  a  plaintiff,  in  ejectment,  to  be  non- 
suited by  a  term  standing  out  in  his  own  trustee,  or  a  satisfied  term 
set  up  by  a  mortgagor  against  a  mortgagee  ;  but  that  tliey  would 
direct  the  jury  to  presume  it  surrendered."  From  this  doctrine  a 
conclusion  has  been  drawn,  which  the  case  by  no  means  warrants, 
viz.  that  a  plaintiff  in  ejectment  may  recover  on  an  equitable  title. 
The  true  meaning  of  the  resolution  delivered  by  Lord  Mansfield 
is,  that  where  trustees  ought  to  convey  to  the  beneficial  owner,  it 
shall  be  left  to  the  jury  to  presume  that  they  have  conveyed 
accordingly  ;  or  where  the  beneficial  occupation  of  an  estate  by  the 
possessor  (under  an  equitable  title)  induces  a  probability  that  there 
has  been  a  conveyance  of  the  legal  estate  to  the  person  who  is 
equitably  entitled  to  it,  a  jury  may  be  directed  to  presume  a  con- 
veyance of  the  legal  estate  (w).  In  these  cases,  when  a  conveyance 
is  presumed,  there  is  an  end  of  the  legal  estate  created  by  the 
term.  But  where  the  facts  of  the  case  preclude  such  presumption, 
or  if  there  are  not  any  premises,  other  than  the  mere  lapse  of 
time  (n),  or  non-dealing  with  the  term  for  a  considerable  period  (o), 
from  which  a  surrender  of  the  term  can  be  presumed  (p)\  or, 
if  it  appear  in  a  special  verdict  (9),  or  special  case  (r),  that 
the  legal  estate  is  outstanding  in  another  person,  the  party  who  is 
not  clothed  with  the  legal  estate  cannot  prevail  in  a  court  of  law. 

(A)  Keilw.  130,  a.     Semble,  also  at  the  {p)  Doe  v.  Plowman,  2  B.  &  Ad.  573. 

time  of  its  service.     16  &  16  Vict.  c.  76,  "Upon  principle,  u  term  of  years  assigned 

s.  181.    The  writ  is  in   force  for  three  to  attend  the  inheritance  ought  not  to  be 

months.     Sect.  169.  presumed  to  be  surrendered,  unless  there 

(/)  Doe  V.  Wharton^  8  T.  R.  2.  has  been  an  enjoyment  inconsistent  with 

(m)  Per  Kenyan,  C.  J.,  7  T.  R.  3.  and  8  the  existence  qf  the  term,  or  some  act  done  in 

T.  R.  1 22 ;  England  v.  Sfade,  4  T.  R.  682  ;  order  to  disavow  the  tenure  under  the  termor, 

Garrard  v.  Tuck,  8  C.  B.  231  ;   Matthews  and   to  bar   it   as   a  continuing  interest.*' 

on  the  Doctrine  of  Presumption,  226.  Suurd.  V.  &  P.  (11th  edit.)  App.  1130. 

(n)  Doe  V.  Langdon,  12  Q.  B.  711.  {q)  Goodtitle  v  Jones,  7  T.  R.  43. 

(o)  Doe  V.  Plotvman,  2  B.  &   Ad.  673;  (r)  Roe  v.  Reade,  8  T.  R.  122. 
CottreU  V.  Hughes,  15  C.  B.  532. 
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"  The  doctrine,  that  the  legal  estate  cannot  be  set  up  at  law  by  a 
trustee  against  his  cestui  que  trust,  has  been  long  repudiated."  Per 
EUenborougkj  C.  J.,  in  Doey.  Wroot,  5  East,  138. 

It  is  to  be  observed,  that  in  the  foregoing  cases,  in  which  a  sur- 
render was  presumed,  the  presumption  was  made  in  favour  of  the 
party  who  had  proved  a  right  to  the  beneficial  ownership;  the  pos- 
session was  consistent  with  the  existence  of  the  surrender  required 
to  be  presumed,  and  made  it  not  unreasonable  to  believe  that  the 
surrender  should  have  been  made  in  fact.  But  where  the  court 
was  called  upon  to  declare  that  the  presumption  ought  to  be  made 
in  favour  of  a  person  who  had  proved  no  rignt  to  the  possession,  no 
title,  no  conveyance,  and  one  who  stood  on  mere  naked  possession, 
without  any  evidence  how  or  when  he  acquired  it,  and  wno  laid  be- 
fore the  jury  only  a  partial  statement  of  the  ground  of  presumption, 
the  court  refused  to  make  it  (s),  A.  devised  an  estate  to  trustees  for 
a  term  of  years,  in  trust  to  pay  annuities,  and  for  other  purposes 
mentioned  in  the  will,  with  remainder  to  B. ;  B.,  eighteen  years 
after  the  death  of  A.,  leased  the  premises  for  lives.  In  an  action 
by  the  lessee  of  B.,  the  jury  were  told  by  the  judge  that  they 
could  not  presume  a  surrender  of  the  term ;  and  this  direction  was 
held  to  be  right  (0 

By  the  8  &  9  Vict.  c.  112,  however,  it  is  now  enacted, 
"  that  every  satisfied  term  of  years  which,  either  by  express 
declaration  or  by  construction  of  law,  shall,  upon  the  3\st 
dUiy  of  December y  1846,  be  attendant  upon  the  inheritance 
or  reversion  of  any  lands  (m),  shall  on  that  day  absolutely  cease 
and  determine  as  to  the  land  upon  the  inheritance  or  rever- 
sion whereof  such  term  shall  be  attendant  as  aforesaid,  except  that 
every  such  term  of  years  which  shall  be  so  attendant  as  aforesaid 
by  express  declaration,  although  hereby  made  to  cease  and  deter- 
mine, shall  afford  to  every  person  the  same  protection  against  every 
incumbrance,  chaise,  estate,  right,  action,  suit,  claim  and  demand, 
as  it  would  have  afiorded  to  him  if  it  had  continued  to  subsist  but  had 
not  been  assigned  or  dealt  with  after  the  said  31st  day  of  December, 
1845 ;  and  shall,  for  the  purpose  of  such  protection,  be  considered 
in  every  court  of  law  and  equity  to  be  a  subsisting  term."  Sect.  2 
enacts, — "that  every  term  of  years  now  subsisting  or  hereafter  to  be 
created  becoming  satisfied  after  the  said  3\st  day  of  December^ 
1845,  and  which  either  by  express  declaration  or  by  construction  of 
law  shall  after  that  day  become  attendant  upon  the  inheritance  or 
reversion  of  any  lands,  shall,  immediately  upon  the  same  becoming 
so  attendant,  absolutely  cease  and  determine  as  to  the  land  upon 
the  inheritance  or  reversion  whereof  such  term  shall  become 
attendant  as  aforesaid." 

(*)  Doe  V.  CooArf ,  6  Bingh.  174.  trust  for  persons  not  entitled  to  the  inherit- 

(0  Day  V.  Williamij  2  C.  &  J.  460.  ance  or  reversion,  the  act  has  no  opera^* 

(«)  If  a  term  be  assigned  by  mistake  in       tion.     Doe  v.  Jonesy  18  Q.  B.  774. 
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The  above  act  in  effect  divides  satisfied  attendant  terms  into  two 
classes:  1.  Those  which  were  satisfied  on  or  before  the  3lst  of 
December,  1845.  2.  Terms  which  have  become  satisfied  since  that 
day.  The  latter  are  absolutely  determined  and  extinguished  for  all 
purposes ;  but  the  former,  if  attendant  by  express  declaration,  may, 
for  the  purpose  of  protection  to  the  person  for  whose  benefit  the 
assignment  or  declaration  was  made,  be  '^  considered  to  be  a  sub- 
sisting: term,"  notwithstanding  its  extinction  for  all  other  purposes. 
See  CottreU  v.  Hughes,  16  C.  B.  632.  A  term  assigned  before  the 
31st  of  December,  1845,  in  trust  for  a  bona  fide  purchaser  for  value 
without  notice,  will  continue  to  exist  for  his  protection  if  necessary, 
but  not  for  the  benefit  of  the  owner  of  the  inheritance.  /&«/.,  and 
see  Doe  v.  Price,  16  M.  &  W.  603.  A  satisfied  term  will  afford 
no  defence  against  the  owner  of  the  inheritance,  unless  the  defendant 
be  equitably  entitled  to  the  benefit  of  the  term.  JDoe  v.  Mousdale, 
16  M.  &  W.  689.  Where  the  claimant  and  defendant  are  respec- 
tively entitled  to  the  benefit  of  a  term,  there  must  be  a  demand  of 
possession  by  the  trustee  of  the  term  before  an  ejectment  can  be 
maintained  in  his  name,  especially  where  the  cestui  que  trusts  have 
been  in  actual  possession  above  twenty  years  before  action.  Doe  v. 
Phillips,  10  Q.  B.  130.  The  act  does  not  apply  to  copyholds, 
isect    3. 

The  plaintiff  in  ejectment  must  recover  on  the  strength  of  his 
own  title,  and  not  on  the  weakness  of  that  of  the  defendant  (x). 
Possession  gives  the  defendant  a  right  against  every  person  who 
cannot  show  a  good  title  (y).  But  a  lessee  will  not  be  permitted 
to  defend  an  ejectment  against  his  own  landlord,  from  whom  he 
has  received  possession,  on  a  supposed  defect  in  the  title  of  the 
landlord  {z) ;  nor  if  B.,  claiming  under  A.,  let  lands  for  a  year  to 
C,  and  die,  and  A.,  after  the  expiration  of  the  term,  bnngs  an 
ejectment  against  C,  can  C.  dispute  the  title  of  A.  (a) ;  nor,  where 
the  tenant  in  possession  has  paid  the  rent  to  the  plaintiff,  can  a 
third  person  come  in  and  defend  as  landlord  without  the  tenant, 
and  dispute  the  plaintiff's  title  (b), 

"  Neither  the  tenant,  nor  any  one  claiming  by  him,  can  controvert 
the  landlord's  title.  He  cannot  put  another  person  in  possession, 
but  must  deliver  up  the  premises  to  his  own  landlord '  (c).  This 
rule  extends  to  tenancies  at  will  or  on  sufferance  ((/).  As,  where 
A.  let  B.  into  possession  of  land  under  a  contract  of  sale,  which 

(x)  Per  Cur,,  Martin  t.  Strachcm,  6  T.  v.  Birchmore^  9  A.  &  E.  662.    See  Balls 

R.  110,  n.  V.  fFM/u'oorf,  2  Campb.  11. 

(y)  Per  Lord  Man^ld,  C.  J.,  4  Burr.  (c)  Per  Dompier,   J.,  4  M.  &  8.  348, 

2487.     See   Daintry  t.    Brocklehurst,   3  cited  by  Parke^  J.,  Doe  v.  Justin,  9  Bingh. 

£xch.  207.  45,  46.     See  also  Cooper  v.  Blandy,  1  B. 

(«)  Driver  v.  Laurence,  2  W.  BI.  1259;  N.  C.  45.     But  see  a  distinction  in  Hop- 

Francis  v.  Harvy,  4  M.  &  W.  381.  crqft  v.  Keys,  9  Bingb.  613. 

(a)  Barwick  v.  Thompson,  7  T.  R.  488.  {d)  Per  Cresswell,  J.,  in  Doe  ▼.  Foster, 

lb)  Doe  V.  Smythe,  4  M.  &  S.  347  ;  Z)oe  3  C.  B.  229. 
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subsequently  went  off,  it.  was  held  that  B.  could  not  dispute  A.'s 
title  (e).  There  is  not  any  distinction  between  the  case  of  a  tenant 
and  that  of  a  conunon  licensee.  The  licensee,  by  asking  permis- 
sion,  admits  that  there  is  a  title  in  the  landlord.  Hence,  where 
the  plaintiff  being  in  possession  of  a  house,  &c.,  defendant  asked 
leave  to  get  vegetables  in  the  garden,  and  having  obtained  the 
keys  for  this  purpose,  fraudulently  took  possession  of  the  house  and 
set  up  a  claim  of  title:  it  was  held,  that  the  defendant,  having 
entered  by  leave  of  the  party  in  possession,  could  not  defend  an 
ejectment,  but  was  bound  to  deUver  up  possession  to  the  party  by 
whom  she  was  let  in,  for  she  could  not  contest  the  title  (/ ).  And 
so,  if  a  person  obtains  possession  of  premises  by  an  arrangement 
with  the  tenant,  whether  cpllusive  or  otherwise.  Premises  being 
in  possession  of  a  tenant  under  an  indenture  of  lease,  a  party  claim- 
ing them  by  an  alleged  title  adverse  to  that  of  the  lessoif,  and  prior 
to  the  lease,  demanded  them  of  the  lessee,  and  ultimately  obtained 
possession  by  paying  him  20/.  The  landlord  afterwards  brought 
ejectment  against  the  party  so  in  possession,  the  term  having  been 
forfeited  by  non-payment  of  rent,  and  there  being  no  sufficient  dis- 
tress on  the  premises.  It  was  held,  that  this  case  fell  within  the 
rule  whereby  the  tenant  is  precluded  from  contesting  his  landlord's 
title  {ff).  So  also  where  a  copyholder  has  been  admitted  to  a  tene- 
ment and  done  fealty  to  the  lord  of  a  manor,  he  is  estopped,  in  an 
action  by  the  lord  for  a  forfeiture,  from  showing  that  the  legal 
estate  was  not  in  the  lord  at  the  time  of  admittance  (A). 

But  a  tenant,  though  he  cannot  dispute  his  landlord's  title  at  the 
time  of  the  demise,  may  show  that  it  has  since  expired  (i),  or  been 
parted  with  (A).  Where  the  plaintiff  holding  an  estate  under  a  lease 
for  twenty-one  years,  underlet  the  same  to  the  defendant  for  a  year, 
and  the  defendant  held  over  after  the  expiration  of  the  twenty-one 
years,  after  which  the  plaintiff  gave  the  defendant  a  regular  notice 
to  quit,  which  not  being  complied  with,  an  ejectment  was  brought ; 
it  was  held  that  it  was  competent  to  the  defendant  to  show,  that 
the  lessor's  title  had  expired,  and  that  he  had  no  right  to  turn  him 
out  of  possession  (Z).  So  where  the  tenant  has  not  received  pos- 
session from  a  person  to  whom,  however,  under  a  misrepresenta- 
tion or  by  mistake,  he  has  paid  rent,  such  payment  of  rent  will  not 
estop  the  tenant  from  setting  up  the  title  of  the  real  owner  (m). 
M.,  being  seised- in  fee  of  land,  mortgaged  to  O.,  but  remained  in 
possession,  and  aftierwards  demised  part  for  a  term  to  B.,  who  also 
entered ;  aft^r  which  M.  mortgaged  to  H.     U.,  after  this,  received 

.   (<)  Doe  y.  Burton,  16  Q.  B.  807.  Tindal,  C.  J.,  4  M.  ft;  G.  152. 
(/)  Doer,  Baytup,  8  A.  &  E.  188.  (/)  England  v.  Slade,  4  T.  R.  682 ;  Doe 

(g)  Doe  ▼.  MilU,  2  A.  &  £.  17.  ▼.  Ramabottam,  8  M.  &  S.  516.     See  "Gra- 

{k)  Doer.  Bnddeny  6  B.  &  Aid.  626.  venor  v.  fVoodkouse,  1  Bingh.  88  ;  ComUh 

(f)  Downs  ?.    Cw^r,   2   Q.    B.   266;  v.  Searelt,  SB.  &C,  ^71 ;  Brook  v.  Biggs, 

Momminoft  t.  ColUer,  1  B.  &  B.  680.  2  B.  N.  C.  672. 
(k)  Doe  y.  Waison,  2  Sto.  230,  cited  by  (m)  Fenner  v.  Duploek,  2  Bingh.  10. 
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rent  from  B.,  and  demised  the  other  part  to  A.  Afterwards  B. 
and  A.,  on  notice. from  O.,  paid  O.  rent.  H.  then  brought  eject- 
ment (after  notice  to  quit)  against  B  and  A.  It  was  held  that  B. 
as  well  as  A.  might  show  in  defence  the  prior  mortgage  to  O.,  O/s 
notice  to  them,  and  their  payment  of  rent  to  O. ;  for,  although  B. 
could  not  dispute  M.'s  title  at  the  time  of  the  demise,  yet  he 
might  show  tnat  H.  had  not  any  derivative  title  from  M.,  and  he 
was  not  precluded  by  having  paid  rent  to  H.,  under  a  mistake 
of  the  facts  (n). 


II.  By  whom  an  Ejectment  may  be  hro»ght  (o). 

Administrator,  and  before  administration  granted  (p). 

Bargainee,  under  a  commission  of  bankrupt.  1  Wils.  276.  See 
12  &  13  Vict.  c.  106,  s.  208. 

Churchwardens  and  overseers.  The  69  Geo.  III.  c.  12,  s.  17, 
empowers  churchwardens  and  overseers  (q),  and  their  successors,  to 
accept  and  hold,  in  the  nature  of  a  corporation,  all  real  property 
belonging  to  the  parish.  But  they  are  not  by  this  statute  made 
a  proper  body  corporate ;  and  therefore  a  demise  to  them  is  ef- 
fectuaJ,  upon  their  assent  and  entry,  without  their  acceptance  by 
an  instrument  under  seal  (r).  In  a  case  where  it  did  not  appear 
who  had  the  legal  property  at  the  time  of  the  act  passing,  but  rent 
had  been  paid  to  the  churchwardens  and  overseers  as  such;  it  was 
held,  that  the  property  belonged  to  the  parish,  and  that  the  present 
churchwardens  and  overseers  might  recover  the  same,  having  given 
a  notice  to  quit,  although  defendant  claimed  to  hold  under  a  lease 
granted  by  former  churchwardens  and  overseers,  for  an  unexpired 
term ;  inasmuch  as  such  lease  having  been  granted  before  the  act, 
it  conveyed  no  legal  interest ;  and  me  defendant  therefore  might 
be  treated  as  a  tenant  from  year  to  year,  whose  tenancy  had  been 
determined  by  the  notice  (5).  Under  this  act,  property  held  for 
the  benefit  of  a  parish,  vests  in  the  churchwardens  and  overseers  (0, 
where  there  are  not  any  known  trustees  in  existence  (m),  nor  any 
other  person  in  whom  the  legal  estate  is  vested  (x) ;  and  the  statute 
extends  to  tenements,  the  profits  of  which  are  applicable  to  the 

(n)  Doe  V.  Barton,   11    A.  &  E.  307;  C  462. 

recognized  in  Claridge  v.  Mackenzie,  4f  M.  (r)  Smith  v.  Adkins,  8  M.  &  W.  862  ; 

&  G.  148.  and  see  Gouldtworth  v.  Kntghts,  11  M.  & 

(o)  Committee  of  a  lunatic's  estate  can-  W.  337. 

not  bring  an  ejectment.   Hob.  215;   Hutt.  {s)  Doe  v.  Terry,  4  A.  &  £.  274. 

16.     See  16  &  17  Vict.  c.  70.  (t)  Doe  v.  Hiley,  10  B.  &  C.  885. 

{p)  Patten  v.  Patten,  Ale.  &  N.  498;  («)  The   Churchwardens  of  Deptford  v. 

but  see  Keene  v.  Dee,  Ale.  &  N.  496,  n.  Sketchey,  8  Q.  B.  394. 

{q)  There  must  be  both  for  the  statute  (z)  Per  Denman^  C.  J.,  Aliason  v.  Stark, 

to  operate.     Woodcock  v.  Gibson,  4  B.  &  9  A.  &  E.  255. 
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purpose  for  which  a  church-rate  is  levied  (y) ;  but  not  to  a  case 
where  the  trust  is  for  special  and  not  for  general  purposes,  and 
where  the  land  for  which  the  profits  are  to  be  applied  cannot  be 
called  parish  propeity  (^r).  So  where  it  is  held  jointly  by  the 
churchwardens  and  other  persons  for  parish  and  other  purposes. 
Uthwatt  ▼.  Elkinsy  13  M.  &  W.  772.  Seem,  where  it  is  held  by 
the  churchwardens,  &c.  and  corporation  for  parochial  purposes 
only.  Doe  v.  Benham^  7  Q.  B.  976.  Proot  that  the  church- 
wardens, &c.  acted  as  such,  is  prima  facie  evidence  that  they 
held  the  offices.  Doe  v.  Barnes,  8  Q.  B.  1037.  By  the  5  &  6 
Will.  IV.  c.  69,  S8.  8  &  9,  guardians  of  unions  are  incorporated, 
and  are  empowered  to  hold  lands,  &c.  for  the  benefit  of  the  parish, 
and  to  sue  and  be  sued,  &c. ;  but  although  this  statute  confers  upon 
the  guardians  very  extensive  powers  over  the  parish  property,  it 
is  quite  consistent  with  the  continuance  of  the  legal  estate  in  other 
persons,  and  is  not  sufficient  to  divest  property  out  of  the  parish 
officers  (a). 

Conusee  of  a  statute  merchant  or  staple. 

Coparceners.  Before  the  C.  L.  P.  Act,  1852,  they  might  have 
sued  either  jointly.  Boner  v.  Inner,  Ld.  Raym.  726;  1  Inst.  180  b; 
Bull.  N.  P.  107 ;  1  Roll  Abr  878,  pi.  5;  see  Stedman  v.  Bates,  Ld. 
Raym.  64;  or  severally,  for  their  own  shares.  Roe  v.  Lonsdale,  12 
East,  39  (A);  but  under  a  joint  demise  by  two  or  more,  one  of  whom 
had  no  title,  the  other  or  others  could  not  have  recovered ;  Doe  v. 
Pett,  11  A.  &  E.  842.  The  last-mentioned  act  however,  by  sect. 
180,  provides,  that  "  the  question  at  the  trial  shall  be  whether  the 
statement  in  the  writ  of  the  title  of  the  claimants  is  true  or  false, 
and  if  true,  then  which  of  the  claimants  is  entitled,  &c.,"  and  the 
statement  of  the  claimants'  title  in  the  writ  is  conformable  thereto, 
"  to  the  possession  whereof  A.,  B.  and  C,  some  or  one  of  them,  claim 
to  be  entitled,  &c."     See  Elliss  v.  Elliss,  27  L.  J.,  Q.  B.  316. 

Copyholders  (c).  Moore,  669 ;  Holdfast  v.  Clapham,  1  T.  R. 
600.  A  copyholder  cannot  make  a  lease  for  more  than  one  year 
without  a  licence,  or  by  special  custom,  without  incurring  a  for- 
feiture of  his  estate;  but  a  lease  for  one  year  is  good  without 
either,  and  a  copyholder  may  maintain  an  ejectment  upon  it(c?). 
If  a  copyholder  without  licence  makes  a  lease  for  one  year,  or  with 
licence  makes  a  lease  for  many  years,  and  the  lessee  be  ejected,  he 
shall  not  sue  in  the  lord's  court  by  plaint,  but  shall  have  an  ejectio 
jirmce  at  the  common  law ;  because  he  has  not  a  customary  estate 
by  copy,  but  a  warrantable  estate  by  the  rules  of  the  common 

(y)  Doe  ▼.  HVey,  10  B.  &  C.  885.  Lewis,  5  A.  &  E.  277. 

(x)  AUasim  v.  Stark,  9  A.  &  E.2o5.  (c)  See  the  15  &  16  Vict.  c.  51,  as  to 

(a)  Doe  V.  Webster,  12  A.  &  E.  442.  the  enfranchisement  of  copyholds. 

(6)  except,  it  seems,  where  ejectment  (d)  Frotel  v.   WeUh,    Cro.    Jac.   403; 

was  brought  on  a  proviso  for  re-entry  on  Erish  v.  Rives,  Cro.  Eliz.  717. 
breach  of  covenant  in  a  lease.    Doe  v. 
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law  (e).  A  lessee  for  years  of  a  copyholder  may  maintain  eject- 
ment, though  there  be  no  custom  in  the  manor  to  lease,  and  no 
licence  has  been  obtained,  such  lease  being  void  only  as  against 
the  lord(/).  An  heir  to  whom  a  copyhold  descends  may  sur- 
render before  admittance,  because  he  is  in  by  course  of  law,  and  the 
custom,  which  makes  him  heir  to  the  estate,  casts  the  possession 
upon  him  from  his  ancestor ;  consequently  such  heir  may  maintain 
ejectment  before  admittance  (^),  but  the  heir  claiming  under  a 
tenant-right  of  renewal  in  customary  lands  not  of  inheritance,  but 
to  which  the  tenant  is  admitted  for  the  joint  lives  of  himself  and 
the  lord,  cannot  maintain  ejectment  before  admittance  (h). 

The  grantee  of  a  copyhold  in  reversion  has  a  good  and  perfect 
title  by  the  grant,  without  admittance,  and  may  maintain  eject- 
ment on  the  death  of  the  tenant  for  life(t).  But  a  stranger,  to 
whom  a  copyhold  is  surrenderedy  has  nothing  before  admittance, 
because  he  is  a  purchaser.  Until  the  admittance  of  the  surren- 
deree, the  copyhold  remains  in  the  surrenderor,  and  if  be  die,  his 
heir  may  bring  ejectment  (A).  But,  after  admittance,  the  surren- 
deree may  maintain  ejectment  against  the  surrenderor  (or  even 
before,  if  he  be  admitted  before  the  trial  (/) ),  because  as  against 
all  persons  but  the  lord  the  title  of  the  surrenderee  after 
admittance  is  perfect  as  from  the  time  of  the  surrender,  and 
shall  relate  back  to  it  (971).  Admittcmce  of  tenant  for  life  is 
admittance  of  him  in  remainder  (n),  or  reversion  (o),  without 
any  other  admittance,  for  they  make  but  one  estate.  And  the 
lieir  of  a  devisee  in  remainder  who  has  died  without  entry 
(the  tenant  of  the  particular  estate  having  been  admitted)  can 
maintain  ejectment  (p).  But  if  a  copyhold  be  surrendered  to 
one  for  life,  remainder  to  another  in  fee,  if  the  lord  is  by  custom 
to  have  a  fine  from  the  remainder-man,  there  is  occasion  for 
a  new  admittance  (^).  And  such  a  custom  is  good  (r).  An 
heir  at  law  may  devise  his  copyhold  estate,  without  having  been 
admitted  {s\  and  without  previous  payment  of  the  lord's  fine  (t). 
The  devisee  of  a  copyhold  or  customary  estate,  which  had  been 
surrendered  to  the  use  of  the  will,  having  died  before  admittance, 
it  was  held,  that  her  devisee,  though  afterwards  admitted,  could 
not  recover  in  ejectment ;  for  the  admittance  of  the  second  devisee 
had  no  relation  to  the  last  legal  surrender,  and  the  legal  title  re- 
mained in  the  heir  of  the  surrenderor  (m).     So  the  devisee  of  a 

{e)  Co.  Cop.  8.  51.  (»)  Awnctlme  v.  Auneehne,  Cro.  Jac.  81 ; 

(/)  Doe  V.  Trttidder,  1  a  B.  416.  Wartopp  v.  AbeU,  6  Mod.  807. 

Ig)  Adm.  per  Cur,  in  Roe  v.  Hickt,  2  io)  Doe  v.  Lawee,  7  A.  &  E.  195. 

Wils  15,  and  per  Kenyon,  C.  J.,  in  Doe  v.  (  p)  Doe  v.  Thomae,  8  M.  &  G.  815. 

Hellier,  8  T.  R.  169.  (q)  Gipping   v.   Buntiing,   Moore,  465. 

{h)  Doe  V.  Clifl,  12  A.  &  E.  566 ;  Doe  See  R,  t.  DuUingham,  8  A.  &  E.  868. 
▼.  Thompeon,  18  Q.  B.  670.  (r)  Doe  v.  Jenney,  5  East,  522. 

(i)  Roe  T.  Loveless,  2  B.  &  Aid.  453.  {s)  Doe  v.  Lawes,  7  A.  &  E.  195. 

{k)  WiUon  V.  Weddell,  Yelv.  144.  (1)   Wright  v.  BankSy  8  B.  &  Ad.  664. 

(/)  Doe  V.  Hall,  16  East,  208.  (u)  Doe  v.  Verwm,  7  East,  8 ;  Doe  y, 

\m)  Holifast  v.  aaphoMt  1  T.  R.  600.  Lowes,  7  A.  &  E.  218,  aec. 
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Burrenderee,  for  valuable  consideration^  but  who  had  never  been 
admitted.  Matthews  v.  Osborne,  13  C.  B.  991.  See  1  Vict.  c.  26, 
8.  3. 

If  the  copyholders  of  a  manor  belonging  to  a  bi^opric,  during 
the  vacancy  of  the  see,  commit  a  forfeiture  by  cutting  timber,  the 
succeeding  bishop  may  bring  ejectment.  Keed  v.  Allen,  Bull. 
N.  P.  107.  The  lord  may  seize  copyhold  land  quousque,  in  virtue 
of  a  right  which  accrued  to  the  preceding  lord,  on  default  of  the 
heir  coming  in  to  be  admitted ;  and  that,  although  he  be  the  de- 
visee, and  not  the  heir  of  the  preceding  lord ;  but,  to  entitle  the 
lord  to  make  such  seizure,  there  must  be  three  proclamations  made, 
at  three  consecutive  courts.  Doe  v.  Trueman,  1  B.  &  Ad.  736. 
See  Dimes  v.  Grand  Junction  Canal,  9  Q.  B.  469.  A  copyhold 
tenant  surrendered  his  estate  to  the  use  of  another,  and  afterwards 
committed  and  was  convicted  of  felony  before  admittance  of  the 
surrenderee :  it  was  held,  that  the  estate  was  by  the  custom  for- 
feited to  the  lord.  Rex  v.  Lady  St.  John  Mildmay,  5  B.  &  Ad. 
254.  Where'  a  copyholder  was  convicted  of  a  capital  felony,  but 
pardoned,  upon  condition  of  remaining  two  years  in  prison,  and 
the  lord  did  not  do  any  act  towards  seizing  the  copyhold ;  it  was 
held,  that  at  the  expiration  of  the  two  years,  the  copyholder  might 
maintain  ejectment  against  one  who  had  ousted  him ;  inasmuch  as 
the  pardon,  by  virtue  of  6  Geo.  IV.  c.s25,  s.  7,  restored  him  to  his 
competency,  and  the  estate  would  not  vest  in  the  lord  without  any 
act  done  by  him.  Doe  v.  Evans,  5  B.  &  C.  584.  Copyholds  are^^^ 
within  the  statute  against  fraudulent  conveyances,  27  Eliz.  c.  4. 
Doe  V.  Bottriell,  5  B.  &  Ad.  131. 

Corporation  aggregate,  Carth.  390;  12  Mod.  113;  Doe  v.  Bold, 
11  Q.B.  127;  or  sole. 

Devisee.     1  Inst.  240,  b. 

Grantee  of  rent-charge,  with  a  power  to  retain  until  satis&ction, 
1  Saund.  112. 

Guardian  in  socage.  Cro.  Jac.  99 ;  Adm.  Hutt.  16, 17.  Guar- 
dian in  socage  may  make  a  lease  of  the  infant's  estate  until  his  age 
of  fourteen  years,  and  upon  such  lease  the  lessee  may  maintain  an 
ejectment.  2  Roll.  Abr.  41,  (Q.)  pi.  4.  Guardian  in  socage  may 
hriikS  trespass  or  ejectment  in  his  own  name,  or  make  a  lease  of 
the  land  in  his  own  name,  until  the  infant  arrive  at  the  age  of  four- 
teen.    Per  Cur,,  Lord  Raym.  131. 

Guardian  appointed  by  deed  or  will,  under  the  12  Car.  II.  c.  24, 
Bs.  8  and  9,  has  the  same  interest  in  all  respects  as  a  guardian  in 
socage  had  before,  except  that  such  guardian  may  hold  his  office 
for  -a  longer  time  than  the  guardian  in  socage  could ;  viz.  until 
the  heir  attain  the  age  of  twenty-one.  The  next  of  kin  not  in- 
heritable were  the  persons  entitled  to  be  guardians  in  socage; 
but,  under  the  statute,  the  person  appointed  by  the  father  shall  be 
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guardian.  See  Vaughan,  179,  and  1  P.  Wms.  102.  See  also 
several  learned  notes  on  the  subject  of  guardianship  in  Harg.  Co. 
Litt  88,  b. 

Infant.     Per  Mallett,  J  ,  March,  143. 

Joint  Tenants.  Before  the  C.  L.  P.  Act,  1852,  they  might  either 
have  recovered  the  land  under  a  joint  demise  from  all  or  under 
several  demises  of  the  whole  land  from  each;  Doe  v.  Fenn^  3 
Campb.  190;  or  each  might  sue  for  his  own  share  on  his  separate 
demise;  DoeY,  Pearson  ^  6  East,  172;  but  imder  a  joint  demise 
by  two  or  more,  one  or  more  of  whom  had  no  title,  the  other  or 
others  could  not  have  recovered.  Doe  v.  Beck^  13  C.  B.  329. 
This  difficulty  is  now  obviated  by  sect.  180  of  that  act;  see  antej 
p.  699. 

Legatee  of  a  chattel  real  may  maintain  ejectment  against  the 
executor  {x)  or  a  stranger  ( y) ;  but  the  assent  of  the  executor  to 
the  bequest  must  be  proved  (;?),  for  until  such  assent  the  term 
does  not  vest  in  the  legatee.  Such  assent  is  a  question  of  fact 
for  the  jury  (a).  Slight  evidence  of  assent  is  sufficient;  Doe  v. 
Mahherley,  6  C.  &  P.  126;  but  an  ambiguous  expression  ought 
not  to  be  left  to  the  jury  as  evidence  of  assent.  l)oe  v.  Harris^ 
16  M.  &  W.  517.  And  the  rule  that  slight  evidence  only  of  as- 
sent is  necessary  is  confined  to  cases  where  such  assent  would  be 
rightful,  and  is  not  to  be  implied  gainst  the  executors'  own  acts. 
Tudor  V.  Guest,  27  L.  J.,  Exch.  395. 

Mortgagee.  Doug.  21 ;  Salk.  245.  Where  a  clause  in  a  mort- 
gage deed  operates  as  a  redemise  to  the  mortgagor,  it  was  held 
that  a  notice  to  quit  given  by  him  in  his  own  name  to  a  tenant  let 
into  possession  by  him  before  the  mortgage,  enabled  him  to  re- 
cover in  ejectment  on  his  own  demise  (h).  It  cannot  so  operate 
where  the  time  is  not  determinate  (c),  nor  where  such  a  construction 
is  inconsistent  with  the  obvious  intention  of  the  parties  as  appear- 
ing by  the  deed  itself,  although  a  yearly  rent  is  reserved  (d). 
Where  a  railway  act  gave  a  form  of  a  mortgage  by  which  the 
company  were  to  assign  "  the  said  undertaking  and  all  and  sin- 
gular the  rates,  tolls,  and  other  sums  arising,  &c. ;"  it  was  held, 
that  by  such  mortgage  the  mortgagee  did  not  acquire  a  title  to 
the  land,  and  that  he  could  not  bnng  ejectment  as  on  a  demise 
"of  the  said  undertaking  and  all  and  singular  the  rates,  tolls, 
&c.,"  arising  by  virtue  of  the  act  (c). 

By  15  k  16  Vict.  c.  76,  s.  219 — Where  any  action  of  ejectment 
shall  be  brought  by  any  mortgagee,  his  heirs,  executors,  &c.,  and 

(*)  Doe  V.  Gay,  3  East,  120.  (c)  Doe  v.  Day.  2  Q.  B.  147. 

(y)  Yovng  V.  Holmes,  1  Str.  70.  (rf)   Walker  v.  Gilet,  6  C.  B.  662. 

{z)  Johnson  v.  Warwick,  17  C.  B.  516.  [e)  Doe  v.  SL  Helen's  Railway  Co.,  2  Q. 

(a)  Mason  v.  FarneU,  12  M.  &  W.  674.  B.   364 ;   Hart  v.  Eastern   Union  Railway 

(6)  Doe  Y.  Goldwin,  2  Q.  B.  148.  Co.,  7  Exch.  246,  ace. 
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no  suit  shall  be  depending  in  equity  for  foreclosing  or  redeeming  such 
mortgaged  lands,  if  the  person  liaving  right  to  redeeniy  and  who 
shall  appear  and  become  defendant^  shall,  pending  such  action,  pay 
unto  the  mortgagee,  or,  in  case  of  refusal,  bring  into  court,  prin- 
cipal, interest,  and  costs  (to  be  computed  by  the  master) ;  the 
monies  so  paid  or  brought  into  court  shall  oe  in  satisfaction  of 
such  mortgage,  and  the  court  shall  discharge  the  mortgagor  or 
defendant  from  the  same,  and  compel  the  mortgagee,  by  rule  of 
court,  at  the  costs  of  the  mortgagor,  to  reconvey  the  mortoaged 
lands,  and  deliver  up  all  deeds  and  writings  in  their  custody  re- 
lating to  the  title  (/).     There  must  be  an  affidavit  that  there  is 
not  any  suit  in  equity  depending.     After  judgment  for  the  plaintiff 
in  ejectment,  the  mortgagor  prayed  to  brmg  the  money  into  court 
(under  the  7  Geo.  II.  c.  20);  h\it  per  Page  and  Chappie,  Js.,  the 
statute  gives  liberty  to  do  it,  pending  the  action :  but,  after  judg- 
ment, the  action  is  not  depending ;  the  application,  therefore,  was 
refused.     Wilkinson  v.  Traxton,  B.  R.  M.,  14  Geo.  II.,  Serjeant 
Leeds'  MSS.     It  may  be  brought  in,  however,  after  verdict  (g). 
By  s.  220  (of  the  16  &  16  Vict.  c.  76)  the  statute  is  not  to  extend 
to  any  case,  where  the  party  praying  a  redemption  has  not  a  right 
to  redeem,  or  where  the  right  is  disputed,  &c.  (A).     Hence,  where 
the  mortgagor  has  agreed  to  convey  the  equity  of  redemption  to 
the  mortgagee,  the  court  will  not  stay  proceedings.     Goodtitle  v. 
Pope,  7  T.R.  185. 

Overseers  of  the  poor.     See  ante,  p.  698. 

Personal  representative.     4  Edw.  III.  c.  7 ;  1  Vent.  30 ;  Doey, 
JPorter,  3  T.  K.  13. 

Provisional  assignee  of  insolvent  debtor  before  the  appointment  of 
creditor's  assignee—  "  if  the  court  shall  so  order,"  s.  42  of  1  &  2  Vict. 
c.  110,  Doe  V.  Thomas,  6  Exch.  854 ;  but  it  is  no  defence  that  the  ac- 
tion is  brought  without  such  order.  Doe  v.  Spencer,  3  Bingh.  203. 
On  the  appointment  of  creditor's  assignee  and  his  acceptance  of  the 
appointment,  the  estates  vested  in  the  provisional  assignee  vest  in 
the  creditor  s  assignee,  sect.  45,  who  must  then  sue,  and  may  do  so 
without  any  consent  of  the  creditors  or  leave  of  the  court,  sect.  51. 
Doe  V.  Spencer.  The  insolvent  himself,  afl«r  the  assignment  (the 
vesting  order  under  sect.  37  of  the  1  &  2  Vict.  c.  110,  has  precisely 
the  same  effect.  Woodland  v.  Fuller,  11  A.  &  E.  868)  cannot,  it* 
seems,  maintain  ejectment  for  freehold  property ;  see  Doe  v.  An- 
drews, 4  Bingh.  348 ;  since  by  the  assignment  all  the  interest  of  the 
insolvent  passes  to  the  provisional  assignee,  who  has  no  option 
whether  he  will  accept  it  or  not.  With  regard  to  leaseholds,  the 
assignees  of  an  insolvent  have,  by  sect.  50,  the  same  option  to  ac- 
cept or  reject  a  lease  as  assignees  in  bankruptcy ;  and  as  to  them, 

(/)  ThiB  and  the  220th  sections  are  re-  {g)  Doe  v.  Ciifton,  4  A.  &  £.  814. 

enrtctmentt  of  7  Gea  H.  c.  20,  ss.  1  and  3.  [h)  See  Doe  v.  Louehf  6  D.  &  L.  270. 

See  Sutton  y.  RawUngt,  3  Exch.  407. 
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it  is  well  settled,  that  the  term  remains  in  the  bankrupt  till  they 
make  their  election.  Per  Tvndal,  C.  J.,  6  Bingh.  331 ;  Tvucli  v. 
Fyson  ;  Briggs  v,  Sowrjfy  8  M.  &  W.  729.     See  ante^  p.  666. 

Tenant  by  elegit.     Martin  v.  Smithy  27  L.  J.,  Exch.  317. 

Tenant  in  common  may  maintain  ejectment  against  his  compa- 
nion upon  an  actual  ouster.  Litt.  sect.  322;  Doev,  Horny  3  M.  & 
W.  333.  Before  the  C.  L.  P.  Act,  1852,  tenants  in  common  could 
not  have  sued  upon  a  joint  demise ;  Doe  v.  Erringtony  1  A.  &  E. 
750 ;  except,  perhaps,  where  a  joint  power  of  re-entry  was  re- 
served on  a  breach  of  covenant  in  a  lease  ;  Doe  v.  Hamilton^  13 
Q.  B.  977  (in  which  case  the  Court  of  Q.  B.  were  equally  divided), 
but  it  was  held  that  payment  of  rent  to  the  agent  of  A.,  B.  and  C. 
was  an  admission  that  the  tenant  held  under  A.,  B.  and  C,  and 
would  support  a  joint  demise,  unless  it  were  expressly  proved  that 
they  were  entitled  in  a  diflFerent  manner.  Doe  v.  Crranty  12  East, 
221.  These  difficulties  are  now  obviated  by  sect.  180  of  that  act. 
Elliss  V.  Elliss,  27  L.  J.,  Q.  B.  316.    See  ante^  p.  699. 


III.  For  what  Things  an  Ejectment  will  lie. 

In  general  an  ejectment  will  lie  to  recover  the  possession  of  any 
thing  whereon  an  entry  can  be  made,  and  whereof  the  sheriff  can 
deliver  possession- 

An  ejectment  will  lie: — For  the  recovery  of acres  of  alder 

carr  in  Norfolk,  because  alder  carr  is  a  term  well  known  in  that 
county,  and  signifies  the  same  as  alnetum,  Barnes  v.  Peterson^  2 
Str.  1063:  beastgate  in  Suffolk,  Bennington  v.  Goodtitle,  Str.  1084: 

bedchamber,  3  Leon.  210:  acres  of  bogge  in  Ireland,  Cro. 

Car.  512 :    cattliQgate  in  Yorkshire  (i) :    church,  by  the  name  of 

.a  messuage,  Salk.  256:    coalmine  or   saltpit,   Comyn  v.  KynetOy 

Cro.  Jac.  160 :   de  mineris  carbon  um  in  county  palatine  of 

Durham,  Carth.  277:  common  of  pasture;  for  after  verdict  it 
shall  be  intended  such  common  of  pasture  as  an  ejectment  will  lie 
for,  viz,  common  appendant  or  appurtenant,  Newman  v.  Holdmg- 

Jastf  1  Str.  54  :  cottage.  Hill  v.  Giles,  Cro.  Eliz.  818 :  acres 

of  fiirze  and  heath,  and acres  of  moor  and  marsh,  Connor  v. 

West,  5  Burr.  2673 :  house  or  garden,  Royston  v.  Eccleston,  Cro. 

Jac.  654 :  part  of  a  house,  known  by  the  name  of  the  Three 

Kings  in  A.,  Sullivan  v.  Seagrave,  2  Str.  695  :  land,  and  coalpit  in 

(t)  Ejectment  for  ten  acres  of  pasture  mous  with  the  word  pasture  preceding  it; 

cattlegates,  with  their  appurtenances,  in  a  or  else  it  must  be  taken  for  common  of 

c)ose  called,  &c.  in  Yorkshire      Motion  pasture  for  cattle,  and  then  bcmg  after 

after  verdict  in  arrest  of  judgment,  on  the  verdict  it  must  be  taken  for  common  ap- 

ground  of  uncertainty  of  description.   Per  purtenant,  which  is  recoverable  in  eject> 

Cur.     Either   cattlegate    must    be  con-  ment.    Metcatfy,  Rne,  Ca.  Temp.  Hardw. 

sidered  as  pasture,  and  then  it  is  synony-  167. 
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the  same  land  {k\  Harebottle  v.  Placocky  Cro.  Jac.  21 :   messuage 

or  tenement,  called  the  Black  Swan,  1  Sidf.  295 :    acres  of 

mountain  in  Ireland,  Lord  Kildare  v.  Fisher ^  1  Str.  71 :  orchard, 
Wright  V.  Wheatletfj  Cro,  Eliz.  854 :  rectory  of  B.,  and  a  certain 

eace  there  called  the  Vestry,  3  Lev.  96 ;  HutchvMon  v.  PuUer,  2 
ord  Raym.  1471:  stable,  1  Lev.  58.:  tithes,  Swadling  v.  Piers, 
Cro.  Jac.  613. 

An  gectment  wiU  not  Uefor: — A  canonry ;  for  it  is  an  ecclesias- 
tical office  only.  Doe  v.  Musgravey  1  M.  &  Gr.  625.  A  close,  11 
Rep.  55;  Godb.  53.  A  manor,  without  describing  the  quantity  and 
nature  oS  land  therein,  Latch.  61 ;  Lit  Rep.  301 ;  Hetl.  146.  Mes- 
suage a)uf  tenement.  Doe  v.  PUmmaa,  1  East,  441 .  Messuage,  garden, 
CLiid  tenement,  Ooodtitle  v.  Walton,  2  Str.  834.  Messuage  or  tene- 
ment, Goodright  v.  Floods  3  Wils.  23.  But' no  ground  for  reversal  on 
error,  if  demanded  in  same  count;  because  when  same  count  contains 
two  demands,  for  one  of  which  action  lies  and  not  for  the  other,  all 
the  damages  shall  be  referred  to  the  good  cause  of  action ;  Doe  v. 
Dydpallj  8  B.  &  C.  79 ;  and  after  verdict  the  court  will  give  leave 
(even  pending  a  rule  to  arrest  the  judgment  on  this  ground)  to  enter 
the  verdict  according  to  the  judge's  notes  for  the  messuage  only, 
Goodtitle  v.  Otway,  8  East,  357.  Messuage,  situate  in  Coventry, 
in  the  parishes  of  A.  and  B.,  or  one  of  them  :  held  bad  for  uncer- 
taintv,  after  verdict,  and  that  the  words  "  or  one  of  them  "  could 
not  be  rejected,  Goodright  v.  Fawson,  7  Mod.  457.  De  peci& 
terrse.  Moor,  702,  pi.  976.     De  castro,  villa  et  terris,  Yelv.  1 18. 

Ejectment  will  not  lie  for  things  that  lie  merelv  in  grant,  which 
are  not  in  their  nature  capable  of  being  delivered  in  execution,  as 
an  advowson;  common  m  gross,  Cro.  Jac.  146;  libera  piscaria, 
Cro.  Jac.  146;  Cro.  Car.  492 ;  8  Mod.  277;  1  Brownl.  142;  but 
it  will  de  terra  aqua  cooperta,  Cro.  Car.  492 ;  R.  v.  Alresford,  1 
T.  R.  358 ;  nor  will  it  lie  pro  quodam  rivulo  sive  aqu®  cursu,  called 
D.,  Yelv.  143  ;  nor  for  pannage,  1  Lev.  214;  nor  for  a  tin-bound, 
Doe  V.  Aldersan,  1  M.  &  W.  210. 

Under  the  procedure  as  altered  by  the  C  L.  P.  Act,  1852,  there 
are  no  pleadings  in  ejectment,  but  on  the  appearance  of  the  de- 
fendant an  issue  is  at  once  made  up,  sect.  178.  The  property 
must  be  described  in  the  writ  "  with  reasonable  certainty,"  sect. 
168;  the  want  of  such  description,  however,  is  not  to  nullify  the 
writ,  but  is  only  ground  for  an  application  to  a  judge  "for  better 
particulars  of  the  land  claimed  or  defended,"  sect.  1 75,  which  are 
to  be  annexed  to  the  record,  sect.  180. 

The  owner  of  a  fee  granted  by  deed  to  A.  and  others  liberty  to 

(At)  Under  the  description  of  land,  the  built  on  the  land  shall  not  vitiate   the 

owner  of  the  toil  may  recover  land  which  description.     GoodtUle  v.  Alkevt  1  Burr. 

IB  imbject  to  a  public  eaaement,  such  as  133. 
the  king's  highway;  and  a  wall  being 
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dig  for  tin  and  other  metals  throughout  certain  lands,  and  to  raise 
and  dispose  of  the  same ;  and  to  make  the  adits,  and  erect  the 
sheds,  engines,  &c.,  necessary  for  the  exercise  of  that  liberty,  toge- 
ther with  the  use  of  all  waters  and  watercourses,  excepting  to  the 
grantor  liberty  for  driving  any  new  adit  within  the  lands  granted, 
and  to  convey  any  watercourse  over  the  premises  granted,  haben- 
dum for  twenty-one  years ;  covenant  by  the  grantee  to  pay  one- 
eighth  share  of  all  ore  to  the  grantor,  and  all  rates,  taxes,  &c.,  and 
to  work  the  mines  during  the  term  ;  on  failure  of  the  performance 
of  any  of  the  covenants,  a  right  of  re-entry  was  reserved  to  the 
grantor  :  it  was  held,  that  this  deed  did  not  amount  to  a  lease,  but 
was  a  mere  licence  to  dig  and  search  for  minerals ;  and  that  the 
grantee  could  not  maintain  an  ejectment  for  mines  lying  within  the 
limits  of  the  set,  but  not  connected  with  his  own  workings  {I). 
Although  an  ejectment  will  not  lie  for  a  liberty  and  privilege  alone, 
which  is  a  mere  incorporeal  hereditament,  yet  when  an  ejectment 
is  brought  for  land,  and  liberties  and  privileges  are  appurtenant  to 
the  land,  the  latter  may  be  recovered  with  the  land,  because  you 
may  recover  in  the  ejectment  all  incorporeal  things  included  in  the 
demise,  although  an  ejectment  will  not  lie  for  the  incorporeal 
things  alone  (»i). 

The  right  to  a  given  substratum  of  coal  lying  under  a  certain 
close,  is  a  right  to  land,  and  cannot  be  claimed  by  prescription  ;^ 
aliter,  the  right  of  getting  coal  under  another's  land  (w). 


IV.    Of  Entry. 

An  actual  entry  on  the  land  was  formerly  necessary  in  one 
case,  viz,  to  avoid  a  fine  (o) ;  and  no  ejectment  could  be  maintained 
till  entry.  Fines  were  abolished  by  3  &  4  Will.  IV.  c.  74 ;  and  no 
entry  is  now  necessary  in  any  case,  not  even  to  maintain  an  eject- 
ment on  a  clause  of  re-entry  for  non-payment  of  rent  {p).  On 
entry,  if  made,  the  person  entering  becomes  legally  seised  accord- 
ing to  the  nature  of  his  title  (q);  or,  if  he  enter  tor  condition  broken 
he  is  in  of  his  former  estate,  and  the  lease  becomes  void  (r). 
An  entry  upon  an  estate  generally,  is  an  entry  for  the  whole ;  if  it 
be  for  less,  it  should  be  so  defined  at  the  time  («).     Where  a  party 

(0  Doe  V.  Wood,  2  B.  &  Aid.  724-  But  gill,  2  B.  &  Aid.  661. 
such  a  licence  is  an  incorporeal  heredita-  (n)   Wilkinson  v.  Prind,  11  M.  &  W.  33. 

ment,  assignable;    Muskett  v.  Hill,  5  B.  (o)  Berrington    v.    Parkhuni,    2    Str. 

N.  C.  694;  inheritable,  per  Martin,   B.,  1086. 

Martyn  v.  Williams,  1  H.  &  N.  827 ;  and,  (p)  Goodright  v.  Cator,  DougV  477. 

if  the  licensee  occupies,  use  and  occupa-  {q)  See  Bamett  v.  Earl  of  Guiklford,  11 

tion  may  be  maintained.     Jones  v.  Key-  Exch.  19. 

noldj,  .4   A.  &   E.  808.     See  Daniel  v.  (r)  Simonds  v.  Lawnd,  Cro.  Eliz.  239. 

Gracie,  6  Q.  B.  145.  (*)  Per  Lord  Kenyan,  C.  J.,  8  T.  R. 

(m)  Per  Holroyd,  J.,  Crocker  v.  Pother-  170. 
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had  a  right  of  entry  upon  condition  broken,  and  a  stranger  entered, 
and  afterwards  the  plaintiff  assented  to  such  entry,  it  was  held 
sufficient  (0-  Where  lands  are  in  the  possession  of  a  receiver,  under 
the  Court  of  Chancery,  an  ejectment  cannot  be  brought  for  such 
lands,  without  leave  of  the  court  (ju). 


V.  Notice  to  Quit. 

The  old  tenancy  at  will  bein^  attended  with  many  inconveniences, 
the  inclination  of  the  courts  is  to  make  every  tenancy  a  holding 
from  year  to  year,  if  they  can  find  any  foundation  for  it  {x),  as  if 
the  lessor  accepts  yearly  rent,  or  rent  measured  by  any  aliquot  part 
of  a  year :  and  it  has  been  considered  as  more  advantageous  to  the 
parties,  that  such  demises  should  be  construed  to  be  tenancies  from 
year  to  year,  so  long  as  it  shall  please  both  parties ;  for  in  that  case 
one  party  cannot  determine  the  tenancy  without  giving  a  reason- 
able notice  to  quit  to  the  other ;  with  respect  to  which  it  may  be 
laid  down  as  a  general  rule,  that  half  a  year's  notice  (y),  expiring 
with  the  year  of  the  tenancy,  is  a  reasonable  notice  in  all  cases, 
except  where  a  different  period  is  established,  either  by  express 
s^reement,  or  the  custom  of  particular  places  (z).  By  legal  com- 
putation half  a  year  contains  182  days;  for  the  odd  hours  are 
rejected.  1  Inst.  135,  b.  But  a  notice  served  on  the  28th  of  Sep- 
tember to  quit  on  the  25th  of  March,  although  the  period  contain 
only  179  days,  has  been  held  good.  Doe  v.  Green,  4  Esp.  199. 
So  a  notice  on  the  29th  of  September  to  quit  at  Lady  Day  follow- 
ing was  held  good.  Doe  v.  Wrightman,  4  Esp.  6  (a).  But  in 
Might  v.  Darby f  1  T.  R.  159,  it  was  held,  that  a  notice  on  the  26th  of 
March  to  quit  on  the  29th  of  September  was  bad.  Prima  facie  the 
word  "month,"  except  in  the  case  of  a  mercantile  instrument, 
means  a  lunar  month ;  R.  v.  Cliawton,  1  Q.  B.  247 ;  and  so  it  is 
at  common  law  if  the  word  be  used  in  a  statute ;  Lacon  v.  Hooper, 
6  T.  R.  224;  but  as  to  the  latter,  this  is  altered  by  13  Vict. 
c.  21,  8.  4. 

A  party  who  is  let  into  possession,  and  pays  rent  under  an  agree- 
ment for  a  future  lease  for  years,  which  is  to  contain  a  covenant 

(0  Fttchet  V.  Adams,  2  Str.  1128;  per  Litt.270,b.  n.  1 ;  /2o#  v.CAamoc*,Peake'8 
PatUion,  J.,  Doe  v.  Pett,  1 1  A.  &  £.  850.  N.  P.  C.  4.  By  the  custom  of  London,  a 
(«)  Angel  V.  Smith,  9  Yea.  335.  See  tenant  at  will,  under  40«.  rent,  shall  not 
Eveltfn  V.  Lewie,  3  Hare,  472.  be  turned  out  without  a  quarter's  warn- 
ed) See  Richardton  v.  Langridge,  4  ing,  nor  a  tenant  at  will  over  40«.  without 
Taunt  128;  where  the  agreement  was  half  a  year's  warning.  Detkikv.  Saundere, 
held  to  be  a  tenancy  at  will,  the  premises  2  Sid.  20. 

being  let  so  long  as  both  parties  liked,  and  (a)  See  R,  v.  Stoyer,  10  B.  &  C.  486  ; 

a  compensation  reserved  accruing  de  die  where  it  was  held  that  the  words  "  Thr^e 

10  diem,  and  not  refcrrible  to  a  year  or  Years"    in    the  prohibitory  clause  of  a 

any  aliquot  part  of  a  year.  charter,  imported  years  of  office,  and  not 

(jf)  13  Hen.  VIII.  16,  b.  calendar  years. 
(x)  Roe  y.  Wilkinson,  Harg.  &  But.  Co. 
VOL.  II,  C 


708  EJECTMENT. 

against  taking  successive  crops  of  com,  and  a  condition  for  re-entry 
on  breach  of  covenant,  thereby  becomes  a  yearly  tenant  subject  to 
such  terms  and  condition  (ft).  If  the  tenant  die,  his  personal 
representative,  having  the  same  interest  in  the  land  which  the  tenant 
had,  will  be  entitled  to  the  same  notice ;  that  is,  half  a  year's  notice 
ending  with  the  year  (c) ;  and  if  a  notice  to  quit  be  served  on  the 
widow,  who  remains  in  possession,  the  landlord  is  entitled  to  re- 
cover, unless  it  be  shown  that  some  other  person  than  the  widow 
was  executor  or  administrator  (d).  So  if  an  mfant  becomes  entitled 
to  the  reversion  of  lands  leased  to  a  tenant  from  year  to  year,  he 
cannot  maintain  an  ejectment,  imless  he  has  given  the  tenant  a 

E roper  notice  to  quit(6).  There  is  not  any  distinction  between 
ouses  and  land,  in  this  respect.  Half  a  year's  notice  to  quit,  end- 
ing with  the  year  of  the  tenancy,  must  be  given  in  both  cases  ( /). 
Neither  will  the  circumstance  of  the  rent  being  reserved  quarterly, 
vary  the  case,  if  the  tenancy  be  from  year  to  year  (g).  So  if  a 
house  be  let  from  year  to  year,  to  quit  at  a  quarter's  notice,  the 
notice  must  be  given  to  quit  at  the  end  of  a  quarter  expiring  with 
a  year  of  the  tenancy  (A).  But  if  the  demise  be  for  one  year  only, 
and  then  to  continue  tenant  afterwards,  and  to  quit  at  a  quarter's 
notice,  a  quarter's  notice  ending  with  any  quarter  will  be  suffi- 
cient (i),  Le,  {semble\  after  the  expiration  of  the  first  year  (A).  Where 
premises  were  let  at  a  yearly  rent  of  42Z.  payable  quarterly,  the 
tenant  to  hold  and  enjoy,  &c.  ''  until  one  of  the  said  parties  should 
give  unto  the  other  six  months'  notice,"  it  was  held  that  a  half- 
yearly  tenancy  was  established,  the  word  "  yearly"  being  one  of 
calculation  only  (/).  So  where  premises  are  taken  under  an  agree- 
ment by  which  the  ''  tenant  is  always  to  be  subject  to  quit  at  three 
months'  notice,"  this  constitutes  a  quarterly  tenancy,  which  may 
be  determined  by  a  three  months'  notice  to  quit,  expiring  at  the 
same  time  of  the  year  it  commenced,  or  any  corresponding  quar- 
ter-day. But  although  the  tenant  under  such  an  agreement  enters 
in  the  middle  of  one  of  the  usu^  Quarters,  if  there  appears  to  be  no 
agreement  to  the  contrary  (e.  y.,  by  paying  for  the  broken  quar- 
ter (m))  he  will  be  presumed  to  hold  from  the  day  he  enters, 
and  the  tenancy  can  only  be  determined  by  a  notice  expiring  on 
that  day  of  the  year,  or  some  other  quarter-day  calculated  from 
thence  (ti).  An  insufficient  notice  to  quit,  accepted  by  the  land- 
lord, will  not  amount  to  a  surrender  by  operation  of  law  (o). 

A  tenancy  from  year  to  year,  so  long  as  both  parties  please,  is 

(6)  Doe  V.  Amey,  12  A.  &  E.  476.  (i)  Per  Chambre.J,,  S.  C. 

(c)  Z)ocv.  Porter,  3  T-R.  13;  Parker  Y.  (Ar)  Thomptam    v.  Maberlu,  2    Campb. 
Constable,  3  Wils.  25.  573. 

(d)  Bees  v.  Perrot,  4  C.  &  P.  230.  (/)  Doe  v.  Grqfton,  18  Q.  B.  496. 

(e)  Maddon  v.  tFhite,  2  T.  R,  159.  (m)  Doe  v.  Matthewe,  11  C.  B.  675. 
(/)  Right  V.  Darby,  1  T.  II.  162.  (n)  Kemp  v.   Derrett,  8    Campb.  510; 
ig)  Shirley  v.  Newman,  1  Esp.  267.              Doe  v.  Dobell,  infra,  ace, 

(h)  Doe  V.  Donovan,  2  Campb.  78;  1  (o)  Per  Parke,   B.,  Doe  v.  MUward,  3 

Taunt  555,  S.  C,  M.  &  W.  332,  and  poet,  p.  713—14. 
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determinable  at  the  end  of  any  year,  the  first  as  well  as  any  sub- 
sequent year,  unless  in  the  creation  of  the  tenancy  the  parties  use 
expressions  showing  that  they  contemplate  a  tenancy  for  two  years 
at  the  least  (j9).  Thus  a  demise,  "  not  for  one  year  only,  but  from 
year  to  year,"  enures  as  a  demise  for  two  years  at  least ;  and  con- 
sequently, the  tenant  cannot  be  ejected  after  a  notice  to  quit  at  the 
expiration  of  the  first  year  (9).  So  where  land  was  let  for  one 
year,  and  so  on  from  year  to  year,  until  the  tenancy  should  be  de- 
termined as  after  mentioned,  with  a  proviso  that  three  months 
should  be  sufficient  notice  to  be  given  from  either  party,  and  an- 
other proviso  that  it  should  be  lawful  for  either  party  to  determine 
the  tenancy  by  giving  three  months'  notice ;  it  was  held,  that  the 
tenancy  was  not  determinable  by  three  months'  notice  expiring 
before  the  end  of  the  second  year  (r).  But  where  fiimished  apart- 
ments were  taken  ^*  for  twelve  months  certain^  and  six  months' 
notice  afterwards ;"  it  was  held,  that  the  defendant  was  only  bound 
to  remain  the  twelve  months  certain,  and  that  he  was  at  liberty  to 
quit  at  the  end  of  that  period,  by  giving  six  months'  previous 
notice.  Lord  EUenbarough,  C.  J.,  laid  considerable  stress  upon  the 
word  certain^  applied  to  tiie  first  twelve  months,  which  showed 
that  everything  afterwaids  was  uncertain  and  depended  on  the 
notice  (s). 

If  a  lessee,  after  the  expiration  of  the  lease,  holds  over  and  pays 
rent,  the  law,  in  the  absence  of  evidence  to  the  contrary;  presumes 
an  agreement  between  the  parties  that  the  tenant  shall  continue 
the  possession  according  to  the  terms  of  the  original  demise,  as 
far  as  those  are  consistent  with  a  tenancy  from  year  to  year  (0 ;  in 
which  case,  if  the  landlord  means  to  determine  the  tenancy,  he 
must  give  the  tenant  half  a  year's  notice  to  quit,  corresponding 
with  me  time  of  the  original  taking.  In  this  case,  the  tenancy 
fi-om  year  to  year  commences  at  the  same  time  when  the  lease 
began ;  and  if  the  tenant  assign  the  premises,  the  assignee  will  be 
tenant  from  year  to  year  fi-om  the  same  time,  and  notice  to  quit 
must  be  given  accordingly :  e,  g,  if  the  original  term  began  from 
Michaelmas,  the  notice  must  be  to  quit  at  Michaelmas  (u).  So, 
where  there  was  a  demise  for  one  year  and  six  months  certain, 
fix>m  August  the  13th,  "three  calendar  months'  notice  to  be  given 
before  determination  of  the  said  tenancy,"  and  the  tenant  occu- 
pied beyond  the  year  and  six  months ;  it  was  held,  that  a  three 
months  notice  expiring  on  the  13th  of  August  was  good  (v). 

The  receipt  of  rent  is  evidence  to  be  left  to  a  jury  that  a  tenancy 

(p)  Doev.  Smaridge,  7  Q.  B.  957.  475,  per  Parke,  B. 

(q)  Detm  v.  Cartwright,  4  East,  31.  («)  Doe  v.  Samuel,  5  Esp.  173. 

(r)  Doer.  Oreen,  9  A.  &  E.  658  ;  R.  v.  (»'  Doe  v.  DobeU,  1  Q.  B.  806  ;  Berrey 

Chatttm,  1  Q.  B.  247,  are,  v.  Lindley,  3  M.  ix  G.  498,  ore.     But  see 

(#)  Tkomp§«n    V.  Maberly,   2    Campb.  Doe  v.  Lines,  1 1  Q.  B.  402,  which  was  a 

673.  case  of  an  under  •  tenant. 

(/)  See  Huiton  v.  Warren,  I   M.  &  \f. 

C2 
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was  subsisting  during  the  period  for  which  that  rent  was  paid ;  and 
if  no  other  tenancy  appear,  the  presumption  is,  that  that  tenancy 
was  from  year  to  year.  A.,  being  tenant  for  life,  with  remainder  to 
the  plaintiff  in  fee,  on  22nd  of  June,  1785,  demised  to  the  defendant, 
for  twenty  one  years,  to  commence  from  old  Lady  Day  then  past. 
On  the  30th  of  September,  1785,  A.  died;  the  defendant  continued 
in  possession,  and  paid  rent  to  the  plaintiff  for  two  years,  on  old 
Lady  Day  and  old  Michaelmas  Day ;  before  old  Michaelmas  Day, 
1787,  the  plaintiff  gave  the  defendant  notice  to  quit  on  old  Lady 
Day  then  next  Adjudged,  per  Cur.y  that  the  notice  was  good, 
on  the  ground  that  payment  of  rent  on  the  5th  of  April  was  evi- 
dence of  an  agreement  for  a  tenancy  from  year  to  year  to  hold 
from  that  day ;  although  it  was  objected,  that  the  interest  of  the 
tenant  for  life  having  expired  on  the  30th  of  September,  the  notice 
ought  to  have  been  to  quit  at  the  end  of  the  year  from  that  time  (x). 
In  January,  1790,  A.  let  a  farm  to  the  defendant  for  seven  years  by 
parol.  Defendant  was  to  enter  at  old  Lady  Day  on  the  land,  and 
on  the  house  on  the  25th  of  May,  and  he  was  to  quit  at  Candle- 
mas. On  the  22nd  of  September,  1 792,  a  notice  to  quit  at  Lady 
Day  next  was  served  on  defendant.  The  court  held,  that  this 
notice  was  improper;  Lord  Kenyon^  C.  J.,  observing,  that  though 
the  agreement  be  void  by  the  Statute  of  Frauds,  as  to  the  duration 
of  the  lease,  yet  it  must  regulate  the  terms,  on  which  the  tenancy 
subsisted,  in  other  respects,  i,  e.  as  to  the  rent,  the  time  of  year 
when  the  tenant  was  to  quit,  &c.  The  agreement  was,  that 
defendant  should  quit  at  Candlemas.  If  the  lessor,  therefore, 
chose  to  determine  the  tenancy  before  the  expiration  of  the  seven 
years,  he  could  put  an  end  to  it  at  Candlemas  only(y).  So 
although  a  lease  be  "  void  "  by  virtue  of  the  8  &  9  Vict.  c.  106,  as 
not  being  by  deed,  yet  the  terms  of  the  tenancy  are  r^ulated  by 
it{z). 

Acceptance   of  rent,  as   rent,  by  a   remainder-man,   will  not 
amount  to  a  confirmation  of  a  lease  void  as  against  him  (a) ;  but  it 
is  an  admission  of  a  tenancy  from  year  to  year,  and  the  lessee  will 
thereby  be  entitled  to  half  a  year's  notice  to  quit  (b).     In  order  to 
raise  an  implied  tenancy  from  the  receipt  of  rent,  it  must  appear 
that  the  rent  was  paid   and    received   as  between  landlord  and 
tenant,  so  as  to  raise  a  presumption  of  an  agreement  for  a  tenancy 
from  year  to  year,  and  not  as  m  the  case  of  a  conventionary  rent, 
where  the  payment  is  made  with  reference  to  a  supposed  tenancy 
of  another  kind  (c).     Where,  however,  tenant  in  tail  had  received 
an  ancient  rent  of  11.  ISs,  6d,  from  the  lessee  in  possession,  under 
a  void  lease,  granted  by  tenant  for  Ufe  under  a  power,  the  rack- 
et) Doe  V.  Ward,  1  H.  Bl.  97.  Morse,  1  B.  &  Ad.  365,  ace. 
(y)  Doe  V.  Bell,  5  T.  R.  471.  (c)  Right  v.  Bawden,  3  East,  260 ;  Roe 
(«)  Tress  v.  Savage,  4  E.  &  B.  36.                v.  Prideaux,  10  East,  188  ;  Doe  ▼.  Quigley, 

(a)  Doug.  51 ;  Cowp.  201,  483.  2  Campb.  505. 

(b)  Doev.  Watts,  7  T.  R,  83;  Doe  ▼. 
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rent  value  of  which  was  30/.  a-year ;  it  was  held,  that  such  tenant 
in  tail  could  not  maintain  an  ejectment,  without  giving  the  lessee 
some  notice  to  quit,  so  as  to  make  him  a  trespasser  at  the  time  of 
action  brought,  after  such  recognition  of  a  lawful  possession,  if  not 
as  tenant  from  year  to  year,  at  least  as  tenant  at  will(cf). 

Where  the  in-coming  tenant  enters  upon  different  parts  of  the 
demised  premises  at  different  times,  half  a  year  s  notice  to  quit, 
with  reference  to  the  substantial  time  of  entry,  that  is,  with  re- 
ference to  the  original  time  of  entry  on  the  substantial  part  of  the 
premises  demised,  is  sufficient,  the  whole  being  demised  at  one 
entire  rent.  It  is  not  necessary  that  the  notice  to  quit  should  be 
given  with  reference  to  the  time  of  entry  on  the  other  parts,  which 
are  only  auxiliary  to  the  principal  subject  of  the  demise.  Neither 
is  it  necessary  that  separate  notices  to  quit  the  other  parts  should 
be  given,  where  all  the  parts  are  demised  as  one  entire  thing.  One 
notice,  given  in  conformity  with  the  rule  laid  down,  is  sufficient  (^). 
The  substantial  time  of  entry  is  not  necessarily  to  be  collected 
from  the  rent  days ;  though  it  happened,  in  the  case  of  Doe  v. 
Spencey  that  the  tenant  entered  on  the  substantial  part  of  the 
premises  on  the  day  from  which  the  rent  was  reckoned  (f).  It 
IS  a  question  of  fact  for  the  jury  to  decide,  which  is  the  principal 
and  which  the  accessorial  subject  of  demise;  this  being  foundf 
the  judge  may  then  determine  whether  the  notice  to  quit  has  been 
given  in  due  time  (^). 

Where  a  half-yearly  tenancy  is  established,  a  half  year's  notice 
is  sufficient  (A).  So  where  the  tenancy  is  by  the  quarter,  by  the 
month,  or  by  the  week,  a  quarter's  (i),  month's  (A),  or  week's  (/) 
notice  is  sufficient.  In  Doe  v.  JBaj/ley,  6  C.  &  P.  67,  which  was  a 
case  of  a  weekly  tenancy,  it  was  held  that  a  week's  notice  was 
necessary;  and  semble,  per  Coltman^  J.,  in  Towne  v.  Campbelly 
3  C.  B.  921,  that  in  the  case  of  a  quarterly  tenancy,  a  quarter's 
notice  is  also  necessary.  "  Upon  the  question  of  the  necessity  of 
a  notice  to  quit,"  said  Parke,  B.,  in  HuffeU  v.  Armisteady  7  C.  &  P. 
56,  "  the  law  is  clearly  settled,  that  a  yearly  tenancy  cannot  be 
determined  without  half  a  year's  notice ;  but  that  rule  cannot  be 
applied  to  a  weekly  taking ;  for  the  effect  of  it  would  be  to  show 
that  a  half  week's  notice  was  necessary  to  put  an  end  to  such  a 
tenancy.  I  am  not  aware  that  it  has  ever  been  decided  that  in  the 
case  of  an  ordinary  monthly  or  weekly  tenancy,  a  month's  or  a 
week's  notice  to  quit  must  be  given.  — I  am  of  opinion,  in  the 
absence  of  any  evidence  to  prove  a  usage  to  that  effect,  that,  in 
point  of  law,  a  week's  notice  to  quit  is  not  implied  as  a  part  of  the 

(J)  Denn  v.  Rawlint,  10  Eaft,  261.  See  v.  Hughet,  7  M.  &  W.  139. 
Doe  V.  Jackton,  I  B.  &  C.  448.  {h)  Doe  v.  Grqfton,  18  Q.  B  496. 

(#)  Doe  V.  Spenee,  6  East,  120.  (t)  Kemp  v.  Derrett,  3  Campb.  510. 

(/)  Per  U  Blanc,  J.,  Doe  v.  Watkint,  {k)  Doe  v.  Hazell,  1  Esp.  94. 

7  East,  657.  (0  J>oe  y.  Scott,  6  Bingh.  862;  Dm  V. 

ig)  Doe  V.  Howard,  II  East,  498  ;  Doe  Raffan,  6  Esp.  4. 
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contmct  in  the  case  of  an  ordinary  weekly  taking."  Where 
the  only  evidence  of  the  terms  on  which  apartments  were  hired 
consisted  of  the  following  receipt :—"  Received  of  A.  126Z.  for 
rent  of  furnished  house,  from  the  8th  of  May  to  the  Ist  of  August ;" 
it  was  held  that  the  jury  were  warranted  in  inferring  th^t  the  hiring 
was  weekly  and  not  quarterly  (m). 

A  tenant  of  apartments  is  not  justified  in  quitting  without  notice, 
merely  from  a  fear,  however  reasonable,  that  his  goods  may  be 
seized  for  his  landlord's  rent  (n). 

Requisites  of  Notice. — Although  a  parol  notice  is  sufficient  (o), 
yet  it  is  more  advisable  to  give  a  written  one ;  but  not  attested  by 
a  witness ;  for,  if  so  attested,  the  witness  must  be  called,  or  his 
absence  accounted  for  {p).  The  terms  of  the  notice  should  be  clear 
and  definite,  in  order  to  avoid  any  objection  at  the  trial ;  for  it  is 
not  incumbent  on  a  party  served  with  an  irregular  notice  to  object 
to  it  at  the  time  of  service ;  it  is  sufficient  if  he  object  to  it  at  the 
trial  (y).  The  tenants  not  objecting  to  the  notice,  however,  at  the 
time  of  service,  is  prima  fade  evidence  that  his  tenancy  deter- 
mined at  the  time  mentioned  (r).  The  courts  will,  if  possible,  so 
construe  the  notice  as  to  give  effect  to  it(s)y  for  it  is  not  re- 
fjuired  that  a  notice  should  be  worded  with  the  accuracy  of  a 
plea  (t).  Hence,  a  mere  misdescription  of  the  premises  will  not 
vitiate,  if  the  premises  are  sufficiently  described  to  prevent  the 
tenant  being  misled,  as  a  notice  to  auit  "  the  premises  you  hold  of 
me,  called  the  '  Waterman's  Arms,'  '  instead  of  the  "  Bricklayer's 
Arms"  (m).  So  where  the  premises  were  described  as  in  parish  A., 
when  they  were  in  fact  situate  in  parish  B.  (x).  So,  "  I  desire  you 
to  quit  on  the  25th  of  March,  or  I  shall  insist  on  double  renty*  has 
been  held  good  (y).  So  upon  a  taking  from  old  Michaelmas  to  old 
Michaelmas,  a  notice  to  quit  at  Michaelmas  will  be  sufficient  (z) ; 
at  least  if  it  be  proved,  that  the  tenancy  commenced  at  old  Michael- 
mas (a).  So  a  notice  delivered  at  Michaelmas,  1795,  "to  quit  at 
Lady  Day  which  will  be  in  the  year  1795,"  was  adjudged   to  be 

food  ;  for  the  intention  is  clear,  and  the  words,  "  in  the  year 
795,"  may  be  rejected  (i).  Nor  is  it  necessary  to  specify  the  par- 
ticular day  (c).  Thus  a  notice  to  quit  on  a  certain  day,  "  or  at  such 
time  as  your  holding  shall  expire  next  after  the  expiration  of  half 

(m)  Toumev.  Campbell,  8  C.  B.  921.  (/)  Per  Patteson,  J.,  in  Doe  v.  SmUhf  5 

(«)  Rickett  V.  Tullick,  6  C.  &  P.  6Q.  A.  &  E.  353. 

(o)  Doe  V.  Cricky  5  Esp.   197  ;  Roe  v.  (u)  Doe  v.  Cox,  4  Esp.  185. 

Pierce,  2  Cainpb.  96.  (x)  Doe  v.  Wilkinson,  12  A.  &  E.  743. 

( p)  Doe  V.   Durr^ord,  2  M.   &  S.  62,  (y)  Doe  v.  Jackson,  Doug.  175 ;  Doe  v. 

unless  the  defendant  upon  notice  refuse  to  Goldwin,  2  Q.  B.  143  ;   ace.  see  Roberts  v. 

produce  the  original.     Poole  v.  Warren^  Havward,  3  C.  &  P.  482. 
8  A.  &  E.  582.  (z)  Denn  v.  Wwne,  cited  Peake's  Add. 

(9)  Oakapple  v.  Copous,  4  T.  R.  3G1.  Ca.  195. 

(»■)  Doe  V.  Biggs,  2  Taunt.  109.  (a)  Doey.  Vtnce,  2  Campb.  256. 

(«)  See  Doe  v.  Archer,  14  East,  245  ;  (6)  Doe  v.  Knightley,  7  T.  R.  63. 

Doe  V.  Church,  3  Campb.  71.  (c)  Doe  v.  Butter,  2  Esp.  589. 
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a  year  from  the  receipt  of  this  notice/'  is  good  (d).  But  where  the 
tenancy  commenced  on  the  llth  of  October,  and  the  notice  was 
on  the  17th  June,  1840,  to  quit  "  on  the  1 1th  of  October  then  next, 
or  such  other  time  as  the  tenancy  might  expire ;"  it  was  held,  that 
this  wasno^a  good  notice  for  the  llth  of  October,  1841,  for  that  if 
it  was  intended  to  operate  as  a  notice  for  a  subsequent  year, 
it  should  have  been  more  distinct  (£*).  So  where  the  holding 
was  from  Martinmas  to  Martinmas,  and  the  notice  was  on  the  21st 
of  October,  1842,  to  quit  "  on  the  13th  day  of  May  next,  or  upon 
such  other  day  or  time  as  the  current  year  for  which  you  now  hold 
will  expire ;"  it  was  held  bad  for  Martinmas,  1843  (/). 

It  is,  however,  essentially  necessary,  that  the  notice  should  be  to 
quit  at  the  expiration  of  the  current  year  of  the  tenancy ;  that  is, 
if  the  defendant  hold  from  Michaelmas,  the  notice  must  be  given 
half  a  year  before  Michaelmas,  to  quit  at  Michaelmas;  if  from 
Lady  Day,  at  Lady  Day,  &c. ;  for,  if  a  notice  to  quit  at  Mid- 
summer be  given  to  a  tenant  holding  from  Michaelmas,  or  vice 
vers&j  it  will  be  insufficient  (^) ;  and  a  notice  to  quit  at  a  particular 
day  is  not  prima  facie  evidence  of  a  holding  from  that  day  (A) ; 
unless  it  is  served  personally  on  the  tenant,  who  makes  no  objec- 
tion at  the  time(i).  In  a  case  where  the  notice  (which  was  served 
on  the  defendant  on  the  29th  of  September)  was  to  quit  on  the 
2dth  of  March,  or  the  8th  day  of  Apnl,  next  ensuing,  and  was  ob- 
jected to  on  the  ground  that  it  did  not  express  with  sufficient 
accuracy  the  ^d  of  the  tenancy,  and  the  time  when  the  defendant 
was  to  quit,  and  that  at  all  events  it  was  incumbent  on  the  plaintiff 
to  show  that  the  defendant's  tenancy  commenced  either  on  the  25tli 
of  March  or  8th  of  April,  Lord  KenyoUy  C.  J.,  ruled  the  notice  to 
be  sufficient,  and  that  the  onus  of  proving  the  commencement  of 
his  tenancy  lay  on  the  defendant  (A). 

Where  the  tenant,  being  applied  to  by  his  landlord  respecting 
the  commencement  of  his  holding,  informs  him  that  it  began  on  a 
certain  day,  and  the  landlord  gives  the  tenant  notice  to  quit  agree- 
ably to  the  information  received,  the  tenant  will  be  precluded  from 
contending  that  his  tenancy  commenced  on  a  different  day,  even 
though  he  can  prove  that  the  information  which  he  gave  his  land- 
lord proceeded  on  a  mistake,  and  not  from  an  intention  to  deceive  (Z). 
But  where  a  tenant  from  year  to  year,  believing  that  his  tenancy 
determined  at  Midsummer,  gave  a  written  notice  to  quit  at  that 
time,  which  the  landlord  accepted,  without  making  any  objection 
to  it,  and  the  tenant,  having  afterwards  discovered  that  his  tenancy 

(d)  mm  T.  Horn,  6  M.  &  W.  398 ;  Hoe  {g)  Doe  v.  Milward,  S  M.  &  W.  328. 

V.  Seoii,  6  Bingh.  302.  {h)  Doe  v.  Colverty  2  Campb.  388. 

(f )  MUU  T.  Gof,  14  M.  &  W.  72.  (t)  Doe  y.Fonter,  13  East,  405 ;  Thomat 

If)  Dot  V.   Morphea,  7   Q.    B.    «77,  v.  I'Aomtu,  2  Campb.  647. 

Of erraling   Doe   v.  CuH\ford,  4  D.  &  R.  {k)  Doe  v.  Wri^himan,  4  Esp.  5. 

248,  and  («en6/^)  Doe  v.  Smith,  5  A.  &  E.  (l)  Doe  v,  Lambly,  2  Esp.  63d* 

350. 
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expired  at  Christmas,  gave  his  landlord  another  notice  accordingly, 
and  on  possession  being  demanded  at  Midsummer  refused  to  quit ; 
it  was  held,  that  the  tenancy  was  not  determined  by  the  first  notice  ; 
for  it  was  not  good  as  a  notice  to  quit;  and  that  it  could  not 
operate  as  a  surrender,  by  note  in  writing,  w^ithin  the  Statute  of 
Frauds,  being  to  take  effect  infuturo  (w).  A  receipt  tor  rent  up  to 
a  particular  day  is  prima  facie  evidence  of  the  commencement  of 
the  tenancy  at  that  day  (71).  Upon  a  parol  demise,  rent  to  com- 
mence from  the  following  Lady  Day,  evidence  of  the  custom  of  the 
country  is  admissible  to  show  that  by  "  Lady  Day"  the  parties 
meant  "  old  Lady  Day  "  (o). 

It  is  not  essentially  necessary  that  the  notice  should  be  directed 
to  the  defendant,  if  the  terms  of  it  show  that  the  defendant  is 
tenant  to  the  plaintiff,  and  if  it  is  proved  to  have  been  served  on 
the  defendant  at  the  proper  time  (p).  Neither  is  it  necessary  for  a 
landlord  to  give  notice  to  any  one  but  his  own  tenant,  although 
such  tenant  may  have  underlet  part  of  the  demised  premises  (j).  A., 
tenant  from  year  to  year  to  B.,  underlet  part  of  the  premises  to  C. 
A.,  without  receiving  any  regular  notice  to  quit  from  B.,  gave  up  to 
him  the  part  remaining  in  his  own  possession ;  C.  having  refused 
to  deliver  his  part,  was  served  with  a  notice  to  quit  from  B.,  to 
whom  he  had  never  paid  rent,  or  otherwise  acknowledged  as  his 
immediate  landlord,  but  had  always  paid  his  rent  to  A.  B.  brought 
ejectment  against  C. ;  it  was  held,  that  the  notice  was  insufficient, 
fi.  not  having  given  any  regular  notice  to  A.,  his  immediate  tenant; 
and  A.  not  having  given  any  such  notice  to  C. ;  and  that,  without 
one  or  other  of  such  notices,  C.'s  interest  in  the  part  underlet 
continued  (r). 

Evidence  that  the  notice  wras  delivered  and  explained  to  the 
servant  of  the  tenant  at  his  dwelling-house,  though  such  dwelling- 
house  be  not  situated  on  the  demised  premises,  is  presumptive  evi- 
dence that  the  notice  came  to  the  hands  of  the  tenant,  tne  servant 
not  being  called  {s).  So  a  notice  served  upon  the  wife  on  the 
demised  premises  is  sufficient  (0-  But  evidence  of  the  notice 
having  been  left  at  the  tenant's  house  without  any  proof  of  its 
having  been  delivered  to  a  servant,  or  that  it  came  to  the  tenant's 
hands,  is  not  sufficient  (u)  Evidence  of  the  notice  being  served 
on  the  premises,  on  one  of  two  joint-tenants,  who  resided  on  the 
premises,  is  presumptive  evidence  that  the  notice  reached  the  other 
joint-tenant,  who  resided  elsewhere  (ar). 

(m)  Doe  V.  Milward,  8  M.  fie  W.  828.  Pike  v.  Eyre,  9  B.  &  C.  909,  aee.    See 

(n)  Per   Lord  BUenborough,   C.  J.,  in  Roe  v.  Street,  2  A.  &  E.  829. 

Doe  V.  Samuel,  6  Esp.  174.  (*)  Jones  v.  Marsh,  4  T.  R.  464. 

(o)  Doe  V.  Betuon,  4  B.  &  Aid.  588.  (t)  Roe  v.  Street,  2  A.  &  £.  329. 

( p)  /)oe  V.  IVrighiman,  4  Esp.  6.  («)  Doe  v.  Lucas,  5  Esp.  153. 

(q)  Roe  V.    fViggs,  2  N.  R.  880.     See  (x)  Doe  v.  Watkins,  7  East,  551  ;  Doe 

Cox  V.  Brain,  8  Taunt.  96.  v.  Crick,  5  Esp-  196,  ace, 

(r)  Pleasant  v.  Benson,  14  East,  284 ; 
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The  notice  must  be  such  that  the  tenant  may  safely  act  on  it  at 
the  time  of  receiving  it.  Therefore  a  notice  by  an  unauthorized 
agent  cannot  be  made  good  by  an  adoption  of  it  by  the  principal 
c^ter  the  proper  time  of  giving  it  (y).  A  lease  contained  a  proviso 
making  it  determinable  by  a  notice  in  writing  given  by  the  lessor 
or  his  executors  under  his  or  their  respective  hands.  Held,  that  a 
notice  signed  by  two  only  of  three  executors  of  the  lessor  to  whom 
he  had  devised  the  freehold  as  joint-tenants,  expressing  the  notice 
to  be  given  on  behalf  of  themselves,  and  the  third  executor,  was 
not  good ;  for  the  notice  to  quit  being  such  as  the  tenant  was  to 
act  upon  at  the  time,  no  subsequent  recognition  of  the  third  execu- 
tor would  make  it  good  by  relation ;  nor  was  his  joining  in  the 
ejectment  evidence  of  his  original  assent  to  bind  the  tenant  by  the 
notice.  A  mode  was  specifically  pointed  out  to  be  pursued,  in 
order  to  put  an  end  to  a  subsisting  term  (2r),  and  that  mode  required 
the  concurrence  of  all  the  joint-tenants ;  hence  a  notice  by  some  of 
the  joint-tenants  only  would  have  no  operation  (a).  But,  as  a 
general  rule,  a  notice  to  quit  signed  by  one  of  several  joint-tenants, 
on  behalf  of  all,  is  sufficient  to  determine  a  tenancy  as  to  all ;  for 
such  a  notice  would  clearly  operate  upon  his  own  share,  and  the 
confining  it  to  that  share  might  work  great  injustice  to  the  terre- 
tenant,  who,  however  willing  he  might  be  to  be  sole  tenant  of  land, 
would  not  probably  be  equally  willing  to  hold  undivided  shares  of 
it ;  and  as  the  tenant  is  entitled  to  treat  such  a  notice  as  deter- 
mining the  tenancy  as  to  the  whole,  the  lessors  must  have  a  cor- 
responding right  (J).  So  a  notice  to  quit  given  by  a  person 
authorized  by  one  of  several  lessors,  joint -tenants,  determines  the 
tenancy  as  to  all  (c) ;  and  if  the  tenant  has  paid  Uie  entire  rent  to 
such  person  (6.  g.  the  clerk  to  a  board  of  trustees)  it  is  not  enough 
for  him  to  show  that  they  (the  trustees)  were  appointed  at  different 
times,  as  evidence  that  they  were  tenants  in  common  (d).  Where 
there  is  a  mere  tenancy  at  will,  any  thing  which  amounts  to  a 
demand  of  possession,  although  not  expressed  in  precise  and 
formal  language,  is  sufficient  to  indicate  the  determination  of  the 
landlord's  will  (e). 

A  receiver  appointed  by  the  Court  of  Chancery,  with  a  general 
authority  to  let  the  land  to  tenants  from  year  to  year,  has  also 
authority  to  determine  such  tenancies  by  a  notice  to  quit  (/) ;  and 
an  agent  to  receive  rents  and  let  has  been  held  to  have  a  similar 
authority  (g) ;  but  a  mere  receiver  of  rents,  as  such,  has  no  autho- 
rity to  determine  a  tenancy  (A).     A  verbal  notice  to  quit  given  by 

(y)  Doe  V.  Goldw'm,  2  Q.  B.  143.  {d)  Doe  v.  Grant,'l2  East,  221. 

(«)  Ace.  Cadby  ▼.  Martinez^  11  A.  &  E.  {e)  Doe  v.  /Vice,  9  Bingh.  356. 

720.  (/)  Doe  V.  Read,  12  East,  67. 

(a)  Right  ▼.  Cutkells  6  East,  491 ;  Doe  (g)  Doe  ▼.  Mizem,  2  M.  &  Rob.  56. 

V.  WaUers,  10  B.  &  C.  626,  ace.  (A)  Doe  v.  tValierty  10  B.  &  C.  633, per 

(b)  Doe  V.  Sumrnergett,  1  B.  &  Ad.  135.       Parke,  J. 
(e)  Doe  V.  Hughee,  7  M.  &  W.  139. 
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the  steward  of  a  corporation  is  sufficient,  without  evidence  that  he 
had  an  authority  under  seal  (i);  but  a  notice  to  quit  given  by  an 
agent  of  an  agent  is  not  sufficient  without  the  authority  of,  or  re- 
cognition by,  the  principal  (7). 

Waiver  of  Notice. — ^Where  a  notice  to  auit  has  been  given,  the 
lessor  must  be  careful  not  to  do  any  act  which  may  be  construed  as 
an  affirmance  of  the  tenancy  and  a  waiver  of  the  notice.  A  distress 
for  rent,  which  accrued  after  the  expiration  of  the  time,  at  which, 
by  the  notice,  the  tenant  is  to  auit,  is  an  acknowledgment  of  the 
tenancy  (k) ;  so  is,  prim&faciey  tne  acceptance  of  rent  so  due  (l) ; 
but  it  shaU  be  left  to  the  jury  to  say  whether  the  money  received 
was  received  simpliciter  as  rent,  without  any  stipulation  at  the  time 
of  payment ;  for  whether  it  shall  be  a  waiver  of  the  notice  depends 
on  the  intention  of  the  parties,  which  is  a  matter  of  fact  to  be  left 
to  the  juiy  (m).  Thus  a  demand  of  rent  is  not  in  law  a  waiver  of 
notice,  but  only  evidence  for  the  jury  of  an  intention  to  waive  it  (n). 
A  landlord  of  premises,  about  to  sell  them,  gave  his  tenant  notice 
to  quit,  on  the  1 1th  of  October,  1806,  but  promised  him  not  to  turn 
him  out  unless  they  were  sold;  the  premises  were  not  sold  till 
February,  1807,  when  the  tenant  refused,  on  demand,  to  deliver 
up  possession;  on  ejectment  brought,  laying  the  demise  on  the 
12th  of  October,  1806,  it  was  held,  that  the  promise  (which  was 
performed)  was  no  waiver  of  the  notice,  nor  operated  as  a  licence 
to  be  on  the  premises  otherwise  than  subject  to  the  landlord's 
right  of  acting  on  such  notice,  if  necessary ;  and,  therefore,  that 
the  tenant,  not  having  delivered  up  possession  on  demand,  after  a 
sale,  was  a  trespasser  from  the  expiration  of  the  notice  to  quit  (0). 

Where,  during  the  pendency  of  an  ejectment,  the  lessor  delivered 
a  second  notice  to  quit,  and  it  was  objected,  at  the  trial,  (before 
Lawrencej  J.,)  that  the  second  notice  was  a  waiver  of  the  first, 
being  a  recognition  of  the  tenancy  still  subsisting;  the  learned 
judge  overruled  the  objection,  ana  a  verdict  was  found  for  the 
plaintiff.  The  court  concurred  in  opinion  with  Lawrmce^  J.,  ob- 
serving, that  it  had  been  admitted,  that  if  the  plaintiff  had  not 
intended  the  second  notice  to  operate  as  a  waiver  of  the  first,  he 
might  have  so  explained  his  intention,  by  adding  that  the  second 
notice  was  to  enable  him  to  recover  the  premises  at  a  subsequent 
assizes,  if,  by  any  accident,  he  should  fail  at  those  thai  ensuing. 
And  the  defendant  must  have  so  understood  this  notice;  for  he 
could  not  suppose  that  the  plaintiff  intended  to  waive  the  first 
notice,  when  he  knew  that  the  plaintiff  was,  on  the  foundation  of 
that  notice,  proceeding  by  ejectment  to  turn  him  out  of  the  farm  (jp). 

(0  Rat  ▼.  Fierct,  2  Campb.  96.  (n)  Blyth  v.  Dennett,  18  C.  B.  178. 

ij)  Doe  V.  Robiruon,  3  B.  N.  C.  677.  (o)  WhiUtLcre  v.  Sifmondf,  10  East,  13. 

'     {k)  Ward  V.  WillingaU,  1  H.  Bl.  311.  See  also  Doe  v.  Sayer,  3  Canmb.  8. 

(/)  Goodright  v.  Cordwent,  6T.  R.  219.  (p)  Doe  v.  Humphreys,  2  East,  237. 
(m)  Doev.  Batten,  Cowp.  243. 
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But  a  notice,  delivered  to  the  assignee  of  a  tenant  after  the  assign- 
menty  is  a  waiver  of  a  prior  notice  served  upon  the  original  tenant  (y). 
So  where,  after  the  expiration  of  a  notice  to  quit,  the  landlord  gave 
the  defendant  a  fresh  notice,  that,  unless  he  quitted  in  fourteen 
days,  he  would  be  required  to  pay  double  value,  it  was  held,  that 
the  second  notice  was  not  a  waiver  of  the  first  (r).  Where  rent  is 
usually  paid  at  a  banker's,  if  the  banker,  without  any  special 
authority,  receives  rent  accruing  after  the  expiration  of  notice  to 
quit,  it  will  not  operate  as  a  waiver  {s). 

A  tenant  held  under  a  demise  from  the  26th  day  of  March  for 
one  year  then  next  ensuing,  and  so  from  year  to  year,  for  so  long 
es  the  landlord  and  tenant  should  respectively  please.  The  tenant, 
after  having  held  more  than  one  year,  gave  a  parol  notice  to  the 
landlord  less  than  six  months  before  the  25th  day  of  March,  that 
he  would  quit  on  that  day,  and  the  landlord  accepted  and  assented 
to  the  notice ;  it  was  held,  that  the  tenancy  was  not  thereby  deter- 
mined, there  not  having  been  either  a  sufficient  notice  to  quit,  or  a 
surrender  in  writing,  within  the  Statute  of  Frauds.  Johnstone  v. 
Hvdlesione,  4  B.  &  C.  922;  see  Doe  v.  Milward,  3  M.  &  W.  328. 
So  where  after  a  similar  notice  which  the  landlord  at  first  acquiesced 
in,  but  ultimately  reftised  to  accept,  the  tenant  quitted  according  to 
bis  notice,  and  the  landlord  entered  and  did  some  repairs,  it  was 
held,  that  the  tenancy  was  not  determined  (/)•  In  the  case  of  a 
tenancy  from  year  to  year,  if  the  landlord  consents  to  accept  ano- 
ther person  as  his  tenant^  the  first  tenant  is  thereby  discharged, 
although  he  has  not  given  any  notice  to  quit,  or  made  any  surrender 
of  his  interest  in  writing  within  the  Statute  of  Frauds ;  Sparrow 
V.  Hawkes,  2  Esp.  605;  for  this  amounts  to  a  surrender  by 
operation  of  law  (u). 

Waiver  of  JFoTfeiture. —'Rere  it  may  be  proper  to  take  notice  of  a 
doctriner  ai^ogous  to  the  subject  of  the  preceding  remarks,  viz. 
that  acceptance  of(:r),  or  distress  for(y),  rent,  due  after  con- 
dition broken,  with  notice  of  the  breach  (z),  is  a  waiver  of  the  for- 
feiture. If  the  forfeiture  be  for  the  breach  of  a  continuing  covenant, 
e.ff.  a  covenant  to  keep  insured  (a),  to  repair  (ft),  not  to  under- 
let (c),  tc,  such  acceptance  or  distress  operates  as  a  waiver  of  past 
breaches  only,  and  therefore  a  lessor,  who  has  a  right  of  re-entry 
reserved  on  a  breach  of  covenant  not  to  underlet,  does  not,  by 
waiving  his  re-entry  on  one  underletting,  lose  his  right  to  re-enter 
on  a  subsequent  underletting  (ef) ;  but,  where  the  condition  is  in  its 

(q)  Doe  ▼.  Painter,  16  East,  53.  (s)  Gregeon  v.  Harrison,  2  T.  R.  425  ; 

(r)  Dot  V.  Steet,  S  Campb.  117 ;  Met-  Doe  v.  Birch,  1  M.  &  W.  402.     See  Crqfi 

tenger  r.  jirmetrmtg,  1  T.  R.  53,  ace.  v.  Lumley  (H.  of  Lords),  27  L.  J.,  Q.  B. 

(«)  Doe  ▼.  Caheri,  2  Campb.  387.  321. 

(0  Beasel  v.  Landtberg,  7  Q.  B.  638.  (a)  Doe  v.  Peck,  1  B.  &  Ad.  428. 

(»)  NickeUe  v.  Athv-eione,  10 Q.  B.  944.  (b)  Doe  v.  Jones,  6  Exch.  498. 

(x)  Ooodrighi  v.  Davidt,    Cowp.   803.  (c)  Doe  v.  BUte,  4  Taunt.  735^ 

See  Dee  v.  PrUehard,  3  B.  ft  Ad.  765.  {d)  Ibid. 

(y)  Doe  T.  Peek,  1  B.  &  Ad.  428. 
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nature  single  and  complete,  e,  g.  a  covenant  not  to  assign  (e),  to 
effect  one  policy  of  insurance  (/),  &c.,  there  the  acceptance  of  rent 
or  a  distress  is  a  waiver  of  the  covenant  or  condition  itself.  Anab- 
solute,  unqualified  demand  of  rent  by  a  person  having  sufficient 
authority  amounts  (semble)  to  a  waiver  of  a  forfeiture  (^),  but  it  is 
only  evidence  to  be  left  to  a  jury  of  a  waiver  of  notice  to  quit  (A). 
An  ejectment  once  brought  for  a  forfeiture  operates  as  a  final  elec- 
tion by  the  lessor  to  determine  the  term,  and  he  cannot  afterwards 
(although  there  has  been  no  judgment  in  the  ejectment)  sue  for 
rent  due  or  covenants  broken  (i).  So  an  action  tor  rent,  due  sub- 
sequent to  a  breach,  operates  as  a  final  election  on  the  part  of  the 
lessor  to  treat  the  defendant  as  a  tenant,  and  not  as  a  trespassed ; 
and  an  action  of  ejectment  cannot  therefore  be  brought  against  him 
subsequently ;  for  if  it  could  the  lessor  would  recover  his  rent  twice 
over ;  first  m  the  action  for  the  rent,  and  then  in  the  action  for 
mesne  profits  (A).  But  the  mere  acceptance  of  rent  after  ejectment 
brought  is  not,  it  seems,  a  waiver  of  a  forfeiture  (/)• 

The  law  will  always  incline  against  forfeitures,  as  courts  of  equity 
relieve  against  them:  and  the  general  rule  is,  that  a  clause  of 
re-entry  be  construed  strictly  (m).  Proviso,  that  on  non-payment 
of  rent  for  twenty-one  days  after  demand,  the  lease  should  "  cease, 
determine,  and  be  utterly  void;'^  held,  that  a  forfeiture  could  be 
waived  by  a  subsequent  receipt  of  rent  nevertheless  (n).  A  proviso 
giving  power  of  re-entry  if  the  lessee  "  shall  do,  or  cause  to  be  done, 
any  act,  matter,  or  thing,  contrary  to,  and  in  breach  of,  any  of  the 
covenants,"  does  not  apply  to  a  breach  of  the  covenant  to  repair, 
the  omission  to  repair  not  being  an  act  done  within  the  meaning  of 
the  proviso  (o).  in  ejectment  for  not  insuring  according  to  co- 
venant ;  it  was  held,  that  it  was  incumbent  on  the  plaintiff  to 
prove  that  no  insurance  had  been  effected,  and  that  the  fact  that 
the  defendant  refused  to  show  the  policy,  when  the  plaintiff  re- 
quired him,  and  did  not  produce  it  on  the  trial  after  notice,  was  not 
primd  facie  evidence  against  him ;  for  the  plaintiff  had  chosen  to 
make  the  forfeiture  depend  on  a  condition  peculiarly  within  the 
knowledge  of  the  defendant,  and  had  therefore  Drought  the  difficulty 
on  himself  (^).  So  on  ejectment  for  non-payment  of  rent,  a  de- 
mand of  the  rent  must  be  proved  (7).  It  has  been  held,  that  a 
landlord  does  not  waive  a  forfeiture  by  merely  lying  by  and  wit- 
nessing the  act,  but  that  there  must  be  some  act  affirming  the 
tenancy  (r). 

(ft)  Per  PaUe$<m,  J.,  Doe  v.  Pntchard,  (/)  Doe  v.  Meux,  1  C.  &  P.  846. 

6  B.  &  Ad.  781.  («)  Per   Tenterden,  C.  J.,    in    Doe  v. 

(/)  Doev.  Peck,  ante,  p.  717.  MarcketH^  1  B.  &  Ad.  720. 

{g)  Doe  V.  Birch,  1  M.  &  W.  408,  per  (n)  Amsby  v.    Woodward.   6  B.  &    C. 

Parke,  B.;   Dendy  v.  Nicholl,  ace,  619. 

(h)  Blyth  V.  Dennett,  13  C.  B.  178.  (o)  Doe  ▼.  Stevene,  3  B.  &  Ad.  299. 

(0  Jones  V.  CarUr,  15  M.  &  W.  718.  (  p)  Doe  v.  Whitehead,  8  A.  &  E.  671. 

(Ar)  Dendy  v.  NiehoU,  27  L.  J.,  C.   P.  (q)  Doe  v.  Rohton,  2  C.  &  P.  246. 

220.  (r)  Doe  v.  AUen,  8  Taunt.  78. 
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An  indenture  of  lease  contained  a  general  covenant  to  repair,  and 
a  further  covenant  that  the  tenant  should,  within  three  months  after 
notice,  repair  all  defects,  of  which  notice  should  be  given.     The 
lease  contained  the  usual  clause  of  re-entry.     It  was  held,  that  the 
landlord,  who  had  served  a  notice  to  repBir  forthmith,  might  main- 
tain ejectment,  before  the  expiration  of  the  three  months,  for  a 
breach  of  the  general  covenant  to  repair ;  for  the  notice  was  not 
any  waiver  of  me  forfeiture  (s).    But  where  the  notice  required  the 
tenant  to  repair  within  three  months ;  this  was  held  to  operate  as 
a  waiver  of  the  forfeiture  (<)•     From  this  last  decision  it  appears 
that,  in  cases  where  a  notice  to  repair  has  been  given,  it  will  be 
prudent  not  to  bring  ejectment  until  the  time  allowed  by  the  notice 
nas  expired.     In  a  case  where  there  was  a  general  covenant  to 
repair,  out  no  speciBc  power  of  re-entry  for  breach  of  that  covenant, 
but  a  provisQ  for  re-entry  in  case  of  non-repair  within  three  months 
after  notice,  or  in  case  of  breach  of  the  other  covenants  :  notice 
(dated  6th  of  January)  was  given  to  repair  within  three  months ; 
and  ejectment  was  brought  before   the  expiration  of  the   three 
months.     At  the  trial  an  order  of  court  was  made  by  consent,  that 
a  juror  should  be  withdrawn,  and  the  repairs  performed  on  or  before 
the  24th  of  June.     The  repairs  not  being  performed  on  that  day, 
another  ejectment  was  brought,  and  the  plaintiff  had  a  verdict,  and 
the  court  refused  a  rule  for  a  new  trial,  for  the  right  of  entry  was 
at  all   events  only  suspended,  Parke,  J.,  observing,  that   "  the 
plaintiff  had  put  an  end  to  the  first  action  by  consenting  to  the 
order  of  court.     It  was  the  same  as  if  the  parties,  after  the  6th 
of  January,  and  before  the  expiration  of  the  three  months,  had 
agreed,  that  the  time  for  repairing  should  be  extended  to  the  24th 
of  June :  it  was  merely  a  consent  to  postpone  the  time  of  com- 
pleting the  repair  for  the  benefit  of  the  defendant ;  and  on  his  fail- 
mg  to  comply  with  the  terms,  the  plaintiff  might  justly  insist  on  his 
right  of  entry,  and  bring  a  new  ejectment  after  the  expiration  of 
the  enlarged  time"  (u). 

Where  Notice  to  quit  is  not  required. — The  doctrine  relative  to 
notices  to  quit,  is  only  applicable  to  those  tenancies  where  the 
time  of  quitting  is  not  agreed  upon  between  the  parties;  for, 
where  a  lease  is  determinable  upon  a  certain  event,  or  at  a  fixed 
time,  it  is  not  necessary  to  give  such  notice,  both  parties  being  ap- 
prized of  the  determination  of  the  term  (a:).  And  this  is  so,  where 
the  tenant  holds  under  an  invalid  agreement,  e.  g.  a  lease  void 
under  8  &  9  Vict.  c.  106,  as  not  being  by  deed  (y),  or  under  an 
agreement  not  amounting  to  a  demise.  A.  agreed  to  demise  a 
house  to  B.,  during  the  joint  lives  of  A.  and  B. :  B.  entered  in 

(s)  Ro9  V.  Paine^  2  Campb.  520.  (x)  Per  Lord  Monoid,  C.  J.,  in  Right 

\t)  Doe  V,  Mens,  4  B.  &  C.  606.     See  v.  Dar6y,  1  T.  R.  162. 

Dof  V.  LewU,  5  A.  &  E.  289.  (y)  Treu  v.  Savage,  4  E.  &  B.  36. 
(«}  Dot  v.  Brindle^,  4  B.  &  Ad.  84. 
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pursuance  of  the  agreement,  and,  before  any  lease  ^as  executed, 
died ;  after  which  B.'s  executor  took  possession  of  the  house :  it 
was  held,  that  A.  might  maintain  ejectment  against  the  executor, 
without  a  notice  to  quit ;  because  the  death  of  B.  determined  his 
interest,  and,  consequently,  there  was  not  any  interest  vested  in 
the  executor  (z).  So  where  the  tenant  had  occupied  under  an 
agreement  for  a  lease  for  seven  years,  which  period  had  expired  (a). 
Neither  is  such  notice  necessary  in  a  case  where  the  possesmn  is 
adverse  (b),  or  where  the  relation  of  landlord  and  tenant  does  not 
subsist ;  e,  g.,  if  the  tenant  has  attorned  to  some  other  person,  or 
done  some  other  act  disclaiming  to  hold  as  tenant  to  the  land- 
lord (c) ;  and,  in  the  case  of  a  tenancy  from  year  to  year,  it  does 
not  appear  to  be  necessary  that  any  act  should  be  done  as  distin- 
guished from  a  verbal  disclaimer;  a  disavowal  by  the  tenant  of 
the  holding  under  the  particular  landlord  by  words  .only  is  suffix 
cient.  But,  in  order  to  make  a  verbal  or  written  disclaimer  suffi- 
cient, it  must  amount  to  a  direct  repudiation  of  the  relation  of 
landlord  and  tenant,  or  to  a  distinct  claim  to  hold  possession  of 
the  estate  upon  a  ground  wholly  inconsistent  with  the  existence  of 
that  relation  (d);  for  a  tenant  honestly  inquiring  into  the  title  of  a 
claimant  is  not  thereby  guilty  of  a  disclaimer  (e) ;  and  if  the  acts 
done  by  the  tenant  do  not  amount  to  a  disavowal  of  the  landlord's 
title,  e.  g.,  a  refusal  to  pay  rent  to  a  devisee  under  a  contested 
will,  accompanied  with  a  declaration  that  he  (the  tenant)  was 
ready  to  pay  the  rent  to  any  person  entitled  to  receive  it,  then  the 
tenant  is  entitled  to  notice  (/).  Secus,  however,  if  in  addition  to 
such  a  declaration  the  tenant  sets  up  an  adverse  title  as  the 
ground  of  his  refusal  to  pay  rent  to  the  plaintiff;  or  if  the  tenant, 
without  setting  up  an  adverse  title,  refuses  to  pay  rent  to  the 

Eerson  under  whom  he  claims,  although  he  accompanies  his  refusal 
y  such  a  declaration  (^).  It  is  sometimes  saia  that  a  tenancy 
from  year  to  year  is  forfeited  by  disclaimer;  but  it  would  be 
more  correct  to  say  that  a  disclaimer  furnishes  evidence  in  answer 
to  the  disclaiming  party's  assertion,  that  he  has  had  no  notice  to 
quit ;  as  it  would  be  idle  to  prove  such  a  notice  where  the  tenant 
has  asserted  that  there  is  no  longer  any  tenancy  (A).  But  where 
no  notice  to  quit  is  necessary,  as  in  the  case  of  a  term  of  years, 
a  tenant  does  not  forfeit  his  term  by  orally  refusing,  upon  demand 
made  by  his  landlord,  to  pay  the  rent,  and  claiming  the  fee  as 
his  own  (t). 

A  mortgagor  in  possession  stands  in  a  peculiar  character ;  and 

(z)  Doe  V.  SmUh,  6  East,  ffdO.  M.  &  G.  1S8. 

(a)  Doe  V.  Slratton,  4  Bingh.  44-6.  (/)  Doe  v.  Pasqualt,  Peake's  N.  P.  C. 

(b)  DoeY,  Williams,  Cowp.  622.  196. 

(c)  Throgmorton  v.  Whelpdale,  Bull.  N.  {g)  Doe  ▼.  Rollings,  4  C.  B.  188. 

P.  96.  {h)  Per  Patteean,  J^  in  Doe  ▼.  IFells,  10 

(d)  Per  Parke,  B.,  Doe  v.  Sianion,  1  M.  A.  &  E.  427. 
&  W.  703.  (i)  S.  C. 

(e)  Per  Tindal,  C.  J.,  Doe  v.  Cooper,  1 
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is  liable  to  be  treated  as  tenant  cmt  trespasser  at  the  option  of  the 
mortgagee  ( k),  and,  consequently,  is  not  entitled  to  a  notice  to  quit, 
or  even  to  a  demand  of  possession  (/).  Where  a  mortgagee  under 
a  special  power  in  the  mortgage  deed  to  distrain  "  as  for  rent" 
distrained  after  the  ejectment  for  arrears  of  interest  accrued  due 
before  ;  it  was  held,  that  he  might  maintain  the  ejectment  without 
giving  a  notice  to  quit  (m).  If  a  mortgagor  lets  another  person 
into  possession,  as  tenant  from  year  to  year  after  the  mortgage, 
such  tenant  is  not  entitled  to  a  notice  to  quit,  either  from  the 
mortgagee  (n),  or  his  assignee,  although  the  tenant  has  been  let 
into  possession  before  the  assignment  of  the  mortgage  (o) ;  unless 
from  the  conduct  of  the  mortgagee  or  his  assignee,  and  the  tenant 
in  possession,  a  tenancy  can  be  inferred  (p). 

Where  a  person  obtains  possession  of  a  house  without  the  privity 
of  a  landlord,  and  afterwards  a  negotiation  takes  place  for  a  lease, 
upon  the  terms  of  which  the  parties  eventually  differ,  a  notice  to 
quit  is  not  necessary  (q\  So  where  a  person  enters  under  an 
agreement  for  a  lease,  without  a  stipulation  that  in  case  a  lease  is 
not  executed  he  shall  hold  for  one  year  certain ;  if  a  lease  be  ten- 
dered to  the  occupier  and  he  refuses  to  execute  it,  the  lessor  may 
eject  him  without  any  notice  to  quit  (r).  But  where  the  plaintiff 
had  put  the  defendant  into  possession  under  an  agreement  for  the 
purchase  of  the  land ;  it  was  held,  that  he  could  not,  without  a 
demand  of  possession  and  a  refusal  by  the  defendant,  or  some 
wrongful  act  by  him  to  determine  his  lawful  possession,  treat  the 
defendant  as  a  wrong-doer  and  a  trespasser,  as  he  assumed  to  do 
by  the  ejectment  («).  A  minister  of  a  dissenting  congregation, 
after  his  election,  was  put  into  possession  of  a  chapel  and  dwell- 
ing-house, by  persons  m  whom  the  legal  fee  was  vested,  in  trust 
to  permit  and  suffer  the  chapel  to  be  used  for  the  purpose  of  reli- 
gious worship;  afterwards,  at  a  meeting  of  the  congregation,  it 
was  determined  that  the  minister  should  be  changed ;  but  another 
was  not  elected.  Possession  of  the  premises,  demanded  on  behalf 
of  the  trustees,  was  held  sufficient,  without  any  notice  to  quit ;  as 
the  minister  was  a  mere  tenant  at  will  to  the  trustees  (t) ;  and  it 
makes  no  difference  that  such  a  minister  is  paid  by  an  annual 
salary,  nor  is  he  entitled  to  a  reasonable  time  for  the  removal  of 
his  furniture  (it).     It  is  not  necessary  that  this  demand  should  be 

{k)  Doe  V.  McUseyt  8  B  &  C.  767.  land,  let  into  possession  before  the  com- 

(/)  Dm  v.  GileMt  5  Bingh.  421.  pletion  of  the  contract,  is  a  bare  tenant  at 

(m)  Doe  V.  Goodier,  10  Q.  B.  957.     See  will ;  per  Parke,  B.,  in  Doe  v.  Stamoti,  1 

We9t  ▼.  FHtcke,  8  Bxch.  216.  M.   &   W.  700 ;  and  such  tenancy  con- 

(»}  Keeeh  v.  Mali,  Doug.  22.  tioues,  however  long  the  vendee  remains 

(o)  Thunder  v.  Belcher,  3  East,  449.  in    possession,    till   some     circumstance 

ip)  Brown y.  Storey,  1  M.  &  6.  117.  arises;  e.  g,,  the  payment  of  rent,  from 

(q)  Doe  ▼.  Qmuftefy  2  Campb.  505.  which  a  tenancy  from  year  to  year  may 

(r)  Per  Cur.  Hegam  v.  Johnson.  2  Taunt  be  inferred.     Doe  ▼.  Rock,  4  M.  &  G.  30. 

148.  See  Riseley  v.  Rile,  1 1  M.  &  W.  25. 

(«)  Right  v.  Beard,  13  East,  210.     See  ( 0  Doe  v.  Jones,  10  B.  &  C.  718. 

Doe  V.  Sayer,  3  Campb.  8.     A  vendee  of  («)  Doe  V.  M'Kaeg,  10  B.  &  C.  721. 
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made  on  the  premises ;  and  even  where  made  on  a  Sunday,  it  was 
held  good  (x). 

By  the  16  &  16  Vict.  c.  76,  s.  113, — which  is  an  adaptation  of  the 
1  Geo.  IV.  c.  87,  s.  1, — Where  the  term  or  interest  of  any  tenant 
holding  mider  a  lease  or  agreement  in  writing  for  any  term  or 
number  of  years  certain^  or  from  year  to  year  shall  have  expired, 
or  been  determined  either  by  the  landlord  or  tenant  by  regular 
notice  to  quit,  and  such  tenant,  or  any  one  holding  or  claiming 
by  or  under  him,  shall  refuse  to  deliver  up  possession,  after  lawful 
demand  in  writing,  made  and  signed  by  tne  landlord  or  his  agent, 
and  served  personally  upon  or  left  at  the  dwelling-house  or  usual 
place  of  abode  of  such  tenant  or  person,  and  the  landlord  shall 
thereupon  proceed  by  ejectment  for  the  recovery  of  possession,  he 
may,  at  the  foot  of  the  writ  in  ejectment,  address  a  notice  to  such 
tenant  or  person,  requiring  him  to  find  bail  if  ordered  by  the 
court  or  a  judge,  for  the  purposes  thereafter  specified ;  and  upon 
appearance,  on  affidavit  or  service  of  the  writ  or  notice,  the  land- 
lord, producing  the  lease  or  agreement,  or  some  counterpart  or 
duplicate  thereof,  and  proving  the  execution  by  affidavit,  and  upon 
affidavit  that  the  premises  have  been  enjoyed  under  such  lease  or 
agreement,  and  that  the  interest  of  the  tenant  has  expired  or  been 
determined  by  regular  notice  to  quit,  and  that  possession  has  been 
lawfully  demanded  in  manner  aforesaid,  may  move  the  court,  or 
apply  by  summons  to  a  judge  at  chambers,  for  a  rule  or  summons 
for  such  tenant  or  person  to  show,  cause  within  a  time  to  be  fixed 
by  the  court,  on  a  consideration  of  the  situation  of  the  premises, 
why  such  tenant  or  person  should  not  enter  into  a  recognizance  by 
himself  and  two  sufficient  sureties,  in  a  reasonable  sum,  con- 
ditioned to  pay  the  costs  and  damages  recovered  by  the  claimants 
in  the  action ;  and  the  court,  on  cause  shown,  or  affidavit  of  ser- 
vice if  no  cause  be  shown,  may  make  the  rule  absolute  in  the 
whole  or  in  part,  and  order  such  tenant  or  person,  within  a  time 
fixed,  to  find  such  bail,  with  such  conditions,  and  in  such  maimer, 
as  shall  be  specified  in  the  rule  or  summons,  or  such  part  of  the 
same  so  made  absolute ;  and  if  the  party  shall  neglect  or  refuse  so 
to  do,  and  shall  lay  no  ground  to  induce  the  court  or  a  judge  to 
enlarge  the  time  for  obeying  the  same,  then  upon  affidavit  of  ser- 
vice of  the  rule  or  order,  and  that  it  has  not  been  complied  with,  the 
lessor  or  landlord  may  sign  judgment  for  recovery  of  possession 
and  costs. 

The  object  of  this  statute  is  to  save  the  landlord  the  necessity 
of  going  to  trial  when  the  tenant  holds  over  vexatiously,  and  when 
the  trouble  and  expense  of  an  ejectment  may  be  very  dispropor- 
tionate to  the  value  of  the  premises.  A  tenancy  by  virtue  of  an 
agreement  for  three  months  certain,  is  a  tenancy  "for  a  term" 

(x)  Doe  V.  Benallack,  B.  R.  E.  10  Geo.  IV. 
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within  the  meaning  of  the  statute  (y) ;  but  a  tenancy  for  years, 
determinable  an  lives^  is  not  (z) ;  and  where  the  tenant  holds  from 
year  to  year  without  a  lease  or  agreement  in  writing,  that  is  not  a 
case  within  the  meaning  of  the  statute  (a) :  and  when  the  tenant 
holds  under  an  agreement  in  writing  from  quarter  to  quarter,  the 
tenant  to  quit  possession  at  the  end  of  any  three  months  on  re- 
ceiving notice  in  .writing,  or,  in  the  event  of  his  losing  his  licence 
to  sell  ale,  &c.,  at  any  time  during  the  term,  then  forthwith  to  quit, 
on  request  by  the  landlord  without  any  notice ;  the  tenancy  was 
held  to  be  neither  for  a  term  certain,  nor  from  year  to  year,  within 
the  meaning  of  this  act  (6).  The  statute  does  not  apply  to  cases 
where  the  title  is  disputed  by  the  tenant,  who  himself  claims  the 
land(c);  nor  to  the  case  of  a  tenant  who  holds  over  after  notice 
to  quit  given  by  himself,  where  his  tenancy  has  not  expired  by 
efflux  of  time  {d) ;  nor  to  the  case  of  a  tenant  who  has  surrendered 
his  term,  but  refuses  to  quit  the  premises  («). 


VI .  Of  the  Proceeding  in  JEjectment. 

The  mode  of  proceeding  in  the  action  of  ejectment  is  now  go- 
verned by  the  C.  L.  P.  Act,  1862,  s.  168  et  seq.—The  mode  of 
commencing  the  action  by  the  issuing  of  a  writ  has  been  described, 
antej  p.  693. 

Of  the  Service  of  the  Writ, — By  the  170th  sect,  it  is  provided,  that 
the  writ  shall  be  served  ^*in  the  same  manner  cls  an  ejectment"  (L  e. 
the  declaration  in  ejectment)  "  has  heretofore  been  served,  or  in  such 
manner  as  the  court  or  a  judge  shall  order;  and  in  case  of  vacant 
possession,  by  posting  a  copy  thereof  upon  the  door  of  the  dwell- 
mg-house  or  other  conspicuous  part  of  the  property."  It  was  for- 
merly necessary,  on  service,  of  the  declaration,  to  explain  to  the 
tenants  in  possession  the  nature  of  the  proceeding,  and  to  read 
over  and  explain  the  meaning  of  the  notice  appended  to  the  decla- 
ration. Doe  V.  Roe,  6  i)owl.  51.  But  as  this  was  on  the  ground 
that  they  were  "unintelligible  to  common  people," — for  if  the 
tenant  admitted  he  understood  it,  no  explanation  was  necessary 
(Doe  V.  Roe,  1  Dowl.  518);  and  so  where  the  person  upon  whom 
the  declaration  was  served  was  an  attorney  (Doe  v.  Roe,  3  M.  & 
G.  397), — such  explanation  would  not  now  seem  necessary,  and,  at 
all  events,  it  is  waived  by  the  defendant  attorning  to  the  plaintiff 
after  serving  of  the  writ.     Edwards  v.  Griffith,  15  C.  B.  397. 

The  tenant  or  tenants  in  possession  may  be  served  personally  at 

(y)  Doe  T.  Aoe,  5  B.  &  Aid.  766.  .  (c)  Doe  v.  Roe,  1  Dowl.  4. 

(«)  Dor  V.  /Joe,  7  B.  &  C.  2.  (d)  Doe  v.  Roe,  1  D.  &  Ry.  540. 

(o)  Dor  ▼.  Iloe,  5  B.  &  Aid.  770.  (<•)  Doe  v.  Roe,  1  Dowl.  142. 

(h)  Doe  ▼.  Roe,  10  M.  &  W.  670. 
VOL.  II.  P 
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any  place.  But  in  cases  where  the  tenant  in  possession  cannot  be 
served,  service  on  the  wife  of  such  tenant  must  be  either  on  the 
land  in  question,  or  at  the  dwelling-house  of  the  husband.  In  this 
case,  from  the  fact  of  the  wife  being  served  on  the  premises,  or  at 
the  dwelling-house  of  the  husband  though  not  on  the  premises,  the 
court  presumes  that  the  parties  are  living  together  as  man  and  wife, 
and  that  the  husband  has  notice  of  the  proceeding :  and  on  this 
presumption,  such  service  is  deemed  good  (/).  Where  premises 
demised  to  one  person,  have  been  underlet  to  others,  it  is  necessary 
to  serve  separately  all  the  under-tenants  {g).  Service  on  one  of 
several  joint-tenants  has  been  held  sufficient  (h).  So  service  on  the 
messenger  in  possession  of  the  premises,  and  on  the  official  as- 
signee, the  tenant  being  bankrupt  (i).  Where  the  tenant  in  pos- 
session had  rendered  the  premises  inaccessible,  and  had  evaded 
personal  service,  the  court  held  it  sufficient  to  leave  the  declaration 
and  notice  at  the  counting-house  of  the  tenant  in  possession  (A). 
Where  a  tenant  in  possession  had  absconded,  leaving  the  key  of  his 
house  in  the  hands  of  a  broker,  with  instructions  to  let  the  house  ; 
it  was  held,  that  service  on  the  broker,  and  fixing  a  copy  on  the 
door  of  the  house  was  sufficient  (/) ;  but  wherever  the  service  is 
upon  the  agent  of  the  person  in  possession,  the  agency  ought  to  be 
distinctly  sworn  to  in  moving  for  judgment  (m).  Where  lodgers  in 
a  house  cannot  be  served,  service  on  the  keeper  of  the  house  at  the 
house  is  sufficient  (n).  Personal  service  on  a  lunatic  in  an  asylum, 
no  committee  having  been  appointed,  and  a  copy  of  the  declaration 
having  been  also  served  upon  the  lunatic's  servant  upon  the  pre- 
mises, has  been  held  sufficient  (o).  In  ejectment  for  part  of  the 
bed  of  a  canal,  service  of  the  declaration  on  the  clerk  of  the  canal 
company  (which  was  a  corporation)^  at  their  office,  was  held 
sufficient  (^). 

Service  on  the  servant,  child,  or  niece,  of  the  tenant  in  posses- 
sion, on  the  premises^  is  good  service,  provided  the  service  be  after- 
wards acknowledged  by  the  tenant  himself  (y) ;  an  acknowledg- 
ment by  his  wife  is  not  sufficient  (r).  If  the  tenant  or  his  wife 
refuse  to  receive  the  writ,  a  copy  of  it  should  be  left  for  them,  or 
affixed  to  the  premises :  so,  if  mere  be  not  any  person  in  posses- 
sion of  the  thing  demised,  a  copy  of  the  writ  should  be  affixed  to 
some  conspicuous  part.  Where  there  is  any  thing  unusual  in  the 
manner  of  serving  the  writ,  it  should  appear  (by  affidavit)  to  the 
court  or  judge  on  moving  for  the  rule  or  order  for  judgment ;  and 
if  the  court  or  judge  be  satisfied  that  the  tenant  has  had  notice  of 

(/;  Do€  V.  Bayliis,  6  T.  R.  765.  (n)  Doe  v.  Roe,  ID  N.  S.  261. 

\g)  Doe  V.  Cock,  4  B.  &  C.  259.  (o)  Doe  v.  Roe,  3  M.  &  G.  87. 

(A)  Doe  V.  Roe,  6  Dowl.  291.  (;>)  Doe  v.  Roe,  10  M.  &  W.  21. 

(t)   Doe  V.  Roe,  6  Dowl.  456.  {q)  Roe  v.  Doe,  14  East,  441 ;  Dm  v. 

(*)  Doe  V.  Roe,  1  M.  &  G.  238.  Ao^  2  M.  fir  W.  374. 

(0    Doe  V.  Roe,  6  B.  N.  C.  207.  (r)  1  B.  fit  P.  384. 

(m)  Doe  V.  iZ^,  4  M.  &  G.  28. 
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the  declaration,  the  rule  or  order  may  be  absolute  in  the  first  in- 
stance (5);  if  doubtful,  a  rule  or  order  will  be  granted  reouiring 
the  tenant  to  show  cause  why  the  service  should  not,  under  the 
special  circumstances,  be  deemed  sufficient,  and  they  will  prescribe 
the  mode  of  serving  the  rule  or  order  (t). 

By  112  R.  G.  Hil.  T.  1853  — No  judgment  in  ejectment  for  want 
of  appearance  or  defence  shall  be  signed  without  first  filing  an 
affidavit  of  the  service  of  the  writ,  or,  where  personal  service  has 
not  been  effected,  without  first  obtaining  a  judge's  order  or  rule  of 
court  authorizing  the  signing  of  such  judgment,  the  rule  or  order 
or  duplicate  thereof  to  be  filed,  together  with  a  copy  of  the  writ, 
^o  time  is  fixed  within  which  this  application  must  be  made  ;  but 
it  may  be  made  at  all  events  in  the  term  following  the  expiration 
of  the  time  limited  for  appearance,  and  (semble)  within  a  reasonable 
time,  without  reference  to  any  term  (w). 

Where  the  tenant  in  possession  is  merely  an  under-tenant  to 
some  other  person,  as  soon  as  the  writ  in  ejectment  is  delivered  to 
him,  he  is  obliged  by  the  C.  L.  P.  Act,  1852,  s.  209  (a?),  to  give 
notice  of  such  delivery  to  his  landlord,  under  pain  of  forfeiting 
three  years*  improved  or  rack  rent  of  the  premises  holden,  i.  e,  not 
the  rent  actually  reserved,  but  such  a  rent  as  the  landlord  and 
tenant  might  fairly  agree  upon  at  the  time  of  serving  the  writ,  if 
the  premises  were  then  let(y).  This  penalty  does  not  attach  to 
the  tenant  of  a  mortgagor,  who  omits  to  give  him  notice  of  an 
ejectment  brought  by  me  mortgagee ;  for  the  statute  only  extends 
to  cases  where  ejectments  are  brought  inconsistent  with  the  land- 
lord's title.     Buckley  v.  Buckley,  1  T.  R  647. 

By  sect.  172 — Any  person  not  named  in  the  writ  shall,  by  leave 
of  the  court  or  a  judge,  be  allowed  to  appear  and  defend,  on  an 
affidavit  that  he  is  in  tne  possession  of  the  land  either  by  himself  or 
his  tenant  (z).  Actual  possession  under  a  claim  of  right  is,  it 
seems,  sufficient,  but  not  mere  legal  possession,  e,  g.  a  plaintiff  in 
ejectment  who  has  obtained  judgment  but  has  not  been  put  into 
possession.  Croft  v.  Lumley,  4  E.  &  B.  608.  Where,  however, 
the  landlord  complies  with  the  reouisites  of  the  172nd  section,  he 
is  entitled  to  be  let  in  to  defend.  Butler  v.  Meredith,  1 1  Exch.  85. 
Under  the  11  Geo.  II.  c.  19,  s.  12,  the  following  persons  were  ad- 
mitted to  defend :—  Devisee  in  trust ;  Lovelock  v.  JDancaster,  4  T.  R. 
122: — Mortgagee  under  the  defendant; — Doe  v.  Cooper,  8  T.  R. 
645.   The  following  were  not  deemed  landlords  within  the  meaning 

(«)  Doe  V,  Roe,  7  Dowl.  121.  11  Geo.  II.  c.  19,  8.  12. 

(/)  See  Sprightley  v.  Dunch,  2  Burr.  {y)  Crocker  v.  Fothergill,  2  B.  &  Aid. 

1116;  Fenn  v.  Denn,  2  Burr.  1181  ;  Lessee  652. 

of  Methold  y,  Nonght,  \  B\.  R,  290 ;  GuU  («)  A   landlord    might,  oreviously  to 

liver  V.    Wagstaff^  1  Bl.  R.  317;  Doe  v.  this   enactment,  he  made  defendant    in 

Roe,  3  Dowl.  22.  ejectment  under  11  Geo.  II.  c.  19,  8.  13; 

(«)  Doe  V.  Roey  9  M.  &  W.  426.  or  with  the  tenant,  of  common  right  Fen- 

(x;  This  section  is  an  adaptation  of  the  wick  v.  Gravenor,  7  Mod.  70. 

d2 
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of  the  act : — A  devisee,  where  ejectment  was  brought  by  the  heir  ; 
Roe  d.  Leake  v.  Doe,  M.  29  Geo.  11.  C.  B.,  Bull.  N.  P.  96.— A 
mortgagee,  who  had  never  received  rent,  £6. — The  question  to  be 
considered  in  all  cases  is,  whether  the  party  applying  to  defend  as 
landlord  be  himself  interested  in  the  event  of  the  suit,  or  whether 
he  be  merely  set  in  motion  for  the  purposes  of  some  other  person  : 
if  the  latter  be  the  case,  the  court  will  not  permit  a  mortgagee  to 
defend  as  landlord  (a). — Cestui  que  trusty  not  having  been  in  pos- 
session ;  Lovelock  v.  Lancaster,  3  T.  R.  783.  In  cases  of  vacant 
possession,  no  person  claiming  title  was  formerly  let  in  to  defend  (6), 
and,  it  seems,  could  not  be  now,  not  being  able  to  make  the  neces- 
sary affidavit.  In  Martin  v.  DaviSy  2  Str.  914,  the  court  refused 
to  let  a  parson  defend  for  right  to  enter  and  perform  divine  service 
only.  If  a  party  should  be  admitted  to  defend  as  landlord,  whose 
title  is  inconsistent  with  the  possession  of  the  tenant,  the  plaintiff 
may  apply  to  the  court  or  a  judge,  and  have  the  rule  discharged 
with  costs  (c) ;  but,  if  that  course  be  not  adopted,  and  the  party  con- 
tinue upon  the  record  as  defendant,  he  will  not  be  allowed  to  set 
up  sucn  inconsistent  title  as  a  defence  at  the  trial ,  as  where  the 
tenant  in  possession  came  in  under  the  plaintiff,  and  had  paid  rent 
to  him  under  an  agreement  that  had  expired  (c?),  for  if  a  person 
defends  as  landlord,  in  the  right  of  the  tenant,  and  that  fails,  his 
right  must  fail  too  (c). 

By  sect.  173— Any  person  allowed  to  defend  for  property,  of 
which  he  is  in  possession  by  his  tenant  only,  shall  state  in  his 
appearance  that  he  defends  as  landlord,  ^*  and  such  person  shall  be 
at  liberty  to  set  up  any  defence  which  a  landlord  appearing  in  an 
action  of  ejectment  has  heretofore  been  allowed  to  set  up,  and  no 
other.*'  He  cannot,  for  instance,  set  up  the  want  of  a  notice  to 
quit  from  the  plaintiff  to  the  tenant  in  possession,  where  the  tenant 
has  suffered  judgment  by  default  (/).  Secus  {semble),  where  the 
tendnt  defends  with  him(^).  Generally,  however,  the  landlord 
may  set  up  any  defence  that  the  tenant  might  himself  have  set 
up  (A). 


VII.  Of  the  Proceedings  under  16  ^  16  Vict.  c.  76,  s.  210,  in  order 
to  obviate  the  Difficulties  attending  Re-entries  at  Common 
Law y  for  Non-payment  of  Rent  Arrear, 

By  16  k  16  Vict.  c.  76,  s.  210  (i)--In  all  cases  between  land- 
lord and  tenant,  whenever  half  a  year's  rent  shall  be  in  arrear,  and 

(a)  Doe  y.  Roe,  6  Bingh.  618.  4  A.  &  E.  785. 
(6)  Exp.  Beauchamp,  Barnes,  4to.  edit.  (/)  Doe  v.  Creed,  6  Bingh.  827. 

177.  (g)  Doe  V.  Horn,  3  M.  &  W.  888# 

(c)  Doe  V.  Rhyt,  2  Y.  &  J.  88.  (A)  Doe  v.  Litherland,  supra, 

(d)  Does,  Smythe,  4  M.  &  S.  347.  (i)  This  and   the    112th    section    are 

(e)  Per  LitiUdale,  J.,  Doe  v.  LitherUmd,  adaptations  of  4  Geo.  II.  c.  28,  ss.  2,  4. 
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the  landlord  has  a  right  of  entry  for  non-payment  thereof  (A),  he 
may,  without  a  formal  demand  or  re-entry,  serve  a  writ  in  eject- 
ment (Z) ;  or,  in  case  the  same  cannot  be  legally  served,  or  no  tenant 
be  in  actual  possession,  affix  a  copy  thereof  upon  the  door  of  any 
demised  messuage ;  or,  in  case  such  ejectment  shall  not  be  for  the 
recovery  of  any  messuage,  then  upon  some  notorious  place  of  the 
lands,  &c.,  comprised  m  such  writ;  and  such  affixing  shall  be 
deemed  legal  service  ;  and  in  case  of  judgment  against  the  defend- 
ant for  non-appearance,  if  it  shall  appear  by  affidavit,  or  be  proved  on 
the  trial,  in  case  the  defendant  appears,  that  half  a  year's  rent  was  due 
before  the  writ  was  served ,  and  tnat  no  sufficient  distress  was  to  be  found 
on  the  premises  countervailing  the  arrears  then  due,  and  that  the 
lessor  had  power  to  re-enter ;  then,  and  in  every  such  case,  the  lessor 
shall  recover  judgment  and  execution,  in  the  same  manner  as  if  the 
rent  in  arrear  had  been  legally  demanded  and  re-entry  made,  &c. 
By  sect.  112— If  the  tenant,  at  any  time  before  the  trial,  shall 
pay  or  tender  to  the  landlord  or  his  attorney,  or  pay  into  court,  the 
rent  arrear  and  costs,  all  further  proceedings  on  the  ejectment  shall 
be  discontinued  (m). 

The  statute  only  applies  to  cases  where  the  right  of  re-entry  is 
absolute,  and  the  lease  upon  such  re-entry  forfeited,  and  not  to  a 
right  to  re-enter  and  hold  "  till  the  rent  be  satisfied,"  although  in 
such  a  case  the  landlord  might  maintain  ejectment  at  common  law, 
complying  vrith  the  requisite  formalities  of  demand  (»).  So,  if  the 
time  (if  any)  allowed  to  the  tenant  for  payment  of  the  rent,  after  it 
becomes  due  and  before  the  right  of  re-entry  accrues,  has  not 
expired  when  the  writ  is  served,  the  ejectment  is  too  early  (o). 
The  right  of  re-entry  must  be  taken  to  have  accrued  on  the  day 
when  the  forfeiture  would  have  accrued  at  common  law,  if  the  rent 
had  been  then  duly  demanded  (j>).  The  words,  "no  sufficient 
distress  to  be  found  on  the  premises,"  mean  no  sufficient 
distress  which  can  be  got  at;  hence,  where  the  outer  door  was 
locked,  so  that  the  landlord  could  not  get  at  the  premises,  it  was 
held,  that  there  was  not  any  sufficient  distress ;  for  there  was  not 
any  available  distress.  Doe  v.  Dyson,  M.  &  M.  77.  Goods  are  not 
"  to  be  found "  on  premises  within  the  statute,  unless  a  broker 

(k)  By  the  common  law  the  demand  of  proceeding  at  law,  in  cases  of  forfeiture 

rent  must  have  been  made— upon  the  exact  for  nonpayment  of  rent,  by  compelling 

day  when  the  forfeiture  accrued, — for  the  him    to    take    the  money  due   to   him. 

precise  rent, — at  the  proper  place  of  pay-  Archer  v.  Snapp^  Andr.  341 ;  2  Salk.  597  \ 

ment,~and  at  a  convenient  hour  before  2  Vem.  103  ;  1  Wils.  75  ;  2  Str.  900. 

sunset.     See   1    Wms.    Saund.    286,  b,  (n)  Doe  v.  Bowdilch,  8  Q.  B.  973.    But 

n.  (16).  where  the  relationship  of  landlord  and 

(/)  He  cannot  enier  without  a  demand.  tenant  does  not  exist,  no  demand  is,   it 

Hill  T.  Kemptkall,  7  C.  B.  975.  seems,  necessary.     Doe  ▼.  Hortley,  1  A. 

(m)  Before  the  4  Geo.  II.  c.  28,  couru  &  £.  766. 

of  law  and   equity  exercised  a  discre-  (o)  Doe  ▼.  Roe,  7  C.  B.  134. 

tionary  power  of  staying  the  lessor  from  (  p)  Doe  ▼.  Shawcroet,  8  B.  &  C.  752. 
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using  reasonable  diligence  would  be  able  to  find  them  (q),  "  Coun- 
tervailing the  arrears  then  due," — i,e,  all  the  arrears,  and  not 
merely  half  a  year's  rent  where  more  is  due  (r).  A  landlord  does 
not  waive  his  right  of  re-entry  by  taking  an  insufficient  distress, 
nor  by  continuing  in  possession  under  such  distress  after  the  expi- 
ration of  the  time  for  the  payment  of  the  rent  {s) ;  unless  by  taking 
such  distress  the  amount  due  is  reduced  to  less  than  half  a  year's 
rent.  It  is  suflicient  for  the  plaintiff  to  show  that  on  some  day 
between  the  time  when  the  right  of  re-entry  accrued  and  the  ser- 
vice of  the  writ  there  was  no  sufficient  distress  on  the  premises, 
and  it  then  lies  on  the  defendant  to  show  the  contrary  (0. 

Landlord,  having  a  right  of  re-entry  for  non-payment  of  rent, 
brought  an  ejectment,  and  proved  a  demand  of  halt  a  year's  rent, 
after  the  day  on  which  it  was  due,  and  a  refusal  on  the  part  of  the 
defendant  to  pay  it  before  the  re-entry.  It  appeared  that  there 
was  a  sufficient  distress  on  the  premises  during  the  whole  time. 
It  was  held,  that  the  plaintiff  could  not  recover,  either  at  common 
law,  or  under  the  statute ;  not  by  the  former,  because  the  rent  was 
not  demanded  on  the  day  when  it  became  due ;  nor  by  the  latter, 
because  there  was  a  sufficient  distress  on  the  premises  (w).  Upon 
a  lease  reserving  rent  payable  quarterly,  with  a  proviso,  that  if  the 
rent  were  in  arrear  twenty-one  days  after  the  day  of  payment, 
being  lawfully  demanded,  the  lessor  might  re-enter:  it  was  held, 
that,  five  quarters  being  in  arrear,  and  no  sufficient  distress  on  the 
premises,  the  lessor  might  re-enter  without  a  demand  (x) ;  for  the 
words  so  used  refer  to  a  lawful  demand  at  common  law,  which  the 
statute  expressly  dispensed'  with  (see  Doe  v.  ShawcrosSy  3  B.  &  C. 
752).  It  would,  it  seems,  be  otherwise,  if  the  lease  contained  an 
express  covenant  that  the  landlord  would  not  re-enter  without 
demand,  (per  Abbott,  C.  J.,  Doe  v.  Wilson,  6  B.  &  Aid.  385 ;)  i.  e., 
not  a  demand  made  with  all  the  strictness  of  the  common  law,  but 
an  effectual  demand,  {per  Ellenborough,  C.  J.,  Doe  v.  Alexander;) 
and  it  is  clear,  that  at  common  law  a  demand  may  be  dispensed 
with  by  the  stipulation  of  the  parties.  Doe  v.  Masters,  2  B.  &  C. 
490. 

The  application  to  the  court  on  the  part  of  the  tenant,  to  stay 
proceedings,  must,  by  the  very  terms  of  the  act,  be  made  before 
trial  (y).  In  ejectment  by  a  landlord,  the  tenant  moved  to  stay 
proceedings,  upon  payment  of  the  rent  and  costs.  On  a  rule  to 
show  cause,  it  was  insisted,  for  the  plaintiff,  that  the  case  was  not 
within  the  preceding  statute ;  because  it  was  not  an  ejectment 
founded  singly  on  t£e  statute,  biit  it  was  brought  likewise  on  a 

iq)  Doe  V.  Frank*,  2  C.  &  K.  678.  (u)  Doe  v.  Wandlau,  7  T.  R.  1 17. 

(r)  Crou  V.  Jordan,  8  Exch.  149.  \x)  Doe  v.  Alexander,  2  M.  Sc  S.  525. 

{t)  Doe  V.  Johnson,  1  Sta.  41 1.  (y)  Doe  v.  Maslert,  2  B.  &  C.  490. 
(/)  Doe  V.  Fuchan,  15  East,  286. 
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clause  of  re-entry  in  the  lease  for  not  repairing,  and  the  lease  was 

f)roduced  in  court.     However,  the  rule  was  made  absolute,  with 
iberty  for  the  plaintiff  to  proceed  upon  any  other  title  {z). 

Where  the  Possession  is  vacant — In  cases  between  landlord  and 
tenant,  where  one  half  year's  rent  is  in  arrear,  and  the  landlord  has 
a  right  of  entry,  the  mode  of  proceeding,  where  the  premises  are 
untenanted^  is  marked  out  by  the  preceding  statute.  But  it  must 
not  be  supposed  that  possession  is  vacant,  merely  because  no  one 
is  in  actual  possession  of  the  premises.  A.  made  a  lease  of  an  ale- 
house in  London,  for  years  (a).  The  lessee,  before  the  expiration 
of  the  term,  left  it,  and  took  another  house  in  Wapping  ;  but  there 
was  some  liquor  and  old  vessels  left  in  the  first^mentioned  house, 
and  the  doors  were  locked.  Upon  this  the  landlord  brought  eject- 
ment, as  on  a  vacant  possession,  and  had  judgment ;  to  set  aside 
which,  a  motion  was  made.  Lord  Hardwichey  C.  J. — "  Though  a 
tenant  does  not  live  on  the  premises,  yet  it  cannot,  from  that  cir- 
cumstance alone,  be  called  a  vacant  possession ;  as  if  a  person  uses 
one  house  and  lives  in  another,  that  will  be  a  good  possession  of 
both.  Here  the  tenant  had  actual  possession  of  the  premises,  by 
keeping  his  liquor  there,  and,  as  appears,  was  such  a  person  as  the 
landlord  might  have  served  personally  with  an  ejectment." — Probyn, 
J.,  mentioned  a  case  where  hay  was  left  in  a  bam  by  a  tenant,  and 
that  was  held  sufficient  to  keep  the  possession.  Where  the  pre- 
mises consist  of  unfinished  houses,  it  was  held,  that  the  course 
was  to  proceed  as  on  a  vacant  possession  (ft).  These  proceedings 
formerly  differed  from  those  of  an  ordinary  ejectment,  but  under 
the  C.  L.  P.  Act,  1852,  there  is  no  difference,  except  in  the  service 
of  the  writ,  which,  in  cases  of  vacant  possession,  may,  without  any 
leave  of  the  court,  or  a  judge,  be  "  by  posting  a  copy  thereof  upon 
the  door  of  the  dwelling-house,  or  other  conspicuous  part  of  the 
property,"  sect.  170;  and  except,  perhaps,  that,  in  sucn  cases,  no 
one  not  mentioned  in  the  writ  can  be  let  in  to  defend ;  ante^  p.  726. 

The  11  Geo.  II.  c.  19,  s.  16,  authorizes  two  or  more  Js.  P.  -  in 
cases  where  tenants  holding  premises  at  rack  rent  or  three  quarters 
of  the  yearly  value,  who  are  in  arrear  "  one  year"  (altered  to  Ivalf  a 
year  by  57  Geo.  III.  c.  52(c),)  desert  them  and  leave  them  unoc- 
cupied so  as  no  sufficient  distress  can  be  had — on  the  request  of  the 
lessor,  to  view  and  affix  on  the  most  notorious  part  of  the  premises 
a  notice  in  writing  what  day  (at  the  distance  of  fourteen  days  at 
least)  they  will  return  to  take  a  second  view ;  and  if,  upon  such 
second  view,  the  tenant  or  some  person  in  his  behalf  does  not  ap- 
pear and  pay  the  rent,  or  there  shall  not  be  sufficient  distress  upon 
the  premises,  then  the  justices  may  put  the  landlord  into  possession. 

(*)  Pure  ▼.  Sturdy,  Bull.  N.  P.  97.  (6)  Doe  v.  Rm,  2  C.  M.  &  R.  42. 

(a)  Savage  ▼.  Dent,  M.  10  Geo.  II.  B.  (c)  And  extended  to  cases  where  the 

R.  MS.  i  2  Str.  10(>i ;'  Bull.  N.  P.  97.  landlord  has  no  right  of  re-entry. 
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By  the  17th  sect,  (of  the  2  Geo.  II.  c.  19)  a  summary  appeal  ia 
given  to  the  judges  at  the  next  assize,  who  may  order  restitution  to 
be  made ;  but  if  they  dismiss  the  appeal,  they  cannot  award  costs 
against  the  tenant  exceeding  5L 

It  is  not  necessary  that  any  complaint  should  be  made  on  oath, 
in  order  to  justify  the  interference  of  the  magistrates.  The  request 
of  the  landlord  or  his  bailiff  is  sufficient  (d).  Although  the  tenant 
has  a  summary  remedy  by  appeal  to  the  justices  of  assize,  yet  the 
record  of  the  proceedings  in  pursuance  of  the  statute  unappealed 
from,  is  conclusive  as  to  the  magistrates,  and  will  afford  a  complete 
defence  to  them  in  an  action  of  trespass  (e).  Where  the  magistrates 
had  adjudicated  erroneously  on  the  fact  of  desertion,  and  the  judges 
of  assize  on  appeal  had  made  an  order  for  the  restitution  of  the 
farm  to  the  tenant  with  costs ;  and  the  tenant  afterwards  brought 
trespass  for  the  eviction,  against  the  magistrates,  the  constables, 
and  the  landlord ;  it  was  held,  that  the  record  of  the  proceedings 
before  the  magistrates  was  an  answer  to  the  action  on  oehalf  of  all 
the  defendants  (/). 

Under  the  above  section  the  judges  act  as  individuals  and  not 
as  commissioners  of  assize;  any  order  of  restitution  they  make, 
therefore,  should  be  signed  by  themselves  aAd  not  by  the  clerk  of 
assize  (^);  and  directed  to  the  sheriff  (A).  On  appeal,  under  the 
above  section,  against  an  order  made  by  two  magistrates,  giving 
possession  to  a  landlord  under  sect.  16,  the  order  made  by  the 
judges  for  restitution  was  not  directed  to  any  person.  It  was  held, 
that  a  mandamus  could  not  issue  commanding  the  two  magistrates 
to  make  restitution  (i). 


VIII.    Of  the  Statutes  of  Limitations,  21  Jac.  L  c.  \6;   3  <%•  4 
WilL  IV.  c.  27  {k). 

the 
has 


21  Jac,  I.  c,  16. — By  the  statute  of  James,  no  person  could 
make  an  entry  into  any  lands,  tenements,  or  hereditaments,  but 
within  twenty  years  next  after  his  right  or  title  first  descended  or 
accrued.  The  plaintiff,  therefore,  in  ejectment,  must  have  proved 
either  actual  possession  or  a  right  of  entry  within  twenty  years,  or 

(rf)  Bcuten  v.  C<frew,  8  B.  &  C.  649.  (i)  A  v.  Traill,  12  A.  ft  E.  701. 

(e)  Ibid,  (Ar)  See  Doe  v.  Morru,  2  B.  N.  C.  189, 

(/)  Asher<^t  V.  Bourne,  3  B.  &  Ad.  684.  on  the  construction  of  the  21  Jac.  I.  c.  14, 

(g)  R.Y.  Sewellf  8  Q.  B.  161.  limiting  the  right  of  the  crown  to  twenty 

•  (A)  Cole  on  Ejectment,  680.  years. 
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have  accounted  for  the  want  of  it ;  for^  by  force  of  that  statute,  an 
uninterrupted  possession  for  that  period,  if  adverse il)^  operated  as 
a  complete  bar,  except  in  cases  under  the  second  section,  viz. 
inbncy,  coverture,  non  compos  mentis,  imprisonment,  and  absence 
beyond  seas.  Notwithstanding  the  foregoing  statute,  however,  the 
right  of  bringing  an  ejectment  frequently  existed  long  after  the 
power  of  trying  a  real  action  had  determined ;  for  either  when  dis- 
abilities lasted  for  sixty  years  after  the  death  of  the  ancestor,  or 
when  estates  in  remainder  did  not  come  into  possession  until  after 
that  time,  real  actions  were  barred  by  the  32na  of  Hen.  VIII.  c.  2, 
but  the  right  of  entry  was  saved  by  the  21  Jac.  I.  c.  16,  the  pos- 
session not  being  (in  the  latter  case)  adverse.  These  questions  are 
now  set  at  rest  (m)  by  the, — 

3^4  Will  IV.  c,  27.— By  the  2nd  section  of  which,  no  person 
shall  make  an  entry  or  distress,  or  bring  an  action  to  recover  any 
land(R)  or  rent,  but  within  twenty  years  next  after  the  time  at 
which  the  right  to  make  such  entry  or  distress,  or  to  bring  such 
action,  shall  have  first  accrued  to  some  person  through  whom  he 
claims;  or  if  sucn  right  shall  not  have  accrued  to  any  person 
through  whom  he  claims,  then  within  twenty  years  next  after  the 
time  at  which  the  right  to  make  such  entry  or  distress,  or  to  bring 
such  action,  shall  have  first  accrued  to  the  person  making  or  bring- 
ing the  same.-^-The  above  section  does  not  apply  to  rent  reserved 
on  a  demise,  but  only  to  rents  existing  as  an  inheritance  distinct 
from  the  land,  such  as  ancient  rent  service,  fee  farm  rents,  and  the 
like  (o) ;  and,  as  to  these,  the  statute,  by  the  conjoint  operation  of 
sects.  2  and  3,  runs  from  the  last  receipt  of  the  rent,  and  not  from  the 
time  when  the  right  of  distress  for  non-payment  first  accrued  {p). 

By  sect.  3,  the  right  to  make  an  entry  or  distress,  or  bring  an 
action  to  recover  any  land  or  rent,  shall  be  deemed  to  have  first 
accrued — 

1.  When  the  person  claiming  such  land  or  rent,  or  some  person 
through  whom  he  claims,  shall,  in  respect  of  the  estate  or  interest 
claimed,  have  been  in  possession  or  in  receipt  of  the  profits  of  such 
land,  or  in  receipt  of  such  rent,  and  sfiall,  while  entitled  thereto,  have 
been  dispossessed,  or  have  discontinued  such  possession  or  receipt,  then 
such  right  shall  be  deemed  to  have  first  accrued  at  the  time  of  such 

(0  Fmrtlakn    v.    Shackleton,    6   Burr.  butted  by  showing  a  distinct  grant  of  the 

2604.  mines.     Hodgkinson  v.  Fletcher^  3  Dougl. 

(«)  See  Nepean  ▼.  Doe,  2  M.  &  W.  894.  81.     See  Taylor  v.  Parry,  1  M.  &  G.  604. 

But  the  7  Will.  IV.  &  1  Vict  c.  28,  has  Mere  non-user  for  forty  years,  where  no 

revived  the  doctrine  of  adverse  possession  other  party  has  been  in  possession,  as  in 

in  the  case  of  a  mortgagee.    See  Doe  v.  the  case  of  mines,  is  no  bar  under  the 

Eyre,  post,  p.  783.  statute.     Smith  v.  Lloyd,  9  Exch.  662. 

(ii)  Possession  of  the  surface  is  primd  (o)  Grant  v.  Ellis,  9  M.  &  W.  118. 

facie  possession  of  the  minerals ;  Keyse  v.  (p)  Owen  v.  De  Beauvoir,  16  M.  &  W. 

PoweU,  2  E.  &  B.  144  ;  but  this  is  re.  547  ;  (in  error)  5  Exch.  166. 
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dispossession  or  discontinuance  of  possession,  or  at  the  last  time  at 
which  any  such  profits  or  rent  were  so  received. 

2.  When  the  person  claiming  such  land  or  rent  shall  claim  the 
estate  or  interest  of  some  deceased  person  who  shall  have  continued  in 
such  possession  or  receipt^  in  respect  of  the  same  estate  or  interest,  until 
the  time  of  his  death,  and  shall  have  been  the  last  person  entitled  to 
such  estate  or  interest,  who  shall  have  been  in  such  possession  or  receipt, 
then  such  right  shalF  be  deemed  to  have  first  accrued  at  the  time  of 
such  death. 

3.  When  the  person  claiming  such  land  or  rent  shall  claim  in 
reject  of  an  estate  or  interest  in  possession,  granted^  appointed,  or 
otherwise  assured  by  any  instrument  {other  than  a  will)  to  him,  or 
some  person  through  whom  he  claims,  by  a  person  being  in  respect  of 
the  same  estate  or  interest  in  the  possession  or  receipt  of  the  profits  of 
the  land,  or  in  the  receipt  of  the  rent,  and  no  person  entitled  under  such 
instrument  shall  have  been  in  such  possession  or  receipt,  then  such 
right  shall  be  deemed  to  have  first  accrued  at  the  time  at  which  the 
person  claiming,  or  the  person  through  whom  he  claims,  became 
entitled  to  such  possession  or  receipt  by  virtue  of  such  instrument. 

4.  When  the  estate  or  interest  claimed  shall  have  been  an  estate 
or  interest  in  reversion  or  remainder,  or  other  future  estate  or  interest, 
and  no  person  shall  have  obtained  the  possession  or  receipt  of  the 
profits  of  such  land,  or  the  receipt  of  such  rent  in  respect  of  such 
estate  or  interest,  then  such  right  shall  be  deemed  to  have  first 
accrued  at  the  time  at  which  such  estate  or  interest  became  an 
estate  or  interest  in  possession ;  notwithstanding  (sect.  5)  the  person 
claiming,  &c.  shall,  previously  to  the  creation  of  the  estate  which 
shall  have  determined,  have  been  in  possession  or  receipt  of  the 
profits  of  such  land  or  in  receipt  of  such  rent. — The  above  clause 
of  the  third  section  only  applies  to  cases  where  another  person  than 
the  reversioner  is  entitled  to  the  particular  estate  (j). 

6.  When  the  person  claiming  such  land  or  rent,  or  the  person 
through  whom  he  claims,  shall  have  become  entitled  by  reason  of 
any  forfeiture  or  breach  of  condition,  then  such  right  shall  be  deemed 
to  have  first  accrued  when  such  forfeiture  was  incurred  or  such 
condition  was  broken,  (i.  e.  as  far  as  any  re-entry  during  the  lease 
is  concerned;  Doe  v.  Bingham,  3  Ir.  L.  R.  456).  But  by  sect.  4, 
if  the  land  or  rent  shall  not  have  been  recovered  by  virtue  of  such 
right,  the  right  to  make  an  entry,  &c.  shall  be  deemed  to  have  first 
accnied  in  respect  of  such  estate  or  interest,  at  the  time  when  the 
same  shall  have  become  an  estate  or  interest  in  possession,  as  if  no 
such  forfeiture  or  breach  of  condition  had  happened  (r). 

The  object  and  intent  of  the  third  section  is  "  to  explain  and 
give  a  construction  to  the  enactment  contained  in  the  second  clause, 

(q)  Doe  V.  Mouhdaley  16  M.  &  W.  689.  (r)  This  is    in  accordance    with    the 

See  sect.  20,  pott,  former  law.     Doe  v.  Danvert,  7  East,  299. 
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as  to  ^  the  time  at  which  the  right  to  make  a  distress  for  any  rent 
shall  be  deemed  to  have  first  accrued/  in  those  cases  only,  in  which 
doubt  or  difficulty  might  occur;  leaving  every  case  which  plainly 
(alls  within  the  general  words  of  the  second  section,  but  is  not  in- 
cluded among  the  instances  given  by  the  third,  to  be  governed  by 
the  operation  of  the  second"  (s).  Therefore,  a  distress  or  action  for 
an  annuity  accruing  by  will,  and  charged  on  land,  must  be  resorted 
to  within  twenty  years  from  the  death  of  the  testator  {t). 

The  right  of  possession  accrues  to  a  mortgagee  from  the  time  of 
the  execution  of  the  mortgage  deed,  when  there  is  no  agreement 
that  the  mortgagor  shall  remain  in  possession  until  default,  or  any 
thing  in  the  deed  operating  as  a  redemise  from  the  mortgagor  to  the 
mortgagee  for  a  de  erminate  period  (u) ;  and  this  rule  holds,  when- 
ever there  is  no  express  agreement  to  that  effect,  as  where  the 
mortgage  deed  contains  a  covenant  from  the  mortgagor  for  quiet 
enjoyment  by  the  mortgagee  after  default  {x);  and  although  (semble) 
there  is  a  covenant  by  the  mortgagee  not  to  enter  until  after  a 
month's  notice  (y).  And  the  rule,  it  seems,  would  hold,  although 
there  were  in  terms  an  agreement  of  redemise,  if  such  agreement 
were  inconsistent  with  the  obvious  intention  of  the  parties,  as  ap- 
pearing by  the  deed  itself (ar).  By  the  7  Will.  IV.  &  1  Vict. 
c.  28,  reciting  that  doubts  had  been  entertained  as  to  the  effect  of 
the  fore^oin^  act,  so  far  as  the  same  related  to  mortgages  (a),  it  is 
declared  BjideusLctedy  that  any  person  claiming  under  any  mortgage 
of  land,  within  the  definition  contained  in  the  first  section  of  the  act, 
may  make  an  entry  or  bring  an  action  at  law  or  suit  in  equity,  to 
recover  such  land,  at  any  time  within  twenty  years  next  after  the 
last  payment  of  any  part  of  the  principal  money  or  interest  secured 
by  such  mortgage,  although  more  than  twenty  years  may  have 
elapsed  since  the  time  at  which  the  right  to  make  such  entry  or 
bring  such  action  or  suit  shall  have  first  accrued.— This  statute 
preserves  to  a  mortgagee  the  same  right  of  entry  as  if  the  3  &  4 
Will.  IV.  c.  27,  had  not  passed,  and,  therefore,  a  mortgagee  may, 
within  twenty  years  after  the  payment  of  part  of  the  principal  or 
interest,  recover  against  a  tenant  let  into  possession  by  the  mort- 
gagor before  the  mortgage,  although  the  mortgagors  right  as 
against  such  person  be  barred  by  the  latter  statute  ;  the  question  in 
such  cases  being  whether  the  possession  of  the  tenant  was  adverse 
to  the  title  of  the  mortgagee,  as  before  that  statute  (6).  The  pur- 
chaser of  property  under  mortgage,  to  whom  the  mortgagor  and 
mortgagee  have  joined  in  conveying  the  property,  is  a  person 
^'claiming  under  a  mortgage"  within  the  above  statute (c). 

(«)  Per  Tindaly  C.  J.,  delivering  judgr.  (y)  Doe  v.  Day,  supra. 

meiit  in  Jones  v.  Salter,  3  B.  N.  C.  553.      .  (is)  fVaUcer  v.  Qilee,  6  C.  B.  662. 

(/)  Jones  V.  Salter,  supra.  (a)  See  Doe  v.  miliams,  5  A.  &  E.291. 

(«)  Doe  ▼.  Day,  2  Q.  B.  147.  (6)  Doe  v.  Eyre,  17  Q.  B.  366. 

(jr)  Doe  V.  Lightfaot,  8  M.  &  W.  663  ;  (c)  Doe  y.  Massey,  17  Q.  B.  3i3. 
Rogers  T.  Graxebrook,  8  Q.  B.  896,  ace. 
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With  regard  to  cetteux  que  trusty  whose  position  towards  their 
trustees  is,  at  law,  that  of  tenants  at  will  (d)y  the  Court  of  Q.  B., 
in  Doe  v.  PhiUipSj  10  Q.  B.  130,  seemed  to  think  that  the  case  of 
trustee  termors  would  come  under  the  terms  of  the  3rd  clause  of 
the  3rd  sect.,  and,  consequently,  that  their  right  of  entry  would 
accrue  immediately  on  the  execution  of  the  trust  deed.  But  in 
Garrard  y,  Tuckj  8  C.  B.  231,  it  was  held,  that  that  clause  applied 
only  to  cases,  where  the  person  holding  the  land  did  not  hold  it 
under  or  in  privity  with  the  person  in  whom  the  right  of  entry  was 
supposed  to  be ;  mat  it  could  not  be  said  in  such  a  case  that  "  no 
person  entitled  under  the  instrunient  had  been  in  possession,"  for 
that  the  cestui  que  trust  held  possession  virtually  under  the  trust 
deed ;  that  their  case,  being  thus  unaffected  by  the  3rd  sect,  and 
expressly  excluded  from  the  7th,  was  that  of  an  ordinary  tenancy 
at  will,  on  which  the  right  of  entry  under  the  2nd  sect,  would  only 
accrue  (as  in  other  tenancies)  on  the  determination  thereof,  viz, 
by  demand  of  possession  or  otherwise.  The  above  doctrine,  how- 
ever, only  applies  to  the  case  where  the  cestui  que  trust  is  the  actual 
occupant.  If  he  be  only  allowed  to  receive  the  rents,  or  otherwise 
deal  with  the  estate  in  the  hands  of  occupying  tenants,  he  stands 
in  the  relation  merely  of  an  agent  or  bailiff  of  the  trustees ;  and 
if,  under  such  circumstances,  the  actual  occupier  is  permitted  to 
occupy  for  more  than  twenty  years  without  paying  rent,  the  title  of 
the  trustee  is  barred,  as  in  the  ordinary  case  of  landlord  and 
tenant  (e). 

Where  the  lessor  permits  his  lessee,  during  the  continuance  of 
the  lease,  to  pay  no  rent  for  twenty  years,  (but  there  has  been  no 
adverse  claim,  and  no  payment  of  rent  to  any  gther  person,)  the 
lessor  is  not  therefore  barred  from  recovering  the  premises  in  eject- 
ment. The  case  falls  within  the  latter  branch  of  the  3rd  sect  (of 
the  3  &  4  Will.  IV.  c.  27),  which,  in  the  case  of  an  estate  in  rever- 
sion, provides,  that  the  right  shall  be  deemed  to  have  first  accrued 
when  it  became  an  estate  or  interest  in  possession.  The  lessor 
therefore  may  recover  at  any  time  within  twenty  years  after  the 
determination  of  the  lease  (/).  But  by  sect.  9,  when  any  person 
shall  be  in  possession,  &c.  "  by  virtue  of  a  lease  in  writing  (g),  by 
which  a  rent,  amounting  to  the  yearly  sum  of  twenty  shillings  or 
upwards,  shall  be  reserved,"  and  the  rent  so  reserved  shall  have  been 
received  by  some  person  wrongfully  claiming  to  be  entitled  to  the 
land  or  rent  (A),  on  the  determination  of  the  lease,  and  no  payment 
in  respect  of  the  rent  reserved  shall  afterwards  have  been  made  to 
the  person  rightfully  entitled,  the  right  of  the  person  entitled  to 
such  land  or  rent  (i),  subject  to  such  lease,  accrues  *^  at  the  time 


(d)  Freemlm  v.  Bames,  1  Ventr.  80.  terms  of  the  tenancy.    Doe  v.  Gower,  17 

{e)  Heeling  v.  Leak,  16  C.  B.  652.  Q.  B.  589. 
(/)  Doe  T.  Oxefiham,  7  M.  &  W.  181.  (A)  The 

(g)  u  f.,  an  instrument  passing  an  in-  charge.     D 
terest,  not  a  mere  memorandum  of  the  (•)  Ibid, 
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at  which  the  rent  reserved  by  such  lease  was  first  so  received  by 
the  person  wrongfully  claiming,  and  no  such  right  shall  be  deemed 
to  have  first  accrued  upon  the  determination  of  such  lease  to  the 
person  rightfully  entitled."     See  Doe  v.  Angell. 

When  any  person  shall  be  in  possession,  &c.  "  as  tenant  from 
year  to  year,  or  other  periody  without  any  lease  in  writing/  the 
right  of  the  person  entitled  subject  thereto,  or  of  the  person  through 
whom  he  claims,  accrues  "  at  the  determination  of  the  first  of  such 
years  or  other  periods,  or  at  the  last  time  when  any  rent  payable  in 
respect  of  such  tenancy  shall  have  been  received  (which  shall  last 
happen),"  sect  8. — This  section  applies  to  tenancies  from  year  to 
year  existing  at  the  passing  of  the  act(/).  The  plaintiff  proved  a 
conveyance  to  himself  fifty  years  before  the  action;  he  had  not  occu- 
pied, but  a  person  who  had,  proved  payment  of  rent  by  himself  to 
the  plaintiff  within  thirty-three  years  of  acticHi  brought,  at  which 
time  H.  came  into  possession.  No  lease  to  H.  was  shown,  but  it 
was  proved  that  within  twenty  years  before  the  action  H.  declared 
he  was  then  paying  rent  to  the  plaintiff,  and  that  afterwards,  and 
before  action  Drought,  the  defendant  had  said  that  he  was  tenant 
to  H.  H.  died  before  the  trial.  Held,  a  sufficient  proof  of  pay- 
ment of  rent  by  H.  under  the  above  section,  and  that  the  defendant 
was  bound  by  evidence  good  as  against  H.  Doe  v.  Beckett, 
4  Q.  B.  60L 

When  any  person  shall  be  in  possession,  &c.  as  tenant  at  will, 
the  right  of  the  person  entitled,  subject  thereto,  accrues  "  either  at 
the  determination  of  such  tenancy,  or  at  the  expiration  of  one  year 
next  after  the  commencement  of  such  tenancy,  at  which  time  such 
tenancy  shall  be  deemed  to  have  determined :  Provided  that  no 
mortgagor  or  cestui  que  trust  shall  be  deemed  to  be  a  tenant  at  will, 
within  the  meaning  of  this  clause,  to  his  mortgagee  or  trustee," 
sect.  7. — "  The  object  of  this  section  obviously  is  to  fix  a  defi- 
nite period,  after  the  commencement  of  a  tenancy  at  will,  beyond 
which  the  tenancy  shall  not  be  presumed  to  have  had  a  continu- 
ance "  (A).  But  if  the  tenancy  at  will  be  determined  (as  by  an 
entry  by  the  landlord  on  the  land  without  the  consent  of  the 
tenant  (2) ),  but  the  tenant  continues  in  occupation,  it  is  a  question 
for  the  jury  whether  a  new  tenancy  at  will  be  created  between  the 
parties  (m).  In  such  a  case  a  fresh  right  of  re-entry  accrues,  for  the 
7  th  sect,  provides  that  the  right  of  action  shall  accrue  at  the  end  of 
the  first  year  next  after  the  commencement  of  stu^h  tenancy,  i.  e.  of 
the  tenancy  under  which  the  tenant  is  actually  holding,  not  of  any 
preceding  tenancy  (n).     Where,  during  the  continuance   of  the 

{J)  Doe  V.  Sumner^  14  M.  &  W.  89.  infra.     So  where  the  tenant,  being  one  of 

(k)  Per  Cur,  Garrard  v.  Tuck,  8  C.  B.  25 1.  the  assessors  of  land  tax,  signed  an  assess- 

(I)  Turner  v.  Bennett,  9  M.  &  W.  643.  ment  in  which  he  was  named  as  occupier 

(m)  Slight  evidence  is  sufficient ;  e,  g.,  of  the  land,  and  the  plaintiff  as  proprietor, 

a  promise  on  one  occasion  to  pay  rent,  Turner  v.  Bennett, 

though  never  performed.    Doe  v.  Rock,  (n)  Doev,  Turner,  7  M.  &  W.  226. 
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tenancy  at  will,  the  landlord  turns  out  the  tenant,  but  the  tenant 
immediately  resumes  possession,  without,  however,  any  fresh 
tenancy  bemg  created  or  any  payment  of  rent,  the  landlord  is  en- 
titled to  twenty  years  from  such  resumption  of  possession  (o). 
The  proviso  in  sect  7  applies  to  express  trusts  only,  and  not  to 
persons  let  into  possession  under  agreements  for  purchase  or  a 
lease  (jd). 

In  1801,  D.  being  seised  in  fee  of  land,  permitted  his  daughter 
J.  and  her  husband  M.  to  occupy  it  as  tenants  at  will.  D.  died  in 
1837,  after  the  passing  of  the  act  (24th  of  July,  1833),  but  before 
the  expiration  of  the  five  years  allowed  by  sect.  15.  He  devised 
the  land  to  his  daughter  J.  for  life,  with  remainder  to  W.  in  fee. 
He  also  devised  to  J.  an  annuity  charged  on  other  land.  J.  and 
M.  occupied  from  1801  to  J.'s  death  in  1843,  without  paying  rent. 
After  J.  s  death  M.  continued  in  occupation.  In  1844,  W.,  the 
remainder-man,  brought  ejectment.  It  was  held,  that  W.  was  not 
entitled  to  insist  that  J.  and  M.  had  held  under  the  devise  to  J., 
but  that  M.  might  rest  his  defence  upon  the  occupation  under 
the  tenancy  at  will,  and  that  W.'s  right  was  barred  by  the  above 
section.     JDoe  v.  Moore,  9  Q.  B.  665. 

No  person  shall  be  deemed  to  have  been  in  possession  of  any 
land  within  the  meaning  of  this  act,  merely  by  reason  of  having 
made  an  entry  thereon.  Sect.  10.  See  BrassinytonY,  Llewellyn^ 
post,  p.  740.— Where  the  possession  is  adverse,  as  by  an  encroach- 
ment on  the  wastes  of  a  manor,  nothing  short  of  some  act  (within 
the  twenty  years)  which  divests  the  possession  out  of  the  tenant, 
and  revests  it  in  the  lord,  is  sufficient  under  this  section  (Doe  v. 
CoombeSy  9  C.  B.  714);  though  if  the  possession  is  in  fact  re- 
sumed by  the  lord,  the  time  for  which  this  is  done,  whether  for  an 
hour  or  a  week,  is  immaterial.  Randall  v.  StevenSy  2  E.  &  B.  641. 
SecuSy  where  the  possession  is  not  adverse,  as  in  tenancies  at  will, 
in  which  case  any  entry  by  the  lord,  which  would  otherwise  be  a 
wrongful  act,  is  sufficient ;  for  it  determines  the  tenancy.  Turner 
V.  Bennetty  9  M.  &  W.  643.  No  continual  or  other  claim  upon  or 
neai*  any  land,  shall  preserve  any  right  of  making  any  entry  or 
distress,  or  of  bringing  an  action.     Sect.  11. 

When  any  one  or  more  of  several  persons  entitled  as  coparcener^ 
joint-tenants,  or  tenants  in  common,  shall  have  been  in  possession 
of  the  entirety,  or  more  than  his  share,  for  his  own  benefit,  or  for 
the  benefit  of  any  person  other  than  the  person  entitled  to  the  other 
share,  such  possession  shall  not  be  deemed  to  have  been  the  pos- 
session of  such  last-mentioned  person;  sect.  12. — This  section  has 
relation  back,  and  makes  the  possession  of  one  coparcener,  joint- 
tenant,  or  tenant  in  common,  who  has  been  in  possession  of  the 
entirety,  separate,  from  the  time  of  his  coming  into  possession  Kq) ; 

(o)  Arim/a//v.5/^eM,  2E.  &  B.  641.  {q)  Culley  ▼.    Taylerson,    11   A.   &  E. 

(  p)  Doe  V.  Rocky  4  M.  &  G.  30.  1008. 
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nor  does  the  entry  of  one  coparcener  vest  the  possession  in  the 
other,  as  formerly  (r).  The  possession  of  a  younger  brother  or  other 
relation  of  the  person  entitled  is  no  longer  to  be  deemed  the  pos- 
session of  that  person.     Sect.  13. 

When  any  acknowled^ent  of  the  title  of  the  person  entitled 
shall  have  been  given  to  him  or  his  agent,  in  writing,  signed  by  the 
person  in  possession,  &c.,  such  possession  of  the  person,  by  whom 
such  acknowledgment  shall  be  given,  shall  be  deemed  to  be  the 
possession  of  the  person,  to  whom  such  acknowledgment  shall  have 
been  given,  at  the  time  of  giving  the  same,  and  the  right  of  such 
last-mentioned  person  shall  be  deemed  to  have  first  accrued  at  the 
time  at  which  such  acknowledgment,  (or  the  last,  if  more  than  one,) 
was  given;  sect  14. — Whether  a  writing  amounts  to  an  acknow- 
ledgment of  title  under  this  section  is  a  question  for  the  judge  and 
not  for  the  jury  to  decide («).  "Although  if  matters  were  con- 
tested, I  am  of  opinion  that  I  should  establish  a  legal  right  to  the 
premises,  yet,  under  all  the  circumstances,  I  have  made  up  my 
mind  to  accede  to  the  proposal  you  made  of  paying  a  moderate 
rent,  &c."  Held,  an  insufficient  acknowledgment,  there  being  no 
final  bargain  {t).  But  where,  in  answer  to  an  application  for  rent, 
the  tenant  wrote  that  he  had  been  involved  in  law  expenses  with 
regard  to  the  land,  and  "  it  was  reasonable  the  lords  of  the  fee 
should  make  him  some  recompense  accordingly,"  that  he  had  ap- 
plied to  the  plaintifi^'s  testator  to  defend  "  his  title  to  the  land," 
concluding  by  b^ging  "  compassion,  mercy  and  pity,  and  recom- 
pense in  a  satisractory  manner,"  it  was  neld  sufficient  [u).  An 
acknowledgment  of  the  plaintiff's  title  by  a  person  through  whom 
the  defendant  claims  on  an  answer  to  a  bill  m  equity,  filed  by  the 
plaintiff,  is  a  sufficient  acknowledgment  within  the  section  (r). 

By  sect.  16— If  when  the  right  of  any  person  to  make  an  entry, 
kc.  shall  first  accrue,  such  person  shall  have  been  an  infant,  covert, 
idiot,  lunatic,  of  unsound  mind,  or  absent  beyond  seas,  then  such 
person,  or  the  person  claiming  through  him,  may,  notwithstanding 
the  twenty  years  have  expired,  make  an  entry  or  bring  an  action, 
within  ten  years  next  after  the  time  at  which  the  person  to  whom 
such  right  shall  first  have  accrued  shall  have  ceased  to  be  under 
such  disability,  or  shall  have  died,  which  shall  first  happen.  Pro- 
vided, that  no  entry  shall  be  made,  or  action  brought  oy  any  such 
person,  but  within  forty  years  next  after  the  time  at  which  such 
right  shall  have  first  accrued,  although  such  person  may  have 
remained  under  disability  during  the  whole  forty  years,  or  although 
the  ten  years,  &c.,  shall  not  have  expired.  Sect.  17.  No  part  of 
Great  Britain  and   Ireland,  nor  the  Islands  of  Man,  Guernsey, 

(r)  Woodrqffe  v.  Daniel,  15  M.  &  W.  769.  («)  Furtdon  ▼.  Oogg,  10  M.  &  W.  572. 

(«)  Doe  V.  Edmottdt,  6  M.  &  W.  295.  (v)  Goode  v.  Job,  28  L.  J.,  Q.  B.  1. 

(/;  ibid. 
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Jersey,  Alderney,  or  Sark,  nor  any  island  adjacent  to  any  of  them, 
(being  part  of  the  dominions  of  his  Majesty,)  shall  be  deemed  to 
be  beyond  seas,  within  the  meaning  of  the  act.    Sect.  19. 

When  the  right  of  any  person  to  make  an  entry,  &c.  for  an 
estate  or  interest  in  possession,  shall  have  been  barred  by  the  de- 
termination of  the  period  before  limited,  and  such  person  shall, 
during  the  said  period,  have  been  entitled  to  any  other  estate, 
interest,  right,  or  possibility  in  reversion,  or  otherwise,  in  the  same 
land  or  rent,  no  action  shall  be  brought  in  respect  of  such  other 
estate,  interest,  &c.,  unless,  in  the  mean  time,  such  land  or  rent 
shall  have  been  recovered  by  some  person  entitled  to  an  estate  or 
interest,  which  shall  have  been  Hmited,  or  taken  effect,  after  or  in 
defeasance  of  such  estate  or  interest  in  possession ;  sect.  20.  —  In 
1798,  copyhold  lands  were  surrendered  to  the  use  of  husband  and 
wife  for  (Jieir  Kves,  with  remainder  to  the  heirs  of  the  husband. 
In  1805,  the  husband  absconded,  and  was  never  afterwards  heard 
of.  In  1807,  a  commission  of  bankruptcy  issued  against  him,  and 
the  usual  assignment  of  his  estate  was  made  by  the  commissioners 
to  his  assignee.  The  wife  occupied  the  copyhold  estate  until  her 
death  in  1841,  when  the  assignee  was  admitted,  and  brought  eject- 
ment. It  was  held,  that  the  action  was  brought  in  time,  the  case 
being  that  of  a  future  estate  within  the  3rd  section  of  the  statute, 
and  that,  supposing  the  20th  section  to  apply,  the  proviso  at  the  end 
thereof  applied  also  (a?). 

When  the  right  of  a  tenant  in  tail  to  make  an  entry,  &c.  shcdl 
have  been  barred  by  the  same  not  having  been  made  within  the 
period  before  limited,  no  entry,  &c.  shall  be  made  by  any  person 
claiming  any  estate,  interest  or  right,  which  such  tenant  m  tail 
might  lawfully  have  barred;  sect.  21. — When  a  tenant  in  tail  of 
any  land  or  rent,  entitled  to  recover  the  same,  shall  have  died  be- 
fore the  expiration  of  the  period  limited  for  making  an  entry,  &c., 
no  person  claiming  any  estate,  interest,  or  right,  which  such  te- 
nant in  tail  might  lawfully  have  barred,  shall  make  an  entry,  or 
bring  an  action,  but  within  the  period  during  which,  if  the  tenant 
in  tail  had  Uved,  he  might  have  made  such  entry  or  brought  such 
action;  sect.  22. —  In  1788,  estates  were  settled  by  marriage 
settlement,  to  the  use  of  the  wife  for  life,  with  remainders  to  her 
issue  in  tail,  with  remainder  to  the  settlor  (whose  heiress  at  law 
she  was)  in  fee.  In  1818,  by  deeds  to  which  the  husband  and 
wife,  and  their  only  son,  R.  G.,  were  parties,  and  by  a  recovery 
suffered  in  pursuance  thereof,  the  estates  were  limited  to  the  use  of 
the  husband  for  life,  remainder  to  the  wife  for  life,  remainder  to 
R.  G.  the  son  for  life,  remainder  to  his  issue  in  tail,  remainder  to 
J.  F.  his  sister  for  life,  with  other  remainders  over.  The  husband 
died  in  1819,  the  wife  in  1822,  and  IL  G.  in  1828 ;  it  was  held, 
that  inasmuch  as  the  estate  of  J.  F.  was  carved  out  of  the  estate 

(x)  Doe  V.  Liversedge,  11  M.  &  W.  517. 
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tail  of  R.  G.,  she  had  the  same  time  for  bringing  an  ejectment  as  he 
would  have  had  if  he  had  continued  alive,  viz.  twenty  years  from 
the  year  1822,  when  his  remainder  came  into  possession  (y). 

When  a  tenant  in  tail  shall  have  made  an  assurance,  which  shall 
not  operate  to  bar  an  estate  to  take  effect  after  or  in  defeasance  of 
the  estate  tail,  and  any  person  shall,  by  virtue  of  such  assurance, 
at  the  time  of  its  execution,  or  afterwards,  be  in  possession  of  the 
land,  or  rent,  and  the  same  person,  or  any  other  person  (other  than 
some  person  entitled  to  such  possession  in  respect  of  an  estate, 
which  shall  have  taken  effect  after  or  in  defeasance  of  the  estate  tail), 
shall  continue  in  such  possession  for  twenty  years  next  after  the  time 
at  which  such  assurance,  if  then  executed  by  the  tenant  in  tail,  or 
the  person  who  would  have  been  entitled  to  his  estate  tail,  if  such 
assurance  had  not  been  executed,  would,  without  the  consent  of 
any  other  person,  have  operated  to  bar  such  estate  or  estates  as 
aforesaid,  then,  at  the  expiration  of  such  period  of  twenty  years, 
such  assurance  shall  be  effectual  as  against  any  person  claiming 
any  estate,  interest,  or  right,  to  take  effect  after  or  in  defeasance 
of  such  estate  tail.     Sect.  23. 

By  sect.  6,  an  administrator  claiming  the  estate  or  interest  of  a 
deceased  person,  shall  be  deemed  to  claim  as  if  there  had  been  no 
interval  between  the  death  of  the  deceased  person  and  the  grant  of 
administration. 

Any  archbishop,  &c.  or  other  corporation  sole  may  make  an 
entry  within  such  period  next  after  the  time  at  which  the  right 
shall  first  have  accrued,  (that  is  to  say,)  the  period  during  which 
two  persons  in  succession  shall  have  held  the  office  or  benefice,  in 
respect  whereof  the  land  or  rent  is  claimed,  and  six  years  after  a 
third  person  shall  have  been  appointed  thereto,  if  the  times  of  such 
two  incumbencies,  and  such  term  of  six  years,  taken  together,  shall 
amount  to  sixty  years ;  and  if  such  times,  taken  together,  shall  not 
amount  to  sixty  years,  then  during  such  further  number  of  years, 
in  addition  to  such  six  years,  as  will,  with  the  time  of  the  holding 
of  such  two  persons,  and  such  six  years,  make  up  sixty  years ;  and 
no  entry,  &c.  shall  be  made  or  brought  at  any  time  beyond  the  de- 
termination of  such  period. 

At  the  determination  of  the  period  limited  to  any  person  for 
making  an  entry,  or  distress,  or  bringing  any  writ  of  quare  im- 
pedit,  or  other  action  or  suit,  the  right  and  tide  of  such  person  to 
the  land,  &c.  for  the  recovery  whereof  such  entry,  &c.  might  have 
been  made  within  such  penod,  shall  be  extinguished.  Sect  34. 
Former  statutes  of  limitations  did  not  extinguish  the  right,  but 
only  barred  the  remedy  (z).  "  The  effect  of  this  act  is  to  make  a 
parliamentary  conveyance  of  the  land  to  the  person  in  possession 

(y)  Doe  ▼.  Edmondt,  6  M.  &  W.  295. 
(s)  See  Hiiiguu  v.  Scott,  2  B.  &  Ad.  418. 
VOL.  II.  B 
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after  the  period  of  twenty  years  has  elapsed"  (a);  that  is,  if  the  same 
person,  or  several  persons,  claiming  one  from  another  have  been  in 
possession  for  the  twenty  years  (ft).  And  no  re-entry,  or,  it  seems, 
re-possession,  by  a  claimant  will  revest  his  title  on  the  doctrine  of 
remitter,  after  the  lapse  of  the  statutable  period  (c). 

By  sect.  35,  the  receipt  of  the  rent  payable  by  any  tenant  from 
year  to  year,  or  other  lessee,  shall,  as  against  such  lessee,  or  any 
person  claiming  under  him  (but  subject  to  the  lease),  be  deemed 
to  be  the  receipt  of  the  profits  of  the  land  for  the  purposes  of  the 
act. 


IX.  Of  the  Statute  of  Inheritance. 

By  3  &  4  Will.  IV.  c.  106,  s.  2,  descent  shall  be  traced  from  the 
purchaser ;  and  the  person  last  entitled  to  the  land  shall  be  con- 
sidered to  have  been  the  purchaser,  unless  it  shall  be  proved  that 
he  inherited  the  same,  in  which  case  the  person  from  whom  he 
inherited  the  same  shall  be  considered  to  have  been  the  purchaser, 
unless  it  shall  be  proved  that  he  inherited  the  same ;  and  in  like 
manner,  the  last  person  from  whom  the  land  shall  be  proved  to 
have  been  inherited,  shall  in  every  case  be  considerea  to  have 
been  the  purchaser,  unless  it  shall  be  proved  that  he  inherited  the 
same. — Where  land  descends  to  the  son  of  an  illegitimate  father, 
who  is  proved  to  have  been  the  purchaser  thereof,  and  the  son  dies 
seised  and  intestate  and  without  issue,  such  land  does  not  devolve 
on  the  heir  ex  parte  matemoy  but  escheats  to  the  crown  {d). 

By  sect.  3,  when  land  shall  have  been  devised  by  any  testator  to 
his  heir,  such  heir  shall  take  as  devisee,  and  not  by  descent ;  and 
when  land  shall  have  been  Umited  by  any  assurance  to  the  person 
or  to  the  heirs  of  the  person  who  shall  thereby  have  conveyed  the 
same,  such  person  shall  be  considered  to  have  acquired  the  same 
as  a  purchaser,  and  not  to  be  entitled  thereto  as  his  former  estate. 

By  sect.  4,  when  any  person  shall  have  acquired  any  land  by 

Eurchase,  under  a  limitation  to  the  heirs,  or  to  the  heirs  of  the 
ody  of  any  of  his  ancestors,  contained  in  an  assurance ;  or  under 
a  similar  limitation  contained  in  a  will,  such  land  shall  descend  and 
the  descent  thereof  shall  be  traced,  as  if  the  ancestor  named  in  such 
limitation  had  been  the  purchaser. 

By  sect.  6,  no  brother  or  sister  shall  inherit  immediately  from 
brotner  or  sister,  but  every  descent  from  a  brother  or  sister  shall 
be  traced  through  the  parent. 

By  sect.  6,  every  lineal  ancestot  is  made  capable  of  being  heir 

(a)  Per  Parker  B.,  Doev.Sumnevy  14  M.  (c)  Brattington  v.  Llewellyn,  27  L.  J., 

&  W.  42-  Exch.  297. 

{b)  Doe  V.  Barnard,  IS  Q.  B.  952.  (d)  Doe  v.  BUukbum,  1  M.  &  Rob.  547. 
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to  any  of  his  issue ;  and  where  there  shall  be  no  issue  of  the  pur- 
chaser, his  nearest  lineal  ancestor  shall  be  his  heir  in  preference  to 
any  person  who  would  have  been  entitled  to  inherit,  either  by 
tracing  his  descent  through  such  lineal  ancestor,  or  in  consequence 
of  their  being  no  descendant  of  such  lineal  ancestor,  so  that  the 
father  shall  be  preferred  to  a  brother  or  sister,  and  a  more  remote 
lineal  ancestor  to  any  of  his  issue  other  than  a  nearer  lineal  an- 
cestor or  his  issue. 

By  sects.  7  and  8,  it  is  declared  that  the  male  line  is  to  be  pre- 
ferred, and  the  mother  of  the  more  remote  male  paternal  ancestor 
to  be  preferred  to  the  mother  of  the  less  remote ;  and  the  mother 
of  the  more  remote  male  maternal  ancestor  to  the  mother  of  the 
less  remote. 

By  sect.  9,  persons  of  the  half  blood  are  made  capable  of  in- 
heriting ;  those  of  the  half  blood  on  the  part  of  the  male  ancestor 
to  inherit  next  after  the  relation  in  the  same  degree  of  the  whole 
blood  and  his  issue ;  and  those  of  the  half  blood  on  the  part  of  a 
female  ancestor  next  after  such  female  ancestor. 

By  sect.  10,  when  a  person  through  whom  a  descent  is  to  be 
traced  shall  have  been  attainted,  and  died  before  such  descent  shall 
have  taken  place,  the  attainder  shall  not  prevent  the  heir  from  in- 
heriting, unless  the  land  shall  have  escheated  in  consequence  of 
such  attainder,  before  the  ist  January,  1834. 

The  act  does  not  extend  to  any  descent  taking  place  on  any 
death  before  the  1st  January,  1834.  Sect.  11.  And  where  the  heir 
or  heirs  of  any  person  take  an  estate  by  purchase,  under  an  assur- 
ance executed  oefore  the  1st  January,  1834,  or  a  will  of  any 
testator  dying  before  the  same  day,  such  heir  or  heirs  will  be 
determined  by  the  old  law,  whether  the  person  named  as  the  an- 
cestor shall  be  living  or  not  on  the  1st  January,  1834.     Sect.  12. 


X.  Evidence. 

For  the  Plaintiff. — The  evidence  required  to  support  an  eject- 
ment will  vary  according  to  the  title  of  the  {daintiff. 

Possession  is  prima  fade  evidence  of  seisin  in  fee  simple  :  the 
declaration  of  a  deceased  possessor  that  he  was  tenant  to  another, 
makes  most  strongly  against  his  own  interest,  and  consequently  is 
admissible  to  cut  dovni  his  own  title  (c) ;  but  it  must  be  shown  that 
he  was  in  possession  of  the  premises  (/),  for  the  declaration  of  a 
deceased  tenant,  who  had  parted  with  his  interest,  is  not  admissible 
to  cut  dovm  the  title  of  his  alienee  {g).     So  the  admission  of  a 

(e)  PeaceabUv.  WaUon,  4  Taunt.  16;       9^\,  per  Parke,  B. 
Came  v.  Niccll,  1  B.  N.  C.  480.  {g)  Doe  v.  Webber,  1  A.  &  E.  788. 

(/)  Creai€  v.  Barrett,  1   C.  M.  &  R. 
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deceased  person  in  receipt  of  the  rent,  that  he  held  under  another, 
whether  as  tenant  by  sufferance,  or  as  receiver  of  the  rents,  is 
evidence  that  he  himself  was  not  the  owner  of  the  legal  estate,  and, 
evidence  being  given  aliunde  of  the  title  of  the  plaintiff,  the  plaintiff 
had  judgment  (A).  In  order  to  prove  that  the  land  for  whicn  eject- 
ment was  brought  was  part  of  the  estate  of  the  plaintiff's  ancestor, 
the  counterpart  of  a  lease  purporting  to  demise  the  land  in  question, 
which  was  dated  in  the  lifetime  of  the  ancestor,  and  apparently 
executed  by  the  lessee,  but  by  no  one  else,  was  produced  trom  the 
muniment  room  of  the  ancestor.  The  evidence  was  held  admis- 
sible, although  no  reason  was  given  for  the  non-production  of  the 
lease  itself,  and  no  privity  was  shown  to  exist  between  the  lessee 
and  the  defendant  in  ejectment  (0- 

It  is  not  competent  to  a  party,  who  has  taken  a  beneficial  interest 
under  a  deed,  to  dispute  its  execution  (A).  Therefore,  where  in  an 
action  by  the  lessee  against  the  assignee  of  a  lease,  the  plaintiff 
having  proved  the  dehvery  of  the  original  lease  to  the  defendant, 
and  the  execution  of  the  counterpart,  the  defendant  put  in  the 
original  lease,  which  was  produced  by  a  party  to  whom  defendant 
had  assigned  it  by  a  deed  reciting  the  lease ;  it  was  held,  that  it 
was  not  necessary  for  the  plaintiff  to  call  the  subscribing  witness 
to  prove  the  execution  of  the  lease  (/).  But  the  interest  taken 
must  be  an  abiding  one ;  and  therefore,  where,  to  prove  a  paiiaaer- 
ship  between  the  plaintiff  and  defendant,  the  defendant  produced  a 
contract  for  work  to  be  done,  purporting  to  be  made  by  them  as 
partners  with  a  third  party ;  it  was  held,  that  proof  of  execution 
must  be  given  (m).  To  the  general  rule  that  regulates  the  proof  of 
deeds  there  are  two  exceptions,  1.  Where  they  are  of  a  certain 
age  ;  2.  Where  an  adverse  party  produces,  on  notice,  a  deed  under 
which  he  claims  an  interest  (n).  Secus,  where  it  is  produced  from 
the  custody  of  the  other  party  (o).  Where  a  notice  to  produce  is 
given,  and  not  complied  with,  and  it  appears  on  the  plaintiff  pro- 
ducing a  copy  that  there  was  an  attesting  witness  to  the  original, 
such  witness  need  not  be  called  (p). 

Devisee  of  a  Term  (9).— Where  the  plaintiff  is  devisee  of  a 
term,  he  must  produce  in  evidence  the  probate  of  the  will  (r),  and 

(A)  Z)o«  V.  Owti/Arerf,  7  A. &  E.  239.  where    proof    of    the  original  will  was 

(f)  Doe  V.  Pulmer,  3  Q.  B.  622.  formerly  requisite,  i .  e.,  in  all  devises  of 

(Ar)  Carr  v.  Burdiss,  I  C.  M.  &  R.  782.  real  property, other  than  chattels  real,  the 

(/)  Burnett  v.  Lynch,  5  B.  &.C.  589.  probate  or  an  office  copy  thereof  is  made 

(m)  Collins  v.  Bayntun,  1  Q.  B.  117.  evidence  of  the  will,  unless,  within  four 

(n)  Laythoarp  v.  Bryant^  1  B.  N.  C.  421.  days  of  receipt  of  notice  that  such  proof 

io)  FacJter  v.  Cocks f  1  B.  &  Ad.  145.  will  be  given  (which  notice  must  be  given 

p)  Pooh  V.  JVarren,  8  A.  &  E.  582.  ten  days  before  trial),  the  partv  receiving 

{q)  For  evidence  on  ejectment  brought  gives  notice  tliat  he  disputes  its  validity, 

by   the  devisee  of  land,    see    post,    tit.  By  sect.  65,  if  the  original  will  be  pro- 

«*  Satute  of  Frauds."     Sect  III.  duced,  the  judge  may  direct  by  which  of 

(r)  See  20  &  21  Vict  c.  77,  establishing  the  parties  the  costs  of  such  production 

B  Court  of  Probate.     By  sect.  64,  in  cases  and  proof  shall  be  paid. 
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prove  the  assent  of  the  executor  to  the  devise ;  for  where  a  person 
devises,  either  specially  or  generally,  goods  or  chattels,  real  or 
personal,  and  dies,  the  devisee  cannot  take  them  without  the 
assent  of  the  executor  (5).  Lessee  for  years  devised  the  term  to 
his  executor  for  life,  paying  60/.  to  J.  S.,  remainder  to  the  plaintiff. 
The  executor  dying,  his  executrix  entered  upon  the  residue  of  the 
lease,  and  possessed  herself  of  the  term.  An  ejectment  having 
been  brougnt,  it  was  held,  that  the  executor  took  as  executor,  and 
not  as  legatee;  and  then  the  remainder  over  was  not  executed, 
and  that  it  was  incumbent  on  the  remainderman  to  prove  a  special 
assent  thereto,  as  to  a  legacy ;  whereupon  plaintiff  proved  payment 
of  the  50/. ;  and  that  was  held  to  be  a  sufficient  assent,  and  the 
plaintiff  recovered  (0.  To  prove  the  title  of  the  plaintiff  in  eject- 
ment, claiming  as  executor,  the  will  was  produced  from  the  re- 
gistrar's office,  with  a  memorandum  at  the  toot  of  it,  signed  by  the 
surrogate,  that  the  executor  had  proved  the  will,  and  that  the 
probate  had  been  sealed.  The  probate  was  not  produced  or 
accounted  for;  but  it  was  proved  that  such  a  memorandum  was 
never  made  till  probate  had  been  granted,  and  that,  by  the  practice 
of  the  particular  court,  no  other  record  of  such  grants  was  kept. 
The  evidence  was  held  sufficient  (u). 

Administrator. — Where  the  plaintiff  claims  title  as  administra- 
tor, in  strictness  he  ought  to  produce  the  letters  of  administration 
under  the  seal  of  the  Ecclesiastical  Court — now  the  Court  of  Pro- 
bate, established  by  the  20  &  21  Vict.  c.  77  (see  sect.  23).  But 
before  that  act  it  was  held  that  the  original  book  of  acts,  wherein 
the  orders  of  the  Ecclesiastical  Court  for  granting  letters  of  ad- 
ministration were  entered  (jt),  or  an  examined  copy  of  the  entry  in 
that  book(y),  or  a  certified  copy  of  such  book,  under  the  14  &  16 
Vict.  c.  99,  8.  14  (z),  or  an  exemplification  of  the  letters  of  adminis- 
tration, if  the  originals  were  lost  (a),  were  also  evidence. 

Boundary.  —  Reputation  is  admissible  evidence  in  questions  of 
boundary.  Hence  where  the  Question  was,  whether  land  was  in 
the  parish  of  A.,  or  in  the  paiisn  of  B.,  the  land  in  B.  being  tithe- 
free  ;  it  was  held,  that  ancient  leases  granted  by  the  ancestor  of  the 
plaintiflTs  landlord,  in  which  the  land  was  described  as  being  in 
parish  B.,  were  admissible  as  evidence  of  reputation  that  the  land 
was  in  that  parish  (ft).  So  verdicts  and  presentments  at  a  manor 
court  are  admissible,  but  not  awards  (c). 

Copyhold.— \i  the  plaintiff  make  title  in  the  lessor  as  lord  of  a 

(*)  1  Inst,  in,  a.     See  ante,  p.  702.  («)  Darrett  v.  Meux,  16  C.  B.  142. 

(0  Ymmg  V.  HolmeM,  1  Str.  170.  (a)  Shepherd  v.  Shorihoee,  1  Stra.  412. 

(•)  Doe  ▼.  Mew,  7  A.  &  E.  240.  (b)  Plazton  v.  Dare,  10  B.&  C.  17. 

(«)  Blden  V.  Keddell,  8  East,  187.  (c)  Evant  ▼.  Beet,  10  A.  &  E.  151.  See 

(y)  Ray  ▼.  Clerk,  18  Ea8^  238.  Daniel  ▼.  Wilkin,  7  Exch.  429. 
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manor,  who  has  a  right  by  forfeiture  of  copyhold,  he  ought  to 
prove  that  his  lessor  is  lord,  and  the  defendant  a  copyholder ;  and 
that  he  committed  a  forfeiture :  but  the  presentment  of  the  for- 
feiture need  not  be  proved,  nor  the  entry  or  seizure  of  the  lord  for 
the  forfeiture  (rf). 

Dmant  by  Elegit. — As  under  an  elegit  the  sheriff  cannot  deliver 
the  land  extended  (e),  the  tenant  by  elegit  must  bring  an  eject- 
ment (/)  ;  to  support  which  he  must  either  produce  in  evidence  an 
examined  copy  of  the  judgment ;  of  the  writ  of  elegit  taken  out 
upon  it,  and  the  inquisition  and  return  thereupon ;  or  an  examined 
copy  of  the  judgment  roll,  containing  the  award  of  elegit  and  re- 
turn of  the  inquisition  (g).  If  the  writ  of  elegit  is  bad  on  the  fiau;e 
of  it,  as  if  it  be  sued  out  for  part  only  of  the  sum  recovered  with- 
out showing  that  the  residue  has  been  satisfied  or  otherwise  dis- 
posed of,  (see  Sherwood  v.  Clark,  16  M.  &  W.  764,)  the  objection 
may  be  taken  at  the  trial  at  Nisi  Prius.  Fenny  v.  jDurant,  1  B.  & 
Aid.  40.  If  at  the  time  of  the  judgment  the  elegit  debtor  is  entitled 
to  the  whole  property  sought  to  be  recovered  in  the  ejectment  by 
the  elegit  creditor,  other  parties,  who  with  the  elegit  debtor  are  in 
possession  when  the  ejectment  is  brought^  must  prove  their  title, 
and,  if  they  do  not,  the  elegit  creditor  is  entitled  to  judgment 
against  all.  Doe  v.  Owen,  2  C.  &  J.  71.  The  writs,  with  Uie  in- 
quisition and  return  thereupon,  stating  that  the  defendant  was  pos- 
sessed of  the  property,  are  sufficient  evidence  of  the  plaintiff's  right 
to  recover,  and,  it  seems,  conclusive  as  between  the  judgment 
creditor  and  judgment  debtor,  at  all  events  down  to  the  date  of  the 
return ;  so  that  the  defendant  cannot  set  up  a  title  in  a  third  party. 
Martin  v.  Smith,  27  L.  J.,  Exch.  317. 

A  verdict  was  found  for  the  plaintiff,  who  claimed  under  a  judg- 
ment recovered  against  the  defendant,  and  writ  of  elegit  and  in- 
quisition thereon  taken  and  returned.  Upon  motion  to  enter  a 
nonsuit,  the  objection  was,  that,  by  a  deed  executed  before  the 
judgment  was  recovered,  the  legal  estate  was  vested  in  trustees  for 
the  purpose  of  securing  an  annuity  to  the  defendant's  mother,  with 
permission  to  the  defendant  to  take  the  rent,  until  the  annuity 
should  be  in  arrear.  The  trustees  were  empowered  to  enter  in 
case  the  annuity  was  in  aiTcar,  which  they  had  done.     But  at  the 

(d)  Petert  ▼.  Mills,  Bull.  N.  P.  107.  title  of  the  tenant  in  possession.    All  he 

(e)  Per  Lord  Kenyan,  C.  J.,  in  Tayhr  v.       can  do    is  to  put  the  avowant  into  the 
Cole,  3  T.  R.  295.  *  state  of  landlord ;  if  the  land  had  been  im 

(/)  "I  am  aware  that  it  has  in  several  the  possession  of  the   former  owner  the 

places  been  said,  that  the  tenant  by  elegit  sheriff  might  have  delivered  actual  pos- 

cannot  obtain  possession  without  an  eject-  session ;  where  it  is  in  the  possession  of  a 

ment,  but  I  have  always  been  of  a  different  tenant  the  sheriff  seU  it  out,  &c.,  and  the 

opinion.     1  have  no  doubt  that  the  sheriff  tenant  is  bound  thenceforward  to  pay  rent 

may  detiver  actual  possession  of  a  moiety  to  the  tenant  by  elegit.'*     Per  Oibbt,  C. 

(aU  now  by  1  &  2  Vict. c.  1 10,  s.  11 ),  except  J.,  6  Taunt  206. 

that,  where  the  land  ie  under  a  pretfious  (g)  Ramtbottom  v.  Buekhurstf  2  M.&  S. 

demiee,  he  cannot  disturb  the  previous  565, 
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time  of  the  execution  of  the  elegit,  and  of  commencing  the  action, 
there  was  nothing  in  arrear.  It  was  contended  that  the  case  fell 
within  29  Car.  11.  c.  3,  s.  10  (by  which  the  sheriff  can  take  under 
an  elegit  such  lands  as  the  party  against  whom  it  issues  is  legally 
or  beneficially  entitled  to),  as  the  premises  were  held  in  trust  for 
the  defendant  It  was  adjudged  that  the  plaintiff  could  not  re- 
cover, because  the  estate  was  vested  in  trustees,  though  partly  for 
the  defendant's  benefit  (A). 

Judgment, — Where  the  plaintiff  claims  under  an  assignment 
from  flie  sheriff,  if  he  be  a  party  in  the  original  action  in  which 
the  execution  issues,  he  must  not  only  produce  the  writ  of  Ji,  fa,<, 
but  also  the  judgment  (i).  A  judgment  recovered  by  the  defendant 
in  a  former  ejectment  is  admissible  in  evidence  against  the  plain- 
tiff, on  the  trial  of  a  second  ejectment,  where  the  plaintiff  and  the 
defendant  are  the  same  parties,  but  it  is  not  conclusive,  because  a 
party  may  have  a  title  to  possession  at  one  time  and  not  at 
another  (A). 

Landlord, — In  ejectment  by  a  landlord  against  his  tenant,  it  is 
not  necessary  for  the  landlord  to  give  any  evidence  of  his  title  an- 
terior to  the  lease ;  for  the  tenant  will  not  be  permitted  to  impeach 
the  title  of  the  person  under  whom  he  came  into  possession.  In 
ejectment  upon  a  clause  of  re-entry  in  a  lease,  for  non-payment  of 
rent,  against  the  assignee  of  the  term,  the  lessor  proved,  by  the 
subscribing  witness,  the  execution  of  the  counterpart  of  the  lease ; 
this  was  held  to  be  sufiicient  proof  of  the  holding  upon  the  con- 
ditiofi  of  re-entry  in  case  of  non-payment  of  rent,  without  produc- 
ing the  lease  itself,  or  proving  that  notice  had  been  given  to  the 
defendant  to  produce  it  (/).  So  a  lessee  cannot  dispute  the  ad- 
missibility or  validity  of  the  counterpart  on  the  ground  that  the 
original  is  not  properly  stamped.     Paul  v.  Meek,  2  Y.  &  J.  117. 

It  is  sufficient  to  prove  the  assignment  of  a  lease  by  the  sub- 
scribing witness,  without  calling  the  subscribing  witness  to  the 
original  lease.  Nash  v.  Turner ,  1  Esp.  217.  In  this  case  the 
assignment  was  by  indorsement.  In  ejectment  for  a  leasehold 
estate,  the  lessor  of  the  plaintiff  produced  the  original  lease,  which 
was  for  a  term  of  1000  years,  granted  in  the  time  of  Queen 
Elizabeth  ;  and  one  mesne  assignment  in  the  time  of  King  James ; 
and  then  proved  possession  in  himself  and*  those  under  whom  he 
claimed  for  seventy  years  prior  to  the  ejectment ;  it  was  held,  that 
the  jury  might  be  directed  to  presume  all  the  mesne  assign- 
ments (JW). 

In  ejectment  by  landlord  against  tenant,  the  landlord  proved 

(Jb)  Doe  V.  Greevhill,  4  B.  &  Aid.  6M,  (/)  Roe  v.  DavU,  7  East,  363  ;  Hough- 

(i)  Doe  V.  Smith,  Holt,  589.  ton  v.  Kcenig,  18  C.  B.  235,  ace. 

{k)  Doe  V.  Seaton,  2  C.  M.  &  R.  728.  (m)  Earl  v.  Baxter,  2  W.  Bl.  1228. 
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payment  of  rent  and  half  a  year's  notice  to  quit.  But  on  the 
cross-examination  of  the  plaintiff's  witness,  he  was  asked,  whether 
there  was  not  an  agreement  in  writing  relative  to  the  holding  of 
these  lands  ?  to  which  he  answered,  that  an  agreement  in  writing 
relative  to  these  lands  was  produced  at  the  last  trial  of  this 
ejectment  (this  being  the  second  trial) ;  but  he  did  not  know  the 
contents  of  it ;  and  then  another  witness  was  called,  who  proved 
that  he  had  seen  the  same  paper  in  the  hands  of  the  plaintiff's 
attorney,  on  the  same  morning  (t.  e.  of  this  trial).  Whereupon  it 
was  objected,  on  the  part  of  the  defendant,  that  no  parol  evidence 
of  the  tenancy  could  be  given,  when  it  appeared  that  there  was 
an  agreement  in  writing  concerning  it;  and  it  did  not  appear  that 
the  landlord  had  any  right  to  determine  the  tenancy  in  the  man- 
ner he  had  done.  Lord  Ellenborough,  C.  J., — **  If  there  were  any 
writing  relative  to  this  holding,  in  the  possession  of  the  landlord, 
the  defendant  ought  to  have  given  him  a  regular  notice  to  produce 
it;  otherwise,  in  this  collateral  way,  he  would  get  the  whole 
benefit  of  it,  without  giving  such  a  notice :  when  if  notice  had 
been  given,  and  the  paper  were  produced,  it  might  not  support  the 
objection.  Enough,  at  least,  ought  to  appear  to  show  that  tlie 
paper  not  produced  was  better  evidence  of  the  terms  of  the  tenancy 
than  the  evidence  which  was  received  ;  but  it  did  not  appear  that 
it  was  an  agreement  between  these  parties,  or  that  it  was  an  exist- 
ing agreement  at  this  time ;  it  might  have  been  an  agreement  be- 
tween the  defendant  and  his  former  landlord ;  or  it  might  have 
related  to  a  former  period  of  the  tenancy.  The  witness  did  not 
profess  to  know  any  thing  of  the  contents  of  the  paper,  only  that 
it  was  an  agreement  relative  to  the  lands  in  question"  (n).  But 
where  the  plaintiff's  witness  proved  an  acknowledgment  by  the 
defendant  that  he  held  under  T.,  and  stated  that  he  (witness)  had 
drawn  an  agreement  touching  the  premises  between  plaintiff  and  T., 
it  was  held,  that  the  plaintiff  was  bound  to  produce  the  writing  or 
be  nonsuit.  Fenn  v.  Griffith,  6  Bingh.  533 ;  Doe  v.  Harvey,  8  lb. 
239.  **  The  rule  is  very  clearly  settled,  that,  if  it  comes  out  on  the 
cross-examination  of  the  plaintiff's  witnesses  that  there  is  a  written 
instrument,  he  must  produce  it,  but  if  the  plaintiff  makes  out  a 
prima  facie  case  without  showing  that  there  was  any  written  con- 
tract, the  other  party,  if  he  relies  on  that  contract,  must  produce 
it;"  per  Parke,  J.,  R,  v.  Padstow,  4  B.  &  Ad.  208;  tad  if,  when 
produced,  it  is  inadmissible  for  want  of  a  proper  stamp,  tlie  plain- 
tiff is  entitled  to  a  verdict.  Magnay  v.  Knight,  1  M.  &  G.  944; 
Fielder  v.  Reay,  6  Bingh.  332. 

Defendant  enclosed  a  small  piece  of  waste  land  by  the  side  of  a 
public  highway,  and  occupied  it  for  thirty  years  without  paying 
any  rent;  at  the  expiration  of  that  time  the  owner  of  the  adjoining 
land  demanded  6rf.  rent,  which  defendant  paid  on  three  severaJ 

(n)  Doe  V.  Morris^  12  East,  237  ;  Steven*  v.  Pinney,  8  Taunt  327,  ace 
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occasions ;  it  was  held,  that  this,  in  the  absence  of  other  evidence, 
was  conclusive  to  show  that  the  occupation  of  defendant  began  by 

rtrmission,  and  entitled  plaintiff  to  a  verdict.  Doe  v.  Wilkinson ^ 
B.  &  C.  413.  This  case  was  decided  on  the  ground  that  the 
defendant's  possession  was  not  adverse  to  that  of  the  plaintiff,  a 
doctrine  now  abolished.  (See  ante,  p.  731.)  Such  facts,  however, 
would  still,  it  seems,  be  admissible,  as  evidence  of  an  assertion  of 
right  and  act  of  ownership,  acquiesced  in  by  the  tenant,  on  the 

rjTt  of  the  person  to  whom  the  rent  was  paid.  Doe  v.  Edwardsy 
A.  &  E.  95  The  possession  of  the  tenant  is  the  possession  of 
the  own[ier ;  Bushhy  v.  Dixon,  3  B.  &  C.  298 ;  and  a  licensee  is  in 
this  respect  in  the  same  position  as  a  tenant.  Doe  v.  Baytup,  3 
A.  &  £.  188.  So  where  a  cottage  standing  in  a  meadow  (belong- 
ing to  the  lord  of  a  manor),  but  separated  from  it  and  from  the 
high  road  by  a  ditch,  had  been  occupied  for  more  than  twenty 
years  without  payment  of  rent;  then  the  lord  demanded  pos- 
session, which  was  reluctantly  given;  and  the  occupier  was  told, 
that  if  he  were  allowed  to  resume  possession,  it  would  only  be 
during  pleasure.  He  was  allowed  to  resume,  and  kept  possession 
for  fifteen  years  more,  but  did  not  pay  any  rent;  it  was  held,  that 
it  was  a  question  for  ihe  jury,  whether  the  possession  commenced 
and  continued  by  adverse  title,  or  by  the  permission  of  the  lord : 
and  the  jury  having  found  that  the  occupation  was  by  permission 
of  the  lord,  the  court  refused  to  disturb  the  verdict.  Jjoe  v.  Clark, 
8  B.  &  C.  717.  This  case  was  also  decided  on  the  ground  of  ad- 
verse possession,  but  similar  circumstances  would  still  (semble)  en- 
title the  plaintiff  to  a  verdict ;  for,  under  the  3  &  4  Will.  IV.  c.  27, 
a  right  of  entry  accrues  on  the  resumption  of  possession.  Randall 
V.  Stevens,  2  E.  &  6.  641.  In  that  case,  however,  the  twenty 
years  had  not  expired  before  the  resumption  of  possession. 

Where  the  question  was,  whether  a  slip  of  land  between  some 
old  inclosures  and  the  highway  vested  in  the  lord  of  the  manor  or 
in  the  owner  of  the  adjoining  freehold ;  it  was  held,  that  evidence 
might  be  received  of  acts  of  ownership  by  the  lord  of  the  manor, 
on  the  ffreens  and  wastes  in  other  parts  of  the  manor,  at  a  distance, 
although  the  lord  was  not  the  owner  of  the  adjoining  freehold, 
provided  such  evidence  were  confined  to  the  road,  which  passed  by 
the  spot  claimed  by  the  plaintiff  (o).  So,  although  not  lying  along 
the  same  road,  if  they  are  contiguous  to  or  communicate  with  open 
commons  or  larger  portions  of  waste  land  of  a  manor ;  for  the  evi- 
dence which  applies  to  the  larger  portions  in  that  case  applies  also 
to  the  narrow  strip  which  communicates  with  them  (p).  But  the 
mere  fact,  that  on  other  parts  of  the  waste  of  the  manor,  situate 
between  a  private  enclosure  and  a  public  road,  the  lord  has  exer- 
cised acts  of  ovmership,  is  not  sufficient  (7). 

(o)  Doe  ▼.   Kemp,    2   B.  N.  C.   102;  (p)  Grote  v.  West,  7  Tsiunt.  S9. 

Dendjf  v.  IRmpetm,  18  C.  B.  881,  otfc.  {q)  Doe  v.  Kemp,  p.  107,  per  Cur. 
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Payment  of  the  same  and  a  small  sum  of  money,  annually,  for 
a  long  series  of  years,  for  a  piece  of  land,  to  the  lord  of  a  manor, 
has  been  held  not  to  be  evidence  of  a  title  to  the  land,  but  to  the 
rent  only.  It  had  been  paid  nearly  forty  years,  and  the  judge 
said,  the  presumption  ivas,  that  it  was  a  quit  rent  (r). 

Where  the  plaintiff  proved  that  the  premises  had  been  leased  to 
him  and  a  year's  possession,  and  that  the  defendant  ousted  him ;  this 
was  held  sufficient,  although  it  was  not  shown  what  the  title  of  the 
demising  parties  was ;  the  defendant  being  a  mere  wrong  doer  («), 
and  this,  although  the  plaintiff  sets  up  a  title  which  he  fails  to 
establish.  Davison  v.  Gent,  1  H.  &  N.  744.  The  plaintiff  proved, 
that  his  father  and  himself  had  held  the  premises  for  twenty-two 
years,  and  during  that  time  received  and  increased  the  rent. 
It  did  not  appear  that  the  father  had  any  other  son.  The  de- 
fendant proved,  that  he  had  been  in  possession  for  ten  years 
before  ejectment  brought.  Held,  that  the  plaintiff  was  entitled  to 
recover ;  Ihidal,  C.  J.,  observing,  that  the  earlier  presumption  must 
prevail,  until  better  title  is  shown  (Q.  But  care  must  be  taken 
m  these  cases  not  to  prove  too  much,  for  where  the  plaintiff  proved 
thirteen  years'  possession,  which  it  was  admitted  by  the  court 
would  have  entitled  her  to  a  verdict  as  prima  facie  evidence  of  a 
seisin  in  fee,  no  other  interest  appearing  in  proof,  but  proved  also, 
that  her  husband  had  been  in  possession  for  eighteen  years  pre- 
viously, and  had  died,  leaving  children ;  it  was  held,  that  she  had 
established  a  primd  facie  case  of  title  in  his  heir,  and  by  her  own 
showing  had  proved  the  title  to  be  in  another,  of  which  the  de- 
fendant, thougn  producing  no  evidence  of  title  in  himself,  was  en- 
titled to  take  advantage.     Nonsuit  accordingly  (u). 

Legitimacy. — In  this  action,  the  legitimacy  of  the  parties  fre- 
quently comes  in  question.  An  opinion  appears  to  have  prevailed 
at  one  time,  that  unless  the  husband  was  out  of  the  kingdom 
during  all  the  time  of  the  wife's  going  with  child,  access  must  be 
presumed,  and  the  child  must  be  deemed  legitimate  (x).  But,  on 
examination  of  this  doctrine,  it  was  found  unsatisfactory ;  and  it  is 
now  held,  that  non-access  may  be  proved  to  bastardize  the  issue, 
although  it  should  appear  that  the  husband  was  within  the  king- 
dom during  the  period  of  gestation  (y).  So  where  the  husband,  m 
the  course  of  nature,  cannot  have  been  the  father  of  his  wife's  child, 
the  child  is  by  a  law  a  bastard,  whether  the  husband  be  within 
reach  of  access  or  not;  as  in  the  case  of  a  natural  impossibility, 
the  husband  being  within  the  age  of  puberty  {z) ;  or  disabled  by 
bodily  infirmity  (a).  So  where  it  was  proved  that  the  husband  had 
not  access,  until  a  fortnight  before  the  birth  of  the  child,  the  child 

(r)  Doe  V.  Johmon,  Gow.  175.  (*)  Queen  v.  Murreyy  Salk.  122. 

(«)  Doe  V.  Dyehall,  M.  &  Malk.  346.  (y)  R.  v.  Bedall,  2  Str.  1076. 

(0  Doe  V.  Cooke,  7  Bingh.  346.  («)  1  Hen.  VI.  3,  b. 

(tt)  Doe  V.  Barnard,  13  Q.  B.  945.  (a)  1  Roll  Abr.  359  (B.)  18. 
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was  adjudged  illegitimate  (J).  The  circumstance  of  the  wife  living 
in  notorious  adultery  is  not  sufficient  evidence  alone  of  the  hus- 
band's non-access  to  warrant  a  finding  of  illegitimacy  (c). 

The  wife  is  a  witness  of  necessity,  as  to  the  fact  of  adulterous 
intercourse,  because  that  lies  within  her  own  knowledge,  and  she 
is  the  only  person  who  may  be  supposed  privy  to  it,  except  the 
adulterer  (<2).  But  non-access  must  oe  proved  by  other  testimony 
than  that  of  the  wife  {e) ;  and  this  rule  holds,  although  the  husband 
be  dead  (/).  It  \&  clear  and  indisputable  law,  that,  for  the  purpose 
of  proving  non-access,  neither  husband  nor  wife  can  be  a  witness ; 
and  this  rule  excludes  all  questions  which  have  a  tendency  to  prove 
access  or  non-access  {g^.  This  rule  is  founded  "  on  decency,  mo- 
rality and  policy,"  per  Mansfield,  C.  J.,  Goodright  v.  Moss,  Cowp. 
594 ;  and  is  not,  it  seems,  affected  by  die  recent  statutes  to  amend 
the  law  of  evidence.     Legge  v.  Edmunds,  25  L.  J.,  Ch.  125. 

The  fact  of  the  birth  of  a  child  from  a  woman  united  to  a  man 
by  lawful  wedlock,  is  generally,  by  the  law  of  England,  prima  fade 
evidence,  that  such  child  is  legitimate.  Such  jnima  facie  evidence 
of  legitimacy  may  be  rebutted  by  satisfactory  evidence  that  such 
access  did  not  take  place  between  the  husband  and  wife,  as  by  the 
laws  of  nature  is  necessary,  in  order  for  the  man  to  be  in  fact  tlie 
father  of  the  child.  The  physical  fact  of  impotency,  or  of  non- 
access,  or  of  non-generating  access,  as  the  case  may  be,  may  always 
be  proved  by  means  of  such  legal  evidence  as  is  admissible  in  every 
other  case  in  which  it  is  necessary,  by  the  law  of  England,  that  a 
physical  fact  be  proved.  Afler  proof  given  of  such  access  of  the 
husband  and  wife,  by  which,  according  to  the  laws  of  nature,  he 
might  be  the  father  of  a  child,  (by  which  is  to  be  understood  proof 
of  sexual  intercourse  between  them,)  no  evidence  can  be  received, 
except  it  tend  to  falsify  the  proof  that  such  intercourse  had  taken 
place.  Such  proof  must  be  regulated  by  the  same  principles  as  are 
applicable  to  the  establishment  of  any  other  fact.  In  every  case 
where  a  child  is  bom  in  lawful  wedlock,  the  husband  not  being 
separated  from  his  wife  by  a  sentence  of  divorce,  sexual  intercourse 
is  presumed  to  have  taken  place  between  the  husband  and  wife, 
until  that  presumption  is  encountered  by  such  evidence  as  proves, 
to  the  satisfaction  of  those  who  are  to  decide  the  question,  that 
such  sexual  intercourse  did  not  take  place  at  any  time  when,  by 
such  intercourse,  the  husband  could,  according  to  the  laws  of 
nature,  be  the  father  of  such  child.  Where  the  legitimacy  of  a 
child  in  such  a  case  is  disputed,  on  the  ground  that  the  husband 
"was  not  the  father  of  such  child,  the  question  to  be  left  for  the  jury 
is,  whether  the  husband  was  the  father  of  such  child;  and  the 
evidence  to  prove  that  he  was  not  the  father,  must  be  of  such  facts 

(b)  R.  V.  L^ffe,  8  East,  193.  (e)  iLv./2fAifii/f,Rep.Teinp.Hardw.79* 

(e)  R.  ▼.  Mam^fiefd,  1  Q.  B.  444.  (/)  A.t.  Kea,  11  East,  132. 

(d)  R,  V.  Rook,  1  WUs.  340.  {g)  R.  ▼.  Sourton,  5  A.  &  E.  180. 
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and  circumstanceSy  as  are  Bufficient  to  prove,  to  the  satisfaction  of 
a  jury,  that  no  sexual  intercourse  took  place  between  the  husband 
and  wife  at  any  time  when,  by  such  intercourse,  the  husband  could, 
by  the  laws  of  nature,  be  the  father  of  such  child  (A).  A  child  be- 
gotten after  a  divorce  a  mensd  et  thoro  (t),  shall  be  taken  to  be  a 
bastard;  otherwise  after  voluntary  separation,  unless  found  that 
the  husband  had  no  access  {k). 

Upon  the  question  of  marriage,  it  is  part  of  the  law  of  England 
that  the  law  of  the  country  where  the  marriage  is  solemnized  shall 
be  adopted ;  and  the  same  observation  applies  to  the  distribution 
of  personal  property  according  to  the  law  of  the  domicile.  But  the 
same  principle  does  not  apply  to  the  inheritance  of  real  property ; 
to  that  the  lex  loci  is  alone  applicable.  Legitimacy,  according  to 
the  law  of  a  foreign  country,  is  not  sufficient  to  make  a  person 
inherit  socage  lands  in  England ;  the  heir  must,  in  accordance  with 
the  law  of  mis  country,  be  a  child  born  after  marriage.  Hence  a 
child  born  in  Scotland  of  unmarried  parents,  domiciled  in  that 
country,  and  who  afterwards  intermarry  there,  is  not  by  such  mar- 
riage rendered  capable  of  inheriting  lands  in  England  (/). 

Mortgagee.-—  In  ejectment  by  a  mortgagee,  if  the  mortgagor  be 
in  possession,  proof  of  the  execution  of  the  mortgage  deeds  by  the 
subscribing  witness  will  be  sufficient  to  support  the  mortgagee's 
title ;  but  if  a  third  person  is  in  possession  (under  a  lease  prior  to 
the  mortgage)  the  mortgagee  should  also  prove,  that  such  third 
person  has  paid  rent  to,  or  otherwise  acknowledged  the  title  of,  the 
mortgagor  (m) ;  and  that  his  tenancy  has  been  determined  by  a 
notice  to  quit,  forfeiture,  or  otherwise.  Doe  v.  WhartoHy  7  T.  R.  2. 
It  is  not  necessary  to  prove  either  a  notice  to  quit  or  a  demand 
of  possession  against  a  mortgagor  (n),  he  being  only  a  tenant  on 
sufierance  (o),  unless  the  mortgage  deed  contains  any  proviso, 
amounting  in  effect  to  a  re-demise  for  a  certain  period,  or  a  tenancy 
from  year  to  year,  or  at  will.  Doe  v.  Goldtoin,  2  Q.  B.  141.  A 
tenant  let  into  possession  subsequent  to  the  mortgage,  without  the 
privity  of  the  mortgagee,  cannot  be  in  a  better  position  in  this  re- 
spect than  the  mortgagor ;  Weaver  v.  Belcher ^  3  East,  449 ;  and  no 
notice  to  quit  on  demand  of  possession  is  necessary.  Keech  v.  HaU^ 
1  Dougl.  21.  Where,  however,  the  mortgagee  recognizes  a  party 
as  being  in  lawful  possession  of  the  premises  at  a  given  time,  it  is 
not  competent  to  him  to  say  afterwards  that  at  that  time  he  was  a 
trespasser  {p) ;  but  mere  payment  of  interest  by  the  mortgagor  in 
respect  of  the  original  debt,  for  a  period  covering  the  date  men- 

{h)  Banbury  Peerage^  1  Sim.  &  Stu.  158.  Proc,)  6  B.  N.  C.  885,  S,  C. 

(<)  Now,  a  judicial  separation.     20  &  (m)  Peake's  Evid.  824. 

21  Vict.  c.  85.     See  sect.  7.  (»)  Doe  y.  GiUt,  5  Bingh.  421. 

(*)  Parisftet  qf  SL  George  and  St,  Mar.  (o)  Doe  ▼.  Matsey,  8  B.  &  C.  767. 

gareVs,  IVestmineter,  1  Salk.  123.  (p)  Doe  v.  Haiet,  7  Bingh.  322. 

(/)  Doe  V.  FardUl,  5  B. &  C.  488  ;  (Di/m. 
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tioned  in  the  writ,  is  not  a  recognition  of  the  right  of  the  mortga- 
gor, or  his  tenant,  to  hold  possession  {q). 

Rector, — In  ejectment  by  a  rector  for  a  rectory,  it  seems  that  it 
is  not  necessary  for  the  plaintiff  to  prove  that  he  subscribed  and 
publicly  read  the  Thirty-nine  Articles;  for  where  any  act  is  re- 
quired to  be  done,  so  that  the  party  neglecting  it  would  be  guilty 
of  a  criminal  neglect  of  duty  m  not  having  done  it,  the  law  pre- 
sumes the  affirmative,  and  throws  the  burthen  of  proving  the  con- 
trary on  the  other  side  (r).  Hence,  where  a  prebendary  brought 
ejectment  for  a  house,  belonging  to  his  prebena,  and  was  required 
to  show  that  he  had  performed  the  reouisites  necessary  by  law  to 
make  him  prebendary ;  Wilmot,  J.,  held,  that  it  ought  to  be  pre- 
sumed that  he  had  performed  them,  until  something  appeared  to 
the  contrary  (s). 

The  parish  register,  or  an  examined  copy  thereof,  or  a  certified 
copy,  under  14  &  15  Vict.  c.  99,  s.  14,  will  be  evidence  to  prove 
baptisms,  marriages,  or  burials.  A  register  of  baptism  is  not,  per 
«c,  evidence  of  the  place  of  the  birth  of  the  party  baptized  ( 0  Re- 
putation is  sufficient  evidence  of  marriage,  even  where  the  party 
adducing  it  seeks  to  recover  as  heir  at  law  to  his  brother,  the  per- 
son last  seised,  and  the  fiaither  is  still  living  (u)»  Under  the  6  &  7 
Will.  IV.  c.  86,  for  providing  means  for  a  complete  register,  by 
sect.  38,  certified  copies  of  entries,  sealed  or  stamped  with  the  seal 
of  office,  are  to  be  received  as  evidence  of  the  birth,  death,  or 
marriage,  to  which  the  same  relates,  without  any  further  or  other 
proof  of  such  entry. 

If  persons  for  whose  lives  estates  have  been  granted,  remain  be- 
yond the  seas,  or  absent  themselves  in  this  realm,  for  seven  years 
together,  and  no  sufficient  proof  be  made  of  the  lives  of  such  per- 
sons, in  any  actions  commenced  by  the  lessors  or  reversioners  for 
the  recovery  of  the  estates,  they  snail  be  accounted  as  naturally 
dead,  and  the  judge  shall  direct  the  jury  accordingly.  19  Car.  II. 
c.  6.  Proof  of  absence  in  such  a  case  may  be  given  by  a  person 
residing  near  the  estate,  though  not  a  member  of  the  family.  Doe 
v.  DeMn,  4  B.  &  Aid.  433.     Where  a  party  has  been  absent  seven 

J  ears  without  having  been  heard  of,  he  is  presumed,  at  common 
Lw,  to  be  dead ;  but  there  is  not  any  l^al  presumption  as  to  the 
particular  time  of  his  death  within  that  period.  The  presumption 
of  law  relates  only  to  the  fact  of  death  ;  the  time  of  death,  when- 
ever it  is  material,  must  be  the  subject  of  distinct  proof  (or). 

The  original  visitation-books  of  heralds,  compiled  when  pro- 

(q)  Doe  ▼.  Cadwallader,  2  B.  &  Ad.  (t)  R.  v.   North  Petherton,  6  B.   &  C. 

473.  508. 

(r)  See  Monk  ▼.  Butter,  1  Roll.  Rep.  (u)  Doe  ▼.  Fleming,  4  Bingh.  266.    As 

83;   WUliame  ▼.  Bent  India  Ompany,  8  to  marriage,  see  an/e,  p.  10. 
EaKt,  199.  («)  Nepem  v.  Doe,  2  M.  &  W.  914. 

(«)  Sherard's  cote,  cited  2  W.  Bl.  858. 
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fresses  were  solemnly  and  regularly  made  into  every  part  of  the 
ingdom,  to  inquire  into  the  state  of  families,  and  to  register  such 
marriages  and  descents  as  were  verified  to  them  on  oath,  are  al- 
lowed to  be  good  evidence  of  pedigrees  (y).  But  a  pedigree  pur- 
porting to  be  compiled  from  monumental  inscriptions,  family  records, 
and  history,  is  not  admissible,  except  for  the  purpose  of  showing 
the  relationship  of  those  persons  who  were  described  by  the  framer 
of  the  pedigree  as  living,  and  who  might  be  presumed  to  be  per- 
sonally Known  to  him  (z). 

Although  it  is  a  general  rule  that  hearsay  evidence  is  not  admis- 
sible; yet  in  some  cases,  where  a  strict  adherence  to  that  rule 
would  utterly  prevent  the  party  from  establishing  his  case,  the  law 
sanctions  a  departure  from  it.  "  Hearsay  is  good  evidence  to 
prove,  who  is  my  grandfather,  when  he  married,  what  children  he 
had,  &c.,  of  which  it  is  not  reasonable  to  presume  that  I  have 
better  evidence ;  so  to  prove  that  my  father,  mother,  cousin,  or 
other  relation  beyond  the  sea  is  dead ;  and  the  common  reputation 
and  belief  of  it  in  the  family,  gives  credit  to  such  evidence. '  Gilb. 
Ev.  212,  edit.  1761.  See  also  Doe  v.  Griffin,  15  East,  293,  where 
it  was  proved  by  one  of  the  family,  that,  many  years  before,  a 
younger  brother  of  the  person  last  seised  had  gone  abroad,  and 
according  to  the  repute  of  the  family  had  died,  and  that  witness 
had  never  heard  in  the  family  of  his  having  being  married.  This 
was  held  to  be  sufficient  primd  facie  evidence  that  the  party  was 
dead  without  lawful  issue.  Doe  v.  Woollet/,  8  B.  &  C.  22,  ace.  So 
the  declarations  of  the  members  of  a  family  are  received  in  evi- 
dence as  to  pedigrees ;  but  evidence  of  what  a  mere  stranger  has 
said  has  ever  been  rejected  in  such  cases  (a).  So  the  declarations 
of  an  illegitimate  child  have  been  rejected  (&).  So  the  dying  de- 
clarations of  a  person,  who  had,  as  she  stated,  been  servant  to 
M.  W.,  through  whom  the  pedigree  was  traced,  as  to  the  relation- 
ship of  the  plaintiflP  to  the  person  last  seised,  have  been  rejected  (c). 
Declarations  of  servants  and  intimate  acquaintances  are  not  admis- 
sible ;  the  rule  is  confined  to  members  of  the  family.  Johnson  v. 
Lawson,  2  Bingh.  86 ;  see  Doe  v.  Davies,  10  Q.  B.  314. 

The  husband  has  been  considered  as  a  member  of  the  wife's 
family  within  the  exception ;  and,  conse(]|uently,  his  declarations  as 
to  the  illegitimacy  of  his  wife  are  admissible  in  evidence  (rf).  So  a 
widow  has  been  allowed  to  prove  the  declarations  of  her  deceased 
husband  in  support  of  her  son's  title,  although  the  husband,  if 
living,  would  have  had  the  right  which  the  declarations  went  to 
establish  (e).     So  declarations  of  a  person  entitled  to  a  remainder 

iy)  Matthew  v.  Port,  Comb.  63.  (c)  Doe  ▼.  Ridgwaift  4  B.  &  Aid.  53. 

(«)  Davies  v.  Lowndes,  6  B.  N.  C.  167;  {d)  Fowles  v.  Young,  13  Yes.  143;  Doe 

{in  error)  6  M.  &  G.  471,  5^.  C  v.  Harvep,  Ry.  &  M.  297. 

(a)  Per  Lord  Kenyon,  C.  J.,  in  iL  ▼.  {e)  Peerage  case  cited  by  Abbott,  C.  J., 
Eriswell,  3  T.  R.  723.  in  Doe  v.  Tarver,  Ry.  &  M.  141. 

(b)  Doe  ▼.  Barton,  2  M.  &  Rob.  28. 
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upon  fiiilure  of  issue  of  the  then  possessor  are  admissible,  although 
the  title  of  the  plaintiff  was  that  which  the  person  making  the  de- 
clarations would  have  had,  if  living  (/).  ^ut  in  all  cases,  if  it 
appears  that  the  declarations  have  been  made  past  litem  motamy  that 
is,  not  merely  after  the  commencement  of  the  suit,  but  after  the 
dispute  has  arisen,  they  are  not  to  be  received  (^r).  An  inquiry 
before  a  Master  in  Chancery  as  to  who  was  the  proper  person  to  be 
committee  of  a  lunatic,  and  to  certify  who  was  his  next  of  kin  and 
heir  at  law,  to  whom  notice  was  directed  to  be  given,  is  not  a  lis 
mota  within  the  above  rule,  and  depositions  of  members  of  the 
family  taken  upon  oath  before  the  Master  upon  such  an  inquiry  are 
admissible  (A). 

An  entry  in  an  almanack,  by  the  father,  of  the  time  of  the  birth 
of  his  son,  has  been  admitted  to  be  good  evidence,  to  show  that 
the  son  was  under  age  at  the  time  of  making  his  will ;  on  the 
ground,  as  it  should  seem,  of  the  peculiar  means  of  knowledge  of 
the  fact  by  the  father,  and  the  absence  of  all  interest  in  him  at  the 
time  of  the  memorandum  made  (i).  A  written  memorandum  (A), 
by  a  deceased  accoucheur,  stating  that  he  had  delivered  a  woman 
of  a  child  on  a  certain  day,  and  referring  to  his  ledger,  in  which  a 
charge  for  his  attendance  on  that  occasion  was  marked  as  paid^ 
was  held  to  be  good  evidence,  upon  an  issue  as  to  the  child's  age  ; 
on  the  ground,  that  if  a  person  have  pecuUar  means  of  knowing  a 
fact,  and  make  a  declaration  of  that  fact,  which  is  against  his  in- 
teresty  it  is  evidence  after  his  death  (/).  It  will  be  observed,  that 
in  this  caae,  the  memorandum  of  the  payment  of  the  midwife's 
chaise  was  held  to  be  evidence  of  the  date  of  the  birth ;  and  in 
Doe  ▼.  RobsoHy  15  East,  32,  the  entry  of  charges  paid  for  a  lease, 
as  drawn  on  a  certain  day,  was  held  to  be  evidence  that  the  lease 
was  drawn  on  that  day,  which  proof  by  an  eye-witness  of  the 
same  payment  on  account  of  such  charges  would  not  have  been  ; 
and  there  are  other  cases  to  the  same  effect.  The  result  of  these 
authorities  is,  that  the  entry  of  a  payment  against  the  interest  of 
the  party  making  it,  may  have  the  effect  of  proving  the  truth  of 
other  statements  contained  in  the  same  entry,  and  connected  with 
it  (m).  So  receipts  are  evidence  not  only  of  the  fact  of  payment 
havii^  been  made,  but  also  of  the  account  on  which  it  was  made ; 
per  Parke,  B.,  Percival  v.  Nanson,  7  Exch.  4.  The  rule  that 
entries  of  receipts  are  admissible,  because  against  the  interest  of  the 
party  making  them,  does  not  apply  to  entries  in  discharge  of  the 
party  making  them,  for  they  make /or  his  interest.  Doe  v.  Beviss, 
7  C.  B.  456. 

(/)  Doe  V.  Tarver,  ante,  p.  752.  (k)  That  an  oral  declaration  is  admis- 

(g)  Walker  ▼.  Beauchamp,  6  C.  &  P.       sible  (semble).     Stapylton  v.  Clough,  2  £. 

MO.  &  B.  933. 

(A)  Gee  v.  Ward,  7  E.  &  B.  509.  (0  Higham  v.  Sidgway,  10  East,  116. 

(i)  Herbert  ▼.  Tuekal,  Sir  T.  RayoL  84.       See  Gleadow  v.  Mkitu,  1  Cr.  &  M.  423. 

S«6  per  Ellenborough,  C.   J.,  in  Roe  v.  (m)  Per  Parke,  B.,  Daviet  \,  Humphreys, 

RamHngM,  7  East,  290.  6  M.  &  W.  166. 
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Bills  in  equity,  whether  seeking  relief  or  not,  and  depositions, 
are  not  admissible  as  evidence  of  the  facts  therein  mentioned  or  as 
declarations  respecting  pedigree ;  nor  are  depositions  taken  in  the 
Court  of  Chancery,  in  consequence  of  a  bill  to  perpetuate  the  tes- 
timony of  witnesses,  or  otherwise,  receivable  in  evidence  to  prove 
the  facts  sworn  to,  in  any  cause  in  which  the  parties  are  not  the 
same  as  in  the  cause  in  the  Court  of  Chancery,  or  do  not  claim 
under  some  or  one  of  such  parties ;  and,  generally  speaking,  a  bill 
in  Chancery  cannot  be  received  in  evidence  in  a  court  of  law,  to 
prove  any  fact  either  alleged  or  denied  in  such  bill ;  though  to  this 
there  may  be  some  exceptions  (n).  In  Pennell  v.  Meyer ^  2  M.  & 
Rob.  98,  the  plaintiff  tendered  in  evidence  the  answer  of  the  de- 
fendant to  a  Dili  in  equity:  the  defendant  insisted  that  the  bill 
should  be  produced  and  read ;  7H.ndal,  C.  J.,  said,  he  thought  he 
must  order  the  whole  bill  to  be  read  if  the  defendant  required  it, 
though  it  was  certainly  unusual  to  require  this  to  be  done ;  and  he 
should  tell  the  jury,  that  the  statements  in  the  bill  were  not  to  be 
considered  as  admissions  of  the  facts  so  stated,  it  beir^  notorious 
that  allegations,  not  corresponding  with  the  facts,  were  frequently 
introduced  into  bills  for  the  purpose  merely  of  eliciting  the  truth 
from  the  other  party. 

If  the  question  be,  whether  a  certain  manor  be  ancient  demesne 
or  not,  the  trial  shall  be  by  Domesday  Book,  which  will  be  in- 
spected by  the  court  (o).  An  ancient  writing,  found  among  the 
court  rolls  of  a  manor,  stated  to  be  ex  assensu  omnium  tenentiumy 
and  proved  to  have  been  delivered  down  from  steward  to  steward, 
is  admissible  evidence,  although  not  signed  by  any  person,  to  prove 
the  course  of  descent  within  the  manor  {p) ;  for  the  quality  of  the 
hearsay  itself  raises  a  natural  inference  that  it  was  derived  from 
persons  acquainted  with  the  subject  [q).  And  the  same  rule  holds 
with  respect  to  an  entry  in  the  court  rolls  of  a  presentment,  made 
^  by  the  homage,  of  the  customary  mode  of  descent  within  the 

j  manor,  although  no  instances  be  proved  of  any  person  having 

'  taken  according  to  the  mode  of  descent  pointed  out  in  the  present- 

ment (r).     Custom  is  of  the  very  essence  of  a  copyhold ;  and  if 
^  the  custom  be  silent  the  common  law  must  regulate  the  course  of 

descent.  Customs  are  to  be  taken  strictly,  and  cannot  be  extended 
by  implication.  Hence,  where  the  custom  is,  that  the  elder  sister 
shall  mherit,  yet,  by  that  custom,  the  eldest  aunt  of  the  eldest 
n'ece  shall  not  inhent  the  land  («).  So  if  the  custom  be  that  the 
youngest  son  shall  inherit,  and  a  man  has  issue  two  sons  and  dies, 
and  the  land  descends  to  the  younger  son,  who  dies  without  issue, 
the  eldest  son  of  the  eldest  brother  shall  have  the  land ;  because 

(n)  Banbury  Peerage^  D.  P.,  opinions  (7)  See  Freeman  v.  Phillipt,  4  M.  &  S. 

of  thejudg^es.  dOth  May,  1809.     See  re-  486. 

marks  on  this  case  in  Gee  v.  Ward.  (r)  Roe  v,  Parker,  6  T.  R.  26 ;  Create 

(0)  Hob.  188.  V.  Barrett,  I  C.  M.  &  R.  919,  ace. 

(p)  Denm  v.  Spray,  1  T.  R.  466.  («)  Ratclifw.  Chapnum,  4  Leon.  242. 
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the  custom  does  not  hold  in  the  transversal  line,  but  only  in  the 
lineal  descent  {t).  Evidence  of  reputation  of  the  custom  of  the 
manor,  that,  in  default  of  sons,  the  eldest  daughlery  and  in  default 
of  daughters,  the  eldest  sister,  and  in  case  of  the  death  of  all,  the 
descendants  of  the  eldest  daughter  or  sister  respectively  of  the 
person  last  seised  should  take,  is  proper  to  be  left  to  the  jury  of 
the  existence  of  such  a  custom,  as  applied  to  a  great  nephew  (the 
grandson  of  an  eldest  sister)  of  the  person  last  seised ;  although 
the  instances  in  which  it  was  proved  to  have  been  put  in  use 
extended  no  further  than  those  of  eldest  daughter  and  eldest 
sister,  and  the  son  of  an  eldest  sister  (u).  On  a  question  as  to  the 
existence  of  a  custom  in  a  particular  manor,  evidence  of  a  like 
custom  in  an  adjoining  manor,  though  within  the  same  parish  and 
leet,  is  not  admissible  {x). 

To  an  indenture  of  feoffment  by  the  Bank  of  England,  the  seal 
of  the  bank  was  affixed  by  a  paper,  wafered  to  the  indenture,  on 
which  was  written,  "  Sealed  by  order  of  the  Court  of  Directors  of 
the  Governor  and  Co.  of  the  Bank  :  J.  K.  Secretary  :"  it  was 
held,  that  J.  K.  was  not  an  attesting  witness,  and  that  the  execu- 
tion of  the  feoffment  might  be  proved  by  the  seal,  without  calling 
J.  K.  (y) ;  but  the  seal  should,  it  seems,  be  proved  to  be  the  seal 
of  the  corporation  (z)» 

For  the  Defendant. — If  the  defendant  prove  a  title  out  of  the 

Elaintiff,  it  is  sufficient,  though  he  have  not  any  title  himself:  but 
e  ought  to  prove  a  subsisting  title ;  for  producing  an  ancient  lease 
for  1000  years  will  not  be  sufficient,  unless  he  likewise  prove 
possession,  under  such  lease,  within  twenty  years  {a).  So  if  the 
defendant  produce  a  mortgage  deed,  where  the  interest  has  not 
been  |>aid,  and  the  mortgagee  never  entered,  it  will  not  be  sufficient 
to  defeat  the  plaintiff,  who  claims  under  the  mortgagor ;  because  it 
will  be  presumed  that  the  money  was  paid  at  the  day,  and  conse- 
quently, that  it  is  not  a  subsisting  title ;  but  if  the  defendant  prove 
interest  paid  upon  such  mortgage,  after  the  time  of  redemption, 
and  within  twenty  years  (see  ante,  p.  733),  it  will  be  sufficient  to 
nonsuit  the  plaintiff  (6).     And  the  rule  is  the  same  if  the  plaintiff 

Erove  the  title  out  of  himself  Doe  v.  Barnard,  ante,  p.  748.  No 
»s  time  than  twenty  years  will  raise  a  presumption  tnat  a  mort- 
gage term  has  been  assigned  or  surrendered ;  although  the  defend- 
ant does  not  prove  that  interest  continues  to  be  paid(c).  Note, 
that  in  this  case  the  defendant  had  possession  of  the  mortgage  deed. 

(I)  1  Roll.  Abr.  624,  pi  2.  the  validity  of  which  attestation  is  not 

(«)  Doe  ▼.  5K«Joff,  12  East,  62.  requisite." 

(jr)  MarquU  rf  Angleaey  t.   Lord  Ha-  («)  Moiu9  v.  Thornton,  8  T.  R.  307,  per 

tkerton,  10  M.  &  VIT.  218.  Lawrence,  J. 

(y)  Doe  ▼.  Chambers,  4  A.  &  E.  410.  (a)  Bull.  N.  P.  110. 

But  now  by  the  Com.  Law  Froc.  Act,  (b)   Wilson y.  Witherby.BuW.'S.  V.llQ. 

1854,  s.  26,  it  is  *'  not  necessary  to  prove  (0)  Doe  v.  Calvert,  6  Taunt  170. 
by  the  attesting  witness  any  instrument  to 
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The  defendant  produced  a  mortgage  for  years,  by  deed,  from 
the  plaintiff's  ancestor,  upon  which  was  an  indorsement  in  hcBC 
verbtty  "  Received  of  M.  O.  600/.  on  the  within  recited  mortgage, 
and  all  interest  due  to  this  day ;  and  I  do  hereby  release  to  the 
said  M.  O.,  and  discharge  the  mortgaged  premises  from  the  said 
term  of  600  years."  On  a  case  reserved,  the  court  held,  that  these 
words  amounted  to  a  surrender  of  the  term ;  and  that  such  sur- 
render might  be  by  note  in  writing,  without  deed,  by  the  Statute 
of  Frauds,  29  Car.  II.  c.  3,  s.  3  (rf).  By  8  &  9  Vict.  c.  106,  s.  3, 
a  surrender  in  writing  of  an  interest  in  any  hereditaments  not 
being  copyhold,  "  and  not  being  an  interest  which  might  by  law 
have  been  created  without  writing,"  shall  be  void,  unless  made  by 
deed.  The  Statute  of  Frauds  excepted  surrenders  by  act  or 
operation  of  law,  which,  therefore,  being  valid,  though  not  made 
^'  by  note  in  writing"  within  that  act,  need  not  now  be  made  by 
deed.  Any  instrument  in  writing  used  as  evidence  of  a  surrender 
must  be  duly  stamped  (under  13  &  14  Vict.  c.  97.)  Williams  v. 
SaivyeTy  3  B.  &  B.  70.  Such  an  indorsement  as  the  above,  how- 
ever, would,  without  a  stamp,  be  evidence  of  the  satisfaction  of 
the  term  within  the  8  &  9  Vict.  c.  1 12,  and,  therefore,  the  defendant 
relying  on  possession  only  (see  the  facts  stated  2  Wils.  26),  would 
entitle  the  plaintiff  to  a  verdict,  as  the  law  stands  at  present  Doe 
V.  Mousdaie,  16  M.  &  W.  689. 


XI.  Verdict — Judgment^  ^c. 

Verdict — By  sect.  180  of  the  Common  Law  Procedure  Act, 
1862,  the  question  at  the  trial  is,  whether  the  statement  in  the 
writ  of  the  title  of  the  claimants  is  true  or  false;  **  and  if  true,  then 
which  of  the  claimants  is  entitled,  and  whether  to  the  whole  or  part, 
and  if  to  part,  then  to  which  part  of  the  property  in  question,*  and 
the  verdict  is  to  be  entered  accordingly.  In  cases  of  joint  tenants, 
tenants  in  common  and  coparceners,  the  additional  question,  of 
whether  an  actual  ouster  has  taken  place,  shall  be  tried.  Sect.  188. 

Previous  to  the  above  act,  in  an  ejectment  for  a  messuage,  where 
it  was  found  that  a  small  part  of  the  house  was  built,  by  encroach- 
ment, upon  the  land  of  the  plaintiff,  and  not  the  residue,  yet  the 
Elaintift  recovered  for  that  parcel  by  the  name  of  a  messuage  (e). 
o  where  the  declaration  was  of  a  fourth  part  of  a  fifth  part ;  and 
the  title  of  the  plaintiff  was  only  to  one-third  of  one-fourth  of  one- 
fiflh,  being  only  one-third  of  what  was  declared  for ;  and  it  was 
said,  that  the  plaintiff  could  not  have  a  verdict,  because  the  verdict 
ought  to  agree  with  the  declaration.  But  per  Cur,,  the  verdict 
may  be  taken  according  to  the  title  (/).     So  where  the  declaration 

(rf)  Farmer  v.  Rogers,  Bull.  N.  P.  110.  (/)  AbUit  v.  Skinner,  1  S'ldL  229. 

(e)  Roll.  2  Abr.  704,  pi.  22. 
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WHS  for  a  moiety  of  land ;  and  the  question  was,  whether  the  plaintiff 
could  recover  a  third  part,  per  Lord  Mansfield^  C.  J., — "  The  plain- 
tiff shall  recover  according  to  his  title,  arid  it  is  not  any  objection 
to  his  recovering  what  he  has  really  a  title  to,  that  he  has  de- 
manded more,  though  the  reverse,  indeed,  will  not  hold,  viz,^  that 
if  he  demands  less,  he  shall,  nevertheless,  be  entitled  to  recover 
more*'  {g).  So  if  an  ejectment  be  brought  for  100  acres,  plaintiff 
may  recover  40.  If  the  jury  find  for  the  plaintiff  for  part,  they 
should  find  as  to  the  residue  for  the  defendant.  Doe  v.  EUis, 
13  M,  &  W.  241.  As  between  landlord  and  tenant,  the  jury  may 
also  find  a  verdict  for  the  amount  of  the  damages  for  mesne  profits 
down  to  the  day  of  trial  or  some  previous  day;  Common  Law  Pro- 
cedure Act,  1852,  s.  214,  po^f,  p.  761 ;  but  this  is  at  the  option  of  the 
landlord,  who  may  exercise  such  option  at  the  trial,  although  the 
writ  and  issue  do  not  contain  any  claim  in  respect  of  them.  Smith 
▼.  Tett,  9  Exch.  307.  It  is  not  necessary  for  him,  in  such  case, 
to  prove  due  notice  of  trial.  Thompson  v.  Hodgson^  12  A. 
&  E.  136. 

If  the  title  of  the  claimant  appear  to  have  existed  as  alleged  in 
the  writ,  and  at  the  time  of  service  thereof,  but  has  expired  before 
trial,  Ae  claimant  is  entitled  to  a  verdict  accordingly,  and  to  a 
judgment  for  his  costs  of  suit.  Common  Law  Procedure  Act, 
1H62,  s.  181.  If  the  defendant  appears  and  the  claimant  does  not 
appear,  the  claimant  shall  be  nonsuited.  If  the  claimant  appears 
and  the  defendant  does  not  appear,  the  claimant  shall  be  entitled 
to  recover  as  heretofore  without  any  proof  of  his  title.  Sect.  1 83. 
By  114  R.  G.,  H.  T.  1863— If  the  plamtiff  appears  and  the  de- 
fendant does  not  appear,  the  defenaant  shall  be  taken  to  have 
admitted  the  plaintiff's  title,  and  the  verdict  shall  be  entered  for 
the  plaintiff  without  producing  any  evidence,  and  the  plaintiflP  shall 
have  judgment  for  his  costs  as  in  other  cases.  By  30  PI.  R.,  T.  T. 
1863 — If  the  plaintiff  appear  and  the  defendant  does  not  appear, 
the  plaintiff  shall  be  entitled  to  a  verdict  without  producing  any 
evidence,  and  shall  have  judgment  for  costs  as  in  other  cases. 

Judgment, — Upon  a  finding  for  the  claimant,  judgment  may  be 
signed  and  execution  issue  for  the  recovery  of  the  possession  of  the 
property,  or  such  part  thereof,  as  the  jury  shall  find  the  claimant 
entitled  to,  and  for  costs,  within  such  time  not  exceeding  the  fifth 
day  in  term  after  the  verdict,  as  the  court  ox  judge  before  whom 
the  cause  is  tried  shall  order ;  and  if  no  such  order  be  made,  then, 
on  the  fifth  day  in  term  after  the  verdict,  or  within  fourteen  days 
after  such  verdict,  whichever  shall  first  happen.    Sect.  186.     Upon 

(g)  Denm  v.  PurvUf  1  Burr.  326,  and  Meredith  v.  Band,  Dyer,  116,  b.,  pi.  67,  in 
MS.;  lee  Comb.  101.  marg. 

(A)  Ou9  v.  JUamdf  Cro.  £liz.  12.    Bee 
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a  finding  for  the  defendants,  or  any  of  them,  judgment  may  be 
signed  and  execution  issue  for  costs  against  the  claimants  named 
in  the  writ,  within  such  time,  &c.  (as  in  the  preceding  section).  If 
the  plaintiff  be  nonsuited,  the  defendant  shall  be  entitled  to  judg- 
ment for  his  costs  of  suit,  29  PI.  R.,  T.  T.  1853.  If  the  defendant 
wishes  to  move  for  a  new  trial,  he  should  apply  to  the  judge 
for  an  oixler  to  stay  judgment  and  execution  until  the  fifth  day  of 
next  term  (i).  When  a  landlord  obtains  a  verdict  against  a  tenant 
who  has  found  security  for  costs  and  damages  under  sect  213,  the 
judgment  cannot  be  stayed  by  order  of  the  judge,  unless  the  verdict 
be,  in  the  opinion  of  the  judge,  contrary  to  evidence,  or  the 
damages  excessive,  or  by  consent,  or  except  the  defendant  shall 
find  security  not  to  commit  waste,  sell  standing  crops,  &c.  Sect.  215. 

The  court  will  make  every  possible  intendment  to  support  the 
judgment.  A  bare  possibility  of  title,  consistent  with  the  judg- 
ment, will  be  sufficient  (A). 

Execution, — It  was  formerly  the  practice  for  the  plaintiff  to  in- 
demnify the  sheriff  v/),  but  the  sheriff  could  not  demand  it(m),  and 
it  is  not  now  usual  (n).  The  sheriff  delivers  possession  at  the  show- 
ing of  the  plaintiff,  who  is,  at  his  peril,  to  take  possession  of  no 
more  than  he  is  entitled  to  (o).  If  the  plaintiff  take  out  execution 
for  more  than  the  recovery  warrants,  the  court  will  interpose  in  a 
summary  way,  and  restore  the  tenant  to  the  possession  of  such 
part  as  was  not  recovered  (p).  By  the  221st  section  of  the  C.  L. 
P.  Act,  1852,  the  equitable  jurisdiction  theretofore  exercised  by 
the  court  over  actions  of  ejectment,  "  so  as  to  ensure  a  trial  of  the 
title  and  of  actual  ouster  when  necessary,  only,  and  for  ail  other 
purposes  for  which  such  jurisdiction  may  at  present  be  exercised," 
is  expressly  preserved,  and  the  statutes  not  inconsistent  with  the 
act  are  to  remain  in  force  and  be  applied  thereto.  If  the  execution 
be  for  twenty  acres,  the  sheriff  must  give  possession  of  twenty 
acres,  according  to  the  estimation  of  the  county  where  the  lands 
lieiq).  It  is  at  the  election  of  the  plaintiff  whether  the  sheriff 
shall  return  the  writ  of  hab.  fac.  poss.  or  not  (r).  But  the  sheriff 
is  bound  to  execute  the  writ  when  he  is  required  to  do  it,  and 
nothing  occurs  to  prevent  him:  and  where,  m  taxing  costs,  the 
master  disallowed  certain  expenses,  on  the  ground  that  the  writ 
was  not  executed ;  it  was  held,  that  the  costs  which  were  disal- 
lowed through  the  sheriff's  default  in  not  executing  the  writ  might 
be  recovered  in  an  action  on  the  case  against  the  sheriff  («).     The 

(i)  Cole  on  Ejectment,  336.  (o)  Connor  ▼.  fVest,  6  Burr.  2678. 

(k)  Monet  v.  Barry,  2  Str.  1180 ;  J2oe  (p)  1  Burr.  629;  per  Lord  Mm^td, 

y.  Power,  2  N.  R.  1.  C.  J.,  Doe  ▼.  Dawson,  8  Wils.  49. 
(0  Gilb.  Eject.  110.  (g)  1  Roll.  Abr.  886,  (H.)  pL  4. 

(m)  See  Mason  v.  Paynter.  (r)  MoUneux  v.  Fulgam,  Palm.  289. 

(r)  Cole  on  Ejectment,  345.  (t)  Mason  ▼.  Paynier,  1  Q.  B.  974. 
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court  will  not  oblige  the  sherifT  to  return  it,  except  at  the  instance 
of  the  plaintiff.  !But,  after  possession  has  been  given  under  the 
writ,  the  plaintiff  cannot  sue  out  another  writ,  although  he  is  dis- 
turbed by  the  same  defendant,  and  though  the  sheriff  have  not  re- 
turned the  former  writ ;  for  an  alias  cannot  issue  after  a  writ  is 
executed;  if  it  could,  the  plaintiff,  by  omitting  to  call  on  the 
sheriff  to  make  his  return  to  the  writ,  might  retain  the  right  of  suing 
out  a  new  hab.  fac,  poss.,  as  a  remedy  for  any  trespass  which  the 
same  tenant  might  commit  within  twenty  years  next  after  the  date 
of  the  Judgment  {t).  But  he  may  in  such  a  case  apply  to  the 
court  for  a  rule  for  a  fresh  writ  (m).  A  writ  of  possession  is  not 
necessary,  if  the  defendant  acquiesces  in  the  judgment,  and  goes 
out  of  his  own  accord;  Wilkinson  v.  Kirby^  16  C.  B.  430;  per 
Parhe.H.,  11  Exch.  32. 

Costs. — The  court  will,  in  the  exercise  of  their  equitable  jurisdic- 
tion (aa/e,  p.  758),  compel  the  real  defendant  to  pay  the  costs,  al- 
though he  is  not  a  party  to  the  record  {x) ;  but  it  must  be  shown 
that  the  defence  was  conducted  for  his  benefit,  and  it  is  not  enough 
to  show  that  he  is  interested,  as  an  equitable  mortgagee  of  part  of 
the  premises,  and  that  he  has  endeavoured  to  make  terms  with  the 
plaintiff  since  the  judgment.  Anstey  v.  Edwards,  16  C.  B.  212. 
Where  three  ejectments  were  brought  against  a  landlord  and  his 
two  tenants,  and  the  landlord  obtained  a  rule  for  the  consolidation 
of  the  three  actions,  and  that  the  ejectment  against  one  of  the 
tenants  (a  pauper)  should  abide  the  event  of  the  ejectment  against 
the  other,  and  that  action  was  tried,  and  the  plaintiff  obtained 
judgment,  and  took  possession  of  all  the  three  tenements,  the  court 
compelled  the  landlord  to  pay  the  costs  of  that  ejectment  (y). 


XII.  Errcyr, 

By  the  C.  L.  P.  Act,  1852,  s.  208  {z\  err  jr  may  be  brought 
after  a  special  verdict,  bill  of  exceptions,  or  by  consent  after  a 
special  case  (a),  but  execution  shall  not  be  thereby  stayed,  un- 
less the  plaintiff  in  error  shall  within  four  days  of  lodging  the 
memorandum  of  error,  or  after  judgment,  or  before  execution,  be 
bound  to  the  claimant  in  double  the  yearly  value  of  the  property, 
and  double  the  costs  recovered,  on  condition  to  pay  such  costs, 
damages,  and  sums  of  money,  as  shall  be  awarded,  upon  or  after 

(/)  Do9  ▼.  Rott  1  Taunt  65 ;   but  see  {%)  This  is   substantially  a  re-enact- 

Kiugidale  ▼.  Mann,  1  Salk.  821.  ment  of  16  &  17  Car.  II.  c.  8,  s.  8. 

(u)  Do€  ▼.  Moe,  2  D.  N.  S.  407.  (a)  By  the  Com.  Law  Proc.  Act,  1854, 

(x)  Dm  t.    Oraift  10   B.   &  C.   615;  s.  32,  error  may  be  brought  upon  a  special 

Hmtehkuom  T.  Oreenwood,  4  £.  &  B.  824,  case  in  the  same  manner  as  upon  a  special 

aee.  verdict,  unless  the  parties  agree  to  the 

(y)  Thnuf(mty,Shent<m,\0B,8i Clio,  contrary. 
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such  judgment  affirmed,  or  discontinuance.  Although  the  words 
of  the  statute  seem  to  require  a  recognizance  by  tlie  plaintiff  in 
error  himself ^  yet  it  has  been  held,  that  the  intention  of  the  legis- 
lature will  be  satisfied  by  the  plaintiffs  in  error  procuring  respon- 
sible persons  to  enter  into  the  ooligation  required  (6).  The  plain- 
tiff in  error  is  not  bound  to  giv^e  the  defendant  in  error  notice  of 
his  entering  into  the  recognizance  (c).  By  the  same  section,  in 
case  of  affirmance  or  discontinuance,  the  court  may,  on  the  appli- 
cation of  the  claimant,  issue  a  writ  to  inquire  of  the  mesne  profits, 
and  of  the  damage  by  any  waste  committed  after  the  first  judg- 
ment; and  are,  on  the  return  thereof,  tojgive  iudgment,  and  award 
execution  for  the  same,  and  costs,  liie  bail  in  error  are  not 
chargeable  for  mesne  profits  in  an  action  upon  their  recognizance, 
unless  the  amount  be  ascertained  as  above  directed  (d).  In  cases 
between  landlord  and  tenant  this  security  is  in  addition  to  the  bail 
for  the  damages  and  costs  required  by  section  213  (e). 


XIII.  Of  the  Action  of  TVespass  for  Mesne  Profits  (J'). 

The  iudgment  in  ejectment  under  the  Common  Law  Procedure 
Act,  1862  (see  Sched.  A.,  form  14  et  seq.)y  is  for  the  recovery  of 
possession  of  the  property  and  costs  only  ;  and  no  damages  are 
recoveraUe  except  in  cases  between  landlord  and  tenant  under 
sect.  214,  and  then  only  at  the  option  of  the  landlord.  For  the 
damage  sustained  by  the  plaintiff  in  being  kept  out  of  the  rents  and 

Erofits  of  the  land,  the  law  has  provided  another  remedy,  namdy, 
y  an  action  which  may  be  brought  by  the  plaintiff  in  ejectment 
against  the  person  in  actual  possession,  or  the  landlord  who  has 
been  let  in  to  defend  the  ejectment  (^r),  for  mesne  profits.  This 
action  is,  in  form,  one  of  trespass,  because,  by  bringing  ejectment, 
the  plaintiff  treats  the  defendant  as  a  trespasser,  on  and  from  the 
day  mentioned  in  the  writ  (A) ;  and  in  it  the  plaintiff  may  declare, 
not  only  for  the  loss  of  the  mesne  profits,  but  also  for  the  costs  of 
the  ejectment,  where  the  case  requires  it,  as  after  judgment  for 
default  of  appearance  to  the  writ  (i)  (sect.  177),  or  where  the 
plaintiff  has  incurred  costs  in  a  court  of  error  in  reversing  a  judg- 
ment of  ejectment  obtained  by  the  defendant  (j).  This  action  is 
local  in  its  nature,  and  must  be  brought  in  the  county  where  the 
lands  lie.     It  may  be  brought  by  one  tenant  in  common,  who  has 

(6)  Keene  v.  Deardon,  8  East,  298.  tion  and  all   matters  in  difference    re- 

(c)  Doe  V.  Gowndry^  7  Taunt.  427.  ferred  by  an  order  of  Nisi  Prius  to  such 

(d)  Doe  V.  Reynolds,  1  M.  &  S.  247.  arbitrator.  Stnalley  v.  Blackburn  Railway, 

(e)  Roe  V,  Moore,  7  Bingh.  124.  27  L.  J  ,  Exch.  65, 

(/)  This  action    is  not  maintainable  (g)  Doe  v.  Challi*,  17  Q.  B.  166. 

after  an  award  by  an  arbitrator  of  a  cer-  (A)  Per  Ashhurst,  J.,  Birch  ▼.  fFrigkt, 

tain  sum  for  land  which  has  been  wrong-  I  T.  R.  387. 

fully  taken  by   a  railway  company,  an  (i)  Doe  v.  Huddart,  2  C.  M.  ft  R.  816. 

ejectment  brought  therefor,  and  the  ac-  (j)  Nowell  y.  Roake, post,  p.  768. 
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recovered  in  an  action  of  ejectment  by  default,  against  his  com- 
panion (A). 

By  the  Common  Law  Procedure  Act,  1852,  s.  214  (/),—"  Where- 
ever  it  shall  appear  on  the  trial  of  any  ejectment,  at  the  suit 
of  a  landlord  a^inst  a  tenant,  that  the  tenant  or  his  attorney  has 
been  served  with  due  notice  of  trial,  the  judge  before  whom  such 
cause  shall  be  tried  shall,  whether  the  defendant  shall  appear  or  not, 
permit  the  claimant,  after  proof  of  his  right  to  recover  possession 
of  the  premises  mentioned  in  the  writ,  to  go  into  evidence  of  the 
mesne  profits,  which  shall  or  might  have  accrued  from  the  determi- 
naticMi  of  the  tenant's  interest  to  the  time  of  the  verdict,  or  to 
some  preceding  day  to  be  specicdly  mentioned  therein:  and  the 
jnry  shall,  in  such  case,  give  their  verdict  both  as  to  the  recovery 
of  the  premises,  and  also  as  to  the  amount  of  the  damages  to  be 
paid  for  such  mesne  profits,  &c.  Provided  that  nothing  hereinbefore 
contained  shall  be  construed  to  bar  any  landlord  from  bringing  any 
action  for  the  mesne  profits,  which  shall  accrue  from  the  verdict, 
or  the  day  so  specified,  down  to  the  delivery  of  possession  of  the 
premises  recovered.     See  ante,  p.  757. 

JSvidence,— The  evidence  necessary  to  support  this  action,  after 
judgment  aigainst  the  tenant  in  possession,  is  a&  follows: — an  ex- 
amined copy  of  the  judgment  in  ejectment,  or  an  office  copy  where 
the  action  is  in  the  same  court,  and  the  parties  are  the  same  (Tay- 
lor on  Evidence,  sect.  1 382 ) ;  proof  of  the  length  of  time  during 
which  the  defendant  has,  either  actually  or  constructively,  occupied ; 
of  the  value  of  the  mesne  profits,  and  of  the  costs  of  executing  the 
writ  of  possession.  Before  the  Common  Law  Procedure  Act,  1852, 
where  tne  judgment  was  against  the  tenant  in  possession  after  verdict, 
it  was,  it  seems,  sufficient  to  produce  the  judgment  without  proving 
actual  entry  by  the  plaintiff,  either  under  the  writ  of  possession,  or 
otherwise ;  because,  by  entering  into  the  consent  rule,  the  defendant 
admitted  lease,  CTi<ry,and  ouster.  See  Doe  v.  Wru/JU^  10  A.  &  E.  763. 
But  where  the  judgment  was  by  default  against  the  casual  ejector, 
arid  so  no  rule  entered  into,  it  was  held,  that  the  plaintiff  could  not 
maintain  trespass  without  an  actual  entry,  and,  therefore,  ought  to 
prove  the  writ  of  possession  executed.  Thorpe  v.  Fry,  Bull.  N.  F.  87. 
Since  that  act,  therefore,  the  plaintiff  should  be  prepared  with  an 
examined  copy  of  the  writ  of  possession  and  return  of  execu- 
tion (m).  But  if  the  plaintiff  has  been  let  into  possession  by  the 
defendant,  that  will  supersede  the  necessity  of  proving  that  the  writ 
of  possession  has  been  executed  (n). 

The  judgment  in  ejectment  will  be  conclusive  evidence  against 
the  tenant  in  possession  of  the  plaintiff's  title,  from  the  day  men- 

(iir)  OoodtUle  v.  7W&f,  3  Wils.  118.  (m)  See  per  Parke,  B.,  Bamett  v.  Earl 

(/)  This    u    an  adaptatioa  of  th«   1      qf  Guildford,  II  Exch.  82. 
Gea  IV.  c  87,  s.  2.  (n)  mikitmm  v.  Kirby,  15  C.  B.  430. 
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tioned  in  the  writ  thenceforward,  unless  its  determination  on  some 
subsequent  day  appear  by  the  pleadings  {o)  ;  consequently,  in  the 
action  for  mesne  profits,  it  is  not  necessary  for  the  plaintiff  to  be 
prepared  with  proof  of  title,  except  where  he  seeks  to  recover  the 
profits  antecedent  to  the  day  mentioned  in  the  writ,  or  brings  his 
action  against  a  precedent  occupier  {p).  But  in  order  to  render 
the  judgment  by  aefault  conclusive  evidence  of  the  title,  it  must  be 
pleaded  as  an  estoppel  (9) ;  for  a  judgment  is  in  no  case  conclusive 
unless  pleaded  by  way  of  estoppel  (r). 

If  the  plaintiff  declares  against  the  defendant  for  having  taken 
the  mesne  profits  for  a  longer  period  of  time  than  six  years  before 
action  brought,  the  defendant  may  plead  the  Statute  of  Limitations, 
and  thereby  protect  himself  from  all  but  six  years  (s).  An  execu- 
tion creditor  is  not  entitled  to  the  rent  which  accrues  due  after  the 
delivery  of  the  writ  of  elegit  to  the  sheriff,  but  before  the  inquisi- 
tion is  taken  (t).  This  action  being  for  the  recovery  of  damages, 
which  are  uncertain,  the  bankruptcy  of  the  defendant  cannot  be 
pleaded  in  bar(u);  and  on  the  same  principle  a  plea  of  discharge 
under  an  insolvent  debtors'  act  is  no  bar  (ar).  Nor  is  the  pendency 
of  a  writ  of  error  in  parliament  a  bar  in  law  to  such  an  action  (y). 

A  judgment,  recovered  in  ejectment  a^inst  the  wife,  cannot  be 
given  in  evidence  in  an  action  against  the  husband  and  wife,  for 
the  mesne  profits;  because  the  husband  was  no  party  to  that 
suit  (z).  So  a  recovery  in  ejectment  against  a  former  tenant  in 
possession  is  not  producible  m  evidence,  against  a  person  who  is 
afterwards  found  m  possession,  without  proving  that  he  came  in 
under  the  defendant  in  ejectment,  so  as  to  make  him  a  privy  to 
the  judgment  in  ejectment;  the  rule  of  law  being,  that  judgments 
bind  only  parties  and  privies,  and  as  to  strangers  are  considered  as 
res  inter  alios  actce  and  consequently  not  producible  against 
them  (a).  But  where  the  judgment  was  against  the  casual 
ejector,  the  ejectment  having  been  served  on  the  tenant,  it  was 
held,  that  the  judgment  was  admissible  against  the  landlord,  if  he 
had  notice  of  the  ejectment,  or  subsequently  promised  to  pay  the 
rent  and  costs  (i).  And  so  e  converso  where  the  judgment  in  eject- 
ment was  against  the  lessor,  and  the  action  for  mesne  profits 
against  the  lessor,  lessee  and  under-lessee ;  it  was  held,  that  the 
judgment  was  admissible  against  the  lessee,  and  that,  it  being 
proved  that  the  lessee  was  in  actual  possession  during  the  time  for 
which  mesne  profits  were  claimed,  through  his  under-lessees  (from 
whom  he  had  received  rent,  and  whom  he  declared  to  be  his  tenants 

(0)  WiVcinton  v.  Kirhy,  15  C.  B.  430.  («)  Goodtitle  v.  North,  2  Doug.  683. 

ip)  DecMta  V.  MHnt,  Bull.  N.  P.  87.  (x)  Lloyd  ▼.  PeeU,  8  B.  &  Aid.  407. 

iq)  Doe  V.  Huddart,  2  C.  M.  &  R.  316.  (y)  Doe  ▼.  Wright,  10  A.  &  £.  763. 

(r)  Per  Parke,  B.,  Doe  v.  Seaton,  2  C.  (c)  Deim  ▼.  White,  7  T.  R.  1 12. 

M.  &  R.  732.  (a)  Doe  v.  Harvey,  8  Bingh.  242. 


(«)  Bull.  N.  P.  88.  (6)  Hunter  ▼.  Bntti,  3  Campb.  454. 

'  ^  Sharp  V.  Key,  8  M.  &  W.  379. 
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when  possession  was  demanded  by  the  plaintiff)^  the  plaintiff  was 
entitled  to  retain  the  verdict  he  had  obtained  against  the  three 
defendants  (c). 

The  pliuntiff  brought  ejectment,  and  judgment  for  defendant, 
which  was  afterwards  reversed  on  error.  The  plaintiff  afterwards 
brought  an  action  for  mesne  profits,  and  claimed  to  recover  by 
way  of  damages  the  costs  in  error ;  it  was  held  (d),  that  he  was 
entitled  to  recover  those  costs  as  part  of  the  damage  sustained,  on 
the  ground,  it  seems,  that  the  court  of  error  could  not  award  costs 
to  the  plaintiff,  and  that  such  costs  could  not  otherwise  have  been 
recovered  at  all  {see  per  Vaughariy  B.,  in  Symonds  v.  Page^  1  C.  & 
J.  34);  but  now  by  sect.  42  of  the  Common  Law  Procedure  Act, 
1854,  the  Court  of  Appeal,  which  by  sect.  36  includes  the  court 
of  error,  has  power  to  adjudge  payment  of  costs,  and  to  order 
restitution,  &c.  It  was  also  held  in  NoweJl  v.  Rodkcy  that  the  jury 
might  consider  the  costs  between  attorney  and  client  as  the  measure 
of  damage ;  and  this  is  so,  where  there  has  been  no  taxation,  but 
where  there  has,  though  at  the  instance  of  the  defendant,  the 
plaintiff  is  bound  by  it.     Doe  v.  Filliter,  13  M.  &  W.  47. 

On  the  subject  of  costs,  see  3  &  4  Vict.  c.  24,  ante,  p.  37. 

(0  Doe  v.  Harlow,  12  A.  &  E.  40.  (d)  Novell  v.  Roake,  7  B.  fr  C.  404. 
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I.  Of  Probate. 

By  the  20  &  21  Vict.  c.  77,  ("the  Court  of  Probate  Act,  1867,") 
the  testamentary  jurisdiction  of  all  ecclesiastical,  peculiar,  ma- 
norial and  other  courts,  having  authority  to  grant  or  revoke  pro- 
bate of  wills  or  letters  of  administration,  (and  therewith  the  whole 
doctrine  of  bona  notabilia,)  is  abolished  (sect.  3) ;  and  the  juris- 
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diction  and  authority  of  granting  or  revoking  probate,  &c.  is  vested 
in  the  Court  of  Probate  established  under  mat  act,  to  which  all 
the  powers  then  vested  in  any  court  or  person  for  those  purp' sea 
are  tran^rred  (sect.  4).  By  sect.  23,  such  court  shall  have  the 
same  powers,  and  its  grants  and  orders  the  same  effect,  in  relation 
to  the  personal  estajte  of  deceased  persons,  as  the  Prerogative 
Court  wA  within  the  province  of  Canterbury  at  the  time  of  the 
passing  of  the  act..  And  by  sect.  25,  the  same  power  of  enforcing 
Its  decrees,  orders,  &c.  9a  the  Court  of  Chancery, 

**  It  is  wdl  established,  that  in  the  case  of  a  British  subject 
dying  intestate  in  the  colonies  or  in  foreign  countries,  a  prerogative 
administraticm  extends  to  all  the  personal  property  of  the  intestate, 
wherever  situate,  at  the  time  of  his  death,  whether  in  Great  Britain, 
or  in  the  colonies,  or  in  anv  country  abroad''  (a).  There  is,  it  is 
presumed,  no  distinction  in  this  respect  between  probate  and  letters 
of  administraticA.  Assets  in  Ireland  are  to  be  considered  as  assets 
abroad,  8.  C  But  by  20  &  21  Vict  c  79,  ss.  94,  95,  Irish  pro- 
bates or  letters  of  administration  may  be  produced  to  the  English 
Probate  Court,  and  when  sealed  with  the  seal  of  the  court,  and 
stamped,  have  the  same  effect  as  a  probate  here ;  and  so  of  English 
probates,  kc.  produced  in  Ireland  to  the  court  there.  Adminis- 
tration was  granted  in  Bengal  to  B.  as  attorney  to  A.,  a  creditor 
in  Bengal,  and  he  received  money  under  that  Afterwards  C. 
obtained  administration  in  England.  A.  sued  B  for  money  had 
and  received  to  his  use ;  and  it  was  held,  that  he  was  entitled  to 
recover  (i).  So  where  a  widow  of  an  officer  obtained  administra- 
tion in  Bombay,  and  transmitted  effects  of  the  deceased  obtained 
thereunder  to  her  agent  in  England,  and  a  creditor  of  the  deceased 
afWwards  took  out  administration  in  England  and  sued  such  agent 
for  money  in  his  hands,  it  was  held,  that  the  action  would  not  lie 
at  his  suit,  but  only  at  that  of  the  widow  (c).  If  one  take  ad- 
ministration to  a  person  who  was  feb  de  se,  and  receive  effects 
under  it,  he  shall  be  liable  to  creditors,  though,  by  law,  the  effects 
belong  to  the  king  (d). 

By  sect  46  of  the  20  &  21  Vict  c.  77,  the  district  registrars 
appointed  under  the  act  may  grant  probate  or  administration  in 
common  form,  in  the  name  of  the  Court  of  Probate,  on  an  affidavit, 
that  the  testator  or  intestate  had  a  fixed  place  of  abode  within  the 
district,  such  probate  to  have  effect  over  the  personal  estate  of  the 
deceased  in  all  parts  of  England ;  "  and  every  probate  and  ad- 
ministration granted  by  any  such  district  registrar  shall  effectually 
discharge  and  protect  all  persons  paying  to  or  dealing  with  any 
executor  or  administrator  tnereunder,  notwithstanding  the  want  of 
or  defect  in  such  affidavit,  as  is  hereby  required."     Sect  47. 

By  sect.  62,  when  probate  of  a  will  affecting  real  estate  is  granted 

(a)  Ptr  Cur.    Whytt  ▼.   iZofc,  8  Q.  B.  (e)  CurrtB  y.Bueh^m,  1  D.d^  R.  S5. 

£07.  (d)  Megit  V.  JoAmjou,  2  Doug.  6i2. 

(h)  Fwringdom  ▼.  Clerk,  8  Doug.  124. 
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in  solemn  form,  or  its  validity  declared  by  a  decree  in  a  contentious 
matter,  the  probate  or  decree  shall  enure  for  the  benefit  of  all  per- 
sons interested  in  the  real  estate  affected  by  the  will,  and  the  pro- 
bate copy  of  the  will,  or  the  letters  of  administration  with  the  will 
annexed,  or  a  copy  thereof,  stamped  with  the  seal  of  the  court, 
shall,  in  all  courts,  and  in  all  suits  relating  to  real  estate,  (except 
appeals  under  the  act,)  be  received  as  conclusive  evidence  of  the 
contents  and  validity  of  the  will,  in  like  n^anner  as  a  probate  is 
received  in  evidence  in  matters  relating  to  personal  estate.  Where 
probate  has  not  been  granted  in  solemn  form,  or  the  validity  of  the 
will  so  established,  the  probate,  or  a  copy,  is  to  be  sufficient 
evidence  of  the  contents  of  the  will  and  its  validity,  imless  notice 
has  been  given  by  the  other  party  to  dispute  it.  Sect.  64.  The 
costs  of  producing  and  proving  the  original  will  in  any  such  action 
are  in  the  discretion  of  the  judge  at  the  trial.     Sect.  65. 

After  any  grant  of  administration  no  person  shall  have  power  to 
prosecute  any  suit,  &c,  until  such  administration  shall  have  been 
revoked ;  sect.  76 ;  but  in  case  of  proceedings  being  commenced 
against  a  temporary  administrator,  and  the  administration  being 
subsequently  revoked,  a  suggestion  may  be  made  on  the  record  of 
such  revocation,  and  of  the  grant  of  probate,  &c.  consequent  thereon, 
and  the  action  may  proceed  i^ainst  the  new  executor  or  adminis- 
trator, subject  to  such  conditions  as  the  court  may  direct  Sect.  76. 

By  sect.  86,  all  grants  of  probates  and  administrations  made 
before  the  commencement  of  the  act,  (25th  August,  1857,)  which 
may  be  void  or  voidable  by  reason  only  that  the  courts  from  which 
respectively  the  same  were  obtained  had  not  jurisdiction  to  make 
such  grants,  shall  be  as  valid  as  if  the  same  had  been  obtained 
from  courts  entitled  to  make  such  grants. — This  provision  does  not 
apply  to  grants,  by  courts  having  competent  jurisdiction,  to  ttte 
wrong  person.  Such  grant,  however,  "  is  not  void,  but  only  void- 
able" (e).  So  Westony  Baron,  in  Simpson  v.  Treskr,  Bull.  N.  P. 
141,  "Where  administration  is  granted  in  a  wrong  diocese,  it  is 
void :  where  to  a  wrong  person,  voidable."  So  payment  of  money 
to  an  executor  who  has  obtained  probate  under  a  forged  will,  is  a 
discharge  to  the  debtor,  though  the  probate  be  afterwards  declared 
void,  for  the  law  will  never  compel  any  person  to  pay  a  sum  of 
money  a  second  time,  which  he  nas  once  paid  under  the  sanction 
of  a  court  of  competent  jurisdiction  (/).  And  the  20  &  21  Vict, 
c.  77,  contains  a  similar  provision  (sect.  77)  as  to  payments  bond 
fide  made  to  any  executor  or  administrator  under  a  probate  or 
administration  subsequently  revoked  under  that  act,  which  pay- 
ments are  to  be  "  a  legal  discharge  to  any  person  making  the  same." 
A  probate,  as  long  as  it  remains  unrepealed,  cannot  be  impeached 
in  the  temporal  courts  {g\ 

(e)  Per  HoU^  C.  J.,   Blockhorough   ▼.      Pondy,  Underwood,  pott ^ip,  1^9, 
Davie,  Salk.  88.  (g)  Allen  ▼.  Dundae,  eupra. 

(/)  Allen  V.  Dundae,  3  T.  R.  125.    See 
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II.  Of  the  Interest  of  an  Executor  or  Administrator  in  the  Estate 

of  the  Deceased. 

Executors  or  administrators  so  entirely  represent  the  personal 
estate  of  the  testator  or  intestate  (A),  that  iJiey  are  liable  to  the  pay- 
ment of  all  debtSy  covenants,  &c.  of  the  deceased,  as  far  as  the  assets 
which  have  come  to  their  hands  will  extend  (i).  The  executors 
more  actually  represent  the  person  of  the  testator,  than  the  heir 
does  the  person  of  the  ancestor;  for  if  a  man  bind  himself,  his  ex- 
ecutors are  bound,  though  they  are  not  named  ;  but  the  heir  is  not 
bound,  unless  he  be  expressly  named  (A). 

Before  probate,  and  before  any  seizure,  the  law  adjudges  the 
property  of  the  goods  of  the  testator  in  the  executors.  Hence  if 
any  person  take  me  goods  of  the  testator  before  the  executors  have 
seized  them,  the  executors  shall  have  an  action  of  trespass  (2  Inst. 
398)  or  replevin;  by  Walsh,  J.,  and  Dyer,  C.  J.,  Plowd.  281,  a. 
So  if  a  man  die  possessed  of  goods,  and  a  stranger  takes  and  con- 
veils  them  to  his  own  use,  and  afterwards  administration  is  granted 
to  J.  S. ;  J.  S.  may  maintain  trover  for  this  conversion.  2  Roll. 
Abr.  399,  (A.)  pi.  1.  Executors  may  release,  or  take  a  release 
before  probate,  if  they  prove  afterwards  (/).  So  executors  may 
commence  an  action  before  probate,  and  it  was  sufficient,  formerly, 
if  at  the  time  of  declaring  they  produced  in  court  the  letters  testa- 
mentary (m) ;  and,  profert  not  being  now  necessary  in  pleading  (15 
&  16  Vict.  c.  76,  s.  56),  it  would  seem  to  be  sufficient,  if  the  pro- 
bate be  obtained  before  trial  (n). 

Each  executor  has  the  entire  control  of  the  personal  estate  of  the 
testator,  and  may  release  or  pay  a  debt,  or  transfer  any  part  of  the 
testator's  property,  without  the  concurrence  of  the  other  execu- 
tor (o).  If  two  have  a  lease  for  years  as  executors,  and  one  sells 
the  whole,  this  shall  bind  the  other ;  and  the  whole  shall  pass  ;  for 
each  had  the  entire  power  of  disposing  of  the  whole,  both  being 
possessed  in  the  right  of  the  testator  (^).  So  if  one  dispose  of  all 
the  goods  of  the  testator  without  the  other  ( j).  And  it  seems  that 
the  same  rule  holds  with  respect  to  administrators.  Willand  v. 
Fenn,  E.  11  Geo.  II.  B.  R,  MS.  In  that  case  a  question  arose, 
whether  the  release  of  one  administrator  would  bind  his  companion  ? 
The  case  was  argued  in  E.  11  Geo-  II.,  when  the  court,  entertain- 
ing doubts,  directed  a  second  argument.  The  second  argument 
was  heard  Trin.  11  &  12  Geo.  if.,  when  Lee,  C.  J.,  expressed  a 
strong  opinion  in  favour  of  the  affirmative,  observing,  that  it  was 

(h)  1  Inst.  208, 1>.  Lord  Hardwicke,  C.  Ace.  in  equity,  Hum- 
It)  See  per  Parke,  B.^  Sibimi  ▼.  Kirk-  phreyt  v.  Humphreyi,  8  P.   Wins.  351 ; 

wan,  1  M.  &  W.  428.  Bateman  v.  Margerison,  6  Hare,  504. 

(*)  1  InsL  209,  a.  (o)  Per  Sir  J.  Strange,  M.  R.,  2  Ves. 

(/)  I  RolL  Abr.  917,  (A.>pl.  1 ;  Plowd.  sen.  267. 

281,  a.,  A  P.  (p)  PaimeU  v.  Fenn,  1  Roll.  Abr.  924, 

(■i)  1  RolL  Abr.  917,  (A.)  pL  2.  (O.)  pi.  1 ;  Gouldsb.  185,  S.  C. 

(a)  See  WiUe  ▼.  Bieh,  2  Atk.  285,  per  {q)  Dyer,  28,  b.,  in  mng. 
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extremely  difficult  to  form  a  distinction  between  executors  and  ad- 
ministrators upon  any  reasonable  foundation ;  and  that  although  it 
had  not  ever  been  determined  at  law,  that  the  administration  sur- 
vived, yet  having  been  so  determined  in  equity,  in  Adams  v.  Buck- 
larid,  2  Vem,  614,  cited  2  P.  Wms.  121,  n. ;  and  by  Lord  Talbot, 
in  the  case  of  Hudson  v.  Hudson,  Ca.  Temp.  Talbot,  127 ;  he 
thought  those  authorities  were  so  strong,  that  they  ought  not  to  be 
departed  from.  The  other  judges  were  mclined  to  the  same  opinion, 
but  as  the  case  was  new,  and  of  general  consequence,  they  ordered 
it  to  be  argaed  again.  Accordmg  to  Sir  J,  Strange,  M.  R.,  in 
Jacomb  v.  Jdarwood,  2  Ves.  267,  the  case  was  decided  in  the  affir- 
mative after  the  third  argument;  but  from  a  MS.  note  in  my 
possession,  it  appears  to  have  been  compromised  before  the  third 
argument  took  place.  In  Mr.  J.  Gundry's  MS.  note,  13  Gundr., 
33,  a,  it  is  said  to  have  been  adjudged  for  defendant ;  that  is,  that 
the  release  of  one  administrator  did  bind  his  companion.  But  see 
Hudson  V.  Hudson,  1  Atk.  460,  West's  Reports  from  Lord  Hard- 
wicke's  MSS.  p.  166,  8.  C. ;  and  the  observations  of  Sir  J. 
Nichol,  in  Warwick  v.  Greville,  1  Phillim.  126;  Stanley  v.  Bernes, 
1  Hagg.  Ecc.  R.  222. 

Executors  and  administrators  have  a  joint  interest  in  the  estate 
of  the  deceased.  Hence,  if  there  are  two  or  more  executors  (r)  or 
administrators  {s),  and  one  or  more  of  them  die,  the  administration 
of  the  estate  of  tiie  deceased  belongs  to  the  survivor  or  survivors ; 
and  it  seems,  that  an  action  may  be  brought  by  a  surviving  ad- 
ministrator without  procuring  a  new  grant  of  letters  of  administra- 
tion (0.  Where  there  are  several  executors,  and  one  alone  proves 
the  will,  and  the  rest  renounce ;  upon  the  death  of  him  who  proved, 
there  is  not  any  interest  transmitted  to  his  executor,  if  any  of  them 
who  refused  be  surviving.  The  surviving  executors  are  the  repre- 
sentatives of  the  original  testator,  and  continue  so  until  the  last 
surviving  executor  has  renounced  after  the  death  of  his  compa- 
nion Ku) ;  or  an  administrator  de  bonis  non  is  appointed  {x), 

A*s  an  executor  is  not  entitled  in  his  own  ri^ht,  but  in  outer  droit, 
(2  Inst.  236)  to  the  property  of  the  deceased,  the  goods  of  a  tes- 
tator, in  the  hands  of  his  executor,  cannot  be  seized  in  execution 
for  the  proper  debt  of  the  executor  (y).  So  "  if  an  executor  be- 
come bankrupt,  the  commissioners  cannot  seize  the  specific  effects 
of  his  testator."  Per  Lord  Mansfield,  C.  J.,  3  Burr.  1369.  But 
if  an  executrix  convert  the  goods  of  her  testator,  e.  g,  if  she  use 
them  as  her  own,  and  afterwards  marrvy  and  then  the  goods  are 
treated  as  the  ^oods  of  the  husband,  they  may  be  taken  in  exe- 
cution for  the  husband's  debt  {z).    The  mere  use,  however,  of  the 

(r)  Flandert  ▼.  Clarke,  3  Atk.  610.  ment 

(«)  Hudson   y.   Hudson,   Ca.    T.  Talb.  (i«)  Arnold  v.  Bleneowe,  1  Cox,  426. 

127  ;  Adams  v.  Buckland,  2  Vern.  514.  («)  VenabUs  ▼.  Bast  India  Company,  2 

(0  Per  Sir  /.  Strange,  M.  R.,  2  Ves.  Exch.  6S3. 
268,  cites  Rastall,  560,  which  was  replevin  (y)  Farr  y.  Neuman,  4  T.  R.  621. 

by  a  surviyiog  administntor,  but  no  judg-  (s)  Quick  ▼.  Stainee,  1  B.  ft  P.  293. 
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intestate's  goods  in  his  bouse  by  hie  ajdministrator  for  tl^ee  months 
after  the  death  of  the  intestate,  is  not  snficient  lo  authorize  an  ex- 
ecution against  them  in  such  a  case  (a). 

Formerly,  where  testators,  by  their  wills,  appointed  executors 
without  making  express  disposition  of  the  residue  of  their  personal 
estate,  the  executors  became  by  law  entitled  to  the  whole  residue, 
and  courts  of  equity  to  a  certain  extent  followed  the  law ;  but  now, 
by  1  Win.  IV.  c.  40,  executors  shall  be  deemed  by  courts  of  equity 
to  be  trustees  for  the  persons  entitled  under  the  statute  of  distribu- 
tions, in  respect  of  the  residue  not  expressly  disposed  of,  unless  it 
shall  appear  by  the  will  or  codicil,  ttiat  the  executor  was  to  take 
the  same  beneficially .  But  by  sect.  2,  it  is  provided,  that  the  execu- 
tor's right  shall  not  be  affected  where  there  is  not  any  person 
entitled  to  the  residue.  For  the  decisions  under  this  statute,  which 
have  no  place  in  a  treatise  on  the  law  of  Nisi  Prius,  see  Chitt. 
Stat,  i.,  1 143  (2nd  ed.) 

In  an  action  of  indebitattis  assump^^  brought  by  the  plaintiff,  as 
executor  of  J.  S.,  deceased,  for  money  due  to  the  testator,  but 
received  by  the  defendant,  aAer  the  testator's  death,  it  appeared  in 
evidence,  that  before  the  will  was  found  administration  had  been 
granted,  and  that  the  administrator  had  made  a  warrant  of  attorney 
to  the  defendant  to  receive  the  money,  which  he  had  done  accord- 
ingly, and  had  paid  it  over  to  the  administrator  without  notice  of 
the  wilL  JBoU,  C.  J.,  was  opinion,  that  although  all  acts  dcme  by 
an  administrator,  where  there  is  a  will,  are  void,  and  consequently 
in  this  case  an  action  might  have  been  maintained  against  the  ad- 
ministrator, yet  the  defendant,  having  paid  over  the  money  without 
notice  of  the  will,  was  not  liable  (6).  Trevor,  C.  J.,  had  ruled  dif- 
ferently in  Jeu^b  v.  AUeUf  Salk.  27 :  but  in  Sadler  v.  Evans,  4  Burr. 
1986,  Lord  Mansjkld,  C.  J.,  expressed  his  disapprobation  of  the 
decision  in  Jacob  v.  Allen,  and  recognized  Pond  v.  Underwood. 
When  the  action  for  money  had  and  received  shall  be  brought 
against  the  principal,  and  when  against  the  agent,  see  ante, 
p.  108  ei  seg. 

The  property  of  a  deceased  person  vests  in  the  executor  from 
the  time  or  the  death ;  in  an  aaministrator  from  the  time  of  the 
grant  of  the  letters  of  administration.  Where,  therefore,  A.  had 
obtained  probate  of  a  will,  by  which  he  was  appointed  executor, 
and  after  notice  of  a  subsequent  will,  sold  the  goods  of  the  testator  : 
it  was  held,  that  the  rightful  executor,  in  an  action  of  trover,  was 
entitled  to  recover  the  mil  value  of  the  goods  sold,  and  that  A.  was 
not  entitled,  in  mitigation  of  damages,  to  show  that  he  had  ad- 
ministered the  assets  to  that  amount  (c).      But  the  title  of  an 

(a)  OasktU  ▼.  iiarthally  1  M.  &  Rob.  (c)  WooUey  ▼.  Clark,  5  B.  &  Aid.  744. 
182.  See  Wma.  on  Exon.  237  (£tb  ed.)  in  notd, 

(b)  Pomd  ▼.    Underwood,    Ld.    Raym.  poti,  p.  799. 
1210.     See  Mkn  t.  Dundat,  ante,  p.  766. 
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administrator,  though  it  does  not  exist  until  the  erant  of  adminis- 
tration, relates  back  to  the  time  of  the  death  of  me  intestate ;  and 
he  may  recover  against  a  wrong  doer  who  has  seized  or  converted 
the  goods  of  the  intestate  after  his  death,  in  an  action  of  trespass  t^d), 
or  trover  (e) ;  but  not  in  detinue  (/).  In  actions  for  trespass  to 
chattels  real,  an  entry  must,  it  seems,  have  been,  made  before 
action  (g).  An  administrator  may  also  obtain  the  benefit  of  a 
contract,  intermediately  made,  by  a  person  acting  on  behalf  of  the 
intestate's  estate,  and  for  its  benefit  (A),  by  suing  on  the  contract  (t) ; 
and  may  bring  an  action  for  money  had  and  received  against  a 
stranger,  who  has  paid  over  the  money  of  the  intestate  in  discharge 
of  the  intestate's  debts  and  funeral  expenses  (k).  So  e  conversOy  if 
one  sanctions  an  expensive  funeral,  ordered  by  a  relation  of  the 
deceased,  and  afterwards  takes  out  administration,  he  is  liable  in 
the  capacity  of  administrator,  for  the  expenses  (/).  But  it  has  been 
held,  tnat  where  a  landlord  is  entitled  to  a  term  of  years,  and  dies 
without  appointing  an  executor,  a  distress  for  rent  made  after  his 
death  and  oefore  administration  granted  cannot  be  Justified  (m). 
An  administrator  may  also  bring  ejectment,  and  before  adminis- 
tration granted  (n). 

In  what  Cases  the  Executor^ s  Interest  is  transmissible, — The  in- 
terest vested  in  B.,  the  sole  executor  named  in  the  will  of  A.,  is 
(if  B.  has  proved  the  will  (o)  )  transmissible  to  C,  the  executor  of 
B. ;  that  is,  the  executor  of  an  executor  having  proved  the  will  is 
the  executor  or  personal  representative  of  the  first  testator  (/>). 
By  25  Edw.  III.  stat.  6,  c.  6 — "Executors  of  executors  shall  have 
actions  of  debts,  accounts,  and  of  goods  carried  away  of  the  first 
testators ;  and  execution  of  the  statutes  merchants,  and  recogni- 
zances made  in  courts  of  record  to  first  testator,  in  the  same  man- 
ner a>s  the  first  testator  should  have  had  if  he  were  living— and 
the  executors  of  executors  shall  answer  to  others  for  as  much  as 
they  have  recovered  of  the  goods  of  the  first  testators,  as  the  first 
executors  should  do,  if  they  were  living."  The  executor  of  the 
administrator  of  A.  is  not  the  personal  representative  of  A.  {q) ; 
for  the  administrator  of  A.  is  merely  the  officer  of  the  ordinary,  in 
whom  the  deceased  has  not  reposed  any  trust,  and,  therefore,  on 
the  death  of  such  administrator,  it  results  back  to  the  ordinary  to 
appoint  another.  Neither  is  the  administrator  of  the  executor  of 
A.,  the  personal  representative  of  A.  (r).     In  these  cases,  when  the 

{d)  Thorpe  Y.  Slallwood,  12  L.  J.,  C.  {k)   Welchman  ▼.  SturgU,  18  Q.  B.  552. 

P.  241 ;  5  M.  &  G.  760,  &  C.  (/)  Lucy  ▼.  Walnmd,  S  B.  N.  C.  841. 

(«)  Long  V.  Hebb,  Style,  841 ;  2  RoU.  (m)  Keene  ▼.  Dee,  Ale.  &  Nap.  496,  n. 
Abr.  899,  tit  Relation  (A.)*                             See  Wms.  on  Exon.  559  (5th  ed.)  t«  notd, 

(/)  Croe^field  v.  Sitch,  8  Exch.  825.  (n)  Ante,  p.  698. 

{g)  Barnett  v.   Earl  rf  Guildford,    11  (o)  Haytony,  »^o//e,  Cro.  Jac.  614. 

Exch.  19.  (p)  Bro.  Abr.  Administration,  pi.  7. 

(h)  Morgan  Y.  Thomas,  8  Exch.  802.  {q)  Ibid, 

(t)  Foster  ▼.  Bates,  12  M.  &  W.  226;  (r)  Ley  ▼.  Anderton,  Sty.  225. 
Bodger  ▼.  Arch,  10  Exch.  888. 
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course  of  representation  from  executor  to  executor  is  interrupted 
by  an  intestacy,  it  becomes  necessary  that  the  ordinary  (Court  of 
Probate)  should  grant  a  new  administration  of  the  goods  of  the 
deceased,  not  admmistered  by  the  former  executor  or  administrator, 
as  the  case  may  be.  Such  administrator,  usually  termed  an  ad- 
ministrator de  bonis  non^  is  the  legal  personal  representative  of  the 
deceased.  The  English  executor  of  a  foreign  executor  is  not  the 
representative  of  the  original  testator  («). 

Where  an  Administration  de  bonis  non  is  necessary.— An  adminis- 
tration de  bonis  non  is  necessary: — 1.  Where  the  executor  of  the 
deceased,  having  proved  the  will,  dies  intestate.  Note. — If  an 
executor  die  before  probate,  although  he  should  have  administered 
part  of  the  personal  estate  of  the  testator,  an  immediate  adminis- 
tration, and  not  an  administration  de  bonis  non,  must  be  granted  (t). 
2.  Where  there  are  several  executors,  and  the  surviving  executot, 
having  proved  the  will,  dies  intestate  (2<).  3.  Where  there  are 
several  executors,  and  all  renounce  except  one,  who  proves  the  will 
and  dies  intestate,  without  the  others  having  retracted  their  re-  , 

nunciation  (x).     4.    Where   an   administrator  dies  before  he  has  ^ 

administered  the  whole  personal  estate  of  the  deceased. 

In  assumpsit  by  an  administrator  de  bonis  non  the  promise  was 
alleged  in  the  declaration  to  have  been  made  to  J.  H.  the  first 
administrator  of  the  intestate,  without  stating  any  promise  to  the 
plaintiff.  After  verdict  for  the  plaintiff,  an  exception  was  taken  in 
arrest  of  judgment,  that  it  was  not  sufficient  to  allege  the  promise 
made  to  the  former  administrator,  between  whom  and  the  plaintiff 
there  was  not  any  privity  ;  and  that  it  ought  to  have  appeared  on 
the  record,  that  the  proinise  was  made  either  to  the  intestate  or  to 
the  plaintiff.  But  the  court  refused  to  grant  a  rule  to  show  cause, 
observing,  that  there  was  a  privity  of  estate  in  law  between  the 
former  administrator,  from  whom  the  plaintiff  deduced  his  title, 
and  the  plaintiff  (y). 

By  17  Car.  II.  c.  8,  made  perpetual  by  1  Jac.  II.  c.l7,s.  5 — 
"  Where  any  judgment  after  a  verdict  shall  be  had,  by  or  in  the 
name  of  any  executor  or  administrator,  in  such  case  an  adminis- 
trator de  bonis  non  may  sue  forth  a  scire  facias  and  take  execution 
upon  such  judgment." — It  has  been  hela  to  be  within  the  equity 
of  this  statute,  that  an  execution  commenced  by  an  administrator 
may  be  perfected  by  an  administrator  de  bonis  non  {z).  By  the 
Common  Law  Procedure  Act,  1852,  s.  129,  et  seq.,  a  writ  of  re- 
vivor or  a  suggestion  on  the  roll  are  in  most  cases  substituted  for 
the  proceeding  by  scire  facias. 

(s)  Twyford  y.  Trail,  7  Sim.  92.  Exch.  683. 

(0  Per  HoU,  C.   J.,  in    Wantford  v.  (y)  Hirst  v.  Smith,  7  T.  R.  182. 

fFamk/ord,  Salk.  805.  («)  Clerk  v.  Withers,  Salk.  323.     See 

(m)  Bro.  Abr.  Executors,  pi.  149.  Wma.  on  Exon.  427  (5th  ed.) 
(x)  Fenablet  ▼.  East  India  Company,  2 

VOL.  II.  G 
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III.  Of  limited  or  temporary  Administrations, 

1 .  During  the  Minority  of  Executor, — An  infant,  however  young, 
may  be  an  executor;  but  administration  shall  be  granted  to  another 
during  his  minority.  At  the  common  law,  such  administration 
determined  as  soon  as  the  infant  executor  attained  the  age  of 
seventeen  years,  for  then  the  infant  was  considered  as  capable  of 
administenng (a).  But  by  38  Geo.  III.  c.  87,  s.  6— "Where  an 
infant  is  sole  executor,  administration  with  the  will  annexed  shall 
be  granted  to  the  guardian,  &c.  or  to  such  other  person  as  the 
(spiritual)  court  shall  think  fit,  until  such  infant  shall  attain  the  age 
ot  twenty-one  years,  &c."  A  general  administrator,  ratione  minoris 
(statisy  shall  not  only  have  an  action  to  recover  debts  and  duties, 
and  be  liable  to  all  actions,  &c.,  but  may  also  grant  leases  (i),  pro- 
vided it  be  not  to  the  prejudice  of  the  infant  (c).  An  administrator, 
durante  minore  atate  of  an  administrator ^  may  act  and  sue  until  the 
administrator  be  of  the  age  of  twenty-one  years ;  for  administrators 
are  by  the  statute,  and  one  is  not  a  legal  person  in  the  eye  of  the 
law  capable  to  act  for  another  as  trustee  until  twenty-one  (rf).  If 
an  administrator  durante  minore  (state  bring  an  action,  he  must 
aver  in  the  declaration  that  the  infant  is  still  under  age  {e);  though 
no  such  averment  is  necessary  in  an  action  against  such  adminis- 
trator (/).  But  if  the  defendant  do  not  take  advantage  of  the 
omission  by  plea  or  demurrer,  he  cannot  object  to  it  after  joining 
issue  on  another  point,  which  admits  the  continuance  of  the  au- 
thority {g). 

2.  During  the  Absence  of  Executor  beyond  Sea. — When  the 
executor,  or  next  of  kin,  is  out  of  the  realm,  administration  may  be 
granted  during  his  absence ;  for  the  debt  due  to  the  intestate  might 
be  lost,  if  such  an  administration  could  not  be  granted.  Clare  v. 
Hedges,  cited  2  P.  Wms.  580.  Such  limited  administration  is 
grantable  at  common  law  before  probate  has  been  obtained,  or 
letters  of  administration  granted  to  the  absent  executor  or  next  of 
kin,  but  not  after.  To  remedy  this,  by  38  Geo.  III.  c.  87,  s.  1  — 
If  at  the  expiration  of  twelve  calendar  months  after  the  death  of 
the  testator,  the  executor,  to  whom  probate  has  been  granted,  is 
residing  out  of  the  jurisdiction  of  the  king's  courts,  the  [Ecclesias- 
tical] court,  which  has  granted  the  probate,  may,  upou  the  applica- 
tion of  any  creditor,  next  of  kin,  or  legatee,  on  affidavit,  grant  a 
special  administration  to  such  creditor,  &:c.  for  the  purpose  of  being 
made  a  party  to  a  bill  in  equity,  to  be  exhibited  against  him  and 
to  carry  the  decree  into  effect,  and  no  further,  or  otherwise.  By 
sect.  4,  the  court  of  equity,  in  which  the  suit  shall  be  depending, 

(a)  Prince' scute,  6  Rep.  29,  b.  (e)  PigotVt  case,  5  Rep.  29. 

{b)  6  Rep.  67,  b.  (/)   H^althaU  v.  Aldrieh,  Cro.  Jac  590. 

(c)  Bac.  Abr.  Executora  (B.  1.),  2.  (g)  B&c.  Abr.   Execaton   (B.   1),  2; 

(d)  Freke  ▼.  Thomas,  Salk.  39.  Beale  ▼.  Simpson,  Ld.  Raym.  408. 
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may  appoint  any  person  to  collect  the  debts  dne  to  the  estate,  and 
give  discharges. 

In  an  action  by  a  person  to  whom  such  administration  is  granted, 
the  absence  of  the  executor  in  parts  beyond  the  seas  oudbt  to  be 
averred  in  the  declaration  (A).  The  plaintiff,  having  tsucen  out 
letters  of  administration  under  the  preceding  statute,  and  having 
been  appointed  by  the  Court  of  Chancery,  under  sect.  4,  to  collect 
the  debts  of  the  deceased,  brought  an  action  to  recover  a  debt  due 
to  the  testator ;  the  defendant  pleaded,  that  on  a  day  prior  to  the 
commencement  of  the  action,  the  executor,  to  whom  probate  of  the 
will  had  been  granted,  died.  On  demurrer,  the  plea  was  held  bad 
by  Rooke  and  ChambrCy  Js.  {Alvanley^  C.  J.,  diss,)^  on  the  ground, 
that  the  authority  of  the  special  administration  continued  until  the 
appointment  of  a  new  representative,  notwithstanding  the  death  of 
the  executor  (i).  However,  where  a  common  law  administration 
has  been  granted  to  one  as  the  attorney,  and  for  the  benefit  of  the 
absent  executor  named  in  a  will,  he,  and  not  the  executor,  is  the 
legal  representative  of  the  testator,  and  he  continues  to  be  so  during 
the  life  of  the  executor,  or,  at  all  events,  until  he  himself  takes  out 
probate  ;  but  the  grant  ceases  ipso  facto  on  the  death  of  the  exe- 
cutor (A).  An  administration  durante  absentia y  granted  at  common 
law,  is  at  an  end  the  moment  the  executor,  or  next  of  kin,  returns  (Z). 
But  if  in  such  a  case  a  debtor  of  the  deceased  has  paid  the  tem- 
porary administrator,  without  notice  of  the  return  of  the  executor  or 
next  of  kin,  such  payment  is  good  (wi).  Declarations  made  by  the 
executor,  previous  to  the  proceedings  for  the  appointment  of  a  tem- 
porary administrator  under  the  act,  are  not  evidence  against  such 
administrator  in  an  action  brought  by  him ;  but  the  acts  of  the 
executor  are  (n). 

3.  Pendente  Lite^  or  Pending  Litigation. — When  a  suit  is  com- 
menced in  the  Ecclesiastical  (Probate)  Court  touching  the  validity  of 
a  will,  or  right  of  administration,  an  administration  may  be  granted 
pending  the  suit,  and  the  person  to  whom  it  is  granted  may  bring 
actions  to  recover  debts  due  to  the  deceased,  averring  that  the  suit 
is  still  depending  (o),  or  he  may  bring  ejectment  (2>) ;  and  such  ad- 
ministrator may  be  sued,  inasmuch  as  he  is  for  the  time  complete 
administrator  (q). 

4.  During  Lunacy. — Where  a  sole  executor,  or  next  of  kin, 
happens  to  be  a  lunatic  at  the  time  of  the  testator's  or  intestate's 
decease,  the  practice  is  to  make  a  limited  grant  of  administration 
to  his  committee,  if  he  has  been  found  a  lunatic  by  inquisition  (r) ; 

(A)  SiaUr  ▼.  May,  2  Ld.  Raym.  1071.  (n)  Rusk  ▼.  Peacock,  2  M.  &  Rob.  162. 

(f)  Tayntom  Y.  Hannay,  8  B.  &  P.  26.  (o)  Woollattm  v.  Walker,  Str.  917. 

(A)  Smwerkrop  r.  Day,  8  A.  &  E.  624.  (p)  WiUs  v.  Rich,  2  Atk.  286. 

(/)  Wm:  on  Exoi^  444  (5th  edit).  {q)  Impe  v.  Pitt,  2  Show.  69. 

(m)  Clare  ▼.  Hedges,  cited  2  P.  Wms.  (r)  In  the  goods   rf  PhUlips,  2   Add. 

6WK  336,  n.  (6). 

g2 
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if  noty  to  a  residuary  legatee  in  the  case  of  a  will(«),  or  to  the  next 
of  kin  of  the  person  entitled  to  administration  in  the  case  of  intes- 
tacy (0*  In  a  case  where  a  widow  administratrix  became  lunatic, 
the  court  declined  to  revoke  the  administration,  but  granted  ad- 
ministration to  the  son  of  the  deceased,  the  letters  granted  to  the 
widow  being  first  brought  into  and  impounded  in  the  re^stry,  in 
order  to  be  re-delivered  out  in  case  of  her  recovery  (u).  In  a  case 
where  one  of  two  executors  became  lunatic,  the  court  granted  a 
fresh  probate,  (the  former  probate  having  been  brought  in,)  with 
power  reserved  of  making  a  like  grant  to  the  lunatic,  when  he 
should  become  of  a  sound  mind  and  apply  (x). 


IV.  Of  an  Executor  de  son  Tort 

An  executor  de  son  tort  is  a  person  who,  without  any  authority 
derived  from  the  deceased  or  ordinary  (Court  of  Probate),  does 
such  acts  as  belong  to  the  office  of  an  executor  or  administrator. 
As  to  the  acts  which  will  render  a  person  liable  as  executor  de  son 
tortf  it  will  be  observed : — 

1st  In  the  case  of  intestacy,  if  a  stranger  takes  the  goods  of 
the  intestate,  and  uses  or  sells  them,  this  will  make  such  stranger 
an  executor  de  son  tort  (y) ;  although  it  be  done  by  the  order  of  the 
intestate  himself  (2^).  But  a  person  who  knowingly  receives  a  chattel 
from  an  executor  de  son  tort,  and  deals  with  it  as  his  own,  does  not 
thereby  become  such  executor  (a).  2ndly.  In  the  case  of  a  will, 
and  a  regular  appointment  of  an  executor,  who  proves  the  will ;  if 
a  stranger  takes  the  goods,  and,  claiming  to  be  executor,  pays  debts, 
&c.,  and  intermeddles,  as  executor,  he  may,  for  such  express  admi- 
nistration as  executor,  be  charged  as  an  executor  de  son  tort,  although 
there  is  another  executor  of  right  (b).  But  if,  after  the  executor 
has  proved  the  will,  and  administered,  a  stranger  takes  any  of  the 
goods,  and,  claiming  them  as  his  own,  uses  and  disposes  of  them 
accordingly,  this  will  not  make  him  in  construction  of  law  an 
executor  de  son  tort;  because  there  is  a  rightful  executor,  who 
may  be  charged  with  these  goods  so  taken  from  his  possession,  as 
assets,  and  to  whom  the  stranger  will  be  answerable  in  trespass  for 
taking  the  goods.  Srdly.  In  the  case  of  a  will,  if  a  stranger 
takes  the  goods  before  the  rightful  executor  has  proved  the  will  or 
taken  upon  him  the  execution  thereof,  the  stranger  may  be  charged 

(0  /n  the  goodt  i/Milnes,  3  Add.  55,  (a)  Paull  y.  Simpton,  9  Q.  B.  365. 

(0  Exp.  Evelyn,  2  M.  &  K.  3.  (6)  This  was  denied  by  Lord  Kenyan, 

(tt)  In    the  goods  qf  Binckes,  1   Curt.  in  Hall  t.  Elliott,  Peake's  N.  P.  C.  87, 

286  ;  and  see  1  Cas.  Temp.  Lee,  625.  and  by  Sir  7'.  Plumer,  in  Tomlin  ▼.  Beck, 

(x)  In  the  goodt  </  Marthall,  1   Curt.  T.  &  R.  438;  those  judges  maintaining 

297.  that  there  cannot  be  a  rightful  executor 

(y)  Read's  ease,  5  Rep.  33,  b.  and  an  executor  de  son  tort  at  the  same 

(«)  Padget  ▼.  Priest,  2  T.  R.  97.  time.    But  see  Cottle  ▼.  jfldrich,  pott,  776. 
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as  an  executor  de  son  tort ;  for  the  rightful  executor  shall  not  be 
charged  with  any  goods  except' those  which  came  to  his  hands 
after  he  had  taken  upon  him  the  chaise  of  the  will  (c). 

The  slightest  acts  have  been  deemed  sufficient  to  constitute  an 
executor  de  son  tort ;  as  where  a  widow  milked  her  late  husband's 
cows,  or  took  a  dog  (d).  But  locking  up  the  goods  of  the  intestate 
for  preservation,  making  an  inventory  of  his  property,  feeding  his 
cattle,  &c.,  are  not  sufficient,  for  these  are  offices  merely  of  kindness 
or  charity  (c).  So  living  in  the  house  and  carrying  on  the  trade  of 
the  deceased,  a  victualler,  was  held  sufficient  (/ ).  But  where  the 
trade  was  one  depending  on  personal  skill,  as  that  of  a  hair- 
dresser, and  thougli  the  shop  was  kept  open,  it  was  shown  that 
the  entry  to  the  house  lay  through  it,  and  no  evidence  was  given 
of  any  articles  being  sold ;  it  was  held,  that  the  widow  of  the 
hairdresser  was  not  executrix  de  son  tort  (g).  If  a  creditor  takes 
an  absolute  bill  of  sale  of  the  goods  of  his  debtor,  but  agrees  to 
leave  them  in  his  possession  for  a  limited  time,  and  in  the  mean- 
time the  debtor  dies,  whereupon  the  creditor  sells  the  goods,  he 
thereby  becomes  an  executor  de  son  tort  (A). 

Where  a  party  receives  a  debt  due  to  the  estate  of  a  person 
deceased  for  the  purpose  of  providing  the  funeral,  he  will  not 
thereby  become  chargeable  as  executor  de  son  tort,  unless  he 
receive  a  greater  sum  than  is  reasonable  for  that  purpose,  regard 
being  had  to  the  estate  and  condition  of  the  deceased,  which  is  a 
question  for  the  jury  (£).  But  a  single  act  of  wrong  in  taking  the 
goods  of  the  intestate,  though  it  may  be  sufficient  to  make  the 
party  an  executor  de  son  torty  with  respect  to  creditors  who  may 
choose  to  sue  him  in  that  character,  yet  will  not  give  him  any 
right  to  retain  them  as  against  the  lawful  administrator.  In  trover 
for  a  quantity  of  iron,  it  appeared  that  the  goods  in  question  had 
been  originally  sold  by  the  defendant  to  the  intestate ;  that  on  his 
death,  they  not  having  been  paid  for,  the  intestate's  widow  delivered 
them  back  to  the  defendant  in  satisfaction  of  his  demand.  No 
other  acts  were  stated  to  have  been  done  by  the  widow,  to  show 
that  she  had  before  taken  upon  herself  to  act  as  executrix.  It  was 
held,  that  the  plaintiff,  as  rightful  administrator,  was  entitled  to 
recover  the  value  of  the  goods  (j).  Where,  however,  the  executor 
de  son  tort  is  really  acting  as  executor,  and  the  party  with  whom 
he  deals  has  fair  reason  &r  supposing  that  he  has  authority  to  act 
as  such  (which  is  a  question  for  the  jury),  his  acts  (done  in  due 
course  of  administration  (A) )  will  bind  the  rightful  executor  (J), 

(e)  Read's  case,  5  Rep.  84,  a.  question,  whether  executor  de  eon  tori,  or 

(d)  Dver,  106,  b.,  in  marg.  not,  is  a  conclusion  of  law.     2  T.  R.  99. 


(e)  WiDS.  on  Exors.  280  (5th  edit).  (k)  Edwards  v.  Harben,  2  T.  R.  587. 

(/)  Hooper  y.  Summerset,  Wightw.  16.  (i)  Camden  t.  Fletcher,  4  M.  &  W.  878. 

ig)  Serle  v.  IVatenoorth,  4  M.  &  W.  9.  Ij)  Mountford  v.  Gibson,  4  East,  441. 

The  jury  are  to  determine  whether  the  (Ar)  Buckley  ▼.  Barber,  6  Exch.  164. 

acts    are    sufficiently    proved  ;    but  the  (0  Thomson  v.  Harding,  2  E.  &  B<  630. 
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So  where  a  debtor  of  the  deceased  handed  over  money  and  secu- 
rities to  a  feme  covert  executrix,  whose  husband  subsequently 
dissented  from  her  acting ;  it  was  held,  that  the  debtor  was  dis- 
charged as  against  the  co-executor  (m). 

A.  pledged  goods  to  B.  for  a  debt;  B.  died,  and  the  parish 
officers  took  the  goods,  and  gave  them  to  J.,  the  carpenter,  who 
made  B/s  coffin,  on  condition  of  his  paying  B/s  rent  and  the 
funeral  expenses;  it  was  held,  that,  by  taking  these  goods,  the 
parish  officers  became  executors  de  son  tort ;  and  that,  if  they 
sold  the  goods  to  J.,  they  would  be  liable  to  A.  in  trover,  because 
such  a  sede  was  so  inconsistent  with  the  bailment,  as  to  revest  the 
right  of  possession  in  A.  (n).  A  person  who  possesses  himself  of 
the  effects  of  the  deceased,  under  the  authority,  and  as  agent  for, 
the  rightful  executor,  cannot  be  chained  as  an  executor  de  son 
tort(o).  But  as  soon  as  the  principal  in  such  a  case  dies,  the 
agent,  if  he  continues  to  act,  although  by  the  advice  of  another 
executor  who  has  not  proved,  is  liable  (p).  A  person  who  sets  up 
in  himself  a  colourable  title  to  the  goods  of  the  deceased,  e.  g.  a 
lien,  though  he  may  not  be  able  to  make  out  his  title  completely, 
is  not  liable  as  executor  de  son  tort{q). 

The  plaintiff  having  received  a  horse  belonging  to  the  intestate 
from  the  defendant  in  remuneration  of  services  performed  at  the 
request  of  the  defendant  about  the  fnneral  of  the  intestate,  after- 
wards administered  to  the  estate,  and  brought  trover  against  the 
defendant  for  the  value  of  the  horse,  so  received  by  himself  before 
he  became  administrator.  It  was  held  by  Dolben  and  JEyres,  Js., 
that  the  plaintiff,  being  a  particeps  criminis  in  the  very  act  he  com- 
plained of,  should  not  be  permitted  to  recover  upon  it  against  the 
person  with  whom  he  had  colluded.  But  Holt,  C.  J.,  was  of  a 
different  opinion,  conceiving  that  in  this  case,  if  a  stranger,  or 
third  person,  had  taken  out  letters  of  administration,  an  action 
might  have  been  maintained  against  the  defendant  by  such  an  admi- 
nistrator for  the  recovery  of  the  horse ;  and  here  the  plaintiff  was 
a  third  person ;  for  being  administrator,  he  sued,  and  should  recover, 
in  the  right  of  the  intestate  (r).  An  act  done  by  a  person  as 
executor  de  son  tort  will  not  bind  him  after  he  becomes  rightful 
administrator  (s).  An  executor  de  son  tort  must  be  declared  against 
as  a  rightful  executor  (t).  See  further  on  the  subject  of  executor 
de  son  tort,  post,  p.  798,  "  Of  the  Right  of  Retainer." 

(m)  Pemherton  y.  Chapman,  27  L.  J.,  Q.  (g)  Flemings  v.  Jarrat^  1  Esp.  S36. 

B.  429  (in  error),  diet.  Bramxoell,  B.,  and  (r)  Whitehall  y.  Squire,  Garth.  103. 

Cockburn,  C.  J.  (s)  Doe  v.  OUnn,  1  A.  &  E.  49 ;  Mid^ 

(n)  Samuel  v.  Morris,  6  C.  &  P.  620.  dleton's  case,  6  Rep.  28,  b.     See  Luey  v. 

(o)  Hall  T.  ElUott,  Peake*a  N.  P.  C.  Sd.  Walrond,  ante,  p.  770. 

(p)  CoHle  T.  AldHch,  4  M.  &  S.  175.  («)  Jlexander  v.  Lane,  Yelv.  187. 
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V.  Of  the  Disposition  of  the  Estate  of  the  Deceased, 

The  order  of  payment,  which  ought  to  be  observed  by  executors 
and  administrators  in  the  disposition  of  the  estate  of  the  deceased, 
is  as  follows  : — 

1.  Funeral  charges,  and  expenses  of  probate,  or  taking  out 
letters  of  administration  (u). — An  executor  who  gives  no  order  for 
the  funeral,  is  liable  only  to  the  extent  of  the  expenses  suitable  to 
the  rank  and  circumstances  of  the  testator,  unless  he,  as  an  indi- 
vidual, and  not  in  his  character  of  executor,  ratifies  the  orders 
given,  in  which  case  he  is  liable  for  the  whole  expense.  Brice  v. 
WilsoHy  8  A.  &  E.  349,  n.  Whether  the  funeral  is  ordered  by  the 
executor  or  another  person,  the  estate  must  pay  the  reasonable 
expenses,  and  can  in  no  event  be  liable  beyond  them.  Chreen  v. 
Sabnon,  8  A.  &  E.  348.  See  also  Lucy  v.  Wahrmd,  3  B.  N.  C. 
841,  antey  p.  770.  But  if  there  are  assets,  the  allowance  shall  be 
according  to  the  estate  and  degree  of  the  deceased.  In  Stag  v. 
Punter  J  3  Atk.  119,  the  testator  having  desired  to  be  buried  at  a 
church  thirty  miles  distant,  and  it  not  being  clear  that  there  would 
be  a  deficiency,  Lord  Hardwiche,  Ch.,  allowed  60/.  for  funeral 
expenses.  So  in  Offley  v.  Offley^  Prec.  Ch.  26,  600Z.  were  allowed, 
in  respect  of  the  testator's  quality,  and  his  having  been  buried  in 
his  own  country. 

As  against  a  creditor  no  funeral  expenses  are  in  strictness  al- 
lowed, except  for  the  coffin,  ringing  the  bell,  the  parson,  clerk,  and 
bearers'  fee;  but  not  for  the  pall  or  ornaments.  Per  Holt,  C.  J., 
in  SheUey's  case,  Salk.  296.  The  usual  method  is  to  allow  dZ. 
Bull.  N.  P.  143.  This  sum  was  allowed  by  Lord  Hardwicke,  C.  J., 
in  Smith  v.  Davis,  Midd.  Sitt.  after  M.  T.  10  Geo.  II.  MS.  As 
against  a  creditor,  the  rule  of  law  is,  that  no  more  shall  be  allowed 
for  funeral  expenses  than  is  necessary ;  and  in  considering  what  is 
necessary,  regard  must  be  had  to  the  degree  and  condition  in  life 
of  the  party ;  Hancock  v.  Podmore,  1  B.  &  Ad.  260,  in  which  case 
79L  was  held  to  be  too  large  a  sum  as  against  a  creditor  for  the 
funeral  expenses  of  a  captain  in  the  army  on  half-pay.  See  Ed- 
wards V.  Edwards,  2  Cr.  &  M.  612. 

2.  Debts  due  to  the  king,  by  record  or  specialty. — Fines  and 
amerciaments,  in  the  king's  couils  of  record,  are  debts  of  record. 
Went  Off.  Exor.  ch.  12.  By  33  Hen.  VIII.  c.  39,  s.  60,  it  is 
oiacted,  that  all  obligations  and  specialties  for  any  cause  concern- 
ing the  King  shall  be  taken  domino  regi,  and  shall  be  of  the  same 
force  and  effect  as  a  statute  staple.  By  the  65  Geo.  III.  c.  184,  s. 
46,  the  Commissioners  of  Stamps  may  give  credit  for  the  duties  on 
probate,  &c. ;  and  by  sect.  48,  tne  duty  for  which  credit  is  so  given 
shall  be  a  debt  to  die  Crown,  and  be  paid  in  preference  to  any 
other  debt  whatsoever. 

(»)  I  Roll.  Abr.  926,  (S.)  pi.  1 ;  Dr.  &  Stud.  Dial.  2,  c  10. 
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3.  Debts  due  by  certain  statutes,  e.  g.  to  the  post-oflBice,  not  ex- 
ceeding 6/.  (ar);  from  an  overseer  of  tfie  poor;  17  Geo.  II.  c.  38, 
s.  3 ;  by  which  act  executors  of  ian  overseer  are  directed  to  pay,  out 
of  his  assets,  all  monies  due  received  by  virtue  of  his  office  "  before 
any  of  his  other  debts  are  paid  and  satisfied  "  (y).  A  similar  pro- 
vision is  contained  in  18  &  19  Vict.  c.  63,  s.  23  (ar),  respecting  exe- 
cutors of  persons  intrusted  with  the  monies  or  effects  of  friendly 
societies ;  and  by  3  &  4  Will.  IV.  c.  14,  s.  28,  respecting  executors 
of  officers  of  savings  banks.  By  68  Geo.  III.  c.  73,  s.  1,  the  regi- 
mental debts  of  officers  and  soldfiers  dying  in  actual  service  are  to 
be  paid  in  preference  to  any  other  debts  whatsoever. 

4.  Debts  by  judgments  in  the  Court  of  King's  Bench,  Common 
Pleas,  and  Exchequer ;  by  judgments  in  other  courts  of  record ;  by 
decrees  in  courts  of  equity  (a) ;  according  to  their  respective  prion- 
ties.  By  1  &  2  Vict.  c.  110,  s.  18, — All  decrees  and  orders  of 
courts  of  equity,  and  all  rules  of  courts  of  common  law,  and  all 
orders  of  the  Lord  Chancellor,  or  Court  of  Review  in  bankruptcy,  or 
of  the  Lord  Chancellor  in  lunacy,  whereby  any  sum  of  money  or 
any  costs,  &c.,  are  payable  to  any  person,  have  effect  as  judgments 
of  the  superior  courts  of  common  law.  An  order  of  a  court  of 
equity  for  the  payment  of  money  into  the  Bank,  in  the  name  of  the 
Accountant-General,  to  the  credit  of  a  cause,  is  not  an  order  within 
this  section  (i).  But  a  judge's  order  (under  6  &  7  Vict.  c.  73,  s. 
43),  on  the  taxation  of  an  attorney's  bill,  ordering  judgment  to  be 
entered  up  for  the  amount  found  by  the  master's  allocatur,  has 
the  same  effect  as  a  rule  of  court  unaer  this  section  (c). 

At  common  law,  executors  and  administrators  were  bound  at 
their  peril  to  take  conusance  of  debts  of  the  testator  upon  record. 
Hence,  to  an  action  on  a  judgment  recovered  against  the  testator 
or  intestate,  executors  or  administrators  could  not  plead,  that  they 
had  exhausted  the  assets  in  payment  of  debts  of  an  inferior  nature 
without  notice  of  the  judgment  (rf).  To  obviate  the  mischiefs  to 
which  personal  representatives  were  liable,  from  the  difficulty  of 
finding  such  judmients,  the  4  &  6  W.  &  M.  c  20  (made  perpetual 
by  7  &  8  Will.  fll.  c.  36,  s.  3),  directed,  that  the  proper  officers  of 
the  Courts  of  Common  Pleas,  King's  Bench,  and  Exchequer, 
should  make  adoggett  of  all  judgments  (sect.  2),  and  that  no  judg- 
ments not  doggetted  should  have  any  preference  against  executors 
and  administrators  in  the  administration  of  their  testator's  or  intes- 
tate's estates  (sect.  3).  The  construction  put  on  this  section  was, 
that  the  judgments  not  doggetted  were  thereby  placed  on  a  level 
with  simple  contract  debts.      Hickey  v.  Hayter,  6  T.   R.  384 

(«)  9  Ann.  c.  10,  a.  SO.  ▼.  Godfrey ,  Prec.  in  Chanc.  179  (Finch's 

(y)  See  Wms.  on  Exorg.  897  (5th  ed.).  ed.);  1  &  2  Vict  c.  110,8.  18. 

(«)  A  re-enactment  in  substance  of  4  (ft)  GiMn  ▼.  Pike^  8  M.  &  W.  223. 

&  5  Will.  IV.  c,  40,  s.  12.  (c)  Grmtht  v.  Hughet,  16  M.  &  W.  809. 

(ay  SearU  v.  Lant^  2  Vcrn.  88  ;  Bukop  (d)  Littleton  ▼.  Hibbitu,  Cro.  Eliz.  798. 
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Hence,  to  an  action  on  a  simple  contract  debt  of  a  testator  or  intes- 
tate,  the  personal  representative  could  not  plead  an  outstanding 
judgment  recovered  against  the  testator  or  intestate,  if  it  had  not 
been  doggetted  under  the  above  statute.  Steel  v.  Rorke,  1  B  &  P. 
307,  cited  in  Hall  v.  Tapper,  3  B.  &  Ad.  666.  But  now,  by 
2  &  3  Vict.  c.  11,  s.  1,  no  judgment  shall  hereafter  be  docketted 
under  the  provisions  of  the  foregoing  statute;  and  by  sect.  2, 
no  judgment  already  docketted  shall,  after  the  1st  Aug.  1841, 
affect  any  lands,  tenements,  or  hereditamentSj  as  to  purchasern, 
mortgagees,  or  creditors,  until  such  a  memorandum  thereof  as  is 
prescribed  by  1  &  2  Vict.  c.  110,  s.  19,  shall  be  left  with  the 
senior  Master  of  the  Court  of  Common  Pleas,  who  shall  forthwith 
enter  the  same,  &c.  By  sect.  4,  all  judgments  of  any  of  the  supe- 
rior courts,  decrees  or  orders  in  any  court  of  equity,  rules  of  a  court 
of  common  law,  and  orders  in  bankruptcy,  or  lunacy,  r^stered 
under  the  1  &  2  Vict.  c.  110,  shall  be  void  aft;er  five  years  from 
entry,  unless  a  like  memorandum  is  left  with  the  senior  Master, 
who  shall  re-enter,  and  so,  toties  quoties,  at  the  expiration  of  every 
five  years.     See  also  3  &  4  Vict.  c.  82. 

If  a  judgment  be  satisfied,  or  only  kept  on  foot  to  injure  other 
creditors,  or  if  there  be  any  defeasance  of  the  judgment  then  in 
force,  then  the  judgment  will  not  avail  to  keep  off  other  creditors 
from  their  debts.  Went.  Off.  Exor.  c.  12.  Between  one  judg- 
ment and  another,  precedency  or  priority  of  time  is  not  material, 
but  he  who  first  sueth  the  executor  must  be  preferred ;  and  before 
execution  sued,  it  is  at  the  election  of  the  executor  to  pay  whom  he 
will  first.     Went.  Off.  Exor.  c.  12. 

6.  Recognizances  at  common  law;  statutes  merchant  and 
staple  (e) ;  and  recognizances  in  the  nature  of  statute  staple,  pur- 
suant to  23  Hen.  VIII.  c.  6(/).  This  must  be  understood  of 
rec(^izances  and  statutes  forjeitedy  where  the  recognizances  are 
for  keeping  the  peace,  good  behaviour,  &c.  and  the  statutes  are  for 
performing  covenants,  &c.  A  reco^izance  not  enrolled  was  con- 
sidered in  Bothomly  v.  Fairfax,  1  r.  Wms.  334,  as  a  bond,  (the 
sealing  and  acknowledging  of  the  recognizance  supplying  the  want 
of  delivery,)  and  to  be  paid  as  a  specialty  debt.  A  recognizance, 
in  its  proper  sense,  is  nothing  more  than  a  debt  of  record  to  the 
crown,  defeasible  in  a  particular  event  Rex  v.  Mayor  of  Dover, 
1  C.  M.  &  R.  726. 

6.  Arrears  of  rent  due  at  the  death  of  the  testator  or  intestate, 
either  on  a  parol  lease  or  lease  by  deed ;  debts  by  specialty,  as 
bonds;  damages  upon  covenants  broken (^),  &c. 

Arrears  of  rent  on  a  parol  lease,  which  is  determined,  are  in 

(e)  4  Rep.  69,  b.;  1  Roll.  Abr.  925.  takes  precedence  of  specialty  debts  in 

(/)  These  securities  are  obsolete.   See  certain  cases.     Turwin  v.  Oibson,  3  Atk. 

Wms.  on  Ezors.  906  (5th  edit. ).  720. 
{g)  The  lien  of  a  solicitor  in  a  cause 
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equal  degree  with  a  bond  debt ;  because  the  contract  remains  in 
the  realty,  though  the  term  be  determined.  Newport  v.  Godfrey^ 
3  Lev.  267.  A  debt  due  for  rent  reserved  upon  a  demise  by  deed, 
or  by  parol  (A),  is  in  equal  degree  with  a  bond  debt.  Gage  v. 
Acton,  Carth.  511 ;  cited  by  Denman^  C.  J.,  and  Littledale,  J.,  in 
JDavis  v.  Gyde,  2  A.  &  E.  626. 

A  bond  with  a  penalty  conditioned  for  the  payment  of  a  less 
sum  of  money,  on  a  day  not  ai'rived  at  the  death  of  testator,  may 
be  pleaded  by  his  executor  as  a  specialty  debt  (i),  as  well  as  a  for- 
feited bond ;  but  there  is  this  distinction  between  them, — that  in 
the  case  of  a  bond  forfeited,  the  penalty  is  the  legal  debt,  and 
assets  may  be  covered  to  that  amount ;  but  in  the  case  of  a  bond 
not  forfeited,  as  the  executor  by  discharging  it  may  save  the  pe- 
nalty, the  assets  can  be  covered  only  to  the  amount  of  the  sum 
mentioned  in  the  condition  (A).  Where  there  are  several  debts  by 
specialty,  all  due  and  payable  at  the  death  of  the  testator,  if  suit  is 
not  commenced  by  any  of  the  creditors,  and  notice  thereof  given 
to  the  executor,  he  may  ^ve  the  preference  to  whom  he  pleases : 
and  if  he  be  a  creditor  himself,  he  may  pay  himself  first.  Went 
Off.  Exor.  c.  12. 

With  respect  to  contingent  securities,— such  as  bonds  to  save 
harmless,  for  the  performance  of  covenants,  &c.-- before  any  breach 
of  condition,  they  shall  not  stand  in  the  way  of  debts  of  an  inferior 
degree.  Hawkins  v.  -Day,  Ambl.  160.  And  if,  subsequently  to 
the  payment  of  the  simple  contract  debt,  the  contingency  should 
happen,  and  the  bond  be  put  in  suit,  it  will  be  a  good  defence  for 
the  executor,  that  he  has  paid  the  simple  contract  debt,  and  has  no 
more  assets  wherewith  to  satisfy  the  bond  (/).  Any  voluntary  bond 
is  good  against  an  executor  or  administrator,  unless  some  creditor 
be  thereby  deprived  of  his  debt.  Indeed,  if  the  bond  be  merely 
voluntary,  a  real  debt,  though  by  simple  contract  only,  shall  have 
the  preference ;  but  if  there  be  not  any  debt,  then  a  bond,  however 
voluntary,  must  be  paid  by  an  executor.  Voluntary  bonds  given 
to  be  paid  after  death  take  the  place  of  legacies,  but  not  of  debts 
by  simple  contract.  Per  Ld,  Cn.  Harcourt,  Powell  v.  Wood^  MS. 
Cases  m  Chancery,  p.  84,  Lincoln's-Inn  Library,  Bookcase  A.  A 
voluntary  bond  is  postponed  in  equity  to  debts  by  simple  ccmtract 
Cases  Temp.  Hardwicke,  by  West,  p.  240. 

Covenants  running  with  the  land  are  binding  on  the  executors, 
although  not  expressly  named.  See  Went.  Offi  of  Exors.  p.  178, 
edit.  1763. 

7.  Debts  by  simple  contract,  as  bills  of  exchange,  promissory 
notes,  &c. ;    leomans  v.  Bradshaw,  Carth.  373 ;  of  which  those 

(A)  Brown  V.  Holyoak,  Barn.  290.  1028. 

(•)  Lemun  v.  Fooke,  3  Lev.  57.  (I)  CoUint  ▼.  Crouch,  IS  Q.  B.  542. 

{k)  Bank  if  England  t.  Jt/orictf,  2  Str. 
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due  to  the  king  shall,  it  seems,  be  satisfied  before  those  due  to 
subjects  (m).  A  breach  of  trust  is  considered  but  as  a  simple  con- 
tract debt;  Verjiou  v.  Vawdry,  2  Atk.  119;  and  the  damages 
recovered  in  an  action  against  an  executor,  under  3  t  4  Will.  iV. 
c.  42,  s.  2,  for  the  injury  by  the  deceased  of  the  real  or  personal 
property  of  another,  are  by  that  statute  directed  to  be  paid  in  the 
same  order  as  simple  contract  debts. 

8.  Damages  for  dilapidations,  payable  by  the  executors,  &c.  of 
an  incumbent,  are  to  be  postponed  to  the  debts  of  the  deceased  of 
every  description  (h). 

9.  Legacies,  &c. — An  executor  should  not  be  too  precipitate  in 
paying  legacies ;  for  if  an  executor  pays  away  a  residue  he  does  it 
at  his  own  risk,  and  he  will  be  held  personally  liable  (to  the  extent 
of  the  assets  received)  to  the  payment  of  debts  of  which  he  had  no 
notice  at  the  time  of  distribution  (o>;  but  if  in  the  distribution  of 
assets  a  creditor  mislead  an  executor,  either  by  laches  or  express 
authority,  .BO  as  thereby  to  induce  the  executor  to  pursue  a  course 
he  would  not  otherwise  have  pursued,  the  creditor  is  precluded 
from  complaining  of  an  insufficiency  of  assets  (p). 


VI.  Admission  of  Assets. 

While  an  executor  is  passive,  he  is  chargeable  only  in  respect  of 
the  assets;  but  if  he  promises  to. pay  a  debt  of  the  testator  at  a 
future  day,  he  thereby  makes  it  his  own  debt,  and  it  shall  be  satis- 
fied by  his  own  goods  {q). 

All  sperate  debts,  mentioned  in  the  inventory,  shall  be  deemed 
assets  in  the  executor's  hands;  but  the  executor  may  discharge 
himself  by  showing  the  demand  and  refusal  of  them.  Shelley's 
case,  per  Molt,  C.  J.,  Salk.  296.  In  the  inventory,  which  the  de- 
fendant had  exhibited,  were  inserted  several  debts  due  and  out- 
standing, which  defendant  charged  herself  with  when  received  or 
recovered;  Lord  Hardtoicke,  C.  J.,  put  the  defendant  on  proof, 
that  she  could  not  recover  those  debts ;  for  she  ought  in  her  in- 
ventory to  have  set  forth  which  debts  were  sperate  and  which 
desperate.  The  defendant  proved  by  a  witness,  who  went  to 
demand  several  of  them,  that  he  could  not  recover  them;  and 
accordingly  they  were  allowed  as  desperate.  Smith  v.  Davis,  Midd. 
Sitt.  after  M.  T.  10  Geo.  II.,  MS.,  recognized  in  Young  y,  Cawdrey, 
8  Taunt.  734.     But  in  Gyles  v.  Dyson,  1  Sta.  N.  P.  C.  32,  Lord 

(m)  8  Bac.Abr.  80,  (L.)  2.  1   Beav.  540;  Newcastle  Banking  Co.  ▼. 

(if)  Brifam  v.  Oay,  1  B.  &  B.  38.  Hpmert,  22  BeaT.  367. 

(o)  Smith  V.  Dag,  2  M.  &  W.  684.  Ace.  (  p)  Richards  ▼.  Browne,  8  B.  N.  C.  499, 

io  eqin^,  unless  the  executor  has  passed  per  Tindal,  C.  J. 

his  accounts   in    Court.      KneUchbuU  ▼.  (q)  Per  Yelverton,  J.,  in  Goring  ▼.  Go- 

Peamhttui,  8.M.  ft  Cr.  122 ;  HUl  v.  Gomme,  ring,  Yel v.  11. 
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Ellenhorough^  C.  J.,  held,  that  some  proof  must  be  given  that 
debts  not  mentioned  in  the  inventory  as  desperate  had  been  paid, 
and  said,  that  on  the  issue  o{  plene  administravit  that  was  the 
universal  practice.  Ace.  per  Lord  Denman^  C.  J.,  in  Steam  v. 
Mill^,  4  B.  &  Ad.  667.  The  practice  of  producing  an  inventory 
before  probate  is  disused  now.  Per  Parker  J.,  S.  C.  669.  The 
amount  of  the  probate  stamp  is  not,  it  seems,  even  primd  Jade 
evidence  of  the  receipt  of  assets  to  diat  extent.  Mann  v.  Juang, 
3  A.  &  E.  699. — "  I  cannot  see  how  a  man's  saying  that  assets 
will  come  to  his  hands  is  evidence  that  assets  liave  come  to  his 
hands;"  per  Patteson,  J.,  S.  C.  The  stamp  is,  however,  admis- 
sible in  evidence. 

A  judgment  against  an  executor  by  default  is  an  admission  of 
assets  to  satisfy  the  demand ;  and  if  a  fi,  fa.  be  sued  out  on  such 
judgment,  and  the  sheriff  cannot  find  goods  of  the  testator  suffi- 
cient to  answer  the  demand,  the  sheriff  may  return  a  devastavit  (r). 
So  a  judgment  for  the  plaintiff  after  verdict,  on  a  plea  by  the 
executor  of  non  estfactuniy  is  an  admission  of  assets  («).  So  where 
an  administrator  bieing  sued  pleaded  ''  no  assets."  Issue  thereon, 
and  judgment  for  the  plaintin.  Execution  issued,  and  nulla  bona 
returned.  The  plaintin  then  declared  in  debt,  setting  forth  the 
above  proceedings,  and  alleging  that  the  defendant  had  assets,  but 
had  eloigned  and  wasted  them.  Plea,  that  the  defendant  had  fiiUy 
administered,  and  had  not  wasted,  &c.  and  issue  thereon.  It  was 
held,  that  the  defendant  could  not,  on  the  trial  of  this  issue,  prove 
that  all  assets  which  had  come  to  his  hands  at  the  time  of  the 
former  recovery  had  been  duly  administered,  and  that  the  plaintiff 
might  take  the  objection,  without  having  replied  the  former  re- 
covery as  an  estoppel  {t).  **  If  an  executor  will  not  take  advantage 
by  pleading,  but  suffers  judgment  to  go  by  default,  such  judgment 
is  an  admission  of  assets,  and  is  as  strong  against  an  executor,  as  if 
assets  were  found  by  verdict  on  a  plene  administravif  (a).  On  the 
authority  of  the  preceding  cases  it  was  held,  that,  where  an  executor, 
(to  an  action  of  debt  on  bond,)  had  pleaded  payment,  which  was 
found  against  him,  and  judgment  accordingly,  it  operated  as  an 
admission  of  assets ;  and  a  writ  of^.  fa.  having  been  sued  out  on 
,  the  judgment,  to  which  the  sheriff  had  returned  a  devastavit^  and 
an  action  having  been  brought  against  the  executor  on  the  judg- 
ment suggesting  a  devastavit ;  it  was  held,  that  the  production  of 
the  record  of  tne  judgment,  the  writ  of  fi.  fa.  and  the  sheriff's 
return,  was  sufficient  evidence  to  support  the  action  (x). 

[fan  executor  pay  interest  on  a  bond  due  from  his  testator,  it 
will  not  conclude  him  from  alleging  want  of  assets  to  pay  the 
principal,  but  it  relieves  the  creditor  n-om  the  necessity  of  proving 

(r)  Rock  ▼.  Leighton,  cited  8  T.  R.  690.  («)  Per  Lee,  C.  J.,  Skelton  ▼.  HawUng, 

{*)  Ramsden  v.  Jackton,  1  Atk.  292.  MS. ;  1  Wms.  Saund.  219,  d.,  S.  C, 

(0  Da»$mi  V.  Gregory,  7  Q.  B.  756.  (x)  Enfing  ▼.  Petere,  8  T.  R«  685. 
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assets,  and  throws  the  onus  on  the  other  side  (y).  Where  a  de- 
fendant binds  himself  as  administrator  to  abide  by  an  award 
touching  matters  in  dispute  between  his  intestate  and  another,  and 
the  arbitrator  awards,  that  the  defendant  as  administrator  shall 
pay  a  certain  sum,  it  operates  as  an  admission  of  assets  between 
those  parties,  and  the  defendant  cannot  plead  plerie  administravit 
to  an  action  of  debt  on  the  bond ;  because  the  giving  such  bond  is 
an  undertaking  to  pay  whatever  the  arbitrator  may  award  (z). 
And  in  such  case,  if  an  attachment  be  .moved  for  against  the  admi- 
nistrator for  the  non-payment  of  the  money  awarded,  he  cannot 
defend  himself  against  it,  by  suggesting  a  deficiency  of  assets;  for  a 
submission  to  arbitration  by  a  personal  representative  is  considered 
as  a  reference,  not  only  of  the  cause  of  action,  but  also  of  the 
question,  whether  or  not  he  has  assets.  And  when  the  arbitrator 
awards  that  the  personal  representative  do  pay  the  amount  of  the 
plaintiff's  demand,  it  is  eauivalent  to  determining  as  between  those 
parties,  that  the  personal  representative  had  assets  to  pay  the 
debt  (a).  But  a  mere  submission  to  arbitration  is  not  of  itself  an 
admission  of  assets ;  for  in  a  case  where  the  arbitrator  only  ascer- 
tained the  amount  of  the  demand,  without  ordering  the  adminis- 
trator to  pay  it,  it  was  held,  that  the  administrator  might  plead 
plene  administravit  (&). 

By  3  &  4  Will.  IV.  c.  104 — When  any  person  shall  die,  seised 
of  or  entitled  to  any  estate  or  interest  in  lands,  tenements,  or  here- 
ditaments, corporeal  or  incorporeal,  or  other  real  estate,  which  he 
shall  not  have  charged  with  or  devised  subject  to  the  payment  of 
his  debts,  the  same  shall  be  assets  to  be  administered  in  equity  for 
the  payment  of  the  debts  of  such  person^,  as  well  those  due  on 
simple  contract  as  on  special^ ;  and  the  heirs  and  devisees  of  such 
debtor  shall  be  liable  to  all  me  same  suits  in  equity  at  the  suit  of 
the  creditors,  whether  by  simple  contract,  or  by  specialty,  as  the 
heirs  or  devisees  of  persons  who  died  seised  of  freehold  estates 
were  before  the  passinjg  of  the  act  liable  to  in  respect  of  such  free- 
hold estates,  at  ttie  suit  of  creditors  by  specialty  in  which  the  heirs 
were  bound.  Provided,  that  in  the  administration  of  assets  under 
the  act,  all  creditors  by  specialty,  in  which  the  heirs  are  bound, 
shall  be  paid  before  any  of  the  creditors  by  simple  contract  or  by 
specialty,  in  which  the  heirs  are  not  bound. 

(y)  CUwrly  ▼.  Brett^  cited  6  T.  R.  8.  458  ;  Biddelly,  Sutton,  5  Bingh.  200,  ace. 

As  to  payinent  of  interett  on  legacy  being  (b)  Pearton  t.  Htnry,  5  T.  R.  6.     So  in 

an   admmion  of  aasets   in    equity,  see  equity  executors  may  render  themselves 

Pottktkwttiie  ▼.  Memmtey^  6  Hare,  34,  n.  personally  liable  to  pay  legacies,  by  ad- 

(s)  Barry  ▼.  Rauh,  1  T.  R.  691 ;  Child  mitting  assets.     See  cases  collected  in  a 

T.  Mtmimg,  2  B.  &  B.  460,  ace.  note  to  Payne  ▼.  Little,  22  Beav.  72. 

(a)  Worihmgten    v.  Barlow,  7  T.  R. 
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VII,  Of  Actions  hy  Executors  and  Administrators, 

1.  What  Actions  may  be  brought  by  Executors  and  Administror 
tors. — By  the  commoii  law,  executors  might  maintain  actions  to 
recover  debts  due  to  their  testator,  but  they  could  not  maintain 
actions  for  a  wrong  done  to  their  testator  in  his  lifetime ;  e.  g.  k 
trespass  in  taking  his  goods,  &c.  But  by  4  Edw.  III.  c.  7 — "  the 
executors  in  such  cases  shall  have  an  action  a^inst  the  trespassers, 
and  recover  their  damages  in  like  manner  as  they,  whose  executors 
they  be,  should  have  had,  if  they  were  in  live — • ' 

This  statute  has  been  expounded  largely,  with  respect  to  the 
persons  and  the  actions.  With  respect  to  the  persons,  it  has  been 
held,  that  an  administrator  is  within  the  equity  of  the  statute,  and 
shall  have  trespass  for  goods  caiTied  away  m  the  lifetime  of  the  in- 
testate (c).  With  respect  to  the  actions,  it  has  been  resolved  that 
where,  upon  a  church  becoming  void,  ihe  bishop  collated  wrong- 
fully and  the  patron  died,  the  executor  of  the  patron  might  on  the 
equity  of  this  statute  maintain  a  quare  impedit  (d).  And  an  gectio 
firmcB  will  lie  at  the  suit  of  an  executor  for  the  ouster  of  his  testa- 
tor (e).  So  an  executor  may  have  an  action  of  trover  for  the  con- 
version of  the  testator's  goods  in  his  lifetime  (/) ;  or  an  action 
on  the  case  against  the  sheriff  for  a  false  return  made  in  the  life  of 
the  testator  to  a^./a.,  viz,  that  he  levied  only  part  of  what  he  had 
in  fact  taken  {g) ;  or  an  action  of  debt  on  a  judgment  against  an 
executor,  suggesting  a  devastavit  in  the  lifetime  of  the  plaintiff's 
testator  (A).  In  like  manner,  it  has  been  held,  that  an  administra- 
tor may  maintain  an  action  against  the  bailiff  of  a  liberty  for  exe- 
cuting ^fi.fa,  and  removing  the  goods  oflFthe  premises,  before  the 
landlord  (the  intestate)  was  paid  a  year's  rent,  pursuant  to  8  Aim. 
c.  14  (i).  By  the  25  Edw.  III.  st.  5,  c.  6  {ante,  p.  770)  tfie  remedy 
given  by  the  above  statute  (4  Edw.  III.  c.  7)  was  extended  to  ex- 
ecutors of  executors. 

Formerly  no  remedy  was  provided  by  law  for  injuries  to  the  real 
estate  of  any  person  deceased,  committed  in  his  lifetime ;  but  by 
3  &  4  Will.  IV.  c.  42,  s.  2 — "  An  action  of  trespass,  or  trespass 
on  the  case,  as  the  case  may  be,  may  be  maintained  by  the  execu- 
tors or  administrators  of  any  person  deceased  for  any  mjury  to  the 
real  estate  (k)  of  such  person  committed  in  his  lifetime,  for  which 
an  action  might  have  been  maintained  by  such  person,  so  as  such  in- 
jury shall  have  been  committed  within  six  calendar  months  before  the 
death  of  such  deceased  person :  and  provided  such  action  shall  be 

{c)  Smith  V.  Colgay,  Cro.  Eliz.  884.  {h)  Berwick  v.  Andrew,  Ld.  Raym.  978. 

(d)  Anon.,   4    Leon.    15,   cited    in   Le  (i)  Palgrave  t.  Windham,  Str.  212. 

Mason  v.  Dixon,  Sir  W.Jones,  174.  {k)  Whether  this  includes  chattel  in- 

{e)  7  Hen.  IV.  6,b.;  Bro.  Abr.  Exor.  terests,  quare?     See   Wms.   on    Exors. 

45,  S.  C.  710  (5th  edit) ;  Adam  v.  InhabUantt  rf 

if)  Rutland  v.  Rutland,  Cro.  Eliz.  377.  Bnttol,  2  A.  &  £.  389. 

{g)  Williamt  v.  Grey,  Ld.  Raym.  40. 
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bnnight  witbin  one  year  after  the  death  of  such  person ;  and  the 
damages,  when  recoTered,  shall  be  part  of  the  personal  estate  of 
snch  person  "  (/). 

No  action  lay  at  common  law  by  the  executor  for  an  injury  to 
the  person  of  the  deceased.  But  by  9  &  10  Vict.  c.  93 — Whenso- 
ever the  death  of  a  person  shall  be  caused  by  wrongful  act,  neglect 
or  default,  such  as  would  (if  death  had  not  ensued)  have  entitled 
the  party  injured  to  maintain  an  action,  the  person,  who  would  have 
been  liable  if  death  had  not  ensued,  shall  be  liable  to  an  action  for 
damages,  notwithstanding  the  death  of  the  person  injured,  and 
although  the  death  shall  have  been  caused  under  such  circum- 
stances as  amount  in  law  to  felony.  As  the  statute  only  applies 
to  cases  where  the  deceased  might,  if  alive,  have  maintained  an 
action;  if  the  accident  were  caused  by  the  negligence  of  the  de- 
ceased, the  defendant  will  be  entitled  to  a  verdict  {m).  See  the 
cases  decided  on  this  subject ;  posty  tit.  "  Nusance."  By  the  3rd 
section,  the  action  must  be  commenced  within  twelve  calendar 
months  of  the  death  of  ihe  deceased  person. 

Every  action  brought  by  an  executor,  that  is  founded  upon  a 
duty  accrued  in  the  testator's  lifetime,  must  be  brought  in  the  deti- 
net  only(»),  that  is,  in  his  representative  capacity.  Where  the 
cause  ox  action  accrues  after  the  testator's  deatn,  the  executor  may 
sue  as  such,  or  in  his  individual  capacity,  at  his  option  (o). 
And  generally,  whenever  the  subject  matter  of  the  action  would, 
when  recovered,  be  assets,  the  executor  may  sue  in  his  representa- 
tive capacity  ( />) ;  as  for  money  paid  over  by  the  executor  by  mis- 
take (q).  But  where  the  executor  or  administrator  takes  a  bond 
from  a  simple  contract  debtor  of  deceased,  though  it  be  given  to  him 
as  executor,  yet  he  cannot  sue  in  his  representative  capacity  on  the 
bond,  for  the  bond  operates  as  a  merger  of  the  simple  contract  debt, 
and  creates  a  new  and  personal  obligation  of  a  higher  nature  (r). 

P.  orally  agreed  to  grant  defendant  a  lease  for  sixty  years.  De- 
fendant paid  part  of  the  consideration  money,  but  P.  died  before  the 
contract  was  carried  into  effect.  Plaintiffs,  P.'s  executors,  then 
granted  the  lease,  which  recited  that  P.'s  agreement  had  been 
treated  as  void  by  the  Court  of  Chancery,  and  that  the  lease  was 
granted  pursuant  to  a  proposal  of  the  plaintiffs.     Plaintiffs  having 

Eaid  their  own  attorney  his  charges  for  drawing  the  lease,  it  was 
eld,  that  they  were  entitled  to  sue  the  defendant  for  money  paid, 
in  their  own  right  (*).  Where  A.  contracted  with  the  defendant  to 
perform  certain  work  for  a  specified  sum,  to  be  paid  for  when  the 
work  was  completed,  but  died  before  its  completion,  and  his  admi- 


I 


7)  See  Powell  v.  Rett,  pottf  p.  791.  ( p)  Morthall  v.  Broadhunt,  1  Or.  &  J. 

m)  Tucker  t.  Chaplin,  2  C.  &  K.  730.  405. 

(n)  1  Wms.  Sftund.  Ill,  a.,  n.  (1).  {q)  Clark  ▼.  Hougham,  2  B.  &  C.  149. 

(o)  Gallant  v.  Boule/hwer,  3  Doug.  36,  (r )  Hotter  v.  LordArundeU,  3  B.  &  P.  7. 

per  BuUer,  J.  («)  Grimll  v.  Bobinson,  3  B.  N.  C.  la 
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nistrator  agreed  with  the  defendant  to  complete,  and  did  complete, 
the  work,  and  then  sued  the  defendant,  alleging  that  the  defendant 
in  A.'s  lifetime  was  indebted  to  A.,  in  his  lifetime^  for  goods  sold 
and  delivered,  work  and  labour,  &c. ;  it  was  held,  that  the  facts 
did  not  support  the  declaration,  for  that,  the  contract  being  entire, 
and  the  work  unfinished  at  A.'s  death,  no  debt  ever  accrued  from 
the  defendant  to  A.,  although  the  new  agreement  between  the 
plaintiff  and  the  defendant  amounted  as  between  them  to  arescind- 
mg  of  the  original  contract  with  A.,  which  would  entitle  the  plain- 
tin,  as  administrator,  to  recover  (if  the  declaration  had  been  pro- 
perly framed)  on  a  quantum  meruit  for  the  work  done  by  A.  {t). 

By  11  Geo.  II.  c.  19,  s.  15,  the  executor  or  administrator  of  a 
tenant  for  life,  on  whose  death  any  lease  of  lands  determines,  may 
recover  from  the  under-tenant  the  whole  or  a  proportion  of  the  rent 
reserved,  according  to  the  time  such  tenant  for  life  lived  of  the  last 
year,  quarter,  &c.,  in  which  the  rent  was  growing  due.  By  the 
4  &  6  Will.  IV.  c.  22,  this  provision  was  extended  to  persons  not 
strictly  tenants  for  life,  and  to  all  other  payments  of  every  descrip- 
tion coming  due  at  fixed  periods,  and  the  determination  by  any 
means  whatsoever  of  any  person's  interest  therein.  See  the  sec- 
tions at  length,  ante^  p.  627,  tit.  "  Debt : "  "  Eviction."  By  stat. 
1  Vict.  c.  26,  s.  6, — If  no  disposition  by  will  shall  be  made  of 
any  estate  pur  autre  vie  of  b,  freehold  nature,  the  same  shall  be 
chargeable  in  the  hands  of  the  heir ;  if  it  shsill  come  to  him  by 
special  occupancy,  as  assets  by  descent,  as  in  the  case  of  freehold 
land  in  fee  simple ;  if  there  shall  be  no  special  occupant,  the  estate 
shall  go  to  the  executor  or  administrator  of  the  party  that  had  the 
estate  by  virtue  of  the  grant  (u) ;  and  if  the  same  shall  come  to  the 
executor  or  administrator,  either  by  reason  of  a  special  occupancy 
or  by  virtue  of  the  act,  it  shall  be  assets  in  his  hands,  and  shall  be 
distributed  as  the  personal  estate. 

By  the  common  law,  an  executor  or  administrator  could  not  have 
an  action  of  account ;  because  it  was  founded  on  a  matter  in  the 
privity  of  a  testator  (x) ;  but  by  13  Edw.  I.  c.  23,  an  executor 
shall  have  an  action  of  account  upon  an  account  with  his  testator. 
By  25  Edw.  III.  stat.  5,  c.  5— "Executors  of  executors  shall 
have  actions  of  debts,  accompts,  and  of  goods  carried  away  of 
the  first  testators,  &c.,  in  the  same  manner  as  the  first  testator 
should  have  had." 

Administrators  derive  their  authority  to  bring  actions  from  the 
31  Edw.  III.  stat.  1,  c.  11,  which  provides,  that  "where  a  man 
dieth  intestate,  the  ordinaries  shall  depute  the  next  and  most  law- 
ful friends  of  the  dead  person  intestate  to  administer  his  goods, 
which  deputies   shall  have  an  action  to  demand  and   recover, 

(0  Crotthwaite  y.   Gardner,  18  Q.   B.  (m)  Bearpark  v.  HutehUuant  7  Bingh. 

640.    Stmble,  that  the  declaration  might      178. 
have  been  amended.    Per  Erie,  J.,  5.  C.  (x)  2  Inst.  404. 
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I  as  ezecutoTBf  the  debts  due  to  the  intestate,  &c."     A  subsequent 


statute,  21  Hen.  VIII.  c.  5,  s.  3,  in  ease  of  intestacy  or  executors 
refusing  to  prove,  directs  the  ordinary  to  mrant  administration  to 
the  widow  or  next  of  kin,  or  both;  and,  where  two  or  more  stand 
in  equal  degrees  of  relationship,  to  accept  which  he  pleases.  This 
jurisdiction  is  now  exercised  by  the  Court  of  Probate  (ante,  p. 
764). 

Plaintiff,  as  administrator,  declared  in  assumpsit,  that  the  defend- 
ant, for  certain  fees  to  be  paid  to  him  by  the  intestate,  undertook  as 
an  attorney  to  investigate  the  title  of  premises  about  to  be  conveyed 
to  intestate.  Breach,  that  he  omitted  to  do  so,  and  that  intestate, 
in  consequence,  took  an  insufficient  title,  whereby  his  personal 
estate  was  injured.  A  demurrer  to  this  declaration  was  over- 
ruled (y).  And  where  a  vendor  omits  to  make  out  a  good  title 
within  the  stipulated  time,  and  the  vendee  dies,  his  executor  may 
sue  for  damage  accruing  to  the  personal  estate  by  loss  of  interest 
on  the  deposit-money  (z),  and  the  expense  of  endeavouring  to  pro- 
cure the  title  (a).  An  administrator  cannot  have  an  action  for  a 
breach  of  promise  of  marriage  to  the  intestate,  where  no  special 
damage  to  the  personal  estate  is  alleged  (6).  Although  the  deci- 
sions in  the  three  last-mentioned  cases  turned  upon  the  damage  to 
the  personal  estate,  yet,  it  seems,  the  right  of  an  executor  or  admi- 
nistrator to  sue  on  a  breach  of  contract  made  with  the  deceased  is 
not  confined  to  cases  in  which  such  damage  can  be  stated.  For 
instance,  an  executor  is  entitled  to  sue  the  lessee  of  his  testator 
for  the  breach  of  a  covenant,  purely  collateral,  committed  in  the 
lifetime  of  the  testator,  without  alleging  special  damage  to  the  per- 
sonal estate  in  his  declaration  (c).  But  an  executor  cannot  sue  on 
a  breach  of  a  covenant  which  runs  with  the  land,  where  a  formal 
breach  only  has  taken  .place  in  the  testator's  lifetime  ;  in  that  case 
the  real  representative  is  entitled  to  recover  for  any  substantial 
damage  incurred  after  his  death  {d). 

An  executor  may  sue  the  Bank  of  England  for  not  transferring 
stock  of  the  testator  into  the  names  of  himself  or  his  appointee, 
notwithstanding  such  stock  has  been  specifically  bequeathed  (e) ;  for 
the  Bank  has  nothing  to  do  with  the  distribution  of  the  fund,  but 
is  bound  to  pay  to  the  executor,  who  is  the  legal  owner  (/).  And 
now,  by  8  &  9  Vict.  c.  91,  s.  1,  it  is  expressly  enacted,  that  all 
stock  standing  in  the  name  of  any  deceased  person  may  be  trans- 
ferred by  the  executors,  notwithstanding  any  specific   bequest 

(y)  Ktughl  V.  Quariet,  2  B.  &  B.  102.  Rkkettt  v.  Weaver^  12  M.  &  W.  718,  we. 

(s)  from  the    day  when  the  coDtract  (d)  Kingdon  v.  Noitle,  1  M.  &  S.  366, 

should  have  been  completed.     De  Bfr-  and  4  M.  &  S.  58 ;  King  ▼.  Jones,  4  M. 

nalesT.  IVood,  8  Campb.  258.  &  S.  188.    Ante,  p.  496. 

(a)  Orm*  ▼.  BrtmgKUm,  10  Bingh.  533.  («)  Franklin  v.  Bank  nf  England,  9  B. 

(6)  CkamberUUn  v.  miUamson,  2  M.  &  &  C.  156. 
S.  408.  (/)  CkurchUl  ▼.  Bank  rf  England,  1 1  M. 

(c)  Raymond  v.  FUeh,  2  C.  M.  &  R.  588 ;  &  W.  823. 

TOL.  II.  H 
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thereof,  but  the  probate,  &c.,  must  be  first  left  at  the  Bank  for 
registration,  and  the  Bank  may  require  all  the  executors  to  join  in 
the  transfer. 

2.  Executors  and  Administrators  must  join  in  bringing  Actions, 
— It  is  a  general  rule,  that  if  there  are  two  or  more  executors,  and 
one  proves  the  will,  they  must  all  join  in  bringing  actions ;  and  if 
they  do  not,  the  defendant  may  plead  in  abatement,  that  there  are 
other  executors  living  not  named  (g).  In  this  plea  it  is  not  neces- 
sary to  aver,  that  ti^e  executors  not  named  nave  administered ; 
because  they  may  administer  at  their  pleasure  (A).  So  where 
there  are  two  or  more  administrators,  it  is  necessary  that  they 
should  join  in  bringing  actions  (i).  And  this  rule,  viz.  that  all  the 
executors  shall  join,  holds  even  where  some  of  the  executors 
refuse  (k) ;  because  the  refusing  executors  may  come  in  at  any 
time  and  administer,  notwithstanding  their  refusal  (J) ;  either  during 
the  lives  of  their  co-executors,  who  have  proved,  or  after  their 
death  (m).  The  like  law  is,  where  some  of  the  executors  are 
infants ;  they  must  all  join,  and  they  may  all  appear  by  attorney  : 
for  those  of  full  age  may  appoint  an  attorney  for  those  within 
age  {n).  So  where  there  are  two  executors,  one  of  full  age,  and 
the  other  within  age ;  and  the  executor  of  full  age  is  appointed 
administrator,  durante  minore  (state  of  the  other  executor,  both 
must  join  (o).  The  plaintiffs  were  entitled  to  leasehold  property 
as  executors  of  one  J.  S.     To  prove  their  title,  they  produced  the 

1)robate  of  the  will  of  J.  S.,  which  was  granted  to  one  of  them, 
iberty  being  reserved  to  make  the  like  grant  to  the  two  others 
named  in  the  will.     This  was  held  sufficient  (^). 

One  of  two  executors,  having  alone  proved  the  will,  received  a 
debt  due  to  the  testator,  which  by  his  will  was  appropriated  to  the 
payment  of  specific  legacies  to  his  grandchildren,  with  interest 
thereon,  and  afterwards  permitted  the  money  to  be  lent  out  to  a 
third  person,  by  whom  it  was  paid  to  A.  A.,  on  being  applied  to 
by  the  executor,  acknowledged  that  he  had  received  the  money, 
and  that  it  belonged  to  the  testator's  grandchildren,  but  refused  to 
pay  it  over  to  the  executor ;  it  was  held,  that  both  executors  might 

^oin  in  an  action  brought  against  A.  to  recover  the  money  {q), 
3ut  where  A.  received  money  under  a  written  authority  from  two 
out  of  three  executors,  who  alone  had  proved  the  will ;  it  was 
held,  that  the  action  for  the  money  should  be  at  the  suit  of  the 
two  only,  unless  it  were  found  by  the  jury  that  they  contracted 

(g)  Reg-  140,  b.;  Bro.  Abr.  Exore.  pi.  (m)  21  Edw.  IV.  28,  b.,  24,  a.,  recog- 

69  :  Fitz.  Abr.  Exora.  pi.  48.  nized  in  Wankford  v.  Wankford,  Salk.  307, 

ih)  41  Edw.  III.  22,  a.  and  Waltert  y.  Pfeil,  M.  &  M.  Z^Z. 

(0  Reg.  140,  b.  (n)  Fonoist  ▼.  Tremaine,  2  Saund.  212. 

{k)  Cretwick  v.  Woodhead^  4  M.  &  G.  (o)  Smith  v.  Smith,  Yelv.  130. 

81 1.    See  also  3  Atk.  239.  ( p)  Walters  v.  PfeiU  M.  &  M.  362. 

(/)  Bro.  Exore.  117;  Fitz.  Abr.  Exors.  Iq)  Webster  v.  Spencer,  3   B.  &  Aid. 

26.  360. 
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with  A.  both  on  their  own  account  and  as  agents  for  the  other 
executor,  or  generally  on  account  of  the  estate,  with  a  view  to  the 
interference  of  the  other  executor,  if  he  chose  to  take  part  in  the 
management  of  it(r).  So  if  one  of  several  executors  sell  the 
goods  of  the  testator,  he  may  sue  alone  for  the  price,  not  suing  as 
executor  (s).  And  two  out  of  three  executors  may  recover  in 
ejectment  on  a  joint  demise,  the  third  not  having  proved  (J). 

3.  Of  joining  several  Causes  in  one  Action  by  Executors, — In 
order  to  join  several  causes  in  one  action,  the  action  must  be 
brought  as  to  all  such  causes  in  the  same  right  (m).  Hence,  a 
plaintiff  cannot  join  in  the  same  action,  a  demand,  as  executor  or 
administrator,  with  another  demand,  which  accrued  in  his  own 
right.  The  reason  is,  because  the  funds,  to  which  the  money  and 
costs,  when  recovered,  are  to  be  applied,  or  out  of  which  the  costs 
are  to  be  paid,  are  different;  and,  the  damages  and  costs  being 
entire,  the  plaintiff  cannot  distinguish  how  much  he  is  to  have  in 
bis  representative  character,  and  how  much  he  is  to  hold  as  his 
own. 

After  much  discussion,  it  is  now  finally  settled,  that  in  all  actions 
by  executors  or  administrators,  if  the  money  recovered  on  each  of 
the  counts  will  be  assets,  the  counts  may  be  joined  in  the  same 
declaration  (x).  Thus,  for  instance,  a  count  for  work  by  the 
plaintiff  as  administrator,  may  be  joined  with  counts  for  goods  sold 
and  work  done  by  the  intestate  (y).  So  also  counts  on  promises 
made  to  an  intestate  may  be  joined  with  counts  on  promissory 
notes,  given  to  the  administrator  as  administrator,  since  the  death 
of  the  intestate  {z).  The  counts  so  joined  to  counts  on  promises 
to  the  testator  should  state,  that  the  duty  accrued  to  the  plaintiff 
in  his  representative  character  "  as  executor^*  (a).  In  Lancefield  v. 
Allen,  1  Bligh,  N.  S.  692,  however,  in  a  declaration  by  executors,  a 
count  stating  that  the  defendant  had  accounted  with  the  plaintiffs, 
"  executors  as  aforesaid,"  was  joined  with  counts  stating  promises 
to  the  testator :  after  verdict  and  iudgment  for  plaintiffs,  a  writ  of 
error  was  brought  upon  the  ground  of  misjoinder,  but  the  judgment 
was  affirmed. 


VIII.  Of  Actions  against  Executors  and  Administrators. 

1.  What  Actions  may  be  maintained  against  Executors,— -For- 
merly  an  action,  wherein  the  testator  might  have  waged  his  law, 
could  not  be  maintained  against  his  executors  or  administrators  (b). 

(r)  Heath  t.  Chilton,  12  M.  &  W.  632.  {y)  Edwards  v.  Grace,  2  M.  &  W.  190. 

(i)  Brassingtan  ▼.  Ault,  2  Binj^h.  177.  (x)  Partridge  ▼.  Caurtf  5  Price,  412  ; 

(0  Doe  V.  fFheekr,  16  M.  &  W.  623.  {in  error)  7  Price,  591. 
(«)  Com.  Law  Proc.  Act,  1862, 8. 41.  (a)  2  Wins.  Saund.  117,  b.  (6th  edit.) 

(«)  2  Wms.  Saund.  117  g.(m)  (6th  ed.).  (b)  Bro.  Exors.  80. 

h2 
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Hence,  debt  on  a  simple  contract,  as  on  a  promissory  note  (c\ 
would  not  lie  against  an  executor  or  administrator.  But  now 
wa^er  of  law  is  abolished  (d) ;  and  debt  on  simple  contract  is 
maintainable  in  any  court  of  common  law  against  any  executor 
or  administrator  (^).  Assumpsit  might  always  have  been  brought(/). 
By  4  Ann.  c.  16,  s.  27  (g)f  an  action  of  account  is  given  against 
the  executors  and  administrators  of  guardians,  bailiffs,  and  receivers, 
and  also  by  one  joint-tenant  and  tenant  in  common,  his  executors, 
and  administrators,  against  the  other,  as  bailiff,  for  receiving  more 
than  his  share,  and  against  the  executor  and  administrator  of 
such  joint-tenant  or  tenant  in  common. 

Assumpsit  will  not  lie  against  an  executor  for  a  legacy  payable 
out  of  the  general  funds  of  the  testator,  although  assets  lie  averred 
in  the  declaration;  for  the  law  will  not,  from  the  mere  circumstance 
of  an  executor's  being  possessed  of  assets,  imply  a  promise  by  him 
to  pay  such  legacy  (A).  But  an  action  may  be  maintained  by  the 
legatee  of  a  specific  chattel,  against  an  executor,  after  his  assent  to 
the  bequest  (i).  So  an  action  at  law  cannot  be  maintained  for  a 
distributive  share  of  an  intestate's  property  against  the  adminis- 
trator, nor  against  his  executor,  althougn  such  executor  may  have 
expressly  promised  to  pay  (A).  But  where  an  executor  has  stated 
an  account  with  a  legatee,  and  debited  himself  absolutely  with  a 
certain  sum  as  retained  in  his  hands  for  such  l^atee,  he  ceases  to 
hold  the  money  in  his  character  of  executor,  and  an  action  on  an 
account  stated  will  lie  against  him  (/)•  **  It  is  quite  clear  that,  so 
long  as  no  other  relation  exists  between  two  parties  than  that  of 
trustee  and  cestui  que  trust,  no  action  can  be  maintained  by  the 
latter  against  the  former,  for  any  money  in  his  hands.  The  trustee 
is  in  such  a  case  the  only  person  entitled  at  law  to  the  money,  and 
the  remedy  of  the  cestui  que  trust  is  exclusively  in  a  court  of  equity. 
When  indeed  there  is  no  trust  to  execute,  except  that  of  paying 
over  money  to  the  cestui  que  trusty  the  trustee  by  his  conduct,  as, 
for  instance,  by  admission  that  he  has  money  to  be  paid  over,  or 
by  settling  accounts  on  that  footing,  may,  and  often  does,  make 
himself  liable  to  an  action  at  law  at  the  suit  of  the  cestui  que  trusty 
for  money  had  and  received,  or  for  money  due  on  an  account 
stated  "(m). 

The  neglect  or  refusal  of  the  administrator  to  distribute  the 
surplus  or  residue  of  the  effects  of  the  intestate  among  the  next  of 
kin,  according  to  the  Statute  of  Distributions,  without  the  previous 

{c)  Barry  y.  Robimmy  1  N.  R.  293.  {h)  Deekt  v.  Strutt,  5  T.  R.  690. 

(<f)  3  &  4  Will.  IV.  c.  42,  8.  13.  (i)  Doe  v.  Guy,  3  East,  120. 

(e)  Tbid,  s.  14.  (*)  Jones  v.  Tanner,  7  B.  &  C.  542. 

(/)  Palmer  v.  Lawton,   1    Lev.    201;  (/)  Hart  v.  Minors,  2  Cr.  &  M.  700; 

Norwood  V.  Read,  Plowd.  181 ;  Carter  t.  Bond  ▼.  Nurse,  10  Q.  B.  244. 

Fosselty  Palm.  329;  Pineh&n*scase,9Rep,  (m)  Per  Rolfi,  B.,  Pardoe  ▼.  Price,  16 

86,  b. ;  Fawcett  ▼.  Charter,  Cro.  Jac.  662.  M.  &  W.  451. 

{g)  See  ante,  pp.  2,  8. 
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decree  or  sentence  of  tbe  court,  is  not  a  breach  of  the  condition  of 
the  administration  bond  (»). 

An  acting  executor  having  once  received,  and  fully  had  under 
his  control,  assets  of  die  testator  applicable  to  the  payment  of  a 
debt,  is  responsible  for  the  application  thereof  to  that  purpose;  and, 
such  application  having  been  disappointed  by  the  misconduct  of  his 
<io-executor,  whom  he  employed  to  make  the  payment  in  question, 
he  is  liable  at  law  for  the  consequences  of  such  misconduct,  as  much 
as  if  the  misapplication  had  been  made  by  any  other  agent  of  a  less 
accredited  and  inferior  description  (o).  If  one  co-executor  lends 
the  testator's  money  which  has  come  to  his  hands,  and  which  the 
testtttor  had  directeid  to  be  laid  out  on  good  security,  to  the  other 
executor  on  bis  bond,  it  is  a  devastavit  (p). 

Formerly,  no  remedy  was  provided  by  law  for  wrongs  done  by  a 
person  deceased  in  bis  lifetime  to  another,  in  respect  of  his  property, 
real  or  personal  (q);  but  by  3  &  4  Will.  IV.  c.  42,  s.  2 — "An  action 
of  trespass,  or  trespass  on  the  case,  as  the  case  may  be,  may  be 
maintamed  against  the  executors  or  administrators  of  any  person 
deceased,  for  any  wrong  committed  by  him  in  his  lifetime  to  another, 
in  respect  of  his  property,  real  or  personal,  so  as  such  injury  shall 
have  been  committea  within  six  calendar  months  before  such  per- 
son's death,  and  so  as  such  action  shall  be  brought  within  six 
calendar  months  after  such  executors  or  administrators  shall  have 
taken  upon  themselves  the  administration  of  the  estate  and  effects 
of  such  person ;  and  the  damages  to  be  recovered  in  such  action 
shall  be  payable  in  like  order  of  administration  as  the  simple  con- 
tract debts  of  such  person."  An  intestate  was  lessee  of  some  coal 
mines  of  the  plaintiffs',  and  had  worked  the  coal  under  a  portion 
of  land  excepted  from  the  demise ;  part  of  such  coal  was  raised 
more  than  six  months  before  the  intestate's  death,  and  part  within 
six  months ;  it  was  held,  that  the  plaintiffs  mi^ht  bring  trespass 
under  the  statute  for  so  much  as  was  raised  withm  the  six  months, 
and  also  money  had  and  received  for  so  much  as  was  raised  before, 
the  acts  being  distinct,  and,  therefore,  the  two  actions  not  incpm- 
patiUe  (r).  The  foregoing  statute  is  confined  in  terms  to  injuries 
m  respect  of  property ^  real  or   personal;   the  law,  therefore,  in 

(»)  The    Arehbitbop  of    Canierlmry  t.  degree  relaxed.    See  per  Lord  Eldom,  Ch., 

Tappem,  S  B.  «?  C.  161.  in  Chambers  t.  Minchin,  7  Ves.  197.     In 

(o)  Croase  v.  Smith,  7  East,  246.     By  Walker  v.  Symonds,  8  Swans.  64,  the  same 

the  old  law,  there  was  a  distinction  be-  learned  judge  said,  '*  It  mav  be  laid  down 

tweea  executors  and    trustees.      It  was  now,  as  in  Brice  v.  Stoke*  (11  Ves.  319), 

laid  down  bb  a  general  rule,  that  where  that  though  one  executor  has  joined  in  a 

executors  joined  in  a  receipt,  both  having  receipt,  yet  whether  he  is  liable  shall  de- 

the  whole  power  over  the  fund,  both  were  pend  on  his  acting."     Terrell  v.  Matthews, 

chargeable ;  where  trustees  joined,  each  1  Mc.  &  G.  438,  ace. 

not  having  the  whole  power,  and  the  join-  (  p)  Gleedon  v.  Atkin,  2  Tyrw.  598. 

in|^  being  necessary,  only  the  person  re-  {q)  Hambly  v.  Troit,  Cowp.  371. 

eetving  &e  money  was  chargeable;   but  (r)  Powell  v.  Ree*t  7  A.  &  E.  426. 
the  nue  as  to  executors  has  Wn  in  some 
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respect  of  injuries  to  the  person  remains  unaltered,  as  to  which  see 
note  (1)  to  Wheatley  v.  LMne^  1  Wms.  Saund.  216,  a. 

By  29  Car.  II.  c.  3,  s.  4—"  No  action  shall  be  brought  to 
charge  any  executor  or  administrator  upon  any  special  promise,  to 
answer  damages  out  of  his  own  estate,  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  thereunto  by  him  lawfully  autho- 
rized." At  the  common  law,  an  executor  or  administrator  could 
not  have  been  charged  on  any  special  promise  to  answer  damages 
out  of  his  own  estate,  unless  such  promise  had  been  made  on  a 
sufficient  consideration.  The  statute  has  not  made  any  alteration 
in  this  respect.  The  promise,  though  in  writing,  still  requii-es  a 
sufficient  consideration  to  support  it{s),  e.  g,  the  possession  of 
assets  (0.  And  the  consideration  as  well  as  the  promise  must  be 
expressed  in  the  written  memorandum  or  note.  See  post,  tit. 
"Statute  of  Frauds." 

The  provisional  assignee  of  the  Insolvent  Debtors'  Court  (under 
1  Geo.  IV.  c.  119,  s.  7  (m))  assigned  the  estate  of  an  insolvent  to 
an  assignee,  who  assented  to  such  assignment,  and  acted  under  it 
as  tenant  of  premises,  which  the  insolvent  held  as  lessee  for  years  : 
it  was  held,  that  the  executor  of  such  last-mentioned  assignee  was 
liable  to  the  lessor  for  breaches  of  covenants  in  the  lease,  subse- 

?uent  to  his  testator's  death  ;  it  not  appearing  that  the  Insolvent 
)ebtors'  Court  had  appointed  fresh  assignees  (ar). 

By  30  Car.  II.  c.  7,  s.  2,  (made  perpetual  by  4  &  6  W.  &  M.  c.  24, 
s.  12,) — The  executors  and  administrators  of  executors  of  their  own 
wrong,  or  administrators  who  have  wasted  and  converted  the  assets 
of  the  deceased  to  their  own  use,  shall  be  chargeable  in  the  same 
manner  as  their  testator  or  intestate  would  have  been  if  living.  A 
doubt  having  arisen  upon  the  preceding  clause,  whether  it  extended 
to  the  executors  and  administrators  of  any  executor  or  administrator 
of  right,  who,  from  want  of  privity,  were  not  before  answerable  for 
the  debts  due  from  the  first  testator  or  intestate,  although  such 
executor  or  administrator  of  right  had  been  guilty  of  a  devastavit 
or  conversion,  it  was  enacted,  by  4  &  6  W.  &  M.  c.  24,  s.  12,— that 
the  executor  and  administrator  of  such  executor  or  administrator 
of  right,  who  shall  waste  or  convert  to  his  own  use  the  estate  of 
his  testator  or  intestate,  shall  be  chargeable  in  the  same  manner 
as  his  testator  or  intestate  would  have  been. 

2.  What  Causes  of  Action  may  be  joined  against  Executors, — 
Several  demands,  some  of  which  accrue  from  the  defendant  in  his 
own  right,  and  others  in  right  of  another,  cannot  be  joined  in  the 

(*)  Rann  v.  Hughes,  7  T.  R.  850,  n.  1  &  2  Vict.  c.  110. 

(0  Pearton  v.  Henry,  6  T.  R.  6.  (*)  Abererombie  v.  Hickman,  8  A.  &  E. 

(ti)  The  present  Insolvent  Act  is  the      683. 
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same  action;  because  such  demands  require  different  pleas  and 
diflFerent  judgments  (y).  Hence,  if  a  declaration  against  an  exe- 
cutor or  administrator  contain  counts  which  charge  him  in  his 
representative  character,  and  also  counts  which  charge  him  in  his 
own  right,  such  declaration  will  be  bad,  for  misjoinder  of  cause  of 
action,  either  on  demurrer,  or  in  arrest  of  judgment,  or  on  error  {z). 
So  counts  on  promises  by  the  testator  cannot  be  joined  with  counts 
for  money  had  and  received  by  the  defendant  as  executor  (a) ;  or  for 
money  lent  to  the  defendant  aa executor  (ft) ;  or  for  interest  for  the 
forbearance  by  the  plaintiff  to  the  defendant  as  executor,  at  his 
requesty  of  money  owing  from  the  defendant  as  executor  to  the 
plaintiff  (c) ;  because  the  former  charge  the  defendant  in  right  of  the 
testator,  whereas  the  latter  charge  him  in  his  own  right,  but  where 
an  action  was  brought  against  an  administratrix,  and  the  three  first 
counts  of  the  declaration  were  on  promises  by  the  intestate,  and  the 
last  was  on  an  account  stated  between  the  plaintiff  and  defendant, 
as  administratrix,  of  money  owing  from  the  intestate,  with  a  promise 
by  the  defendant,  as  administratrix,  to  pay,  the  court  were  of 
opinion,  that  there  was  not  any  misjoinder  of  action,  for  that  the 
defendant  was  chained  as  administratrix  in  all  the  counts  {d ).  So 
where,  to  a  count  for  money  had  and  received  by  the  defendant  as 
executor  was  joined  a  count  on  an  account  stated,  of  money  due 
from  the  defendant  as  executor,  it  was  held,  that  there  was  a  mis- 
joinder {e) ;  for  on  the  first  count  the  judgment  would  be  de  bonis 
propriisy  but  on  a  count  averring  an  account  -stated  by  the  defend- 
ant of  monies  due  from  him  as  executor,  the  judgment  shall  be  de 
bonis  testatoris.  This  count  may,  therefore,  be  joined  with  counts  on 
promises  of  the  testator  (/).  So  counts  for  goods  sold  to,  and 
work  and  labour  done  for,  the  defendant,  as  executor,  cannot  be 
joined  with  a  count  for  money  found  to  be  due  on  an  account  stated 
with  the  defendant  as  executor  ;  for  the  two  first  counts  are  neces- 
sarily for  debts  due  from  the  defendant  in  his  own  right,  and  charge 
the  defendant  personally,  whereas  tlie  last  count  charges  the  de- 
fendant in  his  representative  character  (^).  But  a  count  for  money, 
paid  to  the  use  of  the  defendant  as  executor,  may  be  joined  with 
coimts  on  promises  by  the  testator  (A). 

A  promise  made  upon  good  consideration  by  a  testator,  that  his 
executor  shall  pay,  is  a  sufficient  consideration  for  an  action  of 
assumpsit  against  the  executor.  And  in  such  action,  it  is  neither 
necessary  to  aver  assets  (the  want  of  assets  being  matter  of  de- 
fence) ;  nor  a  promise  by  the  executor  (i).  To  a  count  in  covenant 
chai^gingthe  defendants,  as  executors,  for  breaches  of  covenant  by 

(y)  Jennings  v.  Newman,  4  T.  R.  347.  (rf)  Secar  v.  Atkinson,  I  H.  Bl.  102. 

(z)  Brigden  v.  Parks,   2  B.  &   P.  424.  (e)  Ashbyy.  Aihby,  7  B.  &  C.  444. 

See  Com.  Law  Proc.  Act,  1852,  8.41.  (/)  Powell  v.  Graham,  7  Taunt  580. 

(a)  Brig4en  v.  Parks,  supra.  (g)  Comer  v.  Shew,  8  M.  &  W.  850. 

(6)  Rosey.  Bowler,  1  H.  Bl.  108.  (A)  Wmi.  Exora,  1607  (5th  edit.), 

(c)  Bignell  v.  Harpur,  4  Exch.  773.  (•}  Powell  v.  Graham,  supra. 
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their  testator  as  lessee,  who  had  covenanted  for  himself,  his  exe- 
cutors and  assigns,  may  be  joined  another  count,  charging  them, 
that  after  the  testator's  death,  and  their  proving  the  veill,  and  during 
the  term,  the  demised  premises  came  by  assignment  to  one  D.  A., 
against  vehom  breaches  were  alleged;  and  concluding,  that  so 
neither  the  testator,  nor  the  defendants  after  his  death,  nor  D.  A. 
since  the  assignment  to  him,  had  kept  the  said  covenant,  but  had 
broken  the  same  (A). 

3.  What  Executors  are  to  be  made  Defendants.-— \i  has  been 
observed  (an^«,  p.  788)  that  in  actions  brought  by  executors,  it  is 
necessary  that,  where  there  are  two  or  more,  they  riiould  all  join, 
whether  they  administer  or  not,  if  one  of  them  has  proved  the  will. 
But  this  is  not  necessary  when  actions  are  brought  against  them  (/) ; 
for  the  mere  circumstance  of  a  person  being  named  executor  does 
not  compel  the  plaintiff  to  make  him  a  defendant,  unless  he  has 
administered.  Hence,  where  executors,  defendants,  plead  in  abate- 
ment, that  there  are  other  executors  not  named,  tney  must  add, 
that  the  executors  not  named  have  administered;  for  the  plaintiff  is 
bound  to  take  notice  of  such  executors  only,  as  have  adminis- 
tered (to).  Although  executors  cannot  sever  in  declaring,  yet  they 
may  in  pleading.  Hence,  although  infant  executors  may  sue  by 
attorney  with  executors  of  full  a^e,  because  those  of  full  age  may 
appoint  an  attorney  for  those  wiwin  age,  yet  they  must  defend  by 
guardian  (w).  If  any  of  the  executors  die,  actions  must  be  brought, 
not  Against  the  surviving  executors  and  the  executors  of  the  de- 
ceased executors,  but  against  the  surviving  executors  only(o).  If 
there  are  two  or  more  administrators,  they  must  all  be  made 
defaidants(j9).  An  executor  de  son  tort  must  be  declared  against 
as  a  rightful  executor  '9).  In  an  action  against  a  married  woman 
executrix,  the  husband  must  be  joined  as  a  defendant  (r). 


IX.  Of  the  Pleadings,— Bight  of  Retainer. 

An  executor  may  plead  the  same  plea  in  bar,  that  his  testator 
might  have  pleaded ;  as,  in  an  action  of  assumpsit,  he  may  plead, 
that  his  testator  did  not  undertake  or  promise ;  or  in  covenant,  or 
debt  on  bond,  that  it  is  not  the  deed  of  the  testator  (s).  He  may 
also  plead  in  bar,  that  he  has  fully  administered  all  the  goods  and 
chattels  which  were  of  the  deceased  at  the  time  of  his  death.  This 
is  termed  a  plea  of  plene  administravit, 

(k)  WiUm  ▼.  Wigs,  10  East,  313.  Abr.  Ezor.  22.    Unless  the  executor  of 

(/)  Bro.  Exors.  pi.  69.  tlie  executor  administer  with  the  other. 

(m)  SwaUow  v.  Emberson,  1  Lev.  161 ;  1  Roll.  Abr.  928»  tit  Executors  (Z). 

Ryalls  y.  Bramall,  1  Exch.  734.  (  p)  Reg.  140,  a,  b. 

(n)  Freseobaldi  v.  Kinaston,  2  Str.  788 ;  {q)  Alexander  v.  Lane,  Yelv.  137. 

Fitz.  Abr.  Exor.  22.  (r)  Com.  Dig.  Administration  (D.). 

(o)  4  Leon.  193  ;  Bro.  Exors.  99 ;  Fitz.  («)  Com.  Dig.  Pleader  (2  D.  8). 
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A  testator  being  indebted  to  R.^  deposited  with  him  a  policy  of 
insurance  on  testator's  life,  as  a  security  for  the  debt,  or  for  a  fur- 
ther advance  then  made  by  R.,  and  died,  leaving  R.  and  M.  his 
executors.  R.,  still  holding  the  policy^  applied  to  the  insurers  for 
the  amount  due  on  it  (200/.) ;  which  they  refused  to  pay,  unless  R. 
and  M«  nve  a  receipt  for  it  as  executors.    They  did  so ;  R.  making 

frotest  mat  he  signed  as  executor,  merely  to  satisfy  the  insurers. 
n  an  action  by  a  judgment  creditor,  to  which  the  executors  pleaded 
plene  administracerunt,  except  as  to  4/.  (the  surplus  out  of  tne  200/. 
after  payment  to  R.),  it  was  held,  that  the  executors  were  not 
chargeable  with  the  200/.  as  assets,  but  only  with  the  surplus  after 
payment  to  R.  {t).  An  executor  must  pleeui  an  outstandm^  debt, 
e.  g.  a  judgment,  and  cannot  give  it  in  evidence  under  pkne  ad- 
minigtravit  (k).  In  this  plea  it  is  not  necessary  for  the  executor 
to  aver  diat  the  judgment  was  had  for  a  true  and  just  debt ;  for,  if 
it  be  not  so,  this  shall  come  from  the  other  side  (a;).  So  where  an 
executor  pleaded,  that  his  testator  entered  into  a  bond  conditioned 
for  the  payment  of  a  sum  of  money  at  a  day  past,  beyond  which  he 
had  not  assets ;  it  was  held  sufficient,  although  it  was  not  averred 
that  the  bond  was  entered  into  for  a  true  and  just  debt ;  for  it  shall 
be  intended  that  it  was(y).  And  the  same  intendment  shall  foe 
made,  where  an  executor  or  administrator  pleads  a  bond  debt  due 
to  himself  and  retainer  (z). 

When  the  day  of  payment,  mentioned  in  the  condition  of  the 
bond,  is  past  in  the  lifetime  of  the  testator,  the  penalty  is  the  I^al 
debt ;  and  although  an  executor,  in  pleading  it  as  an  outstanding 
debt,  sets  forth  the  condition  of  the  bond,  yet  that  will  not  deprive 
him  of  the  advantage  of  covering  the  assets  to  the  amount  of  the 
penalty  (a).  But,  when  the  day  of  payment  is  not  arrived  at  the 
death  of  the  testator,  if  the  executor  sets  forth  the  condition,  the 
assets  can  be  covered  only  to  the  amount  of  the  sum  mentioned  in 
the  condition;  for  the  force  of  the  bond  is  suspended  until  the 
condition  is  broken  (A).  To  an  action  of  debt  on  bond  for  300/. 
against  defendant,  as  executor,  he  pleaded  that  the  testator  was 
bound  in  a  statute  for  the  same  sum,  and  that  he  had  assets  to 
the  amount  of  80/.  only,  to  satisfy  that  statute,  which  remained  yet 
in  force  and  not  paid.  On  demurrer,  it  was  objected,  that  it  was 
not  averred  in  the  plea,  that  the  statute  was  made  for  debt^  and 
that  the  debt  was  not  satisfied ;  for,  if  it  were  for  the  performance 
of  covenants,  it  was  not  reasonable  that  it  should  be  a  bar  to  a 

{O  Glakalm  ▼.  Rowniree,  6  A.  &  E.  714).  for  the  plaintiff  may,  it  seems,  reply  that 

(«)  Wms.  Exors.  1787  (5th  edit.).  the  creditor  would  have  accepted  a  lees 

(x)  Painter  ▼.  Law^on,  1  Lev.  200.  sum,  but  that  the  defendant  would  not  pav 

(tf)  Lake  v.  itov,  Carth.  8.  it,  and  kept  the  judgment  on  foot  bv  fraud, 

(a)  Pieard  v.  Brewn,  6  T.  R.  550.  and  under  this  plea  may  ^Te  evidence  of 

(a)  Bat    the    best   way  is    to  plead  such  matter  as  will  avoid  the   penalty. 

honestly  and  tnily,  and  though  there  is  a  Wms.  Exors.  1776  (5th  edit.). 

judffment  Ibt  a  penalty  to  show  how  much  (6)  Bank  rf  England  v.  Moriee,  2  Str. 

u  due;  Parker  w.  jt^ld,  1  Salk.  212;  1028. 
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debt  on  a  bond  already  due,  when,  perhaps,  the  covenants  would 
never  be  broken  (c),  in  which  case  there  would  not  be  any  cause  of 
suit  or  extent  thereon.  But  the  court  resolved,  that  the  plea  was 
good;  for  it  was  averred  that  the  statute  was  in  force,  and  the 
money  not  paid ;  it  was  good  enough  prima  facie ;  and  it  should 
be  intended  to  be  made  for  a  just  debt,  until  the  contrary  was 
shown  (d). 

If  an  action  be  brought  against  several  administrators,  they  may 
plead  an  outstanding  judgment  recovered  against  one  of  them,  and 
no  assets  ultra ;  for  a  recovery  against  one  administrator  shall  bind 
him  and  his  companions  (e).  After  the  commencement  of  an  action, 
an  executor  cannot  pay  another  creditor  before  such  other  creditor 
has  recovered  judgment,  but  the  executor  may  confess  judgment 
in  another  action  for  the  damages  laid  in  the  declaration,  without 
ascertaining  those  damages  by  writ  of  inquiry,  provided  they  do 
not  exceed  the  real  debt.  If  they  do,  the  plaintiff  may  reply  that 
such  judgment  was  not  for  a  true  and  just  debt  (/).  An  executor 
may  confess  a  judgment  to  a  creditor  in  equal  degree  with  the  plain- 
tiff, pending  the.action,  and  plead  it  in  bar  (g).  But  if  a  plea  of 
judgment  recovered  on  a  simple  contract,  be  pleaded  by  an  executor 
to  a  debt  on  bond,  it  must  be  averred,  that  such  recovery  was  had 
before  notice  of  the  bond  debt  (/*).  So  an  executor  may  plead  puis 
darrein  continuance  {i)^  judgments  recovered  against  him  in  suits 
commenced  since  he  pleaded  the  general  issue  in  bar  in  the  prin- 
cipal case(^).  But  a  judgment  confessed  by  an  executrix  to  a 
creditor  of  the  testator,  as  well  for  his  own  debt  as  in  trust  for  the 
debt  of  other  creditors,  cannot  be  pleaded  in  bar  to  an  action 
brought  against  her  by  another  creditor  of  the  testator  (/). 

To  a  plea  of  an  outstanding  judgment,  the  plaintiff  may  reply, 
that  the  judgment  was  obtained  by  fraud ;  and  may  upon  this  issue 
give  in  evidence,  either  that  the  debt  is  not  a  just  one,  or  that  less 
is  due  than  the  sum  for  which  the  judgment  has  been  given  (»i). 
But  evidence  of  the  latter  fact  is  not  conclusive  of  fraud,  for  the 
judgment  might  have  been  entered  for  more  than  was  due  by  mis- 
take (n).  If  it  appear  that  the  judgment  creditor  would  have  taken 
less  than  is  recovered,  that  is  evidence  of  fraud  ;  but  the  executor 

(c)  It  was  agreed  that  a  statute  for  per-  Executors  are  bound   to  take  notice  of 

formance  of  covenants  was  not  a  bar  in  debtaofrecord,  such  as  judgments;  Wins, 

debt  on  bond,  if  none  of  the  covenants  Exors.  927  (5th  edit.);   and,   it  seems, 

were  broken.    Neither  is  it  to  an  action  whether  registered  or  not.     IbitL  903. 
on  simple  contract.     ColHnt  v.  Crouch,  13  (A)  Sawyer  v.  Mercer,  I  T.  R.  690. 

Q.  B.  542.  (i)  See  anie,  p.  152. 

{d)  Philips  v.  Echard,  Cro.  Jac.  8.  (k)  Prince  v.  NichoUon,  5  Taunt  666, 


(e)  Further  v.  Further,  Cro,  Eliz.  (471).  (0  Tolputt  v.  IVelU,  1  M.  &  S.  396. 

(/)   Waring  v.  Danvert,  1  P.  Wms.  295 ;  (m)  2  Wms.  Saund.  50.  n.  (3). 

10  Mod.  496  ;  3  P.  Wms.  401.  (»)  Pea^e  v.  Naylor,  6  T.  R. 

(g)   Waring  v.  Danvers,  supra ;  Morrice  this  case  the  defendant  had  infoi 

v.  Bank  qf  England,  Ca.  Temp.  Talb.  225.  plaintiff  of  that  fact  before  action. 
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may  show^  in  answer,  that  he  has  not  assets  sufficient  to  satisfy 
even  that  amount,  for  that  disproves  the  fraud  (o). 

Where  the  Statute  of  Limitations  is  pleaded  to  an  action  brought 
by  an  executor  on  a  promise  made  to  his  testator,  the  six  years  are 
computed  from  the  time  when  the  action  first  accrued  to  the  tes- 
tator, and  not  firom  the  time  of  proving  the  will  (p).  But  where 
money  belonging  to  the  estate  of  an  intestate  is  received  by  A.  after 
the  death  of  the  intestate,  and,  more  than  six  years  afterwards,  B. 
takes  out  administration,  the  time  of  limitation  must  be  com- 
puted from  the  day  on  which  the  administration  was  granted ;  and, 
consequently,  if  B.,  within  six  years  from  that  day,  brings  an  action 
for  money  had  and  received  against  A.,  the  Statute  of  Limitations 
will  not  operate  as  a  bar  (q).  So  in  an  action  by  an  administrator 
upon  a  bill  of  exchange,  payable  to  the  intestate,  but  accepted  after 
his  death,  the  Statute  of  Limitations  begins  to  run  from  the  time 
of  granting  the  letters  of  administration,  and  not  from  the  time  the 
bills  become  due,  there  being  no  cause  of  action  until  there  is  a 
party  capable  of  suing  (r).  "Where  letters  of  administration  have 
teen  granted,  the  administrator  is  entitled  to  all  the  rights  which 
the  intestate  had  at  the  time  of  his  death  vested  in  him ;  but  no 
right  of  action  accrues  to  the  administrator,  until  he  has  sued  out 
the  letters  of  administration"  (s).  For  the  Statute  of  Limitations, 
and  the  decisions  thereon,  see  ante,  p.  153  et  seq. 

As  to  the  proper  mode  in  which  an  executor  of  an  executor 
should  frame  his  plea,  the  following  case  deserves  attention : — 
Plaintiff,  assignee  of  lessee  for  years,  sued  the  defendant  as  executor 
of  B.,  executor  of  A.,  the  lessor,  in  covenant  upon  the  original 
indenture  of  lease,  for  a  breach  of  the  covenant  for  quiet  enjoyment 
by  A.,  and  since  his  decease  by  defendant.  The  defendant  pleaded, 
that  he  had  fiiUy  administered  all  the  goods  of  A.,  the  first  testator. 
On  demurrer,  it  was  held,  that  the  plea  was  bad,  inasmuch  as  it 
only  gave  an  answer  to  one  part  of  a  case  which  pointed  at  two 
kinds  of  misapplication  of  those  funds  which  were  liable  to  the 
plaintiff's  demand  (0*  Le  Blanc,  J.,  observed  that  the  defendant 
might  discharge  himself  in  two  ways :  either  by  showing  that  the 
first  executor  fully  administered  all  the  goods  and  chattels  of  A. 
which  came  to  his  hands,  and  that  the  defendant,  since  the  death 
of  the  first  executor,  had  duly  administered  all  that  he  had  received 
of  A.'s  assets ;  or  he  might  show  that  he  had  received  no  assets  of 
the  first  executor.  But,  as  the  plea  now  stands,  he  leaves  unan- 
swered everything  respecting  the  assets  of  the  first  testator  which 
came  to  the  hands  of  his  executor,  and  merely  answers  as  to  his 

(©)  Parker  v.  Jtfield,  1  Salk,  312,  per  B.  &  Aid.   204.     But  an  executor  may 

Cmr,  commence     an    action    before  •  probate. 

(p)  Hickman  t.  Walker,  Willes,  27.  Wms.  Exors.  260  (5th  edit). 

(o)  Cmrrtf  ▼.  Stephenson,  Carth.  335 ;  2  («)  Per  Bayley,  J.,  Pratt  v.  Swaine,  8 

Salk.  431  ;  4  Mod.  872,  S.  C.  B.  &  C.  287. 

(«-)  Mmrray  ▼.  Batt  India  Company,  6  {t)  fVelis  v.  Fydell,  10  East,  315. 
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own  application.  Bayhy^  J.,  added  that  the  plaintiff  was  entitled 
to  recover  his  debt  in  either  of  two  eventfi ;  if  the  defendant  had 
received  assets  of  the  original  testatofi  and  had  not  properly  applied 
them ;  or  if  the  defendant  had  received  assets  of  the  first  executor, 
and  the  first  executor  had  received  assets  of  his  testator,  and  had 
not  duly  applied  them.  The  defendant  has  only  answered  as  to  one 
of  those  events,  but  the  plaintiff  may  be  entitled  to  satisfaction  out 
of  both  fands :  and,  therefore,  he  is  entitled  to  have  the,  issue  so 
framed,  that  if  anything  be  forthcoming  to  him  out  of  either  fund, 
he  may  be  able  to  avail  himself  of  it.  See  further  as  to  pleading 
the  Statute  of  LimitaticHis,  and  Statute  of  Set-off,  by  and  against 
executors,  ante,  tit.  "  Assumpsit,''  and  tit.  "  Debt." 

Of  the  Right  of  Retainer  (u). — A  lawful  executor  or  administra- 
tor, when  sued  by  a  creditor  of  the  deceased,  may  claim  a  right  of 
retaining  the  assets  in  satisfiaction  of  a  debt  due  to  himself,  pro- 
vided such  debt  is  equal  or  superior  in  degree  to  that  claimed  by 
the  creditor  (x).  And  it  is  optional  with  the  executor  either  to 
plead  the  retainer,  or  to  give  it  in  evidence  under  a  plea  of  plene 
administravit  (y).  But  an  executor  cannot  retain  for  a  demand,  of 
which  an  account  can  be  taken  by  a  jury,  e.  g.  a  partnership  debt, 
and  which  cannot,  therefore,  be  controverted  by  the  other  party  (2r). 
Where  an  action  is  brought  against  a  defendant  as  executor  (which 
is  the  case,  as  well  where  tne  defendant  is  charged  as  rightfiil 
executor,  as  when  he  is  charged  as  executor  de  son  tort),  and  he 
claims  to  retain  as  executor  or  administrator,  he  ought  to  ailege 
the  grant  of  probate  <a),  or  administration  (&),  in  order  that  it  may 
appear  to  the  court  that  he  is  such  a  person  as  is  entitled  to 
retain;  for  an  executor  de  son  tort  is  not  so  entitled (c).  But 
where  the  plaintiff  sues  the  defendant  as  administrator,  and  he 
claims  to  retain  as  administrator,  it  is  not  necessary  that  the  let- 
ters of  administration  should  be  set  forth,  because  tne  plaintiff,  by 
his  declaration,  admits  him  to  be  lawful  administrator  (rf). 

An  executor  de  son  tort  cannot  retain  for  his  own  debt,  although 
of  a  superior  nature ;  neither  will  the  consent  of  the .  rightml 
administrator  to  the  retainer,  given  after  action  brought  by  a  credi- 
tor, alter  the  case ;  nor  can  such  executor  avail  himself  of  a  de- 
livery over  of  the  effects  of  the  deceased  to  the  rightful  adminis- 
trator afler  action  brought,  and  before  plea  pleaded,  so  as  to 
defeat  the  action  of  a  creditor  (6).     In  debt  upon  bond  against  the 

(«)  •'  Tbe  rule  of  this  court  in  cases  of  ii^ro. 

retainer  is,  that,  unless  the  party  can  show  (y)  1  Wms.  Saund.  383,  a.  (6). 

a  legal  right  to  retain,  we  never  give  it  (t)  De  Tattet  v.  ShaWt  1  B.  &  Aid.  664. 

him ;    if  be  can  show  a  legal  right,  we  la)  Prince  v.  Rowsoh,  1  Mod.  208. 

never    take  it    away   from    him.*'    Per  (ft)  Caverly  v.  Ellison,  T.  Jones,  28. 

Vemey,  M.  R.,  Chapman  v.  JWriier,  Vin.  (c)  CmtHer' s  caee,  b  Rep.  80;  Alexander 

Abr.  Exors.  (D.  2)  pi.  2.  ▼.  Lane,  Yelv.  187. 

(x)  Pyne  v.  Woolland,  2  Vent  180 ;  1  {d)  Picard  v.  Broum,  6  T.  R.  660. 

Keb.  286  i  Sty.  887 ;  Vaughan  v.  Browne,  («)  Vernon  v.  Ctariie,  2  H.  BL  18. 
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defendant  as  executor  he  pleaded  a  judgment  which  he  had  reco- 
vered against  the  deceased,  and  so  justified  by  way  of  retainer. 
Replication,  that  the  defendant  was  executor  de  son  tort.  Re- 
joinder, that  after  the  last  continuance  the  defendant  had  obtained 
letters  of  administration.  On  demurrer,  it  was  objected,  that  the 
rejoinder  was  a  departure  from  the  plea.  But  the  court  held,  that 
it  was  well  enough ;  because  the  plea  did  not  expressly  admit,  that 
defendant  had  proved  the  will,  but  only  admitted  the  defendant's 
executorship  according  to  the  declaration.  By  the  replication  it 
appeared,  that  the  defendant  was  not  charged  as  a  rightful  but  as 
a  wrongful  executor,  which  could  not  appear  on  the  declaration, 
the  method  of  declaring  against  both  or  them  being  the  same. 
And  the  rejoinder  set  £rth  a  matter,  which  made  me  acting  as 
unlawful  executor  justifiable ;  for  the  subsequent  administration 
related  to  the  death  of  the  intestate,  and  purged  the  precedent 
wrongful  executorship,  so  as  to  give  the  defendant  the  oenefit  of 
retaining  (/).  But,  although  an  executor  de  son  tort  cannot  avail 
himself  of  his  own  wrongfiu  act  in  taking  possession  of  the  goods 
of  the  deceased,  in  order  to  retain  a  debt  for  his  own  benefit,  yet 
he  may  plead,  in  answer  to  the  claim  of  a  simple  contract  creditor^ 
that,  after  action  brought,  he  had  disposed  of  the.  assets  in  that 
course  of  administration  which  the  law  allows,  viz.  by  discharging 
a  debt  of  higher  degree  as  a  specialty  debt ;  for  if,  at  any  time 
before  plea  pfeaded,  an  executor  comes  to  the  knowledge  of  such  a 
debt,  he  is  bound  to  pay  it  before  a  simple  contract  debt,  whether 
he  be  a  rightful  or  wrongful  executor  (^).  Whether  he  may 
show  such  payment  in  mitigation  of  damages  (for  he  cannot  plead 
it  in  bar)  in  an  action  brought  a^s^inst  him  by  the  rightful  exe- 
cutor is  perhaps  doubtful.  It  womd  seem  that  he  may  (Jk) ;  pro- 
vided he  acted  bom  fide  (i).  In  Woolley  y.  Clarh^  5  B.  &Ald. 
744,  where  the  point  was  decided  differently,  but  without  discus- 
sion, the  executor  de  son  tort  had  sold  goods  of  the  testator  after 
he  luid  notice  of  a  will  subsequent  to  that  under  which  he  assumed 
to  be  acting. 


X.  Evidence, 

In  all  actions  by  and  against  executors  or  administrators,  the 
character  in  which  the  plaintifi*  or  defendant  is  stated  on  the  record 
to  sue  or  be  sued,  shall  not  in  any  case  be  considered  as  in  issue, 
unless  specially  denied,  6  PI.  K.  T.  T.  1853.  In  all  q^uestions 
respecting  personalty,  the  probate  or  letters  of  administration  with 
the  will  annexed  are  the  only  legal  evidence  of  the  will.  (See 
ante,  p.  765.)     Trespass  for  taking  goods.     On  Not  Guilty,  the 

(/)  yamgfum  v.  Browng,  2  Str.  1106 ;  (A)  Wms.  Ezon.  2^6  (5th  edit). 

Awlr.  S2S:  7  Mod.  274,  and  MS.  (i)  Per  Lord  Campbell,  C.  J.,  Thow^ttm 

ig)  Ogtnham  ▼.  Clapp,  2  B.  &  Ad.  S09.      t.  Harding,  2  E.  &  B.  630. 
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defendant  admitted  that  the  goods  had  been  in  the  possession  of 
the  plaintiff,  but  insisted  that  he,  the  defendant,  had  a  property  in 
them  as  executor  of  I.  S  ,  and  then  produced  the  original  will,  by 
which  he  was  appointed  executor.  But, per  Raymond^  C.  J.,  "I 
cannot  allow  the  original  will  to  be  evidence  to  prove  a  property  in 
an  executor;  the  probate  must  be  produced;  for,  perhaps,  the 
[Ecclesiastical]  Court  will  not  allow  this  to  be  the  testator's  will. 
Besides,  until  probate,  a  man  dies  intestate ;  and,  if  the  executor 
dies  before  probate,  his  executor  shall  not  be  executor  to  the  first 
testator"  (A). 

All  that  is  requisite,  however,  is  to  show,  by  legitimate  evidence, 
that  the  (Probate)  Court  has  given  authority  to  the  person  to  ad- 
minister (/).  It  is  only  the  act  of  the  (Probate)  Court  that  is  to  be 
proved  (m).  Hence,  before  the  late  Probate  Act,  it  was  held  suf- 
ficient to  produce  minutes  of  the  proof  of  the  will  and  sealing  of 
the  probate,  indorsed  by  the  surrogate  and  registrar  of  the  Ecclesias- 
tical Court,  it  being  shown  that,  by  the  practice  of  the  court,  no  other 
record  of  the  grant  was  kept  (n).  If  the  probate  be  in  the  hands  of 
the  opposite  party,  a  copy  of  the  will  is  admissible,  after  notice  to 
admit  (o).  So  after  notice  to  defendants*  executors  to  produce  pro- 
bate, and  refusal ;  it  has  been  held,  that  an  instrument,  produced 
by  the  officer  of  the  [Ecclesiastical]  Court,  purporting  to  be  the 
will  of  the  defendants'  testator,  and  indorsed  oy  the  officer  as 
being  the  instrument  whereof  probate  had  been  granted  to  the 
defendants,  and  that  they  had  sworn  to  the  value  of  the  effects,  is 
admissible  in  evidence  in  an  action  against  defendants  for  money 
had  and  received  by  their  testator  {p).  So  the  original  Act  Book 
in  the  Prerogative  Court,  containing  the  entry  of  probate  having 
been  granted,  &c.  (y),  or  an  examined  (r),  and  now  (by  the  14  & 
16  Vict.  c.  99,  s.  14)  a  certified  («)  copy  thereof,  is  admissible, 
without  giving  notice  to  produce  the  probate  or  letters  of  adminis- 
tration. So  where  a  probate  of  a  will  is  lost,  an  exemplification 
of  such  probate  is  admissible  (t). 

Upon  issue  joined  on  a  plea  of  plejie  administravit^  the  amount 
of  the  stamp  upon  the  probate  is  admissible  in  evidence ;  but  it  is 
not,  it  seems,  even  prima  facie  evidence  of  the  amount  of  assets 
received  (m).  Probate  is  not  admissible  to  prove  declarations  of 
the  testator  as  reputation  in  questions  of  pedigree  (x).     Where  a 

(Ar)  Coe  v.  JVestemham,  Norfolk  Summ.  (m)  Wms.  Ezors.  1713  (5th  edit.). 

Ass.  1725;  Serjt.  Leeds'    MSB. :  Pinney  (n)  Doe  t.  Mew,  7  A.  &  £.  240,  ante,  p. 

V.  Pinneif,  8  B.  &  C.  385,  aec.  748. 

(/)  There  is  an  exception  to  this  in  the  (o)  Ooldttone  ▼.  Tcvey,  6  B.  N.  C.  274. 

case  of  actions  for  torts,  (or  subsuntially  (  p)  Gorton  ▼.  Dyton,  1  B.  &  B.  219. 

for  torts,  as  for  money  had  and  received  in  (q)  Cox  v.  jIlHngham,  Jacob,  514. 

certain  cases ;)  founded  on  the  <u:tual  pot-  (r)  Davit  ▼.  Williamt,  18  East,  232. 

testion  of  the  executor  or  administrator,  in  («)  Dorrett  t.  Meux,  15  C.  B.  142. 

which  case  the  production  of  probate  is  (/)  Shepherd  v.  Shorthose,  1  Str.  418. 

not  necessary.     Oughton  v.  Seppings,  1  B.  (ii)  Mann  v.  Lang,  ante,  p.  782. 

&  Ad.  241  ;  Elliott  v.  Kemp,  7  M.  &  W.  (x)  Doe  ▼.  Ormerod,  I  M.  &  Rob.  466. 
306. 
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bill  of  exchange  was  indorsed,  generally,  but  delivered  to  A.,  as 
administratrix  of  B.,  for  a  debt  due  to  the  intestate,  and  A.  died 
intestate  after  the  bill  became  due,  and  before  it  was  paid  :  it  was 
held,  that  the  administrators  de  bonis  non  of  B.  might  sue  upon  the 
bill ;  and  that  their  title  was  sufficiently  proved  by  the  letters  of  admi- 
nistration de  bonis  non,  without  producing  those  granted  to  A.,  the 
administratrix  {y),  A  retainer  may  be  given  in  evidence  on  plene 
administravit  {z) ;  but  debts  of  a  higher  nature  subsisting  can- 
not (a).  Upon  plene  administravit  et  issint  riens  inter  mains,  if  it 
be  proved  that  the  executor  hath  goods  in  his  hands,  which  were 
the  testator's,  he  may  give  in  evidence,  that  he  hath  paid  to  that 
value  of  his  own  money,  and  need  not  plead  it  specially  (b).  In 
case  against  executor,  upon  plene  administravit,  the  plaintiff  must 
prove  his  debt,  otherwise  he  shall  recover  but  one  penny  damages, 
though  there  be  assets ;  for  the  plea  admits  the  debt,  but  not  the 
amount  (c).     But  in  debt  it  is  otherwise  (^f). 

The  allegation  that  an  executor  has  assets,  which  the  plaintiff 
has  to  prove  under  a  plea  of  plene  administravit,  means  legal  assets  (e) 
presently  available.  Where,  therefore,  A.  made  a  promissory  note 
payable  on  demand  to  his  son  B.,  and  by  his  will  devised  a  free- 
nold  house  to  B.,  charged  with  240/.  for  payment  of  debts,  &c.  to 
be  raised  within  a  year  after  his  death,  (which  period  had  not 
elapsed  at  the  time  of  the  trial,)  and,  having  made  B.  and  C.  his 
executors,  died ;  and  B.  afterwards  indorsed  the  note  to  D.,  who 
sued  the  two  executors  thereon,  and  C.  pleaded  that  the  note  was 
made  payable  to  B.  on  demand,  and  that  B.,  at  the  time  of  the 
indorsement,  had  assets  of  the  testator  in  his  hands,  whereby  the 
note  was  satisfied ;  but  the  only  evidence  of  assets  was  the  above- 
mentioned  charge  of  240Z. ;  it  was  held,  that  the  plea  was  not 
proved,  and  that  the  plaintiff,  the  defendants  having  omitted  to 
plead  plene  administravit,  was  entitled  to  a  verdict  (/). 


XI.  Judgment, —  Costs, 

On  a  plea  of  plene  administravit  generally,  by  an  executor,  the 
plaintiff  may  immediately  take  judgment  of  assets  qtmndo  acci- 

(if)  CaUmrwood  ▼.  Chahaud,  1  B.  &  C.  the  claimant,  can  reach  them  without  re^ 

160.  sorting  to  a  court   of  equity."      Wms. 

(«)  P/«fli«r  ▼.  IforcAaiK,  3  Burr.  1880.  Exors.  1520  (5th  edit).    *<  Legal  assets 

(a)  Bull.  N.  P.  141.  the  executor  is  bound  to  distribute,  equit- 

(6)  1  Inst.  288,  a.  able  assets  he  may  distribute,  but  in  the 

(c)  SktUey't  ea$£,  Salk.  29d.  distribution  of  them  he  is  governed  by 

(d)  Saunderton  ▼.  Nickolle,  I  Show.  81.  the  rules  of  equity."     Per  JervU,  C.  J., 

(e)  "The  true  test  whether  assets  are  Lowe  v.  Peskett. 

legal  or  equitable,  is,   not  whether  the  (/)  Lowe  v.  Peekett,  16  C.  B.  500. 

executor  or  administrator,  but  whether 
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derint  (g).  In  debt  or  writ  of  revivor  (A)  on  this  judmient,  evidence 
of  such  assets  only  as  have  come  to  the  executor's  hands  since  the 
judgment  will  be  received  (£).  Judgment  against  an  executor,  in 
covenant  broken  by  himself,  shall  be  de  bonis  testatoris ;  for  it  is 
the  testator's  covenant  which  binds  the  executor  as  representing 
him;  and  therefore  he  must  be  sued  by  that  name  (A).  In  like 
manner,  upon  an  obligation  made  by  testator  for  the  performance 
of  covenants,  judgment  in  debt  on  the  bond  for  a  breach  of  cove- 
nant by  executor,  shall  be  de  bams  testatoris  (/)•  So  in  debt  against 
an  executor  on  a  bond  made  by  testator,  if  the  defendant  plead  non 
est  factum^  and  it  is  found  against  him,  judgment  shall  be  for  the 
debt  and  damages  de  bonis  testatoris ;  for  the  executor  cannot  know 
whether  it  be  the  deed  of  the  testator  or  not(m).  In  debt  on  bond 
against  an  executor,  if  the  defendant  plead  ''  fully  administered," 
and  any  assets  are  found  in  his  hands,  the  plaintiff  shall  have  a 
verdict  and  judgment  for  so  much  de  bonis  testatoris  in  the  hands 
of  the  executor,  and  judgment  quando,  &c.  for  the  residue  («).  In 
debt  against  two  executors,  if  they  plead,  either  collectively  or 
severally,  "  fully  administered,"  and  the  jury  find  that  the  one  has 
assets  and  the  other  has  not,  the  verdict  and  judgment  shall  be 
against  him  only  who  is  found  to  have  assets,  and  the  other  shall 
go  quit  (o). 

Costs, — ^Where  the  cause  of  action  is  such,  that  the  executor 
might  have  declared  in  his  own  right,  he  is  liable  for  costs,  if  he  is 
nonsuited (p).  Where  an  executrix  pleaded  first,  non  assumpsit; 
2ndly,  ne  ungues  executrix ;  and  Sraly,  plene  administravit ;  and 
issues  on  the  first  pleas  were  found  ror  the  plaintiff,  and  on  the 
last  for  the  defendant;  it  was  held,  that,  the  last  plea  being  a 
complete  answer  to  the  action,  the  defendant  was  entitled  to  the 
general  costs  of  the  tiial  ( j). 

Plaintiff  sued  as  administratrix,  upon  promises  to  the  intestate, 
and  upon  an  account  stated  with  her  as  administratrix  of  monies 
due  to  the  intestate,  and  a  promise  to  pay  her :  it  was  held,  that  it 
thereby  appeared  that  the  contract  was  one  made  between  the 
plaintiff  huA  another  person  within  the  words  of  23  Hen.  VIII. 
c.  1 6,  and,  therefore,  that,  after  a  nonsuit,  the  defendant  was  entitled 
to  costs  (r).     Declaration  stated,  that  the  defendant  being  indebted 

(jg)  Noell  T.   Neltotiy  2  Wms.    Saund.  Bitford^  1  Roll.  Rep.  58 ;  but  execution 

226.    See  the  form,  ibid,  216,  a.  taken  out  only  for  me  Bum  found  by  the 

{h)  Com.  Law  Proc.  Act,  1854,  8.  91.  verdict    Wms.  Ezors.  1790  (5th  edit). 

(i)  Taylor  v.  Hollmany  Bull.  N.  P.  169.  (o)  Bellew  t.  JuekUden,  1  Roll.  Abr. 

(k)  ColUiu  ▼.  ThoroughgQod,  Hob.  188.  929,  (B.)  pi.  5  ;  Partons  v.  Hancock,  1  M. 

(/)  (kutiUonv.  Executor  of  Smithy  Hob.  &  M.  830. 

283.  (  p)  GrimtUad  ▼.  Shirley,  2  Taunt  1 16 ; 

(m)  Bro.  Abr.  Exor.  pL  109.  Jonet  ▼.  Jones,  I  Bingh.  24:9. 

in)  Harrison  v.  Beecles,  cited  3  T.  R.  (q)  Edwards  v.  Betkel,  1  B.  &  Aid. 254; 

688.    Judgment  was  formerly  entered  in  Ra^  v.  Wells,  8  Taunt  129,  aoc, 

such  a  case  for  the  whole  debt ;  Lee  ▼.  (r)  Jobso»  y,  Fon$er,  1  B.  &  Ad.  6. 
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to  the  testator,  at  the  time  of  his  death,  in  consideration  thereof,  pro- 
mised the  plaintiff  as  executor  to  pay  him  the  amount  The  Statute 
of  Limitations  was  pleaded ;  it  was  held,  that  the  plaintiff  being  non- 
suited was  liable  to  costs,  although  he  did  not  declare  upon  an  account 
stated  («).  But  where  the  action  was  brought  by  the  executor  upon  a 
contract  entered  into  by,  or  for  a  wrong  done  to,  the  testator,  the 
executor  was  not  liable  to  costs  under  the  above  act  {t).  Now;  how- 
ever, by  3  &  4  Will.  IV.  c.  42,  s.  31,  in  every  action  brought  by 
any  executor  or  administrator  in  right  of  the  testator  or  intestate, 
such  executor  or  administrator  shall,  unless  the  court  in  which  such 
action  is  brought ^  or  a  judge  of  any  of  the  said  superior  courts,  shall 
othencise  order,  be  liable  to  pay  costs  to  the  defendant,  in  case  of 
being  nonsuited  or  a  verdict  passing  against  the  plaintiff.  An 
executor  suin^  on  a  count  upon  promises  to  himself  as  executor, 
stating  a  consideration,  partly  of  money  due  to  testator  in  his  life- 
time, and  partly  of  an  account  stated  with  himself  as  executor,  is 
liable  to  costs  if  nonsuited,  and  cannot  be  relieved  by  the  court  or 
a  judge,  under  this  statute  (m).  In  order  to  induce  the  court  to  exempt 
an  executor  who  has  failed,  from  costs,  it  is  not  sufficient  that  the 
action  has  been  brought  bondfde,  under  counsel'-s  advice,  and  that 
it  has  been  defeated  on  a  difficult  point  of  law,  unless  there  be  im- 
proper conduct  on  the  part  of  the  aefendant.  Unnecessary  prolixity 
m  the  pleadings  is  not  such  conduct:  nor  omitting  to  give  the 
plaintiff  information,  which  might  have  prevented  his  proceeding 
with  the  action,  t.  e.  if  the  plamtiff  did  not  apply  tor  the  in- 
formation (or). 

(«)  SaUr  ▼.  XditfMn,  1  B.  &  Ad.  S99.  (at)  JSpence  y.  Albert,  2  A.  ft  £.  785. 

(0  Barnard  v.  Higdon,^  B.  &  Aid.  213.  (x)  Farley  ▼.  Briant,  S  A.  &  £.  839. 
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Of  the  Nature  of  the  Employment  of  a  Factor, — A  factor  is  an 
agent,  who  is  commissioned  by  a  merchant  or  other  person  to  sell 
goods  for  him,  aijd  to  receive  the  produce.  Foreign  factors  are 
agents  residing  here,  commissioned  by  merchants  resident  abroad, 
or  the  contrary.  Home  factors  are  agents  resident  in  England, 
commissioned  by  merchants  also  resident  in  England.  A  factor  is 
usually  paid  for  his  trouble  by  a  commission  of  so  much  per  cent. 
on  the  goods  sold.  But  sometimes  he  acts  under  a  del  credere 
commission ;  in  which  case,  for  an  additional  premium  beyond  the 
usual  commission,  he  undertakes  for  the  credit  of  the  persons  to 
whom  he  sells  the  goods  consigned  to  him  by  his  principal. 

"  Del  credere  is  an  Italian  mercantile  phrase,  which  has  the  same 
signification  as  the  Scotch  word  warrandice^  or  the  English  word 
fftiarantee.  A  factor,  who  has  general  orders  to  dispose  of  goods  for 
his  principal  to  the  best  advantage,  is  bound  to  exercise  that  degree 
of  diligence  which  a  prudent  man  exercises  in  his  own  affairs,  and 
consequently  the  factor  is  authorized  to  dispose  of  the  goods 
accorcling  to  the  best  terms  which  can  be  obtained  at  the  time  ; 
and  if  it  shall  appear  that  he  has  done  so,  and  that  he  has  sold  the 
goods  to  persons  in  reputed  good  circumstances  at  the  time,  and  to 
whom  at  that  time  he  would  have  given  credit  in  his  own  affairs, 
he  will  not  be  liable  to  his  principal,  although  some  of  these  should 
fail ;  and  for  such  trouble  the  fector  is  generally  paid  by  a  com- 
mission of  so  much  per  cent,  upon  the  goods  sold.  According  to 
the  above  practice  the  principal  runs  all  the  risk,  and  the  factor  is 
sure  of  his  commission  whether  the  event  be  favourable  or  not. 
Many  merchants  do  not  choose  to  run  this  risk,  and  to  trust  so 
implicitly  to  the  prudence  and  discretion  of  their  factor;  and,  there- 
fore, the  agreement  called  del  credere  was  invented,  by  which  the 
factor,  for  an  additional  premium  beyond  the  usual  commission, 
when  he  sells  his  goods  on  credit,  becomes  bound  to  warrant  the 
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solvency  of  the  purchasers."     Arg.  Mackenzie  v.  Scott,  6  Bro.  P.  C. 
287,  Tomlin's  ed. 

In  Grove  v.  Dubois,  1  T.  R.  1 1 2,  the  effect  of  a  commission  del 
credere  was  discussed,  and  the  court  decided  that  it  was  not  merely 
a  conditional  undertaking  and  guarantee  from  the  person  taking  it, 
that  he  would  pay  if  some  other  person  did  not,  but  that  it  was  an 
absolute  engagement  from  him,  and  made  him  liable  in  the  first 
instance ;  and  the  same  doctrine  was  acquiesced  in,  and  acted 
upon,  in  Bize  v.  Dickason,  1  T.  R.  285,  cited  in  Koster  v.  Eason, 
2  M.  &  S.  1 12,  ante,  p.  313 ;  but  this  doctrine  has  since  been  ques- 
tioned, and  may  now  be  considered  to  be  overruled,  later  cases 
having  been  established,  that  the  commission  imports,  that  if  the 
vendee  does  not  pay,  the  factor  will,  and  that  it  is  a  guai-antee 
from  the  factor  to  the  principal  against  any  mischief  to  arise 
from  the  vendee's  insolvency.  Hornby  v.  Lacy,  6  M.  &  S.  171. 
See  Morris  v.  Cleasby,  4  M.  &  S.  574;  Baker  v.  Langkorn,  6 
Taunt.  519.  "A  higher  reward  is  paid,  in  consideration  of  their 
taking  greater  care  in  sales  to  their  customers,  and  precluding 
all  question  whether  the  loss  arose  from  negligence  or  not,  and 
also  for  assuming  a  greater  share  of  responsibility  than  ordinary 
agents,  viz,  responsibility  for  the  solvency  and  performance  of 
their  contracts  by  the  vendees.  This  is  the  main  object  of  the  re- 
ward being  given  to  them,  and  though  it  may  terminate  in  a  liability 
to  pay  the  debt  of  another,  that  is  not  the  immediate  object  for 
which  the  consideration  is  given."  Per  Parke,  B.,  Couturier  v. 
Ilastie,  8  Exch.  56.  It  is  not  necessary,  therefore,  that  the  del 
credere  commission  should  be  evidenced  by  writing  under  the 
Statute  of  Frauds.  S.  C,  Where  a  factor,  under  a  commission 
del  credere,  sold  goods,  and  took  accepted  bills  from  the  purchasers, 
which  he  indorsed  to  a  banker  at  the  place  of  sale,  and  having  re- 
ceived the  banker's  bill  (payable  to  the  factor's  order)  on  a  house 
in  London,  indorsed  and  transmitted  it  to  his  principal,  who  got  it 
accepted ;  it  was  held,  that  on  the  failure  of  the  acceptor  and 
drawer  of  this  bill,  the  factor  was  answerable  for  the .  amount 
Mackenzie  v.  Scott,  6  Bro.  P.  C.  280,  Tomlin's  ed. 

A  factor  differs  from  a  broker  in  some  important  particulars.  A 
factor  may  buy  and  sell  in  his  own  name  as  well  as  in  the  name  of 
his  principal.  A  broker  is  always  bound  to  buy  and  sell  in  the 
name  of  his  principal.  A  factor  is  entrusted  with  the  possession, 
management,  control,  and  disposal  of  the  goods  to  be  bought  or 
sold,  and  has  a  special  property  in  them,  and  a  lien  on  them.  A 
broker,  on  the  contrary,  has  usually  no  such  possession,  manage- 
ment, control  or  disposal  of  the  goods,  and  consequently  has  no 
such  special  property  or  lien.  Storey  on  Agency,  s.  34.  But  the 
character  of  fector  and  broker  is,  in  practical  business,  frequently 
combined  (see  post,  p.  808). 

Power  and  Authority, — By  the  common  law,  a  factor,  as  such, 

i2 
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had  not  any  aathority  to  pledge,  so  as  to  transfer  his  lien  to  the 
pawnee,  or  to  barter  (a),  but  orJy  to  sell  the  goods  of  his  princi- 
pal (6).  .  Hence,  if  a  fector  pledged  the  goods  of  his  principal,  the 
latter  might  recover  the  value  of  them  in  trover,  against  the  pawnee, 
on  tendering  to  the  factor  what  was  due  to  him,  without  making 
any  tender  to  the  f>awnee  (c).  The  same  rule  held  with  respect  to 
a  bill  of  lading  which  had  been  indorsed  to  a  factor  by  his  principal : 
for  the  bill  of  lading,  which  is  the  symbol  of  the  delivery  of  posses- 
sion, cannot  give  a  factor  a  greater  authority  than  the  actual  pos- 
session of  the  goods  themselves.  Hence,  as  a  factor  could  not 
pledge  the  goods  of  his  principal  by  a  delivery  of  the  goods,  so 
neither  could  he  do  it  by  an  indorsea>ent  and  delivery  of  3ie  bill  of 
lading ;  for,  although  ^he  indorsement  of  a  bill  of  lading  gave  the 
indorsee  an  irrevocable  right  to  receive  the  goods,  where  it  was 
intended  as  an  assignment  of  the  property  in  the  goods,  yet  it  would 
not  have  that  operation,  where  it  was  intended  as  a  deposit  only,  by 
a  person  who  was  not  authorized  to  make  such  deposit  (rf).  Nor 
did  the  factor  acquire  an  authority  to  pledge,  where  bills  were 
drawn  by  the  principal  in  advance  of  a  consignment  made  to  the 
factor  for  sale  (c).  6ut  the  law  on  this  subject  is  now  altered,  see 
post,  p.  816. 

The  mere  relation  of  principal  and  factor  confers  ordinarily,  and 
in  the  absence  of  any  special  instructions,  an  authority  to  sell,  at 
such  times  and  for  such  prices  as  the  factor  may,  in  the  exercise  of 
his  discretion,  think  best  for  his  employer  (/) ;  and  it  is  not,  it 
seems,  his  duty,  in  the  absence  of  any  special  contract,  to  sell 
for  ready  money  only  (g).  He  has  not,  as  a  position  of  law,  au- 
thority to  sell  to  repay  himself  advances  made  to  his  principal,  afler 
notice  that  he  (the  factor)  requires  to  be  repaid,  and  contrary  to 
orders  given  him  by  his  principal,  although  if  there  be  a  welf-un- 
derstood  practice  with  factors  to  sell  to  repay  themselves  advances, 
such  a  practice  would  be  evidence  that  the  advances  were  made  on 
the  footing  of  an  agreement  that  the  factor  should  have  an  irrevo- 
cable authority  to  sell,  in  case  the  principal  made  default  (A). 

Where  goods  are  permitted  to  remain  at  a  wharf  in  the  name  of 
a  broker,  who  is  accustomed  to  deal  in  the  article,  and  the  broker 
sells  them,  the  principal  will  be  bound  by  such  sale,  although  he 
did  not  expressly  autnorize  the  Iwroker  to  sell  (£).  But  this  is  not 
so  of  a  common  person,  not  a  general  agent,  and  who  is  not  in  the 
habit  of  buying  and  selling  for  third  parties,  unless  the  real  owner, 
by  allowing  such  person  to  have  the  possession  and  indicia  of  pro- 

(a)  Guerreiro  v.  Peile,  S  B.  &  Aid.  616.  (/)  Smart  v.  Sandart,  S  C.  B.  88«. 

(6)  Shipley  Y,  Kymer,  1  M.  &  S.  484;  {g)  Boormnn  v.   Brown,  8  Q.   B.  611; 

Boyson  v.  Coles,  6  M.  &  S.  14.  (in  error)  11  CI.  &  F.  I, 

(c)  Daubigny  v.  Duval,  5  T.  R.  604.  (h)  Smart  v.  Sandart,  5  C.  B.  895. 

(rf)  Neivsom  v.  Thornton,  6  East,  17.  (t)  Pickering  v.  Butk,  15  Ra8t,  88.  See 

[e)  Graham  v.  DyiUt,  6  M.  &  S.  1.  also  Whitehead  v.  Tuckett,  U  East,  400. 
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perty,  holds  such  person  out  to  the  world  as  the  real  owner  (k). 
A  factor  may  sell  on  credit,  although  not  particularly  authorized 
by  the  tenns  of  his  commission  so  to  do,  for  such  is  the  daily 
usage  (J). 

An  agent  employed  generally,  to  do  any  act,  is  authorized  to  do 
it  only  in  the  usiial  way  of  business.  Hence,  afi  stock  is  sold 
usually  for  ready  money  only,  a  broker  employed  to  sell  stock 
canned  sell  it  upon  credit,  without  a  special  authority,  although 
acting  bondfidey  and  with  a  view  to  the  benefit  of  his  principal  (m). 
A  person  who  employs  a  broker  on  the  Stock  Exchange,  impliedly 

B'ves  him  authority  to  act  in  accordance  with  the  rules  there  esta- 
isfaed,  although  such  principal  may  himself  be  ignorant  of  the 
ndee  (71  >.  So  where  a  Liverpool  broker,  acting  for  both  parties, 
negotiated  a  sale  by  the  plaintiff  to  the  defendant  of  certain  wool, 
**  the  names  of  the  vessels  to  be  declared  as  soon  as  the  wools  were 
shipped,"  and  by  the  custom  of  Liverpool  it  was  usual,  where  the 
contract  contained  a  stipulation  that  notice  of  an  event  should  be 
given  by  the  vendor  to  me  vendee,  for  the  vendor  to  give  notice  to 
Uie  broker,  who  communicated  it  to  the  vendee,  it  was  held  that 
the  defendiant  was  bound  by  such  usage,  although  the  broker 
omitted  to  communicate  such  notice  to  the  vendee  (0).  "  I  con- 
sider it  to  be  clear  law,  that  if  there  is  at  a  particular  place  an 
established  usage  in  the  manner  of  dealing  and  making  contracts, 
a  person  who  is  employed  to  deal  or  make  a  contract  tnere  has  an 
implied  authority  to  act  in  the  usual  way,  and  if  it  be  the  usage 
that  he  should  make  the  contract  in  his  own  name,  he  has  autho- 
rity to  do  so"(j9). 

Factors  may  be  bankrupts  (5).  When  goods  are  consigned  to 
joint  factors,  they  are  in  the  nature  of  co-obligors,  and  are  answer- 
able for  one  another  for  the  whole  (r). 

According  to  the  general  rule  of  law,  a  sale  by  a  ftuctof  creates  a 
contract  between  the  owner  and  buyer  («).  This  rule  is  not  affected 
by  a  custom  on  a  Stock  Exchange,  that  a  contract  made  by  a 
broker  for  an  undisclosed  principal,  shall  be  regarded  as  the  con- 
tract of  the  broker  only  (0 ;  and  it  holds  even  in  eases  where  the 
&ctor  acts  upon  a  del  credere  commission  (u).  Hence,  if  a  factor 
sells  goods,  and  the  owner  gives  notice  to  the  buyer  to  pay  the 
price  to  him  and  not  to  the  factor,  the  buyer  will  not  be  justified 

{k)  Dyer  v.  Pern-ton,  3  B.  &  C.  38.  (t)  Scrimshire  v.  /ilderton,  2  Str.  1182. 

(0  Per  Willes,  C.  J.,  Willes,  406.  But  this  is  rather  an   exception  to   the 

(fl>)   Wiliihire  t.  Slmsy  \  Campb.  258.  general  rule  of  law,  which  is,  that  in  order 

{%)  SnUom  V.  2friAam,  10  A.  &  £.  27 ;  to  bind  a  principal  upon  a  written  con- 

Bayley  ▼.  Wilkin*,  7  C.  B.  886.  tract  made  by  his  agent,  it  should  be  in 

(o)  Greaaes  v.  Legg,  1 1  Exch.  642.  his  own  name,  and  appear  to  be  his  own 

(  p)  Per  Parke,  B.,  Boffcl^fe  v.  Butter-  contract.     Storey  on  Agency,  s.  161. 

worth,   1  Exch.  428  ;  but  see  BowLby  v.  {t)  Humphrey  v.  Lucat,  2  Car.  &  K. 

i^//,  3  C.  B.  284.  152. 

iq)  12  &  13  Vict.  c.  106,  s.  65.  (u)  Homhy  v.  L<icy,  6  M.  &  S.  166. 
(r)  Go€^ey  v.  Saunden,  3  WUs.  114. 
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in  afterwards  paying  the  factor ;  and  the  owner  will  be  entitled  to 
recover  the  price  in  an  action  against  the  buyer,  unless  the  factor 
has  a  lien  on  such  price  (x).  If  a*  factor  sells  goods  in  his  own 
name,  the  purchaser  has  a  right  to  set  off  a  debt  due  from  the 
factor  to  him  in  an  action  by  the  principal  for  the  price  of  the 
goods  (y).  Where  a  contract,  not  under  seal,  is  made  with  an 
agent  in  his  own  name,  for  an  undisclosed  principal,  either  the 
agent  or  the  principal  may  sue  upon  it ;  the  defendant,  in  the  case 
where  the  principal  sues,  being  entitled  to  be  placed  in  the  same 
situation  at  the  time  of  the  disclosure  of  the  real  principal,  as  if -the 
agent  had  been  the  contracting  party.  This  is  a  well-established 
rule  of  law,  frequently  acted  upon  in  sales  by  factors,  agents,  or 
partners,  but  it  may  equally  be  applied  to  other  cases  {z).  Thus 
where  a  factor,  acting  under  a  del  credere  commission,  sells  goods 
as  his  own,  and  the  buyer  does  not  know  of  any  principal,  the 
buyer  may,  in  an  action  brought  against  him  by  the  principal,  set 
off  a  debt  due  to  him  from  the  factor  (a).  But  if  goods  are  bought 
by  a  broker  who  does  not  mention  the  name  of  his  principal,  the 
principal  cannot  set  off  against  the  price  of  the  goods  a  debt  due 
to  him  from  the  broker,  but  is  still  liable  to  the  vendor  (6). 

There  is,  however,  a  distinction  between  a  factor  and  a  broker. 
A  factor  is  a  person  to  whom  goods  are  consigned  for  sale  by  a 
merchant  residing  abroad  or  at-  a  distance  from  the  place  of  sale, 
and  he  usually  sells  in  his  own  name,  without  disclosing  that  of  his 
principal  (c);  the  merchant,  therefore,  with  full  knowledge  of  these 
circumstances,  trusts  him  with  the  actual  possession  of  the  goods, 
and  gives  him  authority  to  sell  in  his  own  name.  But  the  broker 
is  in  a  different  situation,  he  is  not  trusted  with  the  possession  of 
the  goods,  and  he  ought  not  to  sell  in  his  own  name.  The  principal 
who  trusts  a  broker  has  a  right  to  expect  that  he  will  not  sell  in 
his  own  name.  Hence,  where  an  action  was  brought  by  a  mer- 
chant to  recover  the  price  of  his  own  goods,  and  the  demand  was 
resisted  on  the  ground  that  the  defendants,  who  were  buyers  of  the 
goods,  did  not  purchase  them  of  the  plaintiffs,  but  of  Coles  and  Co., 
and  that  they  had  a  counter  demand  against  Coles  and  Co.,  which 
they  were  entitled  to  set  off  against  the  price  of  the  goods;  it  was 
held,  that  the  defendants  had  not  any  right  of  set-off;  for  the 
plaintiffs  had  not  enabled  Coles  and  Co.  to  appear  as  proprietors 
of  the  goods ;  and  although  Coles  and  Co.  had  not  disclosed  the 
name  of  their  principal,  and  were  merchants  as  well  as  brokers, 
yet  in  this  case  they  had  delivered  to  the  plaintiffs  a  sold  note,  in 
the  proper  form,  supposing  them  to  have  sold  in  their  character  of 

(jt)  See  Drinkwater  v.  Qoodwiui  Cowp.  Blackburn  v.  ScholeSy  2  Campb.  343  ;  Pur- 

251.  chell  V.  Salter,  1  Q.  B.  197. 

(y)  Per  Lord  Tenterden,  C.  J.,  Taylor  y,  (6)   Waring  v.  Favenck,  1  Carapb.  85. 

Kymer,  3  B.  &  Ad.  334.  (c)  See  Johnston  v.  Usbmme,  11  A.  & 

(2)  Sims  V.  Bond,  5  B.  &  Ad.  389.  E.  557. 

(rt)  George  v.  Clagrtt,  7  T.  R-  359.  See 
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brokers,  and  they  had  delivered  to  the  defendants  a  bought  note, 
and  had  not  taken  any  counter  note  from  the  defendants ;  there 
was  enough,  therefore,  to  have  raised  a  strong  presumption  in 
the  minds  of  the  defendants  that  the  sale  was  in  the  character 
of  brokers.  Coles  and  Co.  did  not  say  they  sold  the  goods  as 
their  own ;  the  defendants  did  not  ask  any  questions ;  and  further, 
it  appeared  that  the  delivery  order  had  been  signed  by  the  plain- 
tiffs (d). 

Where  a  factor  to  a  person  beyond  sea  buys  or  sells  goods  for 
the  principal  in  his  own  name,  an  action  will  lie  against  him  or  for 
him,  in  his  own  name;  for  the  credit  will  be  presumed  to  be  given 
to  him  in  the  first  case,  and  in  the  last  the  promise  will  be  presumed 
to  be  made  to  him — and  the  rather  so,  as  it  is  so  much  for  the 
benefit  of  trade.  Gonzales  v.  Sladen,  Bull.  N.  P.  130.  "Where 
the  principal  resides  abroad,  he  is  presumed  to  be  ignorant  of  the 
circumstances  of  the  party  with  whom  his  factor  deals,  and  there- 
fore the  whole  credit  is  considered  as  subsisting  between  the  con- 
tracting parties."  Per  Chambrey  J.,  in  Houghton  v.  MatthewSy  3 
B.  &  P.  490.  "  There  may  be  a  particular  course  of  dealing  with 
respect  to  trade  in  favour  of  a  foreign  principal,  that  he  shall  not 
be  liable  in  cases  where  a  home  principal  would  be  liable."  Per 
Bayley,  J.,  15  East,  69.  But  the  above  presumption  is  one  of 
fact,  and  not  of  law.  "  Ordinarily,  where  an  English  agent  con- 
tracts on  behalf  of  a  principal  residing  abroad,  the  agent  is  prima 
facie  considered  to  pledge  his  own  credit,  because  it  is  highly 
improbable  that  the  person  he  is  contracting  with  would  give  credit 
to  the  foreigner."  Mahoney  v.  KekuU,  14  C.  B.  390.  But  there 
is  no  presumption  of  law  to  that  effect,  and  therefore,  where  an 
agent  makes  a  contract  expressly  as  agent  for  a  foreign  principal, 
and  nothing  appears  in  the  contract  indicative  of  an  intention  that 
the  agent  shall  be  personally  liable,  no  action  will  lie  against  the 
agent.     Green  v.  Kopke,  18  C.  B.  649. 

A  bill  broker  who  receives  a  bill  merely  for  the  purpose  of  pro- 
curing it  to  be  discounted  for  his  customer,  has  no  right  to  mix  it 
with  bills  of  his  other  customers,  and  to  pledge  the  whole  mass  as 
a  security  for  the  advance  of  money  (e).  Parke,  B.,  delivering 
judgment  and  commenting  on  the  foregoing  case  in  Foster  v. 
Pearson,  1  C.  M.  &  R..866,  observed,  that  in  the  absence  of 
evidence  as  to  the  nature  of  such  an  employment,  a  bill  broker 
must  be  taken  to  be  an  agent  to  procure  the  loan  of  money  on  each 
customer's  bill  separately ;  and  that  he  had  therefore  no  right  to 
mix  bills  together,  and  pledge  the  mass  for  one  entire  sum.  In 
truth,  a  bill  broker  is  not  a  person  known  to  the  law  with  certain 
prescribed  duties,  but  his  employment  is  one  which  depends  entirely 

(d)  Baring  V.  Carrie,  2  B.  &  Aid.  137.  (e)  Per  L<i.  Lyndhurtt,  delivering  judg- 

See  GardoH  v.  EUis,  2  C.  B.  821  ;  Warner      ment,  Haynea  v.  Fotter,  2  Cr.  &  M.  239. 
▼.Af'Xay,  1  M.  &  W.  591. 
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upon  the  course  of  dealing.  It  may  differ  in  different  parts  of  the 
country ;  it  may  have  bounds  more  or  less  exjtensive  in  one  place 
than  in  another.  What  is  the  nature  of  its  powers  aqd  duties  in 
any  instance  is  a  question  of  fact,  and  is  to  be  determined  by  the 
usage  and  course  of  dealing  m  the  particular  place. 

The  law  has  been  setded,  by  a  variety  of  cases,  that  an  un- 
known principal,  when  discovered,  is  liable  on  the  contracts  which 
his  agent  makes  for  him,  but  this  rule  must  be  taken  with  scMne 
qualification ;  for  a  party  may  preclude  himself  from  recovering 
over  against  the  principal,  by  knowingly  making  the  s|gent  his 
debtor (/).  ''I  agree  tnat  where  the  seller  knows  the  principal  at 
the  time,  and  yet  elects  to  give  credi;t  to  the  agent,  he  must  be 
taken  to  have  abandoned  his  right,  and  cmmot  s^rwards  charge 
the  principai."  Per  Bay  ley,  J.,  S.  C.  Where,  as  on  the  Stock 
Exchange,  there  is  a  general  usage  to  give  credit  to  the  broker, 
even  though  the  principal  be  disclosed ;  but  credit  is  sometimes 
given  to  the  principal  when  the  broker's  credit  is  not  thought 
suffici^it,  it  is  a  question  for  the  jury,  to  which  of  the  two  the 
credit  is  in  fact  given.     Mortimer  v.  M^CaUan,  6  M.  &  W.  68. 

The  above  rule,  as  to  the  liability  of  an  undisclosed  principal,  has 
been  applied  to  a.  case  where  the  agent,  aft  the  time  when  he  bought 
the  goods  of  the  plaintiff*  at  Liverpool,  said  that  he  bought  them 
for  a  house  at  Dumfries,  for  which  house  he  had  bought  goods  of 
the  plaintiff  the  season  before,  but  did  not  name  the  principal,  nor 
did  the  seller  ask  it ;  and  although  the  seller  in  the  meantime 
debited  the  agent  with  the  price.  Tfumtson  v.  Davenport,  9  B.  & 
C.  78.  The  rule  is  subject  to  diis  further  qualilication,  that  the 
state  of  the  account  between  the  principal  and  agent  has  not  been 
altered  to  the  prejudice  of  the  principal,  so  as  to  make  it  unjust  for 
him  to  be  called  upon  by  the  plaintiff  for  the  money;  as  where 
the  seller  by  his  words  or  conduct  induces  the  principal  to  believe 
that  a  settlement  has  been  come  to  between  him  {the  seller)  and 
the  agent,  in  consequence  of  which  the  principal  pays  the  amount 
of  the  debt  to  the  agent.  Heald  v.  Kenworthy,  10  Exch.  739.  So 
where  the  seller  drew  bills  on  the  agent  for  the  price  of  goods  sold, 
and  informed  the  principal  thereof,  who  thereupon  made  large  re- 
mittances to  the  agent  on  account  of  these  goods.  Smith  v, 
Anderson,  7  C.  B.  21  (g). 

Evidence  is  admissible,  on  behalf  of  one  of  the  ccmtracting 
parties^  to  show  that  the  other  was  agent  only,  though  contracting 
in  his  own  name,  and  so  to  fix  the  real  principal  (A) ;  but  if  the 

(/ )  Per  Ld.  Ellenhorough,  In  Paterson  the  face  of  it  it  purporta  to  bind,  but 

V.  Gandasequi,  15  East,  68.  shows  that  it  also  binds  another,  by  reason 

{g)  Such  a  defence  is  admissible  under  that  the  act  of  the  agent  in  signing  the 

the  general  issue,  S.  C.  agreement  in  pursuance  of  his  authority 

(h)  **  This  evidence  in  no  way  contra-  is  in  law  the  act  of  the  principal."     Per 

diets  the  written  afpreement     It  does  not  Parke,  B,,  Higgins  v.  Senior,  8  M.  &  W. 

deny  that  it  is  binding  on  those  whom  on  844. 
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i^^ent  ooQlxactB  in  such  a  form  as  to  make  himself  personally  re- 
sponsible, he  cannot  afterwards,  wheth^  his  principal  were  or  were 
not  known  at  the  time  of  the  contra<^,  relieve  himself  from  that 
responsibility.  Thas  where  L.  and  Co.,  brokers  at  Liverpool,  sold 
hemp  by  ancticm  at  their  rooms,  and  gave  an  invoice,  describing 
the  goods  BB  '^  bought  of  Lu  and  Co., '  and  received  part  of  the 
price,  but  iailed  to  deliver  the  goods.  An  action  being  brought 
'against  them  by  the  purchaser  for  the  non-delivery, and  for  money 
had  and  received ;  it  was  held  that  L.  and  Co.  had  made  themselves 
responsible  as  sellers  by  the  invoice ;  and  could  not  defend  them- 
selves by  evidence  tending  to  show  that  they  sold  as  agents,  and 
had  intimated  that  feet  before  and  at  the  time  of  the  sale,  and  that, 
the  principals  being  indebted  to  L.  and  Co.,  the  invoice  had  been 
made  out  in  their  names,  according  to  a  custom  of  brokers  in 
Liverpool,  to  secure  the  passing  of  the  purchase-money  through 
their  nands  (i). 

In  the  above  case  tbe  agents  failed  to  exonerate  themselves  from 
liability  by  proving  that  the  principal  was  liable.  The  converse  is 
also  true,  that  the  principal  cannot  exonerajte  himself  by  showing 
that  the  agent  is  liable ;  for  in  Traeman  v.  Loder,  1 1  A.  &  E.  689, 
it  was  held,  that  it  was  not  competent  to  the  defendant  (the  prin- 
cipal) to  give  evidence  that  by  the  custom  of  the  tallow  trade, 
under  certain  contracts,  a  party  may  reject  the  undisclosed  prin- 
cipal, and  look  to  the  broker  for  the  completion  of  the  contract. 
But  where  the  agent  expressly  contracts  as  principal,  c.  ^.,  by 
describiog  himself  in  a  charter-party  as  "  owner"  of  a  ship,  the 
principal  cannot  come  in  and  take  the  benefit  of  the  contract,  or 
give  evidence  that  it  wafi  made  on  his  behalf  ijk), 

A  person  who  h«fi  made  a  contract  as  agent  for  a  third  person 
cannot  sue  as  principal  without  giving  notice  to  the  defendant, 
before  action  brought,  that  he  is  the  party  really  interested  (Z). 
'^  Perhaps  it  may  be  doubted  whether  that  case''  (Bickerton  v. 
Burrell)  "  was  well  decided  on  such  a  distinction,  as  it  may  fairly 
be  argued,  that  it  would  have  been  quite  sufficient  to  prevent  any 
poeaible  inconvenience  or  icjustioe,  and  more  in  accordance  with 
former  authorities,  if  the  court  had  held,  that  a  party  named  as 
agent  under  such  circumstances  as  existed  in  that  case  was  entitled, 
on  showing  himself  to  be  the  real  principal,  to  maintain  the  action, 
the  defencumt  being,  however,  allowed  to  make  any  defence  to 
which  he  could  show  himself  to  be  entitled,  either  as  against  the 
plaintiff,  or  as  against  the  person  named  as  principal  by  the  plaintiff 
m  the  contract.  In  many  cases,  such  as  contracts,  m  which  the 
skill  or  solvency  of  the  person,  who  is  named  as  the  principal,  may 
reasonably  be  considered  as  a  material  ingredient  in  the  contract, 
it  is  clear  that  the  agent  cannot  then  show  himself  to  be  the  real 

(0  Jmtet  ▼.  IMiledaU,  6  A.  &  £.  490.  (0  BiokerUm  y.  Burrell,  5  M.  &  S.  383. 

{k)  Humble  ▼.  HunUr,  12  Q.  B.  310. 
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principal,  and  sue  in  his  own  name ;  and  perhaps  it  may  be  fairly 
urged,  that  this,  in  all  executory  contracts,  if  wholly  unperformed, 
or  if  partly  performed,  without  the  knowledge  of  who  is  the  real 
principal,  is  the  general  rule."  Per  Cur.^  Rayner  v.  Grote,  16  M. 
&  W.  359.  The  above  rule,  however,  does  not  apply  to  cases 
where  the  contract  is  made  by  the  plaintiff  as  agent,  but  for  an 
unnamed  principal ;  in  such  cases,  therefore,  the  plaintiff  on  show- 
ing that  he  is  his  own  principal,  is  entitled  to  recover.  Schmaltz 
V.  Avery y  16  Q.  B.  656. 

Goods  sold  by  a  broker  for  a  principal  not  named,  upon  the 
terms,  as  specified  in  the  usual  bought  and  sold  notes  (delivered 
over  to  the  respective  parties  by  the  broker)  of  *^  payment  in  one 
month,  money,"  may  be  paid  for  by  the  buyer  to  the  broker  within 
the  month,  and  that  payment  may  be  made  by  a  bill  of  exchange, 
accepted  by  the  buyer  and  discounted  by  him  within  the  month, 
although  such  bill  had  a  longer  time  to  run  before  it  became 
due  (HI).  Where  money  is  paid  by  an  agent  upon  an  agreement 
made  with  him  in  his  own  name,  the  principal  may  recover  it  back 
upon  the  rescinding  of  the  agreement  (w).  The  plaintiffs,  who  were 
brokers,  bought  goods  of  the  defendant  on  account  of  H.  and  by 
his  authority.  The  purchase  was  made  in  their  own  names,  the 
vendor  being  told  that  there  was  a  principal,  who,  however,  was 
not  named.  The  plaintiffs  afterwards,  under  a  general  authority 
from  H.,  contracted  to  sell  the  same  goods,  which  the  defendant 
had  not  yet  delivered.  H.,  on  hearing  of  the  latter  contract,  told 
the  plaintiffs  that  he  would  have  nothing  to  do  with  the  goods, 
either  as  buyer  or  seller ;  and  to  this  the  plaintiffs  assented.  The 
defendant  then  refused  to  deUver  the  goods,  and  the  plaintiffs  sued 
him  for  damages  sustained  by  them  in  consequence ;  it  was  held, 
that  the  renunciation  of  the  contract  by  H.,  and  the  plaintiffs' 
assent  thereto,  formed  no  objection  to  the  plaintiffs'  rignt  to  re- 
cover, of  which  the  defendant  could  take  advantage  (o). 

Lien. — By  the  general  usage  of  trade,  where  there  is  a  course  of 
dealings  and  general  account  between  the  merchant  and  factor, 
and  a  balance  is  due  to  the  factor,  he  has  a  lien  on  all  goods  in  his 
hands  for  such  balance  of  the  general  account,  without  regard  to 
the  time  when,  or  on  what  account,  he  received  the  goods  {p). 
With  respect  to  this  general  lien  it  is  to  be  observed : — 

]  st.  That  it  will  not  attach  until  the  goods  come  into  the  pos- 
session of  the  factor  (y). 

2ndly.  The  lien  exists  during  such  time  only  as  the  factor  has 

(m)  Favenc  v.  Bennett,  11  East,  86.  Kenyon,  32,  S.  C  ;   Gardiner  v.  Coleman, 

(n)  Duke    qf    Norfolk    V.     Worthy,    1  cited  1  Burr.  494;  and  per  Buller,  J.,  6 

Campb.  337.  East,  28,  n.  &  P. 

(o)  Short  V.  Spackman,  2  6.  &  Ad.  962.  (q)  Kinlochv.  Craigy  8  T.  R.  119,  783. 
( p)  Kruger  v.   Wilcox,  Ambl.  262 ;    1 
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possession  of  the  goods ;  for  if  he  should  part  with  the  possession 
after  the  lien  has  attached,  the  lien  is  gone  (r).  But  where  a  factor 
is  in  advance  for  goods  by  actual  payment,  or  where  he  sells  under 
a  del  credere  commission,  whereby  he  becomes  responsible  for  the 
price,  he  has  a  lien  on  the  price,  although  he  should  have  parted 
with  the  possession  of  the  goods  («).  And  this  rule  holds,  although 
money  should  have  been  advanced  by  the  factor,  at  the  time  when 
he  knew  that  the  principal  was  in  insolvent  circumstances  (t).  The  . 
owner  of  goods,  being  mdebted  to  a  factor  in  an  amoimt  exceed- 
ing their  value,  consigned  them  to  him  for  sale :  the  factor,  being 
also  similarly  indebted  to  J.  S.,  sold  the  goods  to  him.  The  factor 
afterwards  became  bankrupt;  and  on  a  settlement  of  accounts 
between  J.  S.  and  the  assignees,  J.  S.  allowed  credit  to  them  for 
the  price  of  the  goods,  and  he  then  proved  the  residue  of  the  claim 
against  the  estate :  it  was  held,  that  as  the  factor  had  a  lien  on 
the  whole  price  of  the  goods,  such  settlement  of  accounts  between 
the  vendee  and  the  assignees  afforded  a  good  answer  to  an  action 
against  the  vendee  for  the  price  of  the  goods,  brought  either  by  or 
on  account  of  the  original  owner  (u). 

But  where  a  factor  has  not  any  special  claim  on  the  goods,  and 
he  has  disposed  of  them,  whereby  he  has  lost  the  advantage 
arising  from  possession,  the  debt  is  to  be  considered  as  the  debt  of 
the  pnncipal,  and  the  ^ctor  has  no  lien  on  the  price.  The  plain- 
tiff, who  was  resident  in  Ireland,  employed  two  persons,  as  his 
^tors  in  London,  to  sell  goods  for  him,  which  he  had  sent  to 
them.  The  factors  sold  these  goods  to  J.  S.  for  a  certain  sum; 
the  plaintiff  not  knowing  to  whom  they  were  sold,  and  J.  S.  not 
knowing  that  they  belonged  to  the  plaintiff,  the  goods  having  been 
deliver^  to  him  as  the  goods  of  the  factors.  The  factors,  before 
payment,  became  bankrupts,  and  their  debts  were  assigned  by  the 
commissioners  to  the  defendants,  who  afterwards  received  from 
J.  S.  the  money  for  the  goods.  The  plaintiff  having  brought  an 
action  against  the  defendants  for  money  had  and  received,  the 
case  was  reserved  by  Holty  C.  J.,  for  the  opinion  of  the  Court  of 
King's  Bench,  who  gave  judgment,  after  argument,  for  the  plain- 
tiff (a:).  This  case  was  afterwards  cited  before  Parker ^  C.  J.,  at 
the  London  Sittings,  and  allowed  to  be  law  ;  because,  although  it 
was  agreed,  that  payment  by  J.  S.  to  the  factors,  with  whom  the 
contract  was  made,  would  have  discharged  J.  S.  as  against  the 
principal,  yet  the  debt  was  not  in  law  due  to  the  factors ;  out  to  the 
person  whose  goods  they  were ;  and  therefore  it  was  not  assigned  to 
the  defendants,  by  a  general  assignment  of  their  debts,  but  re- 
mained due  to  the  plaintiff  as  before ;  and  having  been  paid  to  the 

(r)  StpeetY.Pym,  1  East,  4;  and  BulUr,  (0  Foxcroft  v.  Devonshire,  2  Burr.  931. 

J.,  in  Liekbarrow  v.  Mason,  6  Eaat,  27,  n.  («)  Hudson  v.  Granger,  5  B.  &  Aid.  27. 

(«)  Drinkunter  Y,  Goodwin,  Covt^,  26U  (x)  Oarratt  v.    CuUum,   cited    Willes, 

See  Robinstm  ▼.  Rutter,  4  E.  &  B.  957.  405  ;  Bull.  N.  P.  42,  S,  C, 
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defendants,  who  had  not  any  right  to  have  it,  it  must  be  consi- 
dered in  law  as  paid  for  the  use  of  him  to  whom  it  was  due ;  and, 
consequently,  an  action  might  be  maintained  by  him  as  for  money 
had  and  received  to  his  use. 

The  plaintiib  consigned  a  quantity  of  tar  to  R.  S.,  as  their  iao- 
tor.  There  had  been  mutual  dealings  between  one  of  the  plain- 
tiils  and  R.  S.,  the  accounts  of  which  were  then  unsettled.  On 
the  arrival  of  the  goods,  the  factor,  having  received  the  bill  of 
lading,  sold  the  tar  to  J.  S.,  to  be  paid  for  in  promissory  notes, 
payable  at  four  months,  and  the  vendee  accordingly  gave  the  &c- 
tor,  in  part  payment,  two  promissory  notes.  Soon  afterwards  the 
factor  became  bankrupt,  and  the  defendants  were  chosen  assignees  ; 
they  received  the  nK>ney  due  upon  the  notes ;  settled  the  account 
with  the  vendee ;  and  received  the  balance.  An  action  for  money 
had  and  received  having  been  brought  by  the  plaintifis  against  the 
assignees  for  the  recovery  of  the  money  received  on  the  notes, 
and  the  money  received  on  the  settlement  of  the  account ;  it  was 
held,  that  the  plaintiffs  were  entitled  to  recover  both  sums; 
Willes,  C.  J.  (who  delivered  the  opinion  of  the  court),  observing, 
as  to  the  first,  that  the  notes,  having  been  in  tlie  haads  of  the 
bankrupt  at  the  time  of  his  bankruptcy,  were  capable  of  being  dis- 
tinguished from  the  rest  of  the  bankrupt's  estate,  and  therefore 
could  not  be  applied  to  the  bankrupt's  debts;  consequently  the 
plaintiffs  were  entitled  to  recover  the  value  of  tnoae  notes 
which  had  been  received  by  the  defendants,  in  like  manner  as  if 
the  goods  had  remained  in  specie,  unsold  in  the  .bankrupt's  hands 
at  the  time  of  the  bankruptcy,  the  plaintiffs  might  have  recovered 
them  in  an  action  of  trover  (y).  As  to  the  second  sum,  the  general 
rule  was,  that  if  a  person  received  money,  which  ought  to  be  paid 
to  another,  an  action  would  lie  as  for  money  had  and  received ; 
that  the  assignees  having  received  the  money,  which  belonged  to 
the  plaintiffs,  they  ought  to  have  paid  it  to  the  plainjtiffs ;  and  not 
having  done  so,  this  action  would  lie  against  them  for  so  much 
money  had  and  received  to  the  use  of  the  plaintiffs  {z). 

3rdly.  A  factor  has  not  a  lien  in  respect  of  debts  which  have 
accrued  previously  to  the  time  at  which  his  character  of  factor  com- 
menced. A.,  a  factor,  sold  the  goods  of  B.,  in  his  own  name,  to 
C. :  C,  without  paying  for  these  goods,  sent  another  parcel  of 
goods  to  A.,  to  sdl  for  him,  not  having  employed  A.  as  a  factor 
before.  C.  became  bankrupt,  and  his  assignees  claimed  the  goods 
sent  by  C.  to  A.,  which  still  remained  unsold,  tendering  the  charges 
upon  those  goods.  A.  refused  to  deliver  them,  claiming  a  lien 
upon  them  for  the  price  of  the  former  goods  sold  by  him  to  C,  the 
balance  between  A.  and  B.  being  in  favour  of  A.     An  action  of 

(y)  Taylor  v.  Plunur,  3  M.  &  S.  575,  («)  ScoU  v.  SurTwn,  WiUes,  400. 

ace. 
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trorer  having  been  brotight  by  the  assignees  against  A.,  for  the 
value  of  the  goods  sent  by  C. ;  it  was  held,  that  they  were  entitled 
to  recover  (a). 

Liability  of  Principal. — The  maxim  that  the  principal  is  civilly 
responsible  for  the  acts  of  his  agent  (done  in  the  course  of  the 
agency),  universally  prevails  both  m  courts  of  law  and  equity  (b). 
Lpon  this  principle  it  was  held,  by  Holty  C.  J.,  that  a  merchant 
was  answerable  for  the  deceit  of  his  factor,  who  had  sold  some  silk 
to  the  plaintiff,  as  silk  of  a  superior  quality,  knowing  it  to  be  silk 
of  an  inferior  quality  (c). 

Notice  to  the  principal  is  notice  to  all  his  agents,  if  there  be 
reasonable  time  to  communicate  that  notice  to  the  agents  before 
the  event  which  raises  the  question  happens  (d).  So  notice  to  the 
agent  is  notice  to  the  principal  (e). 

6  Geo.  TV.  c.  94. — The  law,  established  by  the  decisions  as  to 
the  deposit  and  pledge  of  goods,  (antey  p.  806,)  and  also  that  relating 
to  goods  shipped  in  the  names  of  persons  who  were  not  the  actual 
proprietors  tnereof,  having  been  found  injurious  to  the  interests  of 
commerce,  the  4  Geo.  I V .  c.  87  was  passed  to  remedy  the  evil. 
That  act  was  substantially  re-enacted  and  extended  by  the  6  Geo. 
IV.  c.  94,  usually  called  '*  The  Factors'  Act,"  by  sect.  1  of  which 
it  is  provided,  that — 

Any  person  intrusted  for  the  purpose  of  consignment  or  sale 
with  any  goods,  who  shall  have  shipped  such  goods  in  his  own 
name,  and  any  person  in  whose  name  any  goods  shall  be  shipped 
by  any  other  person,  shall  be  deemed  to  oe  the  true  owner,  so  far 
as  to  entitle  the  consignee  to  a  hen  thereon,  in  respect  of  any  money 
or  negotiable  security  advanced  or  given  by  such  consignee  to  or 
for  the  use  of  the  person  in  whose  name  such  goods  shall  be  shipped, 
or  in  respect  of  any  money  or  negotiable  security  received  by  nim 
to  the  use  of  such  consignee,  in  Ukc  manner  and  to  all  intents  and 
purpaseSy  as  if  such  person  was  the  true  owner ;  Provided  such 
consignee  sfuUl  not  have  notice  by  the  bill  of  lading  or  otherwise,  at 
or  before  the  advance  or  receipt  of  the  money  or  security,  that  the 
person  shipping,  or  in  whose  name  the  goods  are  shipped,  is  not 
ihe'bonajide  owner ;— Provided  alsOy  that  the  person  in  whose  name 
such  goods  are  shipped,  shall  be  taken  to  have  been  intrusted 
therewith  for  the  purpose  of  consignment  or  sale,  unless  the  con- 
trary appear  in  evidence. 

By  sect  2, — Any  person  intrusted  with  any  bill  of  lading,  India 

(a)  Hemghton  V.  Matthewt,  S  B.  &  P.  stufF,  an  action  on  the  case  does  not  lie 

4S5,  against  me,  unless  he  sold  it  through  my 

(6)  4  T.  R.  SSjper  Ktnyon,  C.  J.  covin  or  by  my  command.    See  Con\foot 

(c)  Hem   ▼.    Nichols,   Salk.  289.    But  v.  Fowke,  ante,  p.  67. 

see  9  Hen.  VI.  63,  b.,  cited  in  Bro.  Abr.  {d)  Mayhtw  v.  Eanuiy  3  B.  &  C.  601 ; 

Actions  siir  le  Case,  pi.  S,  where  it  was  Willit  ▼.  Bank  of  England,  4  A.  &  £.  21. 

said  by  tfa«  oonrt,  if  my  servant  sell  false  («)  Per  Athhmrei,  J.,  1  T«  R.  16. 
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warrant,  dock  warrant,  warehouse  keeper's  certificate,  wharfinger's 
certificate,  warrant  or  order  for  the  delivery  of  goods,  shall  be 
deemed  to  be  the  true  owner  of  the  goods  described  in  the  said 
documents,  so  far  as  to  give  validity  to  any  agreement  thereafter 
entered  into  by  such  person  for  the  sale  or  disposition  of  the  goods, 
or  for  the  deposit  or  pledge  thereof,  as  a  security  for  any  money 
.  or  negotiable  instrument  advanced  or  given  by  other  persons  upon 
the  faith  of  such  documents ;  Provided  such  persons,  &c.  shall  not 
Jiave  notice  by  such  documents,  or  otherwise,  that  the  person  in- 
trusted is  not  the  bona  fide  owner  of  the  goods  so  sold  or  pledged. 

The  above  section  only  applies  to  persons  intrusted  with  such 
documents  as  factors  and  agents,  and  not  to  the  case  of  a  party  in 
possession  in  his  own  right;  Jenkyns  v.  Usborney  7  M.  &  G.  678 ;  and 
it  was  held  to  give  validity  only  to  pledges  by  a  factor  of  docu- 
ments with  which  the  real  owner  had  previously  intrusted  him,  and 
that  it  did  not  extend  to  the  pledge  of  documents  created  by  the 
factor  himself  (/) ;  except  where  they  were  necessary  for  the  pur- 
pose of  selling  the  goods,  in  which  case  the  owner  would,  in  the 
absence  of  evidence  to  the  contrary,  be  held  to  have  impliedly  in- 
trusted him  with  such  documents  (^).  "  It  is  very  clear,"  said 
Parke,  B.,  in  deliveiing  the  judgment  of  the  Court  of  Exchequer 
in  Phillips  v.  Huth,  "  that  this  section  relaxes  the  rule  of  the 
common  law  only  with  respect  to  those  who  deal  with  persons,  who 
are  not  merely  m  possession  of,  but  are  also  intrusted  with,  the 
symbol  of  property.  However  great  the  hardship  may  be  on  in- 
nocent persons,  and  whatever  they  may  have  supposed  from  find- 
ing another  in  possession  of  a  document  bearing  the  indicia  of 
property  in  himself,  still  the  statute  does  not  apply,  and  they  can 
acquire  no  title  by  virtue  of  it,  unless  the  document  has  been 
intrusted  to  that  person — not  that  it  is  necessary  that  the  owner 
should  have  had  personal  possession  of  the  document,  so  as  to  be 
able  to  mark  it  with  his  name,  and  himself  delivered  it  to  the 
factor;  for  if  his  own  agent,  general  or  special,  puts  it  into  the 
hands  of  the  factor  with  the  factor's  name  on  it,  or  if  the  factor  be 
instructed  by  the  owner  to  obtain  the  document  in  that  state,  and 
does  so,  no  doubt  he  is  '  intrusted*  by  the  owner  with  it  within  the 
meaning  of  the  act.  But  in  order  to  constitute  an  intrusting  of  such 
a  document,  it  is  necessary  that  the  owner  should  have  intended 
the  factor  to  possess  it  in  that  form,  at  the  time  when  he  had  the 
possession.  Intrusting  with  the  document  is  essentially  different 
from  enabling  a  person  to  become  possessed  of  it — fi'om  giving  him 
the  means  of  obtaining  it."  The  5  &  6  Vict.  c.  39  {post)  was 
passed  to  obviate  the  difficulties  raised  by  this  construction. 

Persons  who  would  avail  themselves  of  the  provisions  of  the  act, 

(/)  PerAldenon,  B.,  in  Clote  v  Holmes,       &  W.  580. 
2  M.  &  Rob.  25 ;  but  see  the  observation  (g)  lia^ld    v.  Phillips,  9  M.  &  W. 

of  Alderson,  B.,  in  PhiUips  v.  H^h,  6  M.       647  ;  (in  error)  14  M.  &  W.  665. 
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must  prove  the  agreement.  Evans  v.  Truman^  2  B.  &  Ad.  886.  In 
this  case  the  defendant  had  received,  by  way  of  pledge,  India  war- 
rants from  the  plaintiff's  broker,  who  had  been  intrusted  with  them, 
without  any  authority  to  pledge  or  sell,  under  a  written  agreement. 
It  was  held,  that  the  defendant  was  bound  to  produce  the  agree- 
ment, on  which  he  relied.  East  India  warrants  are  not  negotiable 
securities  within  the  above  section  (A).  Taylor  v.  Kymer^  3  B.  & 
Ad.  320 ;  where  see  as  to  what  is  a  sale  or  disposition  within  the 
section. 

By  sect.  3,— In  case  any  person  shall  accept  any  such  goods  in 
deposit  or  pledge  from  any  person  so  intrusted,  withmtt  notice  as 
aforesaid,  as  a  security  for  any  debt  or  demand  due  from  the  person 
so  intrusted  before  such  deposit  or  pledge,  then  such  person,  so 
taking  such  goods  in  deposit  or  pledge,  shall  acquire  no  further 
right  in  the  goods  or  any  such  document,  than  was  possessed  by 
the  person  so  intrusted  at  the  time  of  such  deposit  or  pledge ;  but 
such  person  shall  and  may  acquire  and  enforce  such  right  as  was 
possessed  by  the  person  so  intrusted.  "  The  act  says,  without 
notice  from  the  documents '  or  otherwise.'  A  person  may  have  know- 
ledge of  a  fact  either  by  direct  communication  or  by  being  aware  of 
circumstances  which  must  lead  a  reasonable  man,  applying  his 
mind  to  them  and  judging  from  them,  to  the  conclusion,  that  the 
feet  is  so"  (t).  Where  A.  deposited  dock  warrants  as  a  security  for 
the  advance  of  money  and  afterwards  withdrew  them  and  substituted 
other  dock  warrants,  it  was  held,  under  this  section,  that  the  pledgee 
obtained  no  greater  right  to  the  dock  warrants  so  substituted  than 
A.  had  at  the  time  of  the  pledge ;  and  that  A.  had  no  right,  there 
having  been  no  advance  of  money  on  the  faith  of  such  warrants  (A). 

By  sect.  4, — Any  person,  &c.  may  contract  with  any  agent  intrusted 
with  any  goodsy  or  to  whom  the  same  may  be  consigned,  ybr  the  pur- 
chase of  any  such  goods,  and  receive  the  same  of,  and  pay  the  same 
to,  such  agent;  and  such  contract  and  payment  shall  be  binding 
against  the  owner  of  such  goods,  notwithstanding  such  person  shall 
have  notice^  that  the  person  making  such  contract,  or  on  whose  behalf 
such  contract  is  made,  is  an  agent,  provided  such  contract  and  pay- 
ment be  made  in  the  usual  and  ordinary  course  of  business,  and 
that  such  person  shall  not,  when  such  contract  is  entered  into  or 
payment  made,  have  notice  that  such  agent  is  not  authorized  to 
sell  the  goods  or  to  receive  the  purchase-money.  It  is  difficult  to 
say  precisely  what  is  meant  by  "  an  agent  intrusted  with  goods :" 
but  a  wharfinger  is  not  such  a  person.  Monk  v.  Whittenbury,  2  B. 
k  Ad.  486.  See  as  to  the  meaning  of  the  word  "  intrusted,"  ante, 
p.  8\6,  PhiUips  Y.  Huth. 

By  sect  5, — Any  person,  &c.  may  take  any  such  goods  or  rfocw- 

(A)  But  see  5  &  6  Vict.  c.  39,  pott,  820.  {h)  Bonzi  ▼.  Stewart,  4  M.  &  G.  295  ; 

(0  EnoHM  ▼.  Trueman,  1  M.  &  Rob.  12,       but  see  5  &  6  Vict.  c.  39,  yost,  819. 
per  Lord  Tenterden,  C.  J. 
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ment  in  deposit  or  pledge  from  any  such  fttctor  or  agent,  natwith" 
standing  such  person  shall  have  Twtice,  that  the  person  making  such 
deposit  or  pledge  is  a  factor  or  agent;  but  then  such  person  shall 
acquire  no  further  right  to  the  goods,  or  document  for  the  delivery 
thereof,  than  was  possessed  or  might  have  been  enforced  by  the 
factor  or  agent  at  the  time  of  such  deposit  or  pledge ;  but  such 
person  shan  and  may  possess  and  enforce  such  right  as  was  pos- 
sessed and  might  have  been  enforced  by  such  factor  or  agent  at  the 
time  of  such  deposit  or  pledge.  The  right  of  a  factor  to  pledge 
under  this  section  depends  upon  the  question  whether,  upon  the 
whole  account  between  them,  the  principal  is  indebted  to  the 
factor  (Z).  A  broker  having  accepted  bills  for  bis  principal  on  the 
security  of  goods  then  in  his  hands,  pledged  the  goods  witn  a  person 
who  had  notice  of  the  agency,  but  did  not  inform  the  principal  of 
this  transaction ;  it  was  lield,  that  under  this  section  the  broker 
could  transfer  such  right  only  as  he  had,  which  was  a  right  to  be 
indemnified  against  the  bills  which  he  had  accepted,  and  that  the 
principal,  having  satisfied  those  bills,  was  entitled  to  have  back  his 
goods  from  the  pawnee  without  paying  the  amount  for  which  they 
were  pledged  (m).  The  provision  in  this  section  refers  to  a  deposit 
or  pledge  only,  made  distinctly  as  such.  Thompson  v.  Farmer, 
M.  &  Malk.  48. 

It  is,  however,  provided,  by  sect.  6,  that  nothing  shall  be  con- 
strued to  prevent  the  true  owner  of  the  goods  from  recoverii^  the 
same  from  his  factor  or  agent  before  a  sale,  deposit,  or  fdedge,  or 
from  the  assignees  of  such  factor  or  agent  in  the  event  of  his  bank- 
ruptcy ;  nor  to  prevent  the  owner  from  recovering  from  any  person 
the  price  agreed  to  be  paid  for  the  purchase  of  such  ^oods,  subject 
to  any  right  of  set-off  on  the  part  of  such  person  against  the  factor 
or  agent;  nor  to  prevent  the  owner  from  recovering  from  such 
person  the  goo<k  deposited  or  pled^d,  upon  repayment  of  the 
money,  or  on  restoration  of  the  negotiable  instrument  advanced  to 
the  factor  or  agent,  and  upon  payment  of  such  further  sum  of 
money  or  on  restoration  of  sucn  other  negotiable  instrument  (if 
any)  as  may  have  been  advanced  by  the  factor  or  agent  to  the 
owner,  or  on  payment  of  money,  equal  to  the  amount  of  such  in- 
strument; nor  to  prevent  the  owner  from  recovering  from  such 
person  any  balance  remaining  in  his  hands  as  the  produce  of  the 
sale  of  the  goods,  after  deducting  the  money  or  negotiable  instru- 
ment advanced :  Provided  that  in  case  of  the  ba^ruptcy  of  the 
factor  or  agent,  the  owner  of  the  goods  so  pledged  and  redeemed 
shall  be  held  to  have  discharged  pro  tanto  his  debt  to  the  estate  of 
such  bankrupt  (n). 

5^6  Vict,  c.  39.  —  It  being  aflerwards  considered  desirable  that 

(/)  Robertson  y.  Kemington,  5  M.  &  Ry.  (m)  Fletcher  v.  Heath,  7  B.  &  C.  517. 

381.  (n)  See  12  &  id  Vict  c.  106,  8.  179. 
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the  same  protection  should  be  afTorded  to  bon&  fide  advances  upon 
goods,  as  by  the  6  Geo.  IV.  c.  94,  s.  4,  was  given  to  sales;  and 
much  uncertainty  having  arisen  on  the  construction  of  that  act  (see 
Phillips  V.  Huthy  ante,  p.  816),  which,  moreover,  did  not  extend  to 
protect  exchanges  of  securities  bona  fide  made  ( see  JBonzi  v.  Stewart, 
ante,  p.  817),  it  was  enacted,  by  6  &  6  Vict.  c.  39,  s.  1— That 

Any  agent  who  shall  be  intrusted  with  the  possession  of  goods, 
or  of  the  documents  of  title  to  goods,  shall  be  deemed  to  be  the 
owner  of  such  goods  and  documents,  so  far  as  to  give  validity  to 
any  agreement  by  way  of  pledge,  lien,  or  security/  bona  Jide  made  by 
any  person  with  such  agent,  as  well  for  any  original  loan,  advance, 
or  payment  made  upon  the  security  of  such  goods  or  documents, 
as  also  for  any  further  or  continuing  advance  in  respect  thereof;  and 
such  i^eement  shall  be  binding  upon  the  owner  of  such  goods,  and 
all  other  persons  interested  therein,  notwithstanding  the  person 
claiming  such  pledge  or  lien  may  have  had  notice  that  the  person 
with  whom  sucn  agreement  is  made  is  only  an  agent.  Furniture 
in  a  furnished  house  is  not  "  goods"  within  the  act.  Wood  v.  Row- 
cliffe,  6  Hare,  191.  The  plaintiff,  a  manufacturer,  consigned  goods 
to  C,  his  agent.  C.  being  liable,  together  with  the  defendant,  on 
a  bill  of  exchange,  obtained  from  him  for  300/.  for  the  purpose  of 
taking  up  the  bill,  at  the  same  time  depositing  with  him  the  plain- 
tiff's goods.  In  trover  by  the  plaintiff  for  his  goods,  it  was  held, 
that,  if  the  jury  thought  the  transaction  was  only  a  circuitous  mode 
of  paying  the  bill,  it  was  not  a  transaction  within  the  statute. 
Learayd  v.  Robinson,  12  M   &  W.  745. 

By  sect.  2  —  Where  any  such  agreement  for  pledge,  lien,  or 
security  shall  be  made  in  consideration  of  the  delivery  to  such 
agent  of  any  other  goods  or  merchandize,  or  document  of  title  or 
negotiable  security,  upon  which  the  person  so  delivering  up  the 
same  had  at  the  time  a  valid  lien  and  security  in  respect  of  a  pre- 
vious advance,  by  virtue  of  some  agreement  made  with  such  agent, 
such  agreement,  if  bona  fide  on  the  part  of  the  person  with  whom 
the  same  is  made,  shall  be  deemed  to  be  a  contract  made  in  con- 
sideration of  an  advance  within  the  meaning  of  the  act,  and  shall 
be  as  valid  as  if  the  consideration  for  the  same  had  been  a  bona 
fide  present  advance  of  money :  Provided,  that  the  lien  acquired 
under  such  last-mentioned  agreement  upon  the  goods  or  documents 
deposited  in  exchange  shall  not  exceed  the  value  at  the  time'of  the 
goods,  which  (or  the  documents  of  title  to  which,  or  the  negotiable 
security  which)  shall  be  delivered  up  and  exchanged.  See  Bonzi 
v.  Stewart,  ante,  p.  817. 

Sect.  3  provides, — "  That  this  act  shall  give  validity  to  such  con- 
tracts and  agreements  only  and  to  protect  only  such  loans,  ad- 
vances, and  exchanges  as  shall  be  made  bond  fide,  and  without 
notice  that  the  agent  making  such  contracts  or  agreements  as  afore- 
said has  not  authority  to  make  the  same,  or  is  acting  mala  fide  in 

VOL«  II.  K 
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respect  thereof  against  the  owner  of  such  goods  and  merchandize ; 
and  nothing  herein  contained  shall  be  construed  to  extend  to  or 
protect  any  lien  or  pledge  for  or  in  respect  of  any  antecedent 
debt  (o),  owing  from  any  agent  to  any  person  with  or  to  whom 
such  lien  or  pledge  shall  be  given,  nor  to  authorize  any  agent  in- 
trusted as  aforesaid  in  deviating  from  any  express  ordere  or  autho- 
rity received  from  the  owner ;  but  that,  for  the  purpose  and  to  the 
intent  of  protecting  all  such  bond  fide  loans,  advances,  and  ex- 
changes as  aforesaid  (although  made  with  notice  of  such  agent  not 
being  the  owner,  but  without  any  notice  of  the  agent's  acting  with- 
out authority),  and  to  no  further  or  other  intent  or  purpose,  such 
contract  or  agreement  as  aforesaid  shall  be  binding  on  the  owner 
and  all  other  persons  interested  in  such  goods." 

By  sect.  4 — "  Any  bill  of  lading,  India  warrant,  dock  warrant, 
warehouse  keeper's  certificate,  warrant  or  order  for  the  delivery  of 
goods,  or  any  other  document  used  in  the  ordinary  course  of  business 
as  proof  of  the  possession  or  control  of  goodSy  or  authorizing  or  pur- 
porting to  authorize^  either  by  indorsement  or  by  delivery ^  the  pos- 
sessor of  such  document  to  transfer  or  receive  goods  thereby  repre- 
sented^^ shall  be  deemed  to  be  a  document  of  title  within  the  act; 
and  any  agent  intrusted  with  and  possessed  of  any  such  document, 
whether  immediately  from  the  owner,  "  or  obtained  by  reason  of 
such  agent's  having  been  intrusted  with  the  possession  of  the 
goods,  or  of  any  other  document  of  title  thereto"  (/>),  shall  be 
deemed  to  have  been  intrusted  with  the  possession  of  the  goods 
represented  by  such  document  of  title ;  and  all  contracts  pledg- 
ing or  giving  a  lien  upon  such  document  shall  be  deemed  to  be 
pledges  of  and  liens  upon  the  goods  to  which  the  same  relates, 
and  such  agent  shall  be  deemed  to  be  possessed  of  such  goods  or 
documents,  whether  the  same  shall  be  in  his  actual  custody  or  shall 
be  held  by  any  other  person  subject  to  his  control  or  on  his  behalf; 
and  where  any  loan  or  advance  shall  be  bona  fide  made  to  any 
agent  intrusted  with  and  in  possession  of  any  such  goods  or  docu- 
ments, on  the  faith  of  any  agreement  in  writing  to  consign,  deposit, 
transfer,  or  deliver,  such  goods  or  documents,  and  such  goods  or 
documents  shall  actually"  be  received  by  the  person  making 
such  loan  or  advance  without  notice  that  such  agent  was  not 
authorized  to  make  such  pledge  or  security,  every  such  loan  or 
advance  shall  be  deemed  to  be  a  loan  or  advance  on  the  security 
of  such  goods  or  documents  within  the  act,  though  such  goods  or 
documents  shall  not  actually  be  'received  by  the  person  making 
such  loan  or  advance  till  the  period  subsequent  thereto ;  and  any 
agreement,  whether  made  direct  with  such  agent,  or  with  any  other 
person  on  his  behalf,  shall  be  deemed  an  agreement  with  such 
agent ;  and  any  payment  made,  whether  by  money  or  bills  of  ex- 

(o)  See  Taylor  v.  JTymer,  3  B.  &  Ad.  (p)  See  Clotev.  Holtnes,  and  Hafjieldy, 

320.  PhUlipi,  ante,  p.  816. 
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change,  or  other  negotiable  security,  shall  be  deemed  to  be  an 
advance  within  the  meaning  of  the  act ;  and  an  agent  in  possession 
as  aforesaid  of  such  goods  or  documents  shall  be  taken  to  have 
been  intrusted  therewith  by  the  owner,  unless  the  contrary  be 
6ho¥m  in  evidence. 

By  sect.  6—  Nothing  is  to  lessen  the  civil  responsibility  of  an 
agent  for  any  breach  of  duty  or  contract,  or  non-fulfilment  of  his 
orders  or  authority  in  respect  of  any  such  agreement,  lien,  or  pledge. 
Section  7  provides  for  the  redemption  of  the  goods  by  the  owner 
before  sale  upon  repayment  of  the  lien  (both  to  the  defendant  and 
the  agent)  and  restoration  of  the  securities ;  for  his  recovery  from 
the  pledgee  of  the  balance  of  the  proceeds,  after  deducting  the 
pledgee's  lien ;  and  for  the  case  of  the  bankruptcy  of  the  agent  (y). 

iq)  See  the  Bankrupt  Law  Consolidation  Act,  12  &  IS  Vict  c.  106,  a.  179. 
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I.  Of  the  Right  of  Fishery  in  the  Sea,  and  in  the  Creeks-  and 
Arms  thereof,  and  in  fresh  Rit^ers. 

"  The  right  of  fishing  in  the  sea  (a),  and  the  creeks  and  arms 
thereof,  is  originally  lodged  in  the  crown,  in  like  manner  as  the 
right  of  fishing  in  a  private  or  inland  river  is  originally  lodged  in 
the  owner  thereof.  But  although  the  kin^  is  the  owner,  and,  as  a 
consequence  of  his  property  hath  the  primary  right  of  fishing  in 
the  sea,  or  creeks  or  arms  thereof,  yet  all  the  king's  subjects  in 
England  have  regularly  a  liberty  of  fishing  in  the  sea,  and  the  creeks 
and  arms  thereof,  as  a  public  common  of  piscary,  and  may  not, 
without  injury  to  their  right,  be  restrained  of  it,  unless  in  such 
places,  creeks,  or  navigable  rivers,  where  the  king,  or  some  parti- 
cular subject,  hath  gained  a  propriety  exclusive  of  that  common 
liberty,  either  by  the  king's  charter  or  grant,  or  by  custom  and 
usage,  or  prescription."  It  appears  from  this  passage,  that  Lord 
Hale  thought  an  exclusive  right  of  fishery  in  an  arm  of  the  sea 
might  belong  to  a  subject  (b).  And  of  this  opinion  were  the  Court 
of  B.  R.  in  Carter  and  another  v.  Murcot  and  another,  4  Burr.  2162, 
where  it  was  decided,  that  a  plea,  which  prescribed  for  a  several 
fishery  in  an  arm  of  the  sea,  was  good;  but  it  was  there  said,  that, 
as  the  presumption  in  such  case  was  in  favour  of  the  king  and  public, 
it  was  mcumbent  on  the  plaintiff  to  prove  his  exclusive  right,  agree- 
ably to  the  rule  laid  down  by  Lord  Hale,  in  1  Mod.  105,  that  if  any 
one  will  appropriate  a  privilege  to  himself,  the  proof  lies  on  his  side. 
In  Ward  v.  CressweU,  Willes'  Rep.  265,  and  16  Vin.  Abr.  364,  tit. 
"Piscary"  (B.)  S.  C,  the  court  held,  that   all   the   subjects  of 

(a)  Lord  HaU,  De  Jure  Maris,  p.  1,  c.  (6)  See  also  8  Edw.  IV.  19,  a. ;  4  T 

4;  Margrave's  Tracts,  vol.  1,  p.  11.     See  R.  439,  S.  P.,  admitted  by  Kenyon,  C.  J., 

also  the  case  of  The  Royal  Fishery  rf  the  and  Ashhurst,  J. 
Bonne,  Dav.  R.  56, 
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England,  of  common  right,  might  fish  in  the  sea,  it  being  for  the 
good  of  the  commonwealth,  and  for  the  sustenance  of  the  people  of 
the  realm,  and  that  therefore  a  prescription  for  it,  as  appurtenant 
to  a  particular  township,  was  void,  and  as  absurd  as  a  prescription 
would  be  for  travelling  the  king's  highway,  or  for  the  use  of  the  air 
as  appurtenant  to  a  particular  estate.  To  trespass  for  fishing  in  the 
plaintiff's  fishery,  defendant  pleaded,  that  the  place  is  an  arm  of 
the  sea,  in  which  every  subject  has  a  right  to  fish ;  the  plaintiff  in 
his  replication  claimed  an  exclusive  right  by  prescription,  traversing 
the  general  right.  It  was  held,  that  this  was  a  bad  and  immaterid 
traverse,  and  might  be  passed  over  by  the  defendant,  and  that  it 
was  competent  to  him  to  traverse  the  prescriptive  right  of  the 
plaintiff  stated  in  the  replication  (c).  The  preservation  of  the 
spawn,  fiy,  or  brood  of  fish,  has  been,  for  centuries,  a  favourite 
ODJect  of  legislation,  and  the  statutes  passed  for  the  purpose  are 
extremely  numerous ;  thus  dredging  for  oyster  spat  in  a  common 
navi^ble  river  is  illegal  under  the  stat.  13  Ric.  II.  stat.  1,  c.  19, 
whicn  has  never  been  repealed,  but  frequently  recognized  (d).  In 
Boffott  V.  Orr,  2  Bos.  &  Pul.  472,  the  court  seem  to  have  been  of 
opinion,  that  primd  facie  every  subject  has  a  right  to  take  fish 
found  on  the  sea  shore  between  hi^h  and  low  watermark,  but  that 
such  general  right  might  be  restramed  by  an  exclusive  right  in  an 
individual. 

Fresh  rivers,  of  what  kind  soever,  of  common  right  belong  to  the 
owners  of  the  soil  adjacent  (e);  so  that  the  owners  of  the  one  side 
have,  of  common  right,  the  propriety  of  the  soil,  and  consequently 
the  right  of  fishing,  usque  Jilum  aqtuBy  and  the  owners  of  the  other 
side  the  right  of  soil  or  ownership,  and  fishing  unto  iYi^filum  aqua 
on  their  side.  And  if  a  man  be  owner  of  land  on  both  sides,  in 
common  presumption  he  is  owner  of  the  whole  river  and  hath  the 
right  of  fishing  according  to  the  extent  of  his  land  in  length.  But 
special  usage  may  alter  that  common  presumption ;  for  one  may 
have  the  river,  and  others  the  soil  adjacent ;  or  one  may  have  the 
river  and  soil  thereof,  and  another  the  free  or  several  fishery  in  that 
river.  "  Where  a  private  river  is  the  boundary  of  two  persons' 
lands,  the  soil  adjilum  aqua  belongs  to  the  owners  of  the  lands  on 
each  side  adjilum  aqua,  unless  there  have  been  immemorially  acts 
of  ownership  exercised  by  one  or  the  other"  (/). 

(c)  Richardton  v.  The  Mayor ,  ^c.  qf  R.  57,  a.  b.  See  as  to  the  evidence  of 
Oiford,  2  H.  BL  182.  ownership  of  nvera,  Jones  v.  Wittiamtt  2 

(d)  Matfor,  Sie.  qf  Maldo»,  y.   Wooloet,      M.  &  W.  326. 

12  A.  &  £.  13.  Cf)  Per   Wilmot,  J.,  SparJtt  ▼.  Lloyd, 

(«)  Ld.  Hale,  De  Jure  Maris,  p.  1,  c      Worcester  Spring  Asa.  1757>  MSS. 
1 ;  HargraYe* a  Tracts,  yoI.  l,p.  5  ;  Davis's 
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II.  Of  the  different  Kinds  of  Fishery. 

Several  Fishery,  p.  824. 
Free  Fishery,  p.  825. 
Common  of  Fishery,  p.  827. 

A  several  fishery  is  where  a  person  has  an  exclusive  right  of 
fishery,  either  in  his  own  soil  or  in  the  soil  of  another  {g),  '*  In 
order  to  constitute  a  several  fishery,  it  is  requisite  that  the  party 
claiming  it  should  so  far  have  the  nght  of  fishing  independently  of 
all  others,  as  that  no  person  should  have  a  co-extensive  right  with 
him  in  the  object  claimed.  But  a  partial  independent  right  in 
another,  or  a  limited  liberty,  does  not  derogate  from  the  right  of 
the  general  owner"  (A).  lie  who  has  a  several  fishery  is  not  neces- 
sarily the  owner  of  the  soil  (i);  but  as  the  exclusive  right  of  fishing 
is  an  incident  to  the  ownership  of  the  soil,  it  will  be  presumed,  untU 
the  contrary  be  shown,  that  such  right  resides  in  the  owner  of  the 
soil  (A).  Trespass  lies  for  an  injury  to  a  right  of  several  fishery  (I) : 
it  is  a  good  plea  that  the  soil  and  freehold  belong  to  the  defendant. 
To  this,  however,  the  plaintiff  may  reply  title  to  the  several  fishery, 
either  by  prescription  or  grant,  thereby  rebutting  the  presumption 
of  the  right  of  several  fishery  being  still  vested  in  the  owner  of  the 
soil  (wi).  The  description  of  such  a  fishery  "  as  a  sole  and  exclusive 
fishery,"  is  sufficient,  and  equivalent  to  that  of  a  several  fishery  (n). 
Where  a  subject  was  owner  of  a  several  fishery  in  a  navigable  river, 
where  the  tide  flows  and  reflows,  which  fishery  had  been  granted 
to  him  before  Magna  Charta,  by  the  description  ofseparalispiscaria; 
it  was  held,  that  it  was  an  incorporeal  and  not  a  territorial  heredita- 
ment, and  that  a  term  for  years  in  it  could  not  be  created  without 
deed  (o). 

If  a"  person  be  seised  of  a  river,  and  by  deed  grant  a  several 
fishery  in  the  same,  and  makes  livery  of  seisin  secundum  formam 
cart^By  the  soil  does  not  pass ;  and  if  the  river  becomes  dry,  the 
grantor  may  take  the  benefit  of  the  soil,  for  a  particular  right  only 
passed  to  the  grantee  (p).  A  prescriptive  right  to  a  several  fishery 
m  a  navigable  river  may  pass  as  appurtenant  to  a  manor  (q).  A 
right  of  fishery  is  divisible,  and  may  be  abandoned  as  to  part, 
while  another  part  is  preserved.  Hence,  an  exclusive  right  to 
dredge  for  oysters  may  subsist  as  appurtenant  to  a  manor,  aluiough 

(g)  Fitz.  Abr.  Barre,  pi   27,  cites  M.  (m)  17  Edw.  IV.  6.  b;  18  Edw.  IV.  b. 

20  Hen.  VI.  4!.  Per  Potion,  J.,  18  Hen.  VI.  30,  a. ;  Fitz. 

{h)  Per  Ld.  Mar^field,  C.  J.,  delivering  Abr.  Barre,  pi.  20,  S.  C.     See  also  Hoi- 

the  resolution  of  the  court,  Seymour  and  ford  v  Bailey,  supra, 

others  ▼.  Lord  Courtenay  and  others^  5  Burr.  (n)  Hol/ord  ▼.  Bailey,  supra. 

2814.  (o)  Duke  qf  Somerset  v.  Fogwell,6  B.  & 

(0  Hargrave's  Note,  Co.  Litt,  122,  a.  •   C.  875. 

n.  (7).  (;>)  1  In*t.  4,  b.    But  see  Hargrave's 

{k)  See  5  B.  &  C.  886.  note. 

(/)  Hotford  V.  Bailey,    18  Q.  .B.  426;  (q)  Rogers y.  Allen,  1  Campb.  809. 
S,  a  {in  error)  18  L.  J.,  Q.  B.  109. 
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it  be  lawful  for  all  the  king's  subjects  to  catch  floating  fish  therein. 
Trespass  for  breaking  and  entering  his  close,  and  fishing  in  separaii 
piscarid  su&y  and  for  taking  pisces  suos.  After  verdict,  exception 
was  taken  to  the  declaration  in  arrest  of  judgment,  because  it  is 
said  pisces  suos.  But  the  court  were  of  opinion,  tliat  being  in  se- 
parali  piscarioy  it  might  well  be  said  pisces  suos,  because  they  could 
not  be  taken  by  any  other  person  (r).  In  Fontleroy  v.  Ayltner, 
Lord  Raym.  239,  where  the  declaration  stated  that  defendant,  in 
separaii  sua  piscarid  piscatus  fuity  et  pisces  cepit,  after  verdict  for 
plaintiff,  an  exception  in  aiTCst  of  judgment,  directly  the  reverse  of 
that  in  the  foregoing  case,  was  taken,  mz.  that  the  declaration  had 
omitted  the  word  suos;  but  the  court  thought  the  objection  entitled 
to  very  little  weight;  because  the  plaintiff  having  allied  that  it 
was  his  fishery,  the  fish  there  should  he  intended  prima  facie  to  be 
his  fish.  A.,  being  seised  of  a  mill,  and  having  a  sole  fishery  in 
the  waters  of  the  mill,  granted  the  mill,  with  all  waters,  streams, 
&c.  necessary  in  working  the  same,  "  except,  and  always  reserving, 
the  right  and  privilege  of  fishing  in  the  waters  of  the  said  mill. ' 
It  was  held,  that  this  was  an  exception  of  the  sole  fishery,  and  not 
a  reservation  of  a  new  easement  (a)- 

Free  Fishery. 

It  is  to  be  lamented,  that  the  books  do  not  afford  materials  for 
an  accurate  description  of  a  free  fishery.  That  this  subject  is  in- 
volved in  doubt  and  uncertainty,  will  appear  from  the  following 
passages,  extracted  from  the  writings  of  Mr.  Justice  Blackstone 
and  Mr.  Hargrave : — 

Mr.  J.  Blackstone,  having  defined  common  of  fishery  to  be  a 
liberty  of  fishing  in  another  man's  water  (0,  states  a  free  fishery  to 
be  an  exclusive  right  of  fishing  in  a  public  river,  and  adds,  "  that 
it  is  a  royal  franchise,  and  is  considered  as  such  in  all  countries 
where  the  teodal  polity  has  prevailed ;  though  the  making  such 
grants,  and  thereby  appropriating  what  seems  to  be  unnatural  to 
restrain,  the  use  of  running  water,  was  prohibited  for  the  future  by 
King  John's  great  charter  {u) ;  and  the  rivers  that  were  fenced  in 
his  time  were  directed  to  be  laid  open.  This  opening  was  ex- 
tended by  the  second  and  third  charters  of  Henry  III.  to  those 
also  which  were  fenced  under  Ridhard  I.,  so  that  a  franchise  of  free 
fishery  ought  to  be  as  old  as  the  reign  of  Henry  II.  This  differs 
from  a  several  fishery,  because  he  that  has  a  several  fishery  must 
also  be  (or  at  least  derive  his  right  from)  the  owner  of  the  soil, 
which  in  a  free  fishery  is  not  requisite.  It  differs  from  a  common 
of  piscary,  in  that  the  free  fishery  is  an  exclusive  right;  the  com- 
mon of  piscary  is  not  so ;  and  therefore,  in  a  free  fishery,  a  person 

(r)  Odld  V.  Gr^enhill,  Cro.  Car.  553;  (0  2  Bl.  Com.  Z9,  40;  Edn.  12. 

Sir  W.  Jones,  440,  S.  C.  (a)  See  Mayor  of  Colchester  v.  Brooke, 

(«)  Ld.  Paget  v.  Millet,  3  Doug.  43.  7  Q.  B.  339. 
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has  a  property  in  the  fish  before  they  are  caueht ;  in  a  common  of 
piscary,  not  until  afterwards.  Some,  indeed,  have  considered  a 
free  fishery,  not  as  a  royal  franchise,  but  merely  as  a  private  grant 
of  a  liberty  to  fish  in  the  several  fishery  of  the  grantor.  But  the 
considering  such  right  as  originally  a  flower  of  the  prerogative,  till 
restrained  by  Ma^a  Charta,  and  derived  by  royal  grant,  previously 
to  the  reign  of  Richard  I.,  to  such  as  now  claim  it  by  prescription, 
and  to  distinguish  it,  as  we  have  done,  from  a  several  and  a  com- 
mon of  fishery,  may  remove  some  difficulties,  in  respect  to  this 
matter,  with  which  our  books  are  embarrassed."  On  this  passage 
Mr.  Hargrave  made  the  following  remark  {x) :  "  Both  parts  of  this 
description  of  a  free  fishery  seem  disputable.  With  regard  to  the 
first  part,  although  for  the  sake  of  distinction  it  might  be  more 
convenient  to  appropriate  free  fishery  to  the  franchise  of  fishing  in 
public  rivers  by  derivation  from  the  crown  ;  and  although  in  other 
countries  it  may  be  so  considered,  yet,  from  the  language  of  our 
books,  it  seems  as  if,  in  our  law,  practice  had  extended  this  kind 
of  fishery  to  all  streams,  whether  private  or  public :  neither  the  re- 
gister nor  other  book  professing  any  discrimination.  Reg.  95,  b. 
3^.  N,  B,  88,  6?. ;  Fitz.  Abr.  Ass.  422 ;  17  Edw.  IV.  6,  b.,  7,  a. ; 
7  Hen.  VII.  13,  b.  With  respect  to  the  second  part,  it  is  true,  that 
in  Smith  v.  Kemp,  2  Salk.  637 ;  Carth.  285,  S.  C,  the  court  held 
fi'ee  fishery  to  import  an  exclusive  right  equally  with  several  fishery, 
chiefly  relying  on  the  writ  in  the  Register,  95,  b.  and  the  46  Edw. 
III.  1 1,  a.  But  then  this  was  only  the  opinion  of  two  judges  (y) 
against  one  (z),  who  strenuously  insisted,  that  the  word  libera,  ex 
vi  termini,  implied  common,  and  that  many  judgments  and  prece- 
dents were  founded  on  Lord  Coke's  so  construing  it.  That  the 
dissenting  judge  was  not  wholly  unwarranted  in  the  latter  part  of 
his  assertion,  appears  from  two  determinations  a  little  before  the 
case  in  question,  viz,  Upton  v.  Dawkin,  3  Mod.  97,  where  judg* 
ment  was  arrested  in  trespass  for  breaking  and  entering  a  free 
fishery ;  because  the  declaration  alleged  the  fish  taken  to  be  the 
fish  of  the  plaintiff ;  and  Peake  v.  Tucker ,  cited  in  mai^n,  Carth, 
286,  where  judgment  was  arrested  on  the  same  ground."  Afler 
the  preceding  remarks  were  published,  Mr.  J.  Blackstone,  with 
that  candour  and  liberality  which  are  the  inseparable  companions 
of  true  learnii^,  added  the  following  observation,  in  a  subsequent 
edition  of  his  Commentaries :  "  It  must  be  acknowledged,  that  the 
right  and  distinctions  of  the  three  species  of  fishery  are  very  much 
confounded  in  our  law  books :  and  there  are  not  wanting  respect- 
able authorities  (see  them  well  digested  in  Hargrave's  notes  on  Co. 
Litt.  122  (23),)  which  maintain  that  a  several  fisheiy  may  exist  dis- 
tinct from  the  property  of  the  soil,  and  that  a  free  fishery  implies 
no  exclusive  right,  but  is  synonymous  with  common  of  piscary." 
Whatever  be  the  nature  of  free  fishery,  whether  it  be,  as  Mr.  J. 

(j:)  Hargravc'8  Co.  Lilt.  122,  a.  n.  7.  («)  Eyrct  J. 

(y)  HoU,  C.  J.,  Dolhen,  J. 
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Blackstone  supposes^  an  exclusive  right,  or  as  Mr.  Hargrave  seems 
to  think,  only  the  same  with  common  of  fishery ;  since  the  case  of 
Smith  v.  Kemp,  before  mentioned,  it  is  too  late  now  to  contend, 
that  an  action  of  trespass  vi  et  armis  will  not  lie  for  an  injury  to  it. 
It  should  be  remarked,  however,  that  the  declaration  in  Smith  v, 
Kempy  was  for  breaking  and  entering  the  close  of  the  plaintiff,  and 
fishing  in  the  free  fishery  of  the  plaintiff  in  the  said  close.  See 
CartheVs  Rep.  p.  286.  It  may  admit  of  a  question,  whether  the 
declaration  ought  to  state  the  fish  taken  to  be  the  fish  of  the 
plaintiff.     It  seems,  that  such  allegation  ought  to  be  made. 

Common  of  Fishery. 

A  common  of  fishery  is  a  right  of  fishing  in  common  with  other 
persons  in  a  stream  or  river,  the  soil  whereof  belongs  to  a  third 
person.  This  does  not  differ  in  any  respect  from  any  other  right 
of  common,  and  trespass  will  not  lie  for  an  injury  to  it  (a).  A  per- 
son having  a  common  of  fishery  in  another's  land,  cannot  cut  the 
grass  growing  on  the  bank  (b).  Under  ancient  deeds  recognizing 
a  right  in  the  owner  of  an  estate  to  have  a  weir  across  a  river  for 
taking  fish,  if  it  appear  that  such  weir  was  heretofore  made  of 
brushwood,  through  which  the  fish  might  escape  into  the  upper 
part  of  the  river,  he  cannot  convert  it  into  a  stone  weir,  whereby 
the  possibility  of  escape  is  debarred,  except  in  times  of  extraordi- 
nary flood  (c).  Weirs  erected  in  public  nvers  before  the  time  of 
Edw.  I.,  although  an  obstruction  to  navigation,  are  legalized  by 
subsequent  acts  of  the  legislature  (rf).  The  right  of  the  public  to 
navigate  a  public  river  is  paramount  to  any  right  of  property  in  the 
crown,  which  never  had  the  power  to  grant  a>  weir  so  as  to  obstruct 
the  public  navigation  ;  and  if  a  weir,  which  was  legally  granted  in 
such  a  river  caused  obstruction  at  any  subsequent  time,  it  became 
a  nuisance  (e). 

(a)  Sftlk.  637.  {d)  WilUams  v.  WUcox,  3  Nev.  &  P.  606. 

(ft)  IS  Hen.  VIII.  p.  15,  b.  (e)  S,  C.     See  also  Mayor  <if  Colchester 

(c)  Weld  V.  Hornby,  7  East,  195.  v.  Brooke,  7  Q.  B.  839. 
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FRAUDS,  STATUTE  OF. 

Stat,  29  Car,  II,  c.  3,  entitled,  An  Act  for  Prevention  of 
Frauds  and  Perjuries, 

I.  Sections  1,  2,  <5r  3,  and  the  Stat,  8^9  Vict.  c.  106,  s,  3, 
as  to  Parol  Demises,  Assignments  and  Surrenders, 

II.   The  fourth  and  seventeenth  Sections,  relating  to  Agree- 

ments,  ^c,  and  the  Sale  of  Goods, 

On   the  Effect  of  Parol   Evidence  of  a   Variation   or 
Waiver  of  a  Written  Agreement 

III.   The  fifth  and  sixth  Sections,  relating  to  the  Execution 

and  Revocation  of  Wills,  

Stats.  1  Vict.  c.  26,  and  15  Vict.  c.  9.^,  for  the  Amend- 
ment of  the  Laws  with  respect  to  Wills 
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The  Statute  of  Frauds,  the  provisions  of  which  have  been  so 
often  commended  (a),  originated  with  Lord  Nottingham,  who  pro- 
bably was  assisted  by  Sir  Matthew  Hale,  Sir  F.  North,  and  Sir 
Leoline  Jenkins,  an  eminent  civilian  (b).  Sir  M.  Hale,  however, 
died  a  few  months  before  the  act  passed  into  a  law  (c) ;  and  this 
circumstance  may  possibly  account  for  the  inaccuracies  which  have 
been  discovered  in  the  composition  {d),  and  justify  the  inference 
made  by  Lord  Mansfield,  that  the  statute  was  not  drawn  by  that 
eminent  judge ;  more  especially  as  the  bill  was  introduced  m  the 
usual  manner,  and  not  upon  any  reference  to  the  judges  (e). 


(a)  "  It  is  of  great  consequence  to  pre- 
serve unimpaired  the  several  provisions  of 
the  Statute  of  FraudSi  which  is  one  of  the 
wisest  laws  in  our  Statute  Book."  Per  Ld. 
Kenyan^  C.  J.,  in  Chaplin  v.  Rogers^  1 
Kast,  194.  See  also  per  Ld.  Kenyon,  C. 
J.,  in  Chater  v.  Becket,  7  T.  R.  204;  per 
Bayley,  J.,  in  Saunders  v.  Waktjield,  4  B. 
&  A.  600 ;  per  Abbot ^  C.  J.,  in  Baldey  v. 
Parker,  2  B.  &  C.  40 ;  Ld.  Campbell's 
Lives  of  the  Chancellors,  vol.  8,  p.  421. 

{b)  See  Ash  v.  Abdy,  3  Swanst.  664; 
Gilb.  £q.  R.  171  ;  Lord  Keeper  Guild- 


ford's  Life,  p.  109  ;  per  Ld.  EUenborough, 
C.  J.,  in  Wain  v.  Walters,  5  East.  17; 
Lord  Campbell's  Lives  of  the  Chancellors, 
vol.3,  p.  421. 

(c)  Sir  M.  Hale  died  on  the  25th  of 
December,  1676.  Parliament  met  on 
the  ISth  February  following,  and  this 
statute  received  the  royal  assent  on  the 
16th  April,  1677. 

(d)  See  Doug.  244.  n. 

(e)  See  per  Ld.  Mansfield,  C.  J.,  in 
Wyndham  v.  Chetwynd,  1  Burr.  41 8« 
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I.  Sections  1,  2,  ^  3,  anrf  8  ^  9  Vict.  c.  106,  s.  3,  as  to  Parol 
Demises^  Assignments y  and  Surrenders, 

\st  Section. — By  this  statute,  ybr  prevention  of  many  fraudulent 
practices^  which  are  commonly  endeavoured  to  be  upheld  by  perjury 
and  subornation  of  perjury ^  it  is  enacted,  that ''  All  leases,  estates, 
interests  of  freehold,  or  terms  of  years,  or  any  uncertain  interest  of, 
in,  to,  or  out  of  any  messuages,  manors,  lands,  tenements,  or  here- 
ditaments, made  or  created  b^  livery  and  seisin  only,  or  by  parol, 
and  not  put  in  writing,  and  signed  by  the  parties  so  making  or 
creating  the  same,  or  their  agents  thereuntd  lawfully  authorized  by 
^'^f^i'^(f)f  shall  have  the  force  and  effect  of  leases,  or  estates  at 
will  only." 

2nd  Stfcrion.— "Except  all  leases,  not  exceeding  the  term  of 
three  years  from  the  making  thereof,  whereupon  the  rent  reserved 
to  the  landlord,  during  such  term,  shall  amount  unto  two  third  parts, 
at  the  least,  of  the  full  improved  value  of  the  thing  demised." 

By  8  &  9  Vict.  c.  106,  s.  3— "A  feoffment,  made  after  the  1st 
day  of  October,  1845,  other  than  a  feofiinent  made  under  a  custom 
by  an  infant,  shall  be  void  at  law,  unless  evidenced  by  a  deed ;  and 
a  partition  and  an  exchange  of  any  tenements  or  hereditaments, 
not  being  copyhold,  and  a  lease,  required  by  law  to  be  in  writing, 
of  any  tenements  or  hereditaments,  &c.  made  after  the  said  1st  day 
of  October,  1845,  shall  also  be  void  at  law,  unless  made  by  deed. ' 

The  general  effect  of  these  enactments,  so  far  as  relates  to 
leases,  appears  to  be,  that  all  ordinary  leases  for  terms  exceeding 
three  years  from  the  making,  must,  in  order  to  be  valid,  be  by 
deed:  that  leases  for  terms  not  exceeding  three  years  from  the 
making,  at  two-thirds  the  full  improved  value  of  the  thing  demised, 
may  be  made  by  writing  or  word  of  mouth ;  and  all  other  con- 
tracts relating  to  any  interest  in  land,  including  agreements  to 
grant  a  lease,  must  be  in  writing  under  the  fourth  section,  to  be 
more  fully  treated  of. 

•*  The  first  section  seems  to  be  co-extensive  with  the  fourth,  and, 
consequently,  every  interest  which  is  within  the  fourth  section  is 
equally  within  the  first,  unless  it  come  within  the  saving  of  the 
second  section  "  (g). 

All  LeaseSy  Estates^  ^c  —  "  An  actual  lease  for  any  given 
number  of  years,  whether  with  or  without  rent,  or  any  interest  un- 
certain in  point  of  duration,  must,  as  it  should  seem,  equally  fall 
within  the  provision  of  the  first  section,  and  cannot  be  sustained 
unless  it  come  within  the  saving  in  the  second  section  "  (A). 

(/)  Under  this  vection  the  agent  must      See  pott,  p.  873. 
be  authorized  in  writing,  in  cases  under  {g)  Sugd.  V.  &  P.  (13th  edit)- p.  97. 

the  4th  and  17th  sections  he  need  not.  {h)  Ibid. 
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It  is  not  necessary  that  a  lease  of  turnpike  tolls  should  be  by 
deed  (i). 

Where  a  written  document  contains  words  of  present  demise  or 
terms  such  as  to  show  the  intention  of  the  parties  to  have  been  to 
make  it  operate  as  a  lease  for  more  than  three  years,  it  will  be  void 
as  such,  unless  under  seal,  notwithstanding  that  it  purports  on  its 
face  to  be  an  agreement  (A).  A  lease  by  parol  for  a  year  and  a 
half,  to  commence  on  the  expiration  of  a  lease  which  wants  a  year 
of  expiring,  is  good ;  for  it  does  not  exceed  three  years  from  the 
making  (Z).  But  a  parol  lease  for  three  years,  from  a  future  day^ 
is  voia(wi).  The  effect  of  the  Statute  of  Frauds,  as  far  as  it 
applies  to  parol  leases,  whether  to  commence  in  prcesenti  or  in 
futurOy  provided  they  do  not  exceed  three  years  from  the  making, 
is  this,  that  the  leases  are  valid,  and  whatever  remedy  can  be  had 
upon  them,  in  their  character  of  leases,  may  be  resorted  to ;  but 
they  do  not  confer  the  right  to  sue  the  lessee  for  damages  for  not 
taking  possession  (n).  In  Edge  v.  Strafford  (o),  accordingly,  it  was 
held,  that  a  verbal  agreement  to  take  ready  furnished  lodgings  "  for 
two  or  three  years,"  masmuch  as  it  did  not  exceed  three  years,  was 
valid  as  a  lease ;  and  whatever  remedy  could  be  had  upon  it,  in  the 
character  of  a  lease,  might  be  resorted  to  ;  but  being  a  contract  for 
an  interest  in  land,  and  consequently  falling  within  the  fourth 
section,  which  requires  a  note  in  writing,  no  action  could  be  sup- 
ported for  not  entering  on  or  occupying  the  demised  premises.  A 
lease  by  deed  is  not  required  by  the  first  section  of  the  Statute  of 
Frauds  to  be  signed  as  well  as  sealed  (jd)  ;  and  the  Court  of 
Exchequer  have  intimated  a  strong  opinion  that  a  deed  is  not 
within  either  the  first  or  fourth  sections  ( j). 

A  parol  demise,  valid  under  the  second  section,  may  be  as  special 
in  its  terms  as  a  regular  lease ;  and  the  stipulations  it  con- 
tains may  be  proved  by  parol  (r).  Where  the  lessee  of  a  house, 
and  his  partner  in  trade,  agreed  to  pay  the  lessor  annually,  during 
the  residue  of  the  lessee's  term,  ten  per  cent,  on  the  cost  of  new 
buildings  if  the  lessor  would  erect  them;  it  was  held,  1.  That  this 

(i)  Shepherd  v.  Hodematij  18  Q.  B.  316 ;  improTed  rent  waa  reserved. 

3  Geo.  IV.  c.  126,  s.  57.  (m)  Treu  v.   Samtge,  4  E.  8r  B.  36 ; 

{k)  Stratton  ▼.   Pettit,   16  C.  B.   420.  Baker  d.  NeUon  v.  Reynolds,  B.   R.  E. 

See   however  Parker  v.  Taswell,  post,  p.  1785,   from    Mr.    Balguy's  note,    Serjt. 

833.  Hill's  MSB.  vol.  21,  p.  167  ;  Rawlins  v. 

(l)  Ryley  ▼.  Hieks,per  Raymond,  C.  J.,  Turner,  1  Ld.  Raym.  736  ;  12  Mod.  610, 

B.  N.  P.  173  J  1  Str.  651,  S.  C. ;  but  pro-  S,  C. 

bably  from  a  different  i^ote.     In  Inman  v.  (n)  Edge  v.  Strafford,  1  C.  &  J.  391  ;  1 

Stamp,  B.  R.  Trin.  55  Geo.  III.,  Dampier,  Tyr.  295,  S.  C. 

J.,  said  the  practice  had  been  with  the  (o)  Ibid. 

foregoing  case  of  Ryley  ▼.  Hicks,  although  ( p)  Aveline  v.  Whisson,  4  M.  &  G.  801 ; 

he  rather  inclined  to  think  that  the  2nd  Cooch  v.  Goodman,  2  Q.  B.  580. 

section  of  the  statute,  taken  with  sect.  (q)  Cherry  v.  Homing,  4  Exch.  631. 

4,   was  confined  to   leases   executed  by  (r)  Lord  BoUon  v.  Tomlin,  5  A.  3c  E. 

possession,  on  which   two-thirds   of  the  856. 
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agreement  was  not  required  by  the  Statute  of  Frauds  to  be  in 
writing,  as  being  collateral  to  the  existing  contract  between  the 
lessor  and  the  lessee,  and  not  being  a  demise  of  the  new  buildings. 
2.  That  although  the  partner  quitted  the  premises,  he  was  liable  on 
the  agreement,  jointly  with  the  lessee,  during  the  residue  of  the 
tenn(<).  So  where  a  landlord  who  had  demised  premises  by  a 
lease  for  a  term  of  years  at  60/.  a  year,  after  some  years  were 
expired,  agreed  with  the  tenant  to  lay  out  50/.  in  making  improve- 
ments upon  them,  the  tenant  undertaking  to  pay  the  landlord  an 
increased  rent  of  6/.  a  year  during  the  remainder  of  the  term,  to 
commence  from  the  quarter  preceding  the  completion  of  the  work : 
the  agreement  was  reduced  into  writing,  but  the  defendant  refused 
to  sign  it.  The  improvements  were  finished  in  November,  1827, 
and  the  defendant,  after  the  Christmas  following,  paid  the  increased 
rent  for  that  quarter ;  but  refused  to  pay  it  afterwards.  An  action 
of  assumpsit  having  been  brought  for  the  arrears  for  two  years  and 
upwards ;  it  was  held,  that  the  landlord  was  entitled  to  recover ; 
and  that  the  case  did  not  fall  within  the  statute,  for,  though  called 
a  reaif  it  was  not  so  in  the  strict  technical  meaning  of  the  term ; 
it  was  a  matter  of  mere  personal  contract  {t). 

Any  uncertain  Interest  in  Land. — In  Wood  v.  Ldhe(u\  the 
defendant  had  agreed,  by  parol,  that  the  plaintiff  should  have  the 
liberty  of  stacking  coals  upon  part  of  a  close  belonging  to  the  de- 
fendant, for  the  term  of  seven  years ;  and  that  during  this  term, 
the  plaintiff  should  have  the  sole  use  of  that  part  of  the  close  (x). 
Afler  the  plaintiff  had,  pursuant  to  this  agreement,  enjoyed  the 
liberty  of  stacking  coals  for  three  years,  the  defendant  locked 
up  the  gate  of  the  close.  The  question  was,  whether  this  agree- 
ment was  good  for  seven  years  ?  Zee,  C.  J.,  and  DenisoUy  J.,  were 
of  opinion  that  it  was ;  observing,  that  in  the  case  of  Webb  v. 
Paternoster  (y),  it  was  laid  down  that  the  grant  of  a  licence  to 
stack  hay  upon  land  did  not  amount  to  a  lease  of  the  land.  And 
as  the  agreement  in  the  present  case  was  only  for  an  easement  and 
not  for  an  interest  in  the  land,  it  did  not  amount  to  a  lease ;  and, 
consequently,  it  was,  notwithstanding  the  statute,  good  for  seven 
years.  Foster ,  J.,  concurred  in  opinion,  that  the  agreement  did 
not  amount  to  a  lease ;  but  he  inclined  to  be  of  opinion,  that  the 
words  in  the  statute,  "  any  uncertain  interest  in  land,"  extended  to 
it,  and  consequently  that  it  was  not  good  for  more  than  three  years. 
Zee,  C.  J.,  and  Denison,  J.,  were  of  opinion  that  these  words  re- 

(«)  Hohjf  v.   Roebuck,   7    Taunt.   157.  Law  of  Vendors  and  Purchasers,  p.  99 

And  see  Crowley  v.  Vitiy,  7  Exch.  819.  (lath  edit.). 

</)  DoneUan  v.  Read,  3  B.  &  Ad.  899.  (x)  From  a   MS.  note  of  this  case,  it 

(«)  Say.  Rep.  8.    A  short  note  of  this  appears  that  the  consideration  to  be  paid 

ease,  when  it  was  first  argued  and  ad-  by  the  plaintiff  for  the  liberty  of  stacking 

joumed,  will  be   found  in  Seijt.   Hill's  the  coals,  was  20«.  for  every  stack. 

MSS.  vol.  26,  p.  287;  and  see  Sugden's  (y)  Palm.  71.     See  18  M.  &  W.  846. 
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lated  only  to  interests  which  are  uncertain  as  to  tJte  time  of  their 
duration.  After  consideration,  it  was  held,,  that  the  agreement, 
though  by  parol,  was  good  for  seven  years.  Whether  the  court 
were  right  in  deciding  that  this  particular  agreement  was  not  a 
lease  has  been  doubted  (z) ;  it  has  been  overruled,  however,  as  to 
the  other  point,  not  on  the  ground  that  the  agreement  was  for  an 
interest  in  land,  but  because  an  easement  cannot  be  created  with- 
out deed  (a).  And  it  may  be  considered  as  settled,  that  a  mere 
licence  is  not  within  either  the  first  or  fourth  sections  of  the 
statute  (6).  But  although  an  easement  cannot  be  created  by  parol, 
an  agreement  for  the  sale  of  an  interest  in  land,  without  a  note  in 
writing,  may,  nevertheless,  operate  as  a  licence  until  countermanded, 
so  as  to  excuse  the  entry  of  the  purchaser  on  land ;  it  cannot, 
however,  be  made  available  in  any  way  as  a  contract  (c).  It  may 
perhaps  be  safely  laid  down,  that  a  parol  contract,  not  being  within 
the  exception  in  the  statute,  will  not  create  any  interest  in  the 
land  (d). 

Shall  have  the  Force  and  Effect  of  Leases  at  will  only — shall 
be  void  at  law  (8^9  Vict.  c.  106,  s.  3).  Notwithstanding 
these  words,  a  lease  by  parol,  for  a  longer  term  than  three  years, 
will,  if  followed  by  occupation  and  payment  of  rent  («),  be  evidence 
of  a  tenancy  from  year  to  year,  subject  to  such  of  the  terms  of  the 
parol  lease  as  are  applicable  to  such  a  tenancy.  The  tenant,  on 
entry,  is  tenant  at  will,  but  is  converted  into  a  tenant  from  year  to 
year  on  payment  and  acceptance  of  rent  (/).  In  an  action  against 
a  tenant  for  double  rent,  for  holding  over  after  the  expiration  of 
his  term  and  a  regular  notice  to  quit,  the  first  count  in  the  declara- 
tion stated  a  holding  under  a  certain  term,  determinable  on  the 
12th  of  May  then  last  past ;  and  other  counts  stated  a  holding 
from  year  to  year,  determinable  on  the  same  day.  It  appeared  in 
evidence,  that  the  defendant  had  held  the  premises  for  two  or 
three  years,  under  a  parol  demise  for  twenty-one  years  from  the 
day  mentioned,  to  which  the  notice  to  quit  referred.     It  was  con- 

(«)  See  13  M.   &  W.    850;    but  tee  as  to  <'a  licence    coupled   with  an   in- 

Sugd.  Vend.  &  Pur.  (13th  edit)  99.  terest,"  see  note  (c)  to  Coryton  v.  Lithe-' 

(a)  Wood  v.  Leadbitier,  13  M.  &  W.  bye,  2  Wms.  Saund.  118,  a.;  Adanu  v. 
868  :  HewUtu  v.  SfUppam,  5  B.  &  C.  221 ;  Andrews,  15  Q.  B.  284 ;  Crosby  v.  Wads- 
Perry  V.  Fitzhotae,  8  Q.  B.  757  ;  RqS^ey  v.  vxtrth,  6  East,  602  ;  Perry  v.  Pitxhowe,  8 
Henderson,  17  Q.  B.  574;  Wallis  v.  Har-  Q.  B.  757  ;  TapUn  ▼.  Florence,  10  C.  B. 
rison,  4  M.  &  W.  538  ;  Bird  v.  Higghuon,  744. 

2  A.  &  £.  696;  6  A.  &  E.  824,  S.  C, ;  (d)  See  per  Jervis,  C.  J.,  in  TapUn  ▼. 

Thomas  v.  Fredericks,  10  Q.  B.  775 ;  and  Florence,  10  C.  B.  762.     See  also  Tyler  ▼. 

see  Williams  v.  Morris,  8  M.  &  W.  488.  Bennett,  5  A.  &  E.  377,  as  to  a  right  to 

(6)  Winter  ▼.  Brockwell,  8  East,  310;  take  water  from  a  well,  being  an  interest 

Rex  Y.  Homdon,  4  M.  &  S.  562  ;  Rex  v.  in  land. 

Standon,  2  M.  &  S.  461 ;  and  see  Cocker  (e)  See  per  PoUock,  C.  B.,  1  H.  &  N. 

▼.  Cooper,  1  C.  M.  &  R.  418,  note  (c),  t6  735. 
Cory  ion  v.LUhebye,  2  Wms.  Saund.  113,  a.  (/)  See  note  (a)  to  Berrey  ▼.  Lindley, 

(c)  Carrington  v.  Roots,  2  M.  &  W.  248;  3  M.  &  G.  512,  and  notes  to  Clayton  v. 

Wood  V.  Manley,  1 1  A.  &  £.  34.     As  to  Blakey,  2  Sm.  Lead.  Ca.  88. 
when  a  licence  is  or  is  not  reTocable,  and 
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tended    at  the  trial,  that  the  holding  should  have  been  stated 
according  to  the  legal  operation  of  it,  as  a  tenancy  at  will ;  and,  as 
there  was  not  any  count  adapted  to  that  statement,  the  plaintiff 
ought  to  be  nonsuited.     Roohcy  J.,  however,  considering  that  it 
amounted  to  a  tenancy  from  year  to  year,  overruled  the  objection, 
and  the  plaintiff  obtained  a  verdict.     On  motion  to  set  aside  the 
verdict,  on  the  ground  of  a  misdirection.  Lord  Kenyan ,  C.  J., 
said,  that  the  direction  was  right,  for  such  holding  now  operates 
as  a  tenancy  from  year  to  year.     The  meaning  of  the  statute  was, 
that  such  an  agreement  should  not  operate  as  a  term ;  but  what 
was  then  considered  as  a  tenancy  at  will  has  since  been  properly 
construed  to  enure  as  a  tenancy  from  year  to  year  (g).     If  a  tana- 
lord  lease  for  seven  years  by  parol,  and  agree  that  the  tenant  shall 
enter  at  Lady-day  and  quit  at  Candlemas,  though  the  lease  be  void 
by  the  Statute  of  Frauds,  as  to  the  duration  of  the  term,  the  tenant 
holds  under  the  terms  of  the  lease,  in  other  respects ;  and  therefore 
the  landlord  can  only  put  an  end  to  the  tenancy  at  Candlemas  (A). 
And  if  the  landlord  suffer  the  term  to  run  out,  the  tenancy  will 
expire  kt  its  end,  without  notice  to  quit  (z).     The  effect  of  a  demise 
exceeding  thrive  years,  but  not  by  deed,  since  8  &  9  Vict.  c.  106, 
s.  3,  is  the  same  as  that  of  such  a  demise  by  word  of  mouth  before 
that  act,  notwithstanding  that  the  words  are,  ''shall  be  void  at 
iitr"(A).     The  way  in  which   these  words   operate  is,  that  the 
supposed  contract  between  the  parties  is  per  se  invalid,  and  that 
no  action  can  be  brought  expressly  upon  it  (Z).    But  it  has  recently 
been  held  in  equity  that  after  part  performance  and  entry,  specific 
performance  of  such  a  contract  may  be  decreed,  and  an  injunction 
to  restrain  ejectment  obtained  (m).     So  also  on  entry  and  payment 
of -rent  a  tenancy  from  year  to  year  will  be  implied  on  sucn  of  the 
terms  of  the  demise  as  are  not  mconsistent  with  such  tenancy  (n) ; 
and,  if  by  writing,  the  written  document  may  be  used  as  evidence 
of  those  terms  (o).     It  has  been  held,  that  an  agreement  to  put 
and  keep  in  repair  (jd),  and  a  proviso  for  re-entry  on  non-payment 
of  rent  {q)y  are  such  terms  as  will  be  so  implied.     The  tenancy 
implied  will  always  be  determinable  by  six  months'  notice  to  quit,  on 
either  8ide(r),  even  where  the  parol  agreement  is  for  a  tenancy 
until  two  years'  notice  to  quit  is  given  (s).    An  agreement  to  grant 

(g)  ClayUm  v.  Biakey,   8  T.   R.  3 ;  2  C.  C.  C.  159. 

Sm.  Lead.  Ca.  88,  S.  C.  (n)  See  note  (a),  S  M.  &  G.  512. 

(A)  Doe  d.  Eigge  v.  Bell,  5  T.  R.  471 ;  (o)  Trest  v.   Savage,  tupra.      See  also 

2  Sm.  Lead.  Ca.  84,  S.  C. ;  and  see  De  Lord  Bolton  v.  Tomtin,  5  A.  &  E.  856  ;  and 

Medina  v.  Poison,  Holt,  N.  P.  47.  Lee  v.  Smith,  9  Exch.  662. 

(t)  Trest  V.  Savage,  4  £.  &  B.  36  ;  Doe  {p)  Beale  ▼.  Saunders,  3  B.  N.  C.  850; 

d.  TUt  V.  Stratton,  4  Bingh.  446  ;  Moffat  /trden  v.  Sullivan,  14  Q.  B.  833 ;  Richard' 

T.  Davenisk,  15  Q.  B.  257  ;  Berrey  t.  Lind-  son  v.  G\fford,  1  A.  &  E.  52. 

i^,  3  M.  &  G.  498  ;  4  Sc.  N.  R.  61,  S.  C.  {q)  Thomas  v.  Parker,  1  U.  &  N.  669. 

(*)  Tress  r.  Savage,  supra,  (r)  Tress  v.    Savage,    supra;    Doe   v. 

(/)  Stretion  v.  Pettit,  16  C.  B.  420.  Browne,  8  East,  165. 

(m)  Parker  ▼.  Taswell  27  L.  J.,  Chan.  (s)  Tooker  Y.Smith,  1  H.  &  N.  732. 
812.     See  also  Fenner  ▼.  Hepburn,  2  Y.  & 
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a  future  parol  lease,  though  not  exceedmg  three  years  from  the 
agreement,  is  not  within  the  exception  in  the  second  section  {t), 

3rd  Section. — "  And  moreover,  that  no  leases,  estates,  or  mterests, 
either  of  freehold,  or  terms  of  years,  or  any  uncertain  interest,  not 
being  copyhold  or  customary  interest,  of,  in,  to,  or  out  of  any 
messuages,  manors,  lands,  tenements  or  hereditaments,  shall  be 
assimied,  granted,  or  surrendered,  unless  it  be  by  deed,  or  note  in 
writing,  signed  by  the  party  so  assigning,  granting,  or  surrendering 
the  same,  or  their  agents  thereunto  lawnilly  authorized  by  writing, 
or  by  act  and  operation  of  law."  By  8  &  9  Vict.  c.  106,  s.  3,  "  An 
assignment  of  a  chattel  interest,  not  being  copyhold,  in  any  tene^ 
ments  or  hereditaments,  and  a  surrender  in  writing  of  an  interest 
in  any  tenements  or  hereditaments,  not  being  a  copyhold  interest, 
and  not  being  an  interest  which  might  by  law  have  been  created 
without  writing,  made  after  the  1st  day  of  October,  1846,  shall  be 
void  at  law,  unless  made  by  deed." 

The  mere  cancelling,  in  fact,  of  a  lease  will  not,  since  these 
enactments,  operate  as  a  surrender ;  nor  will  the  production  by  the 
lessor  of  the  cancelled  instrument  be  prima  fade  evidence  of  the 
necessary  deed  or  note  in  writing  (ti).  A  parol  assignment  of  a 
lease  from  year  to  year  is  void  (v),  nor,  as  it  appears,  will  a  parol 
assignment  of  a  term  not  exceeding  three  years,  operate  as  an 
underlease  (ar).     So  a  parol  surrender  of  a  lease  (y). 

Considerable  doubt  has  prevailed,  and  may  be  said  still  to  pre- 
vail, as  to  what  does  and  what  does  not  amount  to  a  surrender  *'  by 
act  and  operation  of  law"  (z).  Such  surrender,  it  has  been  laid 
down,  takes  place  "  where  the  owner  of  a  particular  estate  has 
been  a  party  to  some  act,  the  validity  of  which  he  is  by  law  after- 
wards estopped  from  disputing,  and  which  would  not  be  valid  if 
his  particular  estate  had  continued  to  exist"  («).  The  courts,  how- 
ever, have,  as  it  will  be  seen,  in  some  cases  gone  further  than  this, 
and  held  mere  informal  acts  done  with  the  intention  of  surrendering 
to  amount  to  a  surrender  by  operation  of  law  (b).  There  is  no 
doubt  that  acceptance  of  a  new  vaKd  lease  is  a  surrender  of  a 
former  lease  inconsistent  therewith,  and  so  of  a  voidable  lease 
known  by  both  parties  to  be  so  (c) ;  but  the  acceptance  of  a  void 
lease  {d\  or  of  a  voidable  lease  made  void  against  the  intention  of 
the  parties  (e),  or  of  a  lease  which  does  not  pass  the  interest  agreed 

(0  Sugd.  Vend.  &  Pur.  (13th  edit.)  99.  (s)  See  2  Sm.  Lead.  Ca.  655—661. 

(tt)  Roe  d.  Berkeley  v.  Abp,  qf  York,  6  (a)  Per  Parke,  B.,  in  Lyon  v.  Reed,  13 

East,  86  ;  Doe  d.  Courtail  ▼.  Thomas,  9  B.  M.  &  W.  306. 
&  C.  288.  (6)  See  9  C.  B.  634,  note  (a). 

(»)  Bolting  V.  Martifiy  1  Campb.  318.  (c)  Doe  d.  Biddulph  v.  Poole,  11  Q.  B. 

{x)  Barrett  v.  Rolph,  14  M.  &  W.  348;  713;  Fulmerston  v.  Steward,  Plowd.  106. 
but    see    Cottee    v.  Richardson,   7  Exch.  {d)  Bromley  ^.  Stanley,  4  Burr.  2210; 

143  ;  Pollock  v.  Stacey,  9  Q.  B.  1033.  Roe  v.  jibp.  of  York,  6  East,  86. 

(y)  Matthews  v.  Sawell,  8  Taunt.  270 ;  (e)  Doe  d.  Biddulph  v.  Poole,  tnpra, 

2  Moore,  262,  S.  C. 
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upon,  even  though  it  contains  an  express  surrender  {f ),  or  of  an 
agreement  for  a  lease  (y),  will  not  operate  as  a  surrender  by  opera- 
tion of  law. 

If  the  tenant  gives  up  possession,  and  the  landlord  lets  to  a 
stranger  with  the  former  tenant's  consent,  this,  according  to  the 
more  recent  decisions,  will  be  a  good  surrender  by  operation  of 
law,  even  where  the  tenancy  was  created  by  deed  (A),  or  where  it 
was  freehold  (i) ;  and  so,  perhaps,  if  the  tenant  gives  up,  and  the 
landlord  takes  actual  possession  of  the  premises  (k).  But  a  mere 
parol  agreement  between  the  landlord  and  the  tenant  without  such 
change  of  possession,  such  as  an  arrangement  to  accept  an  insuffi- 
cient notice  to  quit(/),  or  to  reduce  the  rent  (m),  will  not  do.  Nor 
is  it  enough  that  a  new  tenant  is  let  in,  unless  with  the  consent  of 
all  the  parties  (n).  It  would  seem,  however,  that  if  a  tenant  from 
year  to  year  of  premises  gives  them  up  to  his  landlord,  in  pursu- 
ance of  a  parol  agreement  to  substitute  a  different  tenement  in 
place  of  that  originally  let,  this  would  amount  to  a  surrender  by 
operation  of  law  (o).  Lord  St.  Leonards  has  expressed  his  dis- 
approbation of  the  inroads  which  have  been  made  on  the  Statute 
of  Frauds  on  this  head  {p). 

There  cannot  be  a  surrender  to  operate  infaturo  (q). 
The  statute  7  &  8  Vict.  c.  76,  ss.  3  and  4,  regulates  partitions, 
exchanges,  assignments,  leases  and  surrenders,  made  between  3l8t 
December,  1844  and  1st  October,  1846  (r). 


II.  Fourth  and  Seventeenth  Sections  as  to  Agreements,  ^c,  and  the 

Sale  of  Goods. 
On  the  Effect  of  Parol  Evidence  of  a  Variation  or  Waiver  of  a 
Written  Agreement,  p.  875. 

Ath  Section. — "  No  action  shall  be  brought,  whereby  to  charge 
any  executor  or  administrator,  upon  any  special  promise,  to  answer 

(/)  Doe  d.  Lord  Egremont  v.  Courtenay,  4  B.   &   C.  922  ;    Mollett    v.  Brayney   2 

11  a  B.  702.  Campb.  103. 

(^)  Fo^iie/ V.  Afoor,  7  Exch.  870.  (m)  Crowley   ▼.    FiWy,   7  Exch.    819; 

(A)  Nickelii   ▼.  AthenUme,   10  Q.    B.  but  see  McDonnell  v.  Pope,  9  Hare,  705. 

945  ;  Datfidson  ▼.  Gent,  1  H.  &  N.  749  ;  (n)  Matthews  v.  Sewell,  8  Taunt.  270; 

Tkomtu  V.  Cook,  2  B.  &  A.  119  ;    Walker  Graham  v.  Whichelo,  1  C.  &  M.  188. 

▼.  JUchardson,  2  M.  &  W.  882;  but  see  (o)  Per  Willes,  J.,  in  Giles  ▼.  Spencer , 

Lyony.  Reed,  13M.&  W.285;  and  Creagh  3  C.  B.,  N.  S.  251. 

▼.  Blood.  Zi,%L  Lat.  183.  (p)  In  Creagh  v.  Blood,   8  J.  &  Lat. 

(f }  Lessee  Lynch  v.  Lynch,  6  Irish  Law  132. 

Rep.  131.  (9)  Doe  d.  Murrell  v.  Milward,  3  M.  & 

{k)  Dodd  ▼.  Aeklom,  7  Sc.  N.  R.  415  ;  6  W.  332  :   Weddall  v.  Capes,  1  M.  &  W.  50 ; 

M.  &  G.  672,  S.  C. ;  Grimmon  ▼.  Legge,  8  Bessell  v.  Landsberg,  7  Q.  B.  638. 

B.  &  C.  324  ;  Smith  v.  Lovell,  10  C.  B.  7  ;  (r)  As  to  the  construction  of  this  Act, 

but  see  Morrison  y.  Chadwick,  7  C.  B.  266,  see  Burton  v.  Revell,  16  M.  &  W.  307  ; 

and  Lyon  v.  Reed,  supra.  Arden  v.  Sullivan,  14  Q.  B.  838  ;  per  Maule, 

(/)  Doe  d.  Hnddlestone    v.    Johnstone,  J.,  16   C.    B.  432 ;    Doe  ^   Davenish  v. 

M'CI.  Sl  Y.  141 ;  Johnstone  v.  Hnddlestone,  Mofat,  15  Q.  B.  257. 
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damages  out  of  his  own  estate ;  or  to  charge  the  defendant,  upon 
any  special  promise,  to  answer  for  the  debt,  default,  or  miscarriage 
of  another  person ;  or  to  charge  any  person,  upon  any  agreement 
made  upon  consideration  of  marriage;  or  upon  any  contract  or 
sale  of  lands,  tenements,  or  hereditaments,  or  any  interest  in  or 
concerning  them ;  or  upon  any  agreement  that  is  not  to  be  per- 
formed within  the  space  of  one  year  from  the  making  thereof,  un- 
less the  agreement  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof,  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person  there- 
unto by  him  lawfully  authorized."  This  section  was  intended  for 
the  relief  of  personal  representatives  aud  others,  and  it  was  not 
thereby  intended  that  they  should  be  charged  further  or  other- 
wise than  by  common  law  they  were  chargeable.  Before  the  sta- 
tute, a  promise  made,  with  reference  to  any  of  the  subjects  men- 
tioned m  this  section,  would  not  have  made  the  party  promising 
liable,  unless  such  promise  had  been  founded  on  a  sufficient  con- 
sideration {s).  The  same  obtains,  since  the  statute,  with  an  addi- 
tion, as  to  the  appearance  of  the  consideration  on  the  face  of  the 
writing  to  be  more  fidly  explained  at  a  subsequent  page  (t). 

No  Action  shall  he  brought. — It  does  not  appear  to  be  quite  set- 
tled, whether  the  effect  of  these  words  is  to  render  the  contracts 
mentioned  in  the  fourth  section  altogether  void,  as  in  the  seven- 
teenth, or  whether  it  is  merely  to  prohibit  their  being  enforced  by 
action.  The  Court  of  Exchequer  have  maintained  the  former  con- 
struction (m),  the  Court  of  Common  Pleas  the  latter  {x).  The  better 
opinion  would  seem  to  be  that  of  the  Common  Pleas,  which  has 
decided  that  an  oral  contract  within  the  fourth  section  made  abroad 
cannot  be  enforced  here  (y). 

If  an  action  is  brought  for  the  non-performance  of  the  promise, 
it  is  not  necessary  that  it  should  be  stated  in  the  declaration  that 
the  agreement  was  in  writing  {z) ;  it  will  be.sufficiei^t  for  the  plain- 
tiff on  a  plea  putting  the  promise  in  issue,  to  produce  a  written 
agreement  in  evidence  at  the  trial ;  if  the  pleadings  are  such  as  to 
admit  the  promise,  this  will  of  course  be  unnecessary  (a).  The 
objection,  that  there  is  no  contract  in  writing,  need  not  be  pleaded 

{»)  Barren  v.  Truuell,  4  Taunt  117;  v.  De  Biel,    12  CI.  &  F.  45,  and  pot/, 

French  v.  French,  2  M.  k  G.  644 ;  3  Sc.  N.  p.  848,  note  {q) ;  Cocking  v.  Wardf  1  C. 

R.  121,  S.  a ;  Syket  v.  Z)t.ro»,  9  A.  &  £.  B.  859  ;   per  Bay  ley,  J.,  in  BracegirdU 

693.  V.  Heald,  1  B.  &  A.  727. 

(/)  Post,  p.  858.  (y)  Leroux  ▼.  Brown,  supra. 

(u)  Carrington  V,  Roots, 2 M.  &W.2iSi  W)  Aum.,  Salk.  519;  1  Wms.  Saund. 

Reade  v.  Lamb,  6  Exch.  130.  211,  c.  note  (/) ;    Ibid.  277,  b.     Where 

(x)  Leroux  v.  Brown,  12  C.  B.  801  j  22  also  a  distinction  in  this  respect  between 

L.  J.,C.  P.  1,  .9.  C. ;  Laythoarp  w.  Briant,  a  declaration  and  a  plea  is  mentioned; 

2  B.  N.  C.  735 ;  3  Scott,  238  ;  and  see  see  also  Case  t.  Barber,  T.  Raym.  450, 

Crosby  v.  Wadsworth,  6  East,  602  ;  Ship^  and  Foquet  v.  Moor,  7  Exch.  870. 

pey  V.  Denison,  5  Esp.  190  ;  Uammersley  (a)  Middleton  v.  Brewer,  Feake,  15. 
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specially,  but  may  be  set  up  under  non  assumpsit  (b).  The  word 
"  action,"  duly  interpreted,  embraces  every  suit  in  equity  (c).  The 
preceding  remarks  apply  to  each  of  the  clauses  in  this  section,  and 
they  are  introduced  in  this  place  for  the  sake  of  avoiding  repeti- 
tion. 

To  charge  any  Executor   or  Administrator j  ttpon   am/  special 
Promise  to  answer  Damages  out  of  his  own  Estate. — The  leading 
case  on  this  clause  is  that  of  Rann  v.  Hughes  {d).     It  was  stated 
in  the  declaration,  "  that  disputes  had  arisen  between  the  testatrix 
and  the  intestate,  which  had  been  referred  to  arbitration ;  that  the 
arbitrator  awarded,  that  the  intestate  should  pay  to  the  testatrix  a 
sum  of  money  on  a  day  appointed ;  that  afterwards  the  intestate 
died,  possessed  of  effects  sufficient  to  pay  the  sum  awarded ;  that 
at  the  time  of  the  death  of  the  testatrix,  the  sum  awarded  remained 
unpaid,  by  reason  of  which  the  defendant,  as  administratrix,  be- 
came liable  to  pay  the  plaintiffs,  as  executors,  the  said  sum,  and, 
being  so  liable,  the  defendant  (not  saying  as  administratrix),  in  con- 
sideration thereof,  promised  to  pay  the  same."    Pleas. — 1.  Non  as- 
sumpsit.     2.   Plene  administravit.      3.   An  outstanding  debt,  on 
bond,  and  plene  administravit  prceter.     The  replication  took  issue 
on  all  the  pleas.     Verdict  for  the  plaintiffs  on  the  first  issue,  and 
damages  assessed :   on  the  other  issues,  for  the  defendant.     The 
plaintiffs  entered  Judgment  for  the  damages  assessed  and  costs, 
against  the  defendant  generally.     On  a  writ  of  error  in  the  Ex- 
chequer Chamber,  it  was  assigned  for  error,  that  the  defendant 
was  impleaded  as  administratrix  of  the  intestate,  yet  judgment  was 
given  against  her  generally ^  and  without  any  regard  to  her  having 
goods  of  the  intestate  in  her  hands  to  be  administered.    The  Court 
of  Exchequer  Chamber  reversed  the  judgment.     Upon  a  writ  of 
error  from  this  judgment,  in  the  House  of  Lords,  the  following 
question  was  put  to  the  judges :  Whether  sufficient  matter  appeared 
upon  the  declaration  to  warrant,  after  verdict,  the  judgment  entered 
up  gainst  the  defendant  in  error  in  her  personal  capacity.    Skynner^ 
C.  B.,  delivered  the  unanimous  opinion  of  the  judges: — 1.  That 
there  was  not  a  sufficient  consideration  to  support  this  demand,  as 
a  personal  demand  against  the  defendant:  inasmuch  as  the  de- 
fendant did  not  derive  any  advantage  from  the  promise,  for  it  was 
a  promise  generally  fb  pay  upon  reouest  what  she  was  liable  to 
pay  upon  request  in  another  right,  and  the  promise  was  not  founded 
on  any  consideration  of  forbearance,  or  the  like,  which  might  have 
supported  it.     2.  That  the  promise  not  being  founded  on  any  con- 

{h)  Eastwood  y.  Kenyon,  11   A.  &  £.  (c)  Per  Lord  Eldotiy  C,  Cooih  v.  Jack^ 

438  ;  Buttemere  v.  Hayes,  5  M.  &  V^.  456 ;  ton,  6  Yes.  81. 

Ffteker  ▼.  Thomtinson,  1  M.  &  Gr.  772  ;  {d)  Rann  v.   Hughes^   D.  P.  14  May, 

Le^fy,  Tuion,  10  M.  &  W.  393;  Reade  v.  1778  ;  4  Bro.  P.  C.  p.  27,  TomliDs'  ed. ; 

Lamb,  6  Exch.  130.  7  T.  R.  350,  n. 
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sideration,  the  circumstance  of  its  being  in  writing  (which  might 
be  presumed  after  verdict)  would  not  assist  the  case ;  for,  by  the 
law  of  England,  an  agreement  merely  written,  and  not  being  a 
specialty,  required  a  consideration.  3.  That  the  Statute  of  Frauds 
had  not  taken  away  the  necessity  of  a  consideration;  for  that  statute 
was  made  for  the  relief  of  personal  representatives ;  and  did  not 
intend  to  charge  them  ftirtner  than  by  common  law  they  were 
chargeable. 

Or  to  charge  the  Defendant  upon  any  special  Promise  to  answer 
for  the  Debt f  Default^  or  Miscarriage  of  another  Person. — In  order 
to  bring  a  case  within  this  clause  of  the  statute,  it  is  essentially 
necessary  that  the  person,  on  whose  behalf  the  promise  is  made, 
should  be  liable,  as  well  as  and  concurrently  with  the  promiser; 
or,  as  it  is  sometimes  expressed  (though  the  propriety  of  the  ex- 
pression has  been  questioned)  (^),  that  the  promise  should  be  col- 
lateral, and  not  onginal.  This  distinction  will  be  illustrated  by 
the  following  cases,  which  are  arranged  under  two  divisions :  first, 
cases  within  the  statute ;  secondly,  cases  not  within  the  statute. 

1.  Cases  ivithin  the  2nd  Clause  of  the  4th  Section.^  In  an  action 
of  assumpsit,  the  plaintiff  declared  that  the  defendant,  in  considera- 
tion that  the  plaintiff  would  let  his  gelding  out  to  hire  to  J.  S., 
promised  the  plaintiff  that  J.  S.  should  re-deliver  the  gelding,  but 
that  J.  S.  never  did  re-deliver  him.     It  was  objected,  that  the 

f)laintiff  had  not  any  remedy  against  the  party  upon  the  contract, 
or  not  re-delivering  the  gelding,  except  by  an  action  of  trover 
upon  the  subsequent  tort,  in  case  of  demand  and  refusal ;  and, 
therefore,  as  such  remedy  accrued  from  a  wrong,  subsequent  to 
the  contract,  the  present  case  was  not  within  the  meaning  of  the 
statute ;  but  the  court  overruled  the  objection,  observing,  that  the 
party  was  also  liable  in  detinue  upon  the  original  delivery  or  bail- 
ment, the  bailment  having  been  such  as  in  its  nature  required  a  re- 
delivery ;  and  if  the  bailee  will  not  re-deliver  the  thing  bailed,  the 
only  adequate  remedy  is  an  action  of  detinue  against  the  bailee ; 
consequently,  this  promise  of  the  defendant's,  that  J.  S.  should  re- 
deliver the  horse  bailed,  for  which  there  was  a  remedy  against  J.  S. 
upon  the  bailment,  was  a  collateral  promise,  and  therefore  a  pro- 
mise to  answer  for  the  act  and  default  of  another,  within  the 
statute  (/).  A.  had  wrongfully,  and  without  the  license  of  B., 
ridden  his  horse,  and  thereby  caused  his  death ;  it  was  held,  that 
a  promise  by  a  third  person  to  pay  the  damage  thereby  sustained, 
in  consideration  that  B.  would  not  bring  any  action  against  A.,  is 
a  collateral  promise  within  the  Statute  of  Frauds,  and  must  be  in 

(e)  See  Bull  N.  P.  281.  1085 :  Salk.  27,  B.  R.;  6  Mod.  248;  1  Sm. 

(/)  Buckmyr  v.   Darnell^  Ld.  Raym.      Lead.  Ca.  224,  <S.  C. 
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writing  (y).  The  defendant,  in  consideration  that  the  plaintiff 
would  not  sue  J.  S.,  promised  to  pay  the  plaintiff  the  money  due 
from  J.  S. :  this  was  neld  to  be  within  the  statute,  for  there  was 
not  any  consideration  stated  for  which  the  plaintiff  had  promised 
not  to  sue;  and  if  there  had,  J.  S.  could  not  have  availea  himself 
of  this  aCTeement  between  the  defendant  and  plaintiff,  but  the  debt 
would  still  have  subsisted,  and  consequently,  the  promise  was  col- 
lateral (A).  J.  S.  was  indebted  to  the  plaintiff  in  a  sum  of  money, 
for  the  recovery  of  which  the  plaintiff  had  commenced  an  action ; 
whereupon  the  defendant,  in  consideration  that  the  plaintiff  would 
stay  his  action  against  J.  S.,  promised  to  pay  the  plaintiff  the 
money  owing  to  him  by  J.  S.  This  was  held  to  be  clearly  within 
the  statute,  on  the  ground  that  there  was  a  debt  of  another  still 
subsisting,  and  a  promise  to  pay  it  (i).  A  promise  to  indemnify 
the  plaintiff  i^ainst  the  consequences  of  becoming  bail  for  a 
stranger  must  be  in  writing  (k).  So  also  an  a^eement  to  relin- 
quish a  claim  to  lien  on  property  in  consideration  of  a  guarantee 
by  the  defendant  of  the  amount  due  in  respect  of  the  lien  by  the 
owner  of  the  property  (/).  It  is  clear  that  a  promise  is  equally 
within  the  statute,  whether  it  be  to  answer  for  an  existing  ox  future 
debt,  default,  or  miscarriage  (m),  although  a  contrary  opinion  for- 
merly prevailed  (»). 

In  an  action  for  goods  sold  and  delivered,  it  appeared  in  evi- 
dence, that  the  goods  in  question  had  been  delivered  to  J.  S.  in 
consequence  of  a  parol  promise  by  the  defendant  to  the  plaintiff  in 
these  words,  "  /  will  pay  you,  i/'t/.  S.  wUl  notr  J.  S.  was  entered 
as  the  debtor  in  the  plaintiff's  books.  The  court  were  of  opinion, 
that  this  promise  by  the  defendant  was  a  collateral  undertaking 
within  the  statute  (o).  The  defendant  had  asked  M.  (one  of  the 
plaintiffs,)  whether  he  was  willing  to  serve  J.  S.  with  goods?  M. 
answered,  that  he  did  not  know  J.  S.;  to  which  the  defendant 
replied,  "  If  yon  do  not  know  him,  you  know  me,  and  I  unll  see  you 
paid.**  m.  then  said,  he  would  serve  him ;  to  which  the  defendant 
answered,  "He  is  a  good  chap;  but  I  toUl  see  you  paid,**  A  letter 
was  afterwards  received  by  the  plaintiffs  from  J.  S.  containing  an 
order  for  certain  goods,  which  were  afterwards  sent  to  him.  The 
plaintiffs  made  J.  S.  the  debtor  for  these  goods  in  their  books;  J.  S. 
naving  refused  to  pay  for  the  goods,  an  action  for  goods  sold  and 
delivered  was  brought  against  the  defendant.  The  court  held,  that 
the  case  was  within  the  statute,  there  not  having  been  any  promise 

(g)  Kirkham  v.  Marter,  2  B.  &  A.  613.  Haulditch  v.  Milne,  3  Esp.  87 ;   ffalker  v. 

{h)  Rothery  v.  Curry,  Bull.  N.  P.  281.  Taylor,  6  C.  &  P.  752;  and  po9t,  p.  845. 

(f)  Fish  T.  Hutehhuon,  2  Wils.  94.  (m)  Jem*    ▼.     Cooper y     Cowp.     227  ; 

{k)  Green  v.   Cresswell,  10    A.   &   E.  Thomas   ▼.    mUiams,    10  B.   8c  C.   664; 

453  ;  questioning  Thomas  v.  Cook,  8  B.  &  Barber  ▼.  Fox,  1  Stark.  270. 

C.  728.  (»)  Mawhrey  ▼.  Cunningham,  cited  in 

(/)  Gull  ▼.  Lindsay,  4  Exch.  45;  but  Cowp.  228. 

see   Castling    ▼.    Aubert,   2   East,    824 ;  (o)  Jones  v.  Cooper,  supra. 
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in  writing,  and  gave  judgment  for  the  defendant;  JBuller^  ],,  ob- 
serving, that  the  general  rule  now  was,  that  if  the  person  for  whose 
use  the  goods  are  furnished  be  liable,  any  other  promise  by  a  third 
person  to  pay  that  debt  must  be  in  writing  (/>). 

The  plaintiff,  a  woollen-draper,  in  London,  employed  a  rider  to 
receive  orders  from  his  customers  in  the  country.  The  defendant, 
meeting  with  the  rider  at  Deal,  desired  him  to  write  to  the  plaintiff, 
to  request  him  to  supply  the  defendant's  son  (who  traded  in  the 
West  Indies),  with  whatever  goods  he  might  want,  on  his,  the  de- 
fendant's credit;  and  at  the  same  time  said,  "Use  my  son  well; 
charge  him  as  low  as  possible,  and  /  unll  be  bound  for  the  payment 
of  the  money,  as  far  as  SOOL  or  1 ,000/."  The  rider  accordingly 
wrote  to  the  plaintiff  the  following  letter:  "Mr.  Hayman  of  this 
town  says,  his  son  will  call  on  you,  and  leave  orders;  and  he  has 
promised  me  to  see  you  paid,  if  it  amounts  to  1,000/.  N.B.  If 
deal  for  twelve  months'  credit,  and  pay  in  six  or  eight  months, 
expects  discount  in  proportion."  Soon  after  the  son  received 
goods  from  the  plaintiff  to  the  amount  of  800/.,  which  were  de- 
livered to  him  in  consequence  of  the  before-mentioned  engagement 
of  the  father.  The  son  was  debited  in  the  plaintiff's  books,  and 
having  been  applied  to  for  payment,  wrote  the  following  answer  to 
the  plaintiff:  "In  answer  to  your  letter,  I  can  only  say,  that  I 
understand  your  credit  for  the  goods  was  twelve  months,  which 
was  also  mentioned  by  your  rider  to  my  father:  I  shall,  at  this  rate, 
make  you  remittances  for  the  different  parcels  as  they  become 
due."  The  son  afterwards  became  a  bankrupt;  and  this  action 
was  brought  against  the  father,  to  recover  the  value  of  the  goods. 
Heath,  J.,  (who  tried  the  cause,)  directed  the  jury  to  consider 
whether  the  plaintiff  gave  credit  to  the  defendant  alone,  or  to  him 
together  with  his  son;  that  in  the  former  case  they  should  find  a 
verdict  for  the  plaintiff;  in  the  latter  for  the  defendant;  being  of 
opinion,  that  if  any  credit  was  given  to  the  son,  the  promise  of  the 
defendant,  not  being  in  writing,  was  void  by  the  statute.  A  ver- 
dict was  found  for  the  defendant,  and  a  rule  obtained  to  set  it  aside; 
which  the  court  afterwards  discharged,  being  clearly  of  opinion, 
that  this  promise,  not  being  in  writing,  was  void  by  the  statute,  as 
it  appeared  from  the  letter  of  Hayman,  the  son,  that  credit  was 
given  to  him  as  well  as  to  the  defendant  {q). 

Where  a  parol  agreement  is  entered  into  for  the  payment  of  the 
debt,  or  part  of  the  debt,  of  another  person,  and  also  for  the 
performance  of  some  other  act,  the  promise  to  perform  which  would 
not  of  itself  be  required  to  be  in  writing,  an  action  cannot  be 
maintained  on  such  agreement;  because  the  agreement  being 
entire,  it  is  incapable  of  separation,  so  as  to  enable  the  plaintiff  to 

(  p)  Matton  y.  Wharam,  2  T.  R  80. 

{q)  Anderson  v.  Hayman,  1  H.  BI.  120 ;  and  see  Peckham  y.  Faria,  8  Doug.  18. 
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recover  on  one  part  alone  (r).  J.  S.  being  indebted  to  several 
persons,  and  among  others  to  the  plainti^  (who  had  incurred 
considerable  expenses  in  law  proceeaings  against  J.  S.  for  the  re- 
covery of  his  debt,)  and  a  proposal  having  been  made,  at  a  meeting 
of  the  creditors,  that  they  should  receive  a  composition  of  IO5.  in 
the  pound ;  all  the  creditors  consented  to  take  it  except  the  plaintiflP, 
who  refused  to  consent,  unless  the  law  expenses  before  mentioned 
were  also  paid ;  whereupon  the  defendant  promised  to  pay  those 
expenses,  and  to  accept  bills  drawn  by  the  plaintiff  on  him  to  the 
amount  of  the  composition.  The  plaintiff  accordingly  drew  bills 
on  the  defendant  to  that  amount,  which  he  accepted  and  paid ;  but 
the  defendant  having  refused  to  pay  the  law  expenses,  the  plaintiff 
brought  an  action  against  him  on  the  agreement:  it  was  held,  that 
the  agreement  being  by  parol,  the  plaintiff  could  not  recover ;  for, 
though  the  agreement  was  to  do  something  beyond  payment  of 
part  of  the  deot  of  another,  yet,  being  entire,  the  plaintiff  could  not 
separate  it,  and  recover  on  one  part  only  {s).  Where  a  defendant, 
having,  before  Lord  Tenterderis  Act,  entered  into  a  guarantee  in 
writing,  and  become  liable  upon  it,  at  a  period  of  more  than  six 
years  before  the  commencement  of  suit,  verbally  promised  witliin 
six  years  that  the  matter  should  be  arranged,  and  afterwards,  upon 
an  action  being  brought,  pleaded  actio  non  accrevity  Sec;  it  was 
held,  that  the  Statute  of  Frauds  having  been  once  satisfied  by  the 
original  promise  being  in  writing,  it  was  not  necessary,  in  order  to 
take  the  case  out  of  the  Statute  of  Limitations,  that  the  latter 
promise  should  also  be  in  writing  {t). 

In  order  to  decide  whether  the  promise  of  the  defendant  was  an 
original  or  a  collateral  one,  it  is  often  necessary  and  allowable  to 
give  evidence  of  the  position  of  the  parties,  and  of  the  several  cir- 
cumstances under  wnich  the  words  in  question  were  spoken  or 
written (tt).  "Whether  the  contract  was  original  or  collateral," 
says  Mr.  Justice  Bayley,  '^viz.y  whether  it  was  binding  on  the 
parties  to  pay  in  the  first  instance,  and  at  all  events,  or  only  bind- 
ing in  case  the  other  does  not,  will  depend  on  the  contract  between 
the  parties.  I  think  the  expressions,  '  I'll  be  answerable,'  and  '  I'll 
see  you  paid,'  are  equivocal  expressions.  And  then  we  ought  to 
look  to  the  circumstances  to  see  what  the  contract  between  the 
parties  was"  (x).  The  entry  of  the  debt  in  the  plaintiff's  books, 
and  the  bill  sent  in,  afford  strong,  though  not  conclusive,  evidence 

(r)  Lexington  v.  Clarke,  2  Ventr.  228;  mouth  v.  Thomae,  1  C.  8c  M.  89;  and  post, 

CkaUr  ▼.  Beckett,  7  T.  R.  201 ;  Thomas  p.  854. 

▼.   mUiame,  10   B.  &  C.  664;  and  see  («)  Chater  v.  Beckett,  1  T.  R.  201. 

Meekelen   ▼.    Wallace,  7  A.    &    E.    49;  \t)  Gihbonev,  M'Catland,\  Ti,ii  k.^^0, 

Faughan  v.  Hancock,  8  C.  B.  766 ;  Ear-  («)  Keate  y.  Temple,  1  B.  &  P.  158  ; 

man   v.  Reeve,  18   C.  B.  587 ;    Cooke  ▼.  Simpson  ▼.  Penion,  2  C.  &  M.  480;  Bmu' 

Toombs,  2  Ans.  420;  Lea  v.  Barber,  ibid.  bridge  y.  Wade,  16  Q.  B.  89. 

425;  CorderY.  Drdktford,  8  Taunt  382;  iz)  In  Simpson  y.  Penton,  2  C.  &  M. 

Neat  V.  Fhietf,  1  Cainpb.  471 ;  Lord  Fal^  488. 
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on  this  point  (y);  and  in  some  cases  the  subsequent  acts  and  ex- 
pressions of  the  parties  have  been  admitted  as  admissions  of  the 
nature  of  the  antecedent  contract  (2r). 

2.  Cases  not  within  the  2nd  Clause  of  the  ^th  Section, — An 
action  having  been  brought  against  the  defendant,  an  attorney,  and 
two  others,  for  appearing  for  the  plaintiff  without  a  warrant,  the 
record  was  carried  down  to  be  tried  at  the  assizes  when  the  de- 
fendant promised,  in  consideration  that  the  plaintiff  would  not  fur- 
ther prosecute  the  action,  defendant  would  pay  10/.  and  costs  of 
suit.  In  an  action  on  this  promise,  the  question  was,  whether  this 
was  a  promise  within  the  statute ;  and  it  was  held,  that  it  was  not ; 
as  not  being  a  promise  to  pay  the  debt  of  another,  but  to  pay  the 

Earty's  own  debt  (a).  In  Read  v.  Na^sh  (J),  A.,  the  plaintiff's  testator, 
rought  an  action  of  assault  and  battery  against  J.  S.;  the  cause 
being  at  issue,  the  record  entered,  and  just  coming  on  to  be  tried, 
the  defendant,  in  consideration  that  A.  would  withdraw  the  record, 
promised  to  pay  him  a  sum  of  money,  and  the  costs  to  that  time ; 
whereupon  A.  withdrew  his  record ;  A.  died :  the  plaintiff,  his 
executor,  brought  this  action  upon  the  special  promise  of  defendant. 
The  defendant  pleaded  (c)  the  Statute  of  Frauds,  viz,  that  there  was 
not  any  agreement  in  writing,  touching  the  promise.  On  demurrer, 
the  court  gave  judgment  for  the  plaintiff;  being  of  opinion,  that  this 
promise  was  not  within  the  statute ;  that  it  was  an  original  promise 
sufficient  to  found  an  assumpsit  against  the  defendant;  that  J.  S. 
was  not  a  debtor ;  the  cause  was  not  tried ;  it  did  not  appear  that 
J.  S.  had  been  guilty  of  any  default  or  miscarriage;  there  might 
have  been  a  verdict  for  him,  if  the  cause  had  been  tried ;  J.  S.  never 
was  liable  to  the  particular  debt,  damages,  or  costs ;  that  the  true 
difference  was  between  an  original  promise,  and  a  collateral  pro- 
mise ;  the  former  promise  was  not  within  the  statute,  the  latter  was. 
Conversely,  where  the  defendant  in  a  Chancery  suit,  in  con- 
sideration of  the  suit  being  discontinued,  with  the  consent  of  the 
plaintiffs  in  Chancery,  promise  their  attorney  to  pay  the  costs  due 
to  him,  the  promise  was  held  to  be  within  uie  statute,  because  the 
plaintiffs  were  liable  to  their  attorney  for  those  costs,  and  the  de- 
fendant could  only  become  liable  for  costs  to  the  plaintiffs  them- 
selves and  on  the  termination  of  the  suit(e/). 

In  an  action  of  indebitatus  assumpsit^  for  money  laid  out  to  the 
use  of  defendant  by  the  plaintiff,  at  the  request  of  the  defendant, 
the  evidence  was  that  one  D.  coming  to  tne  plaintiff,  by  the  de- 
fendant's order,  for  money  to  pay  some  workmen  who  had  been 

(y)  Storr  v.  Scott,  6   C.   &    P.    241 ;  (a)  Stephent  v.  Squire,  5  Mod.  205. 

Simpson  y,  Penton,  supra,  \b)  1  Wils.  305.     See  1  Wms.  Saund. 


(«)  Rains  y.   Storry,  3  C.  &  P.  130;       211,c.  note  (0»  &»  to  this  ( 
Darnell  v.  Tratt,  2  C.  &  P.  82;   Croft  v.  (c)  See  ante,  p.  837. 

Smattwoodt  1  Esp.  121.  {d)  Tomlinson  v.  GeU,  6  A.  &  E.  564. 
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employed  in  the  garden  of  J.  S.,  the  infant  grandson  of  defendant, 
the  plaintiff  refused  to  pay  the  money  unless  the  defendant  would 
sign  a  receipt.  Whereupon  the  defendant  wrote  the  following  note, 
viz, — "  This  is  to  certify,  that  it  is  my  request  that  you  pay  to  Mr. 
D.,  on  the  account  of  J.  S.,  for  the  workmen's  use,  tne  sum  of 
£  ;"  signed  by  the  defendant.     It  was  objected,  that  this  was 

evidence  only  of  a  collateral  security,  and  not  of  a  debt  from  the 
defendant.  But  per  Cur.,  the  money  was  manifestly  advanced  on 
the  defendant's  credit ;  and  its  being  on  account  of  the  defendant's 
grandson,  an  infant,  is  a  matter  merely  between  the  defendant  and 
3ie  infant.  The  defendant  is  the  debtor  to  the  plaintiff;  the  ob- 
jection arises  from  an  ambiguous  use  of  the  term  collateral  promise ; 
by  which  the  defendant  must  mean  a  special  undertaking  upon  a 
special  contingency ;  as,  if  such  a  one  does  not  pay,  I  will.  It  is 
also  applied  to  a  joint  undertaking,  which  is  joint  and  several,  and 
it  is  called  collateral  as  between  the  two  debtors,  but  it  is  original 
in  each  of  them  as  to  the  creditor ;  so  in  this  case,  there  is  an 
original  undertaking  by  the  defendant,  though,  perhaps,  she  may 
undertake  this  as  a  security  for  her  grandson,  as  between  him  and 
her.  The  defendant  is  the  only  original  debtor ;  for  the  infant  never 
could  be  liable  (c).  Where  the  transaction  effectuates  a  transfer  of 
the  debt  from  the  original  debtor  to  the  defendant,  so  that  the 
orimnal  debtor  is  thereby  entirely  discharged  from  further  liability, 
and  the  debt  is  taken  by  the  defendant  upon  himself,  the  agreement 
need  not  be  in  writing ;  it  being,  in  general,  essential,  in  order  to 
bring  a  case  within  the  fourth  section,  that  both  should  be  liable  at 
the  same  time.  Therefore,  where  the  plaintiff,  having  issued  a^.  fa. 
against  L.,  was  induced  to  withdraw  it  on  the  defendant's  under- 
taking to  pay  the  amount  of  the  judgment  against  L.,  and  L.  making 
a  conveyance  of  all  his  property  to  the  defendant,  it  was  held,  that 
the  defendant's  undertaking  was  not  within  the  Statute  of  Frauds, 
inasmuch  as  the  effect  of  the  transaction  was  to  release  L.  from  all 
further  liability  (/).  So  where  a  defendant,  in  custody  on  a  ca,  sa.y 
is  discharged  by  consent  of  the  execution  creditor,  the  debt  is  ex- 
tinguishea ;  and  therefore,  a  promise  by  a  third  person  to  pay  that 
debt  on  condition  of  that  discharge,  is  an  original  promise  and  not 
within  the  statute  (jr).  So  also  an  agreement  to  convert  a  separate 
debt  into  a  joint  one  extinguishes  the  separate  debt,  and  is  not 
within  the  statute  (A).  For  a  similar  reason,  a  transfer  of  the  in- 
terest in  a  debt  from  the  creditor  to  a  third  person,  is  not  within 
the  statute,  provided  the  transaction  is  such  as  to  extinguish  the 
claim  of  the  original  creditor  (i).     Where,  however,  the  bargain  is, 

(e)  HarrU  v.  Huntbach,  1    Burr.  873,  Butcher  v.  Stewart,  11  M.  &  W.  857;  and 

aDd  MSS.  see  Lane  v.  Burghart,  1  Q.  B.  938. 

(/)  Bird  y.  Gamnum,  3  B.  N.  C.  883;  (h)  Exp,  Lane,  1  DeGex,  300. 

and  Me  Gaunt  r.  Hill,  I  Stark.  10.  (t)  Anstey  v.  Marden,    1   N.   R.   124  ; 

ig)  Goodman  ▼.  Ckattt  1  B.  &  A.  297  ;  Hodgson  v.  Anderson,  3  B.  &  C.  842. 
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not  for  extinguishment  of  the  debt,  but,  for  forbearance,  giving  time, 
further  security,  or  the  like,  the  statute  applies  ( j). 

There  is,  however,  a  remarkable  class  of  cases  in  which  a  promise 
to  answer  for  the  debt  of  another  having  been  coupled  with  the 
purchase  by  the  guarantor  of  an  interest  of  some  kind,  or  the  sur- 
render in  his  favour  of  a  right  such  as  that  of  distress,  has  been  held 
not  to  be  within  the  statute :  and  in  these  cases  it  is  not  essential 
that  the  original  debt  should  be  extinguished  (A).  The  principle  on 
which  tliese  cases  depend  appears  to  be,  that  the  main  ooject  of  the 
transaction  has  been  to  effect  something  entirely  distinct  from  the 
payment  of  the  debt  of  the  third  person,  and  that  such  payment, 
though  a  consequence,  is  yet  not  the  direct  object  of  the  trans- 
action (Z).  The  leading  case  of  these  is  Williams  v.  Leper  {m)i 
there  A.,  being  indebted  to  the  plaintiff  for  the  rent  of  a  dwelling- 
house,  in  arrear  for  three  quarters  of  a  year,  and  becoming  insolvent, 
made  a  bill  of  sale  of  all  his  ^oods  in  the  house,  to  the  defendant 
Leper,  in  trust,  to  be  sold  by  him  as  broker,  for  tiie  benefit  of  A.'s 
creditors ;  defendant  accordingly  advertised  a  sale :  on  tlie  morning 
of  the  sale,  and  while  the  defendant  was  in  possession  of  the  goods 
upon  the  premises,  the  plaintiff  (the  landlord)  came  there  to  distrain 
for  his  rent ;  whereupon  the  defendant,  in  consideration  that  the 
plaintiff  would  not  distrain,  promised  to  pay  the  plaintiff  the  rent 
in  arrear.  Upon  this  promise  of  the  defendant  an  action  was 
brought,  and  the  Question  was,  whether  the  promise  was  within  the 
statute.  It  was  neld,  that  it  was  not;  but  upon  what  precise 
ground  the  decision  proceeded  it  is  difficult  to  collect  from  the 
reports.  Lord  Mansfield^  C.  J.,  and  Wilmoty  J.,  seemed  to  have 
formed  their  opinion  on  a  supposition  that  the  plaintiff  had  actually 
distrained,  and  was  in  possession  of  the  goods  at  the  time  the  pro- 
mise was  made ;  but  the  feet  was,  that  the  plaintiff  was  not  in 
possession  (w),  but  had  merely  given  notice  to  distrain.  Yates^  J., 
seems  to  have  thought  that  the  defendant  derived  an  advanta^ 
from  the  plaintiffs  permitting  him  to  proceed  with  the  sale  of  the 
goods ;  and  that  this  was  an  original  consideration  to  the  defend- 
ant. AstoTiy  J.,  considered  the  goods  as  the  only  debtor ;  conse- 
quently, that  the  promise  was  not  a  promise  to  pay  the  debt  of  the 
tenant.  "  And  it  is  submitted,"  says  Mr.  Justice  Williams^  "  that 
this  is  the  true  ground  of  the  decision,  and  that  if  the  defendant 
had  not  been  the  owner  of  the  goods,  the  promise  must  have  been 
in  writing"  (o).     It  will  be  observed,  that,  although  there  was  no 

U)  King  V.  mison,  2  Str.  873;  Fish  v.  William*,  10  B.  &  C.  670;  per  Parke,  B., 

Hutchinson,  2  Wils.  94;  French  v.  French,  in  Macrory  v.  Scott,  6  Exch.  914. 
2  M.  &G.  644;  8  Sc.  N.  R.  126,  S  C.  (m)  2  Wils.  808 ;  8  Burr.  1886;  S.  C. 

(k)  See  per  Parke,  B.,  in  Andrews  ▼.  (n)  See  2  Wils.  308,  and  2  East,  330. 

Smith,  2  C.  M.  &  R.  681.  (o)  In  note  (l)  to  Forth  v.  Stanton,  1 

(/)    See    judgments    in    Couturier    v.  Wms.  Saund.  211,  d. 
Hastie,  8  Exch.  56,  and    in   Thomas  ▼. 
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actual  distress,  yet  there  was  a  power  of  immediate  distress, 
and  an  iotention  to  enforce  it;  it  should  seem,  therefore,  that  the 
judges  must  have  considered  that  power  as  equivalent  to  an  actual 
distress;  and  the  promise  extenoed  only  to  the  amount  of  the 
arrears  and  rent  then  due,  and  for  which  the  right  of  distress  might 
have  been  immediately  exercised  (p).  .  And  a  subsequent  case, 
where  the  defendant  had  been  simply  employed  to  sell  the  goods, 
but  had  taken  no  assignment  of  them,  and  the  landlord  had  only 
threatened  a  distress,  was  decided  in  accordance  with,  and  upon 
the  authority  of,  the  foregoii^  (q).  In  another  case,  it  was  held,  thaf, 
where  plaintiff  having  actutdly  distrained  for  rent  in  arrear  goods, 
which  the  tenant  was  at  that  time  about  to  sell,  agreed  with 
defendants  to  deliver  up  the  goods,  and  to  permit  them  to  be  sold 
by  one  of  the  defendants  for  the  tenant  upon  defendant's  joint  under- 
taking to  pay  to  plaintiff  all  such  rent  as  should  appear  to  be  due 
to  him  from  the  tenant,  the  i^eement  was  not  within  the  statute  (r). 
But  where  the  promise  was  to  'pay  the  arrears  of  rent  then  due, 
and  also  the  accruing  rent  up  to  a  future  day,  and  this  promise  was 
by  word  only ;  it  was  held  that  the  promise  to  pay  the  accruing 
rent  exceeded  the  consideration,  and  could  not  be  sustained  on  the 
ground  on  which  former  cases  had  been  sustained,  and  was  nothing 
more  than  a  promise  to  pay  money  that  would  become  due  from  a 
third  person  («);  and  consequently,  being  within  the  mischief  in- 
tended to  be  remedied  by  the  statute,  was  void  ;  and  being  void  in 
part,  could  not  be  held  good  as  to  the  other  part  {t). 

The  most  difficult  cases  to  reconcile  with  the  other  authorities 
seem  to  be  those  relating  to  liens.  An  action  was  brought  for 
repair  by  the  plaintiff  of  a  carriage  belonging  to  a  third  person, 
which  had  been  sent  to  the  former  by  the  defendant.  The 
defendant  directed  the  plaintiff  to  pack  and  send  the  carriage  on 
board  ship.  Upon  the  plaintiff's  enquiring  who  was  to  pay,  the 
defendant  said  he  had  sent  the  carriage,  and  he  would  pay  for  the 
repairs.  Lord  Eldon,  C.  J.,  held  that,  as  the  plaintiff  had  to  a 
certain  extent  a  Ken  on  the  carriage,  and  parted  with  it  on  de- 
fendant's promise  to  pay,  the  case  was  not  within  the  statute  {u). 
It  has  been  suggested  that  the  true  ground  of  the  decision  may 
have  been  that  the  carriage  was  sent  by  the  defendant,  and  the 
work  done  on  his  order,  and  consequently,  that  no  third  person 
was  liable  at  all  for  the  work  so  done(:r).  To  a  more  recent 
ca8e(y)  this  explanation  will  not  apply,  and  it  would  seem  that  these 
decisions  are  overruled  by  ChUl  v.  Lindsay  (ar),  cited  ante,  p.  839. 

(p)  See  10  B.  &  C.  670,  and  I  WmB.  (0  See  ante,  p.  841,  note  (r). 

Saund.  211,  e,  note  (/)•  (»)  Houlditch  y.  mine,  3  Esp.  86. 

(q)  Bampttm  v.  Paulin,  4  Bingh.  264;  (x)  1  Wms.  Saund.  211,  d. 

and  see  Barrell  ▼.  Truttell,  4  Taunt.  117.  (y)  Walker  y.  Taylor,  6  C.  &  P.  752. 

(r)  Edwards  v.  KeUff,  6  M.  &  S.  204.  («)  4  Exch.  45. 

(«)  Thomas  v.  mUiams,  10  B.  &  C.  664. 
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In  Castling  y.  Auhert  (a),  the  plaintiff,  who  was  the  broker  of  J.  S., 
having  policies  of  assurance  of  great  value  in  his  hands,  belonging 
to  J.  S.,  accepted  several  bills  for  the  accommodation  of  J.  S.  A 
loss  having  happened  on  the  policies,  which  the  underwriters  had 
agreed  to  pay,  but  which  J.  S.  could  not  receive  without  having 
the  policies  to  produce,  the  plaintiff  was  applied  to,  to  give  them 
up  for  that  purpose  to  the  defendant,  into  wnose  hands  J.  S.  had  at 
that  time  transferred  the  management  of  his  insurance  concerns. 
Some  of  the  plaintiff's  acceptances  being  then  outstanding  (and 
particularly  an  acceptance  on  a  bill  in  the  hands  of  J.  N.),  upon 
which  writs  had  been  sued  out  (though  not  then  executed)  against 
J.  S.  as  drawer,  and  the  plaintiff  as  executor,  the  plaintiff  refused 
to  deliver  up  the  policies,  they  being  the  only  securities  he  had 
against  his  acceptances,  without  an  indemnity ;  whereupon  it  was 
verbally  agreed  oetween  plaintiff,  defendant,  and  J.  S.,  that  the  de- 
fendant, upon  the  policies  being  made  over  to  him,  should  pay  the 
amount  ot  the  bill  in  the  hands  of  J.  N.,  with  the  costs  incurred, 
and  should  lodge  money  in  a  banker's  hands  for  the  satisfaction  of 
the  remainder  of  the  acceptances  as  they  became  due.  In  pursuance 
of  this  agreement,  the  defendant  paid  into  the  banker's  nands  the 
sum  agreed  on,  and  the  plaintiff  delivered  up  the  policies  to  the 
defendant.  The  defendant  received  from  the  underwriters  the 
amount  of  their  subscriptions,  far  exceeding  the  sum  in  dispute  ; 
but  refused  to  pay  the  debt  and  costs  on  the  bill  in  J.  N.'s  hands; 
in  consequence  of  which  refusal  the  plaintiff  was  arrested  at  the 
suit  of  J.  N.  Upon  this  the  plaintifl'  brought  an  action  against  the 
defendant,  declaring  upon  the  special  agreement,  and  also  for 
money  had  and  received.  The  question  was,  whether  the  promise 
of  the  defendant  to  pay  the  sum  due  from  J.  S.  for  the  debt  and 
costs,  on  having  the  policies  of  insurance  delivered  to  him,  was 
within  the  statute  ?  The  court  were  of  opinion,  that  it  was  not ; 
Lawrence^  J.,  observing,  "  this  was  to  be  considered  as  a  purchase 
by  the  defendant  of  the  plaintifTs  interest  in  the  policies.  It  was 
not  a  bare  promise  to  the  creditor  to  pay  the  debt  of  another  due 
to  him,  but  a  promise  by  the  defendant  to  pay  what  the  plaintiff 
would  be  liable  to  pay,  if  the  plaintiff  would  furnish  him  with  the 
means  of  doing  it.'  And  per  Le  Blanc^  J.,  "  This  is  a  case  where 
one  man,  having  a  fund  in  his  hands,  which  was  adequate  to  the 
discharge  of  certain  incumbrances,  another  party  undertook,  that  if 
the  fund  were  delivered  up  to  him,  he  would  teke  it  with  the  in- 
cumbrances ;  this,  therefore,  has  not  any  relation  to  the  Statute  of 
Frauds  (b). 
On  the  same  prmciple   as  that  on   which   the   class  of  cases 

(a)  2  East,  325,  cited  by  Parke^  B.,  in  is  an  original  debt 

Andrewt  v.  Smith,  2  Cr.  M.  8r  R.  631,  as  (b)  See  also  Amtey  ▼.  Marden,  1  N.  R. 

an  exception  to  the  general  rule  that  the  124,  cited  an/e,  p.  843. 
undertaking  is  collateral,  wherever  there 
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commencing  with  WiUiams  v.  Leper  (c),  may   be   explained,   as 
before  suggested,  viz.  that  the  principal  object  of  the  transaction  is 
to  be  regarded,  it  has  been  held,  that  a  retainer  of  an  agent  to  dis- 
pose of  goods  under  a  del  credere  commission  need  not  be  accepted 
m  writing  by  the  agent  (e^).     The  plaintiiFs,  in  an  action  of  assump- 
sit, sued  the  defendants  on  default  by  the  purchaser  of  a  cargo  of 
Indian  com,  which  had  been  sold  by  the  defendants  on  behalf  of 
the  plaintiffs  under  a  del  credere  commission ,  and  it  was  objected, 
on  behalf  of  the  defendants,  that  they  were  not  liable,  inasmuch  as 
there  was  no  note  in  writing  signed  by  them.     But  after  disposing 
of  other  points  not  necessary  to  mention  here,  Parke,  B.,  in  deli- 
vering the  judgment   of  the  Court  of  Exchequer,  said : — "  The 
other   and  only  remaining  point  is,   whether  the  defendants  are 
responsible  by  reason  of  their  charging  a  del  credere  commission, 
though  they  have  not  guaranteed   by  writing   signed  by  them- 
selves.   We  think  they  are.    Doubtless,  if  they  had  for  a  per  cent- 
age  guaranteed  the  debt  owing,  or  performance  of  the  contract  by 
the  vendee,  being  totally  unconnected  with  the  sale,  they  would 
not  be  liable  without  a  note  in  writing  signed  by  them ;  but  being 
the  agents  to  negotiate  the  sale,  the  commission  is  paid  in  respect 
of  that  employment ;  a  higher  reward  is  paid  in  consideration  of 
their  taking  greater  care  in  sales  to  their  customers,  and  precluding 
all  question  whether  the  loss  arose  from  negligence  or  not,  and  also 
for  assuming  a  greater  share  of  responsibility  than  ordinary  agents, 
namely,  responsibility  for  the  solvency  and  performance  of  their 
contracts  by  their  vendees.     This  is  the  main  object  of  the  reward 
being  given  to  them  ;  and  though  it  may  terminate  in  a  liability  to 
pay  the  debt  of  another,  that  is  not  the  immediate  object  for  which 
the  consideration  is  given ;  and  the  case  resembles  in  this  respect  * 
those  of  WiUiams  v.  Leper  (e),  and  Castling  v,  Aubertif).     We 
entirely  adopt  the-  reasoning  of  an  American  judge  (Mr.  Justice 
Cowen),  in  a  very  able  judgment  on  this  very  point  in   Wolff  y. 
Koppel(g).    We  are  therefore  of  opinion  that  the  rule  should  be 
absolute  to  enter  a  verdict  for  the  plaintiffs  "  (A). 

From  the  reasoning  in  the  above  judgment  may  be  deduced 
the  true  limits  to  an  opinion  which  appears  at  one  time  to  have 
prevailed  (i)  that  a  contract,  if  founded  on  a  new  consideration,  is 
not  within  the  statute.  Now,  it  is  plain  that  a  promise  to  pay 
the  debt  of  another,  founded  on  the  antecedent  debt  alone,  is 
nudum  pactum  (A) ;  and  therefore,  wherever  such  contract  is  to 
answer  for  an  old  debt,  there  must  be  a  new  consideration.  It 
may  perhaps,  therefore,  be  safely  laid  down   that  wherever  the 

(e)  Ante,  p.  844.  (A)  8  Exch.  55. 

(d)  Couturier  v.  Hastie,  8  Exch.  40.  (t)  See  1  Wins.  Saund.211,  a. ;  Thomas 

{e)  Ante,  p.  844.  v.  Williams,  10  B.  &  C.  664. 

(/)  Supra.  ik)  See  French  v.  French,  2  M.  &  G. 

ig)  5  Hill,  N.  Y.  Rep.  458,  cited  8       644 ;  3  Sc.  N.  R.  121,  S.  C. 
Exch.  56,  note  (c). 
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principal  object  of  the  transaction  is  to  secure  the  debt  of  another, 
as  in  the  case  of  an  advance  to  A.  on  the  guarantee  of  B.,  the  case 
will  be  within  the  statute ;  and  that  the  only  cases  in  which  the 
nature  of  the  consideration  is  material  are  such  as  those  in  the 
class  above  mentioned,  in  which  the  guarantee  is  only  a  secondary 
matter. 

A  promise  to  a  debtor  to  pay  his  debt  to  a  third  person,  is  not  a 
promise  to  answer  for  the  debt  of  another  within  this  section,  which 
applies  only  to  promises  made  to  the  person,  to  whom  another  is 
answerable (/)•     In  order  to  be  within  the  statute,  "it  must  be  a 

Eromise  to  be  answerable  for  a  debt  of,  or  a  default  in  some  duty 
y,  that  other  person  towards  the  promisee  {m). 

The  declaration  on  a  promise  within  this  branch  of  the  fourth 
section  must  be  special,  and  consequently  the  price  of  goods  sold 
to  A.,  and  guaranteed  by  B.,  cannot  be  recovered  against  B.  under 
the  common  counts  (ji). 

Or  to  charge  any  Person  upon  any  Agreement  made  in  Consider^ 
ation  of  Marriage. — It  is  now  settled,  notwithstanding  former  de- 
cisions to  the  contrary  (o),  that  this  clause  does  not  extend  to 
mutual  promises  to  marry ;  consequently,  such  promises  are  bind- 
ing, although  they  are  not  reduced  into  writing  and  signed  by  the 
party.  The  plaintiff  declared,  that  in  consideration  of  her  having 
promised  to  marry  the  defendant,  he  promised  to  marry  her  at  his 
father's  death ;  and  averred,  that  the  father  was  dead,  but  the  de- 
fendant had  refused  to  marry  plaintiff,  and  had  since  married  A.  B. 
On  non-assumpsit  pleaded,  and  verdict  for  plaintiff,  it  was  moved, 
in  arrest  of  judgment,  that  this  parol  promise  was  not  good  in  law. 
But  (after  argument)  it  was  held,  that  the  case  was  not  within  the 
statute ;  for  tnat  this  clause  in  the  statute  related  only  to  contracts 
in  consideration  of  marriage ;  and  the  defendant,  having  married 
another  person,  had  disabled  himself  from  performing  the  promise ; 
the  plaintiff,  therefore,  could  not  apply  to  the  spintual  court  to 
have  a  performance  decreed,  and  consequently  was  entitled  to  a 
compensation  in  damages  (/>).  The  effect  of  the  statute  is,  that  a 
contract  to  settle  property,  or  the  like,  in  consideration  of  marriage, 
cannot  be  enforced  unless  evidenced  by  writing.  But  a  parol  ante- 
nuptial contract  acknowledged  by  writing  after  the  marriage  will 
be  valid  against  the  contractor  (9),  and  any  settlement  made  in 
pursuance  of  such  contract  will  be  supported  as  a  voluntary  settle- 

(/)  Eastwoods.  Kenyn,  11  A.  &  E.  4S8.  ▼.  Cage,  Ld.  Raym.  386  i  S.  P,per  Wardp 

(m)  Per  Parke,   B.,   in   Hargreaoet   v.  C.  B.,  Carth.  467,  468. 

Parsons,  13  M.  &  W.  570.  {q)  Hammersley  y.  De  Beil,  12  CI.  &  F. 

(n)  Mines  v.  Scuithorpe,  2  Camp.  215.  45  ;  3  Beav.  469,5.  C. ;  Dundaa  v.  Dutens, 

See  1  Wms.  Saund.  211,  c.  1  Ves.  jun.  190  ;  2  Cox,  235,  S.  C. ;  Ran- 

(o)  Philpott    V.    Wallett,   3   Lev.    65  ;  dall  v.  Morgan,  12  Ves.  67  ;  Shaw  v.  Jake- 

Freein.  541,  5.  C.  many  4  East,  201 ;  Mountmeue  ▼.  Maxwell, 

{p)  Cork  V.  Baker,  1  Str.  34;  Harrison  1  Str.  236. 
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ment  (r).  In  equity,  if  there  has  been  a  part  performance  of  the 
contract  besides  the  marriage,  the  contract  will  be  enforced  is),  but 
it  is  Quite  clear  that  marriage  alone  is  not  such  part  performance 
as  will  take  the  case  out  of  the  statute  {t).  Where  a  father,  be- 
fore the  marriage  of  his  daughter,  agreed  with  the  intended  hus- 
band to  settle  landed  property,  and  the  husband  was  let  into  pos- 
session, and  expended  money  on  it  after  the  marriage,  the  contract 
was  enforced  against  the  representatives  of  the  father.  "  This,'* 
said  Lord  Justice  Knight  Bruce, ''  is  a  clear  case  of  a  parol  agree- 
ment for  valuable  consideration  which  has  been  in  part  performed, 
and  it  is  the  settled  law  of  this  country,  and  has  been  for  a  great 
number  of  years,  that  in  such  circumstances  the  Statute  of  Frauds 
is  no  defence"  (tc).  But  since,  as  has  been  said,  a  parol  contract 
followed  by  the  marriage  and  no  other  act  of  part  performance  will 
not  be  enforced,  it  will  follow,  that  any  settlement  made  in  pursu- 
ance of  such  contract  is  voluntary  as  above  mentioned,  and  will  not 
hold  as  against  prior  existing  creditors  of  the  husband  (x). 

Or  upon  any  Contract  or  Sale  of  Lands,  ^c.  or  any  Interest  in 
or  concerning  them, — This  branch  of  the  section  applies,  not  only 
to  contracts  for  the  sale  of  lands,  &c.,  but  also  to  leases,  whether  to 
commence  in  pr<Bsenti  or  infuturo,  and  to  agreements  for  leases  (y), 
and  assignments  (z).  Its  effect,  in  respect  to  leases,  as  already  re- 
marked (a),  is  to  preclude  the  maintenance  of  any  action  for  not 
taking  possession  in  pursuance  of  a  parol  demise,  even  though 
valid  under  the  second  section.  A  contract  to  let  furnished  lodg- 
ings is  within  the  section  (b).  An  agreement  to  pay  the  expenses 
of  investi^ting  the  defendant's  title  to  land  proposed  to  be  mort- 
gaged to  tne  plaintiff,  in  consideration  that  the  plaintiff  would  ad- 
vance 2000Z.  on  a  ^ood  title  being  made  out,  has  been  held  not  to 
be  within  the  section,  as  the  defendant  had  not  entered  into  a 
binding  agreement  to  complete  the  mortgage  (c).  An  agreement  to 
convey  an  equity  of  redemption  will  not  be  binding  unless  in 
writing,  "  because  a  court  of  equity  treats  the  equity  of  redemption 
as  the  land  itself-— at  all  events,  as  an  interest  in  land"  (d). 

An  agreement  to  do  something  collateral  to  an  existing  interest  in 
land  is  not  necessarily  within  the  statute,  on  account  of  its  con- 
nection with  the  land ;  therefore  an  agreement  by  a  tenant  to  pay 

(r)  Warden  v.  Jonet,  26  L.  J.,  Chan.  (u)  Surcombe  ▼.  Phmiger,  tupra, 

427  ;  27  L.  J.>  Chan.  19,  S.  C. ;  Spwrgeon  («)  Warden  v.  Jones,  supra, 

▼.  CoUier,  1  Eden,  55.  (y)  Edge  v.  Stri^fford,  1  C.  &  J.  391 ; 

(s)  Surcombe  v.  Pinniger,  8  De  G.  M.  Jnman  v.  Stamp,  1  Stark.  12. 

&  G.  571,  574;  and  see  Hammersley  ▼.  (z)  Post,  p.  852,  note  (d), 

De  Beil,  supra;  Straughill  v.   Gulliver,  4  (a)  Ante,^,  830. 

W.  R.  684  ;  and  post,  p.  863.  (6)  Edge  v.  Strafford    and   Inman    v. 

(/)  Lassence  v.  Tierney,   1  McN.  &  G.  Stamp,  supra. 

551 ;  2  Hall  &  T.  115,  S.  C;  judgment  (c)  Jeakes  v.  White,  6  Exch.  873. 

in  Warden  ▼.  Jones,  6  W.  R.  182;   and  (d)  Massey   v.   Johnson,   1    Exch.   241, 

■ee  Taylor  ▼.  Beech,  1  Yes.  sen.  297  ;  and  255  ;  per  Rolfe,  B.,  and  see  Hodgkinson  v. 

Jordan  ▼.  Money,  5  H.  L.  C.  185.  Wyatt,  4  Q.  B.  749. 
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an  annual  sum  in  consideration  of  his  landlord's  making  improve- 
ments on  the  demised  premises  need  not  be  in  writing  (e). 

When  a  sale  of  growine  crops  does,  and  when  it  does  not  confer 
an  interest  in  land,  is  often  a  question  of  much  nicety  (/),  and 
Lord  Abinger  has  observed  "  that  no  general  rule  is  laid  down  in 
any  one  of  the  cases  that  is  not  contradicted  by  some  other"  (^\ 
It  will,  however,  be  found  that  there  is  a  distinction  between  con- 
tracts relating  to  the  natural  produce  of  the  land,  and  contracts  re  • 
lating  to  fructus  industriales,  or  such  productions  as  yield  an  annual 
profit,  and  are  sown  and  raised  by  the  industry  of  man,  and  which 
may  be  taken  in  execution ;  there  is  also  a  distmction  as  to  whether 
the  produce  is  to  be  severed  by  the  buyer  or  the  seller  (A).  An 
agreement  conferring  an  exclusive  right  to  the  vesture  of  land  dur- 
ing a  limited  time  and  for  given  purposes,  is  a  contract  or  sale  of  an 
interest  in,  or  at  least  an  interest  concerning,  lands ;  therefore,  an 
agreement  to  sell  a  growing  crop  of  mowing  hay,  to  be  mowed  and 
made  into  hay  by  the  purchaser,  requires  a  written  agreement  (i). 
So  also  a  sale  of  growing  poles,  timber  (A),  or  of  growing  under- 
wood {by  or  of  growing  fruit  (wi),  to  be  cut  or  gathered  by  the  pur- 
chaser, is  within  the  fourth  section.  But  where  growing  timber  is 
sold  at  so  much  per  foot,  to  be  cut  by  the  seller,  the  contract  is 
not  within  the  section,  for  "  the  object  of  a  party  who  sells  timber 
is,  not  to  give  the  vendee  any  interest  in  his  land,  but  to  pass  to 
him  an  interest  in  the  trees  when  they  become  goods  and  chat- 
tels" (w).  A  sale  of  ordinary  agricultural  produce  will  not  in  general 
be  within  the  section.  Indebitatus  assumpsit  for  a  crop  of  potatoes 
bargained  and  sold,  and  dug  up  and  carried  away  by  virtue  of  such 
bargain  and  sale.  The  defendant  purchased  of  the  plaintiff,  by 
parol,  at  so  much  per  sack,  a  crop  of  potatoes  then  in  the  ground. 
The  defendant  was  to  dig  them  up  and  remove  them  without  de- 
lay. The  defendant  accordingly  dug  up  and  carried  away  more 
than  half  the  crop,  but  was  prevented  by  the  frost  from  taking  the 
remainder.  The  plaintiff  brought  his  action  to  recover  the  value 
of  the  whole  crop.  The  defendant  paid  into  court  a  sum  of  money 
equivalent  to  the  value  of  that  portion  of  the  crop  which  he  had 
taken.  It  was  objected,  that  this  was  a  contract  or  sale  of  an 
interest  in  land.  But  per  Lord  JSllenborough,  C.  J.  The  liberty 
which  the  defendant  had  of  entering  the  close  for  the  purpose  of 
taking  the  crop,  amounted  to  an  easement,  and  nothing  more.  No 
interest  in  the  land  itself  passed,  or  was  intended  to  pass,  by  the 
contract.     The  defendant  could  not  have  maintained  ejectment  to 

{e)  Hoby   v.  Roebuck,   7  Taunt    157  ;  Carrington  v.  Roots,  2  M.  &  W.  2*8. 

Donellan  v.  Read,  3  B.  &  Ad.  899.  (A-)  Teal  v.  Auty,  2  Brod.  &  Bingh.  99 ; 

(/)  deeper  Rolfe,  B.,  1  Exch.  115,  and  4  Moore,  542. 

1  Wms.  Saund.  277,  b,  note  (/).  (I)  Scorell  v.  Borall,  1  Y.  &  J.  396. 

(g)  In  RodweU  v.  PhUlipi,  9  M.  &  W.  (m)  Rodwell  v.  PhUlipt,  9  M.  &  W.  501. 

505.  (n)  Smith  v.   Sermon,  9  B.  &  C.  573 ; 

{h)  See  note  (/)  ubisup,  and  per  Baylep,  B.,  1  C.  &  M.  105. 

(i)  Crosby  v.  ffadsworth,  6  East,  602 ; 
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recover  possession  of  the  crop.  In  this  respect  this  case  differed 
materially  from  that  of  Crosby  v.  Wadswortky  which  he  was  not 
disposed  to  extend ;  in  that  case  the  subject-matter  of  the  contract 
was  the  prima  vestura^  for  which  ejectment  lies,  as  does  also  tres- 
pass quare  chusum  freyit.  But  trespass  quore  clausum  f regit  could 
not  be  brought  by  this  defimdant  for  a  trespass  to  the  close  in  which 
the  crop  of  potatoes  grew.  It  did  not  follow,  that,  because  the 
crop  of  potatoes  was  not  at  the  time  of  the  contract  a  chattel,  it 
was,  therefore,  an  interest  in  land.  BayUyy  J.,  said,  it  was  a  thing 
whose  growth  was  at  an  end,  and  in  this  respect  distinguishable 
from  the  case  of  Bristaw  v.  WacUlington  (o),  which  was  a  contract 
for  the  next  year's  crop  of  hops ;  and  that  he  considered  the  land 
merely  as  a  warehouse,  and  that  the  contract  was  substantially 
the  same  thing,  as  if  the  potatoes  had  been  deposited  in  a  ware- 
house at  the  time  of  the  sale(j9).  And  if  the  potatoes  had  been 
sold  while  growing,  and  at  so  much  per  acre  (9),  to  be  dug  and 
carried  away  by  the  purchaser,  without  any  time  limited ;  or  if  they 
had  been  in  a  growing  state,  and  sold  by  the  cover  (r),  to  be  turned 
up  by  the  seller;  or  if  they  had  been  sold  in  a  similar  state  at  so 
much  per  sack  («),  to  be  dug  by  the  purchaser  at  the  usual  time, 
and  to  be  then  paid  for ;  the  decision  would  have  been  the  same, 
that  such  sales  do  not  fall  within  the  fourth  section.  *'  Certainly, 
when  the  owner  of  the  soil  sells  what  is  growing  on  the  land,  whe- 
ther natural  produce,  as  timber,  grass,  or  apples,  or  fructus  indus- 
triales,  as  com,  pulse,  or  the  like,  on  the  terms  that  he  is  to  cut 
or  sever  them  from  the  land,  and  then  deliver  them  to  the  purchaser, 
the  purchaser  acquires  no  interest  in  the  soil,  which  in  such  case  is 
only  in  the  nature  of  a  warehouse  for  what  is  to  come  to  him 
merely  as  a  personal  chattel "  {t). 

PlaintifT  and  defendant  orally  agreed  (in  August),  that  defendant 
should  give  45/.  for  the  crop  of  com  on  plaintiff's  land,  and  the 

f)Tofit  of  the  stubble  afterwards ;  that  plaintiff  was  to  have  liberty 
or  his  cattle  to  mn  with  defendants ;  and  that  defendant  was  also 
to  have  some  potatoes  growing  on  the  land,  and  whatever  lay  grass 
was  in  the  fields ;  defendant  was  to  harvest  the  com  and  dig  up  the 
potatoes ;  and  plaintiff  was  to  pay  the  tithe.  It  was  held,  that  it 
did  not  appear  to  be  the  intenticm  of  the  parties  to  contract  for  any 
interest  in  land,  and,  therefore,  not  within  the  Statute  of  Frauds, 
but  a  sale  of  goods  and  chattels,  as  to  all  but  the  lav  grass,  and  as 
ti>  that,  a  contract  for  the  agistmoat  of  the  defendant  s  cattle  («).   A 

(•)  2  B.  &  PuL  4^2,  in  whlcl^  case  the  D.  &  Ey.  61 1, 

question  indirectly  arose,  but  did  not  re-  (s)  Sainsbury  v.  Matthewt,  4  M.  &  W. 

quire  decision.     See  as  to  the  authority  of  848;   Dunne  ▼.  Fergutson,   Hayes   (Ir.) 

this  case,  tUf4weU  ▼.  Phiilip$,  9  M.  &  W.  540. 

M8.  (0  Per  Ro{fe,  B.,  in  Washboum  v.  Bur- 

(p)  Parker  7,  gtanilaud,  11  East,  36S;  roiM,  1    Exch.    115$   and  see    WatU  v. 

bat  see  Ernmereom  v.  HeelU,  2  TauDt.  88.  Friend,  10  B.  &  C.  446. 

(f)  W^nmek  v.  Bruety  2  M.  &  8.  205.  («)  J<met  v.  FUiU,  10  A.  k  E.  753. 

(r)  Emme  ▼.  BoberU,  5  B.  &  C.  829;  8 

VOL.  II.  M 


852  FRAUDS,  STATUTE  OF. 

parol  agreement  for  the  sale  of  crops  may  be  good  between  an  out- 
going and  incoming  tenant,  for  there  would  be  no  sale  of  any 
mterest  in  the  land  which  must  come  from  the  landlord  {x).  But 
where  a  landlord  agreed  to  let  a  farm  by  parol,  and  the  tenant  was 
to  take  the  growing  crops  and  pay  for  them,  and  also  for  the  work, 
labour,  and  materials  in  preparing  the  land  for  tillage ;  it  was  held, 
that  the  case  was  within  the  fourth  section.  At  the  time  when  the 
contract  was  made,  the  crops  were  growing  upon  the  land,  the 
tenant  was  to  have  had  the  land  as  well  as  the  crops,  and  the  work, 
labour,  and  materials  were  so  incorporated  with  the  land  as  to  be 
inseparable  from  it  (y).  An  action  of  indebitatus  assumpsit,  with 
a  count  on  a  quantum  meruit,  for  moieties  of  crops  of  wheat  sold  by 
the  plaintiff  to  the  defendant,  and  by  the  defendant  reaped  for  his 
own  use ;  and  also  a  count  for  money  had  and  received.  The  case 
was,  that  the  plaintiff,  by  a  parol  agreement,  had  let  land  to  the 
defendant,  from  which  he  was  to  take  two  successive  crops,  and  to 
render  the  plaintiff  a  moiety  of  the  crops  in  Heu  of  rent.  While 
the  crops  of  the  second  year  were  on  the  ground,  an  appraisement 
of  them  was  taken  by  both  parties,  and  the  value  ascertained. 
The  defendant  having  afterwards  refused  to  pay  a  moiety  of  the 
value,  this  action  was  brought.  It  was  objected,  that  the  agree- 
ment was  within  the  statute,  because  it  related  to  land ;  but  the 
court  overruled  the  objection;  as  the  circumstance  of  the  price 
having  been  ascertained  by  the  appraisement,  brought  it  to  the  case 
of  an  action  for  goods  sold  and  delivered  {z).  "  The  contract,  if  it 
had  originally  concerned  an  interest  in  land,  afler  the  agieed  sub- 
stitution of  pecuniary  value  for  specific  produce,  no  longer  did  so  : 
it  was  originally  an  agreement  to  render  what  should  have  become 
a  chattel,  i.  e,  part  of  a  severed  crop  in  that  shape,  in  lieu  of  rent ; 
and  by  a  subsequent  agreement  it  was  changed  to  money  instead 
of  remaining  a  specific  render  of  produce"  (a).  Where  tenant,  on 
expiration  of  term  being  about  to  remove  fixtures,  to  which  he  was 
entitled,  agreed  to  sell  them  to  his  landlord  at  a  valuation,  which 
was  afterwards,  and  after  the  time  expired,  made  and  signed  by 
the  brokers ;  it  was  held,  that  this  was  not  a  sale  of  any  interest 
in  land  {b). 

An  agreement  by  a  tenant  to  assign  is  vrithin  the  fourth  section, 
whether  made  absolutely  or  subject  to  the  consent  of  the  landlord 
being  obtained  (c).     So  an  agreement  by  a  tenant  with  a  third 

I)erson  to  surrender  in  his  favour  and  endeavour  to  persuade  the 
andlord  to  accept  him  as  tenant  must  be  in  writing  (d).     So  an 
agreement  by  A.,  the  tenant  from  year  to  year  of  a  house  under  a 

(x)  Ma^ffield  v.  Wadsky,  3  B.  &  C.  357 ;  (a)  Per  Lord  Ellenborough,  6  East,  612. 

5  D.  &  Ry.  224.  (ft)  Hallen  v.  Runder,  1   C.   M.    &   R. 
iy)  Earl  of  Falmouth  v.  Thomas,  1  Cr.  266. 

6  M.  89.  (c)  Per  Maule,  J.,  in  Smart  v.  Harding, 
(«)  PouUer  V.  Killingbeck,    1  B.   &  P.  15  C.  B.  659.     See  Anon.,  1  Ventr.  361. 

397.  (rf)  Cocking  v.  W'arrf,  1  C.  B.  858. 
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parol  demise  for  seven  years,  to  give  up  possession  to  B.,  in  order 
that  B.  might  enter  thereon  as  tenant  to  the  landlord  (/).  So 
where  A.,  being  possessed  of  a  messuage  and  premises  for  the  re- 
sidue of  a  term  of  years,  agreed  with  B.  to  relinquish  possession 
to  him,  and  to  suffer  him  to  become  tenant  thereof  for  me  residue 
of  the  term,  in  consideration  of  B.'s  paying  a  sum  of  money  to- 
wards completing  some  repairs ;  it  was  held,  that  this  was  an 
agreement  relating  to  the  sale  of  an  interest  in  land  {g).  So  where 
A.  agreed  to  sell  to  B.  a  milk  walk,  including  possession  of  the  pre- 
mises, of  which  A.  was  tenant  from  year  to  year  (A). 

Where  the  contract  is  within  the  fourth  section  of  the  statute, 
the  execution  by  one  of  the  parties  of  his  part  will  not  take  the 
case  out  of  the  statute,  so  as  to  enable  such  party  to  sue  the  other 
at  law  on  the  contract  for  non-performance  of  his  part,  even  where 
nothing  remains  to  be  done  but  to  pay  the  consideration  (i),  nor 
will  it  make  any  difference  that  the  defendant  has  also  partly 
executed  the  contract  as  by  paying  a  portion  of  the  consideration  (A). 
But  in  a  recent  case,  where  the  plaintiff  verbally  agreed  with  the 
defendant  to  buy  the  defendant's  mterest  in  premises  for  37/.,  the 
defendant  to  return  10/.  in  the  event  of  a  refusal  of  a  licence  to 
the  plaintiff  to  use  them  as  a  slaughter-house,  the  majority  of  the 
Court  of  Queen's  Bench  held,  that,  after  the  37/.  had  been  paid 
and  possession  of  the  premises  given  to  the  plaintiff,  the  10/.  might 
be  recovered  back  on  refusal  of  the  licence,  as  the  promise  sued 
on  related  wholly  to  the  money  (/).  In  equity,  however,  it  is  other- 
wise, and  after  a  part  execution  by  delivery  of  possession,  specific 
performance  will  in  general  be  decreed  (m),  but  part  payment  of 
purchase  money  is  not  sufficient  (n).  At  law,  also,  a  contraxJt  within 
this  section  is  not  treated  in  the  same  way  as  an  illegal  agreement, 
for  where  one  of  the  parties  has  enjoyed  the  fruits  of  such  con- 
tract, an  acknowledgment  by  him  of  the  consideration  being  due 
will  support  a  count  on  an  account  stated  (o).  So,  also,  if  goods, 
such  as  furniture,  stock,  &c.,  be  accepted,  and  kept  by  the  de- 
fendant by  virtue  of  a  contract,  whether  wholly  or  partly  within 
the  fourth  section,  the  statute  will  not  prevent  their  being  recovered 
on  a  quantum  meruit ,  as  the  action  will  be  on  the  implied  contract 

(/)  Kelly  V.  Webtter,  12  C.  B.  283.  812;  Pain  v.  Coombs,  1  De  G.  &  J.  34; 

ig)  Buttemere  v.  Hayet,   5  M.   &  W.  Fenner  v.  Hepburn,  2  Y.  &  C.  C.  C.  159 ; 

456.  Munday  v.Jolliffe,  5  M.  &  C.  177  ;  Thynne 

(h)  Smart  v.  Harding,  15  C.  B.  652.  v.    Lord  Glengall,   12    Jiir.   805  ;    Lord 

(0  Cocking  V.     Ward,    1    C.  B.    858  ;  Guerntey  v.  Rodbridges,  Gilb.  Eq.  Rep.  3. 

Smart  ▼.  Harding,  15  C  B.  652 ;  Boydell  (n)  AnU,  p.  849;  and  Sugd.  Vend.  8c 

T.  Drummond,  11  East,  159  ;  per  Pollock,  Pur.  (13th  edit.)  124,  where  the  authori- 

C.  B.,  1  Exch.  252  ;  but  see  Collit  v.  Bot'  ties  as  to  what  is  a  sufficient  part  per- 

thamley,  post,  p.  858.  formance  will  be  found. 

(*)  Kelly  V.  Webster,  11  C.  B.  858.  (o)  Cocking  v.    Ward,   supra;   Teal  v. 

(/)  Green  v.  Saddington,  7  E.  &  B.  503 ;  Auty,  3  B.  &  B.  99  ;  Knowles  v.  Michell, 

Cromptm,  J.,  did  not  concur.  13  East,  249 ;  Pinchon  v.  Chilcoit,  3  C.  & 

(w)  Parker  v.  Taswell,  27  L.  J.,  Chan.  P.  236. 
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arising  out  of  the  acceptance  of  the  goods,  not  on  the  express  con- 
ti*act  rendered  inoperative  by  the  statute  (/>).  And  so,  also,  where 
the  defendant  has  had  the  benefit  of  the  plaintiff's  work  (q). 

From  what  has  been  said  in  respect  to  a  former  branch  of  the 
section  (r),  it  will  follow  that  an  entire  agreement  relating  partly  to 
an  interest  in  land,  and  partly  to  other  matters  not  within  me  statute, 
must  be  in  writing.  Therefore,  a  parol  agreement  by  the  plaintiff 
to  let  a  house  to  the  defendant,  to  sell  him  the  furniture  and  fix- 
tures therein,  and  to  make  certain  improvements,  is  within  the  sec- 
tion both  as  to  the  furniture  and  fixtures,  and  the  house  («).  And 
so  of  an  agreement  to  send  in  furniture  in  consideration  that  the 
plaintiff  would  take  possession  of  the  house,  and  would,  on  the 
furniture  being  sent  m,  become  tenant  of  the  house  and  furni- 
ture (0*  But  if  the  part  of  the  contract  relating  to  the  interest  in 
land  is  separable  from  the  rest,  so  that  it  amounts  to  two  distinct 
contracts  on  distinct  considerations,  the  latter  will  not  be  affected 
by  the  statute  (u). 

This  clause  comprehends  sales  of  land  by  auction  (x),  except 
such  as  take  place  under  the  decree  of  the  Uourt  of  Chancery,  or 
before  the  master  (y);  and  it  is  now  settled,  in  accordance  with 
the  decisions  on  the  17th  section  (z),  but  contrary  to  an  opinion 
that  formerly  prevailed  (a),  that  by  bidding  at  an  auction,  authority 
is  conferred  on  the  auctioneer,  who  is  onginally  the  agent  of  the 
vendor,  to  sign  the  contract  on  behalf  of  die  highest  bidder,  and 
that  the  auctioneer's  entry  of  the  name  in  his  book  is  a  sufficient 
signature  to  satisfy  the  statute  (6),  provided  the  description  of  the 
premises  and  the  conditions  of  sale  are  embodied  in  or  sufficiently 
referred  to  by  the  book  (c)  And  if  the  bidder  is  himself  only  an 
agent,  the  entry  in  the  book  of  such  agent's  name  will  nevertheless 
bind  his  principal  (d).  The  entry,  if  made  by  the  auctioneer's 
clerk,  will  also  be  sufficient,  if  made  in  the  presence  of  the  buyer  (e). 

(  p)  See  per  Lord  LynHmrtt,  C.  B.,  in  (jr)  Wmlktr  v.  Gmttoble,  %  E»p.  N.  P. 

Lord  Falmouih  v.  Thomas,  1  C.  &  M.  109  ;  C  659 ;  1  B.  &  P.  306,  £  C. ;  BwhuaHer 

per  Jervis,  C.  J.,  18  C.  B.  596  ;  Mavor  ▼.  t.  Harrop,  7  Ves.  341 ;  Blagden  v.  Brad- 

Pyne,  3  Binffh.  283  ;   Teal  ▼.  Auty,  supra  ;  hear,  12  Ves.  466. 

per  Abbott,  C.  J.,  in  May/leld  ▼.  Wadsley,  (y)  Atiomey-Oeneral  ▼.   Day,    1    Ye*. 

3  B.  &  C.  862 ;  notes  to  Peter  ▼.  Compton,  218 ;  Sug.  Vend,  k  P.  (13th  edit.)  120. 

1  Sin.  Lead.  Ca.  241 ;  HaUen  ▼.  Runder,  (s)  Post,  p.  871  ;  and  see  ante,  p.  197. 

1  C.  M.  &  R.  266;  Salmon  v.  Watson,  4  (a)  Stan^ld  ▼.  Johnson,  1  Esp.  101; 
B.  Moore,  73  ;  Bragg  ▼.  Cole,  6  B.  Moore,  Walker  ▼.  Constable,  2  Esp.  659. 

114;    Poulter  ▼.  KiUingbeck,  1  B.  &   P.  (b)  Emmerson  ▼.  Heelis,  2  Taunt.  38; 

397.  White  ▼.  Proctor,  4  Taunt.  209. 

(9)  Gray  v.  HiU,  R.  &   M.  420.     See  (c)  Kenworthy  v.  Scht(fSeld,  2  B.  &  C. 

however  Grimman  v.  Legge,  8  B.&  C.326.  945;  Blagden  ▼.  Bradbear,  12  Ves.  466 ; 

(r)  Ante,  p.  840.  7  East,  569 ;  and  see  post,  p.  859. 

(»)  Faughan  v.  Hancock,  3  C.  B.  766;  (rf)  White  v.  Proctor,  supra ,-  Kenworthy 

Price  V.  Leybum,  Govt,  109.  ▼.   Scht^ld,   supra  ;  Emmerson  ▼.  Heelis, 

(t)  Michelen  v.  Wallace,  7  A.  &  E.  49.  supra, 

(u)  See  judgment  in  Jlfflit/feW  V.  Wads-  {e)  Per  HuUoek,  B.,   1   Y.  &  J.  889; 

ley,  3  B.  &  C.  361  ;  and  Wood  v.  Benson,  Bird  v.  Boulter,  4  B.  8i  Ad.  443. 

2  C.  &  J.  94. 
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The  shared  of  incorporated  joint  stock  companies  seised  of 
landed  property  do  not  constitute  an  interest  in  land  within  the 
4th  section  (/)•  Railway  shares,  even  where  the  undertaking  is 
projected  only  (^),  are  not  within  the  section  (A).  The  shares  of 
nnincorporated  companies,  or  associations  of  the  like  nature,  are 
not  witnin  the  statute,  unless  the  individual  shareholders  take  a 
direct  interest  in  the  land  (t).  Hence  shares  in  a  mine  worked  on 
the  cost  book  principle  do  not  come  within  it,  in  the  absence  of 
evidence  that  the  shareholders  take  such  interest  (A),  as  the  mine 
may  be,  and  frequently  is,  worked  under  a  mere  licence  (/).  If, 
however,  the  title  to  the  realty  is  shown  to  be  in  a  body  of  mining 
adventurers,  the  shares  will  be  an  interest  in  land  (m).  The 
Westminster  improvement  bonds  are  within  the  statute  (n). 

As  to  the  operation  of  the  section  in  respect  to  a  licence,  see 
anU,  p.  832. 

Or  tqxm  any  Agreement  that  is  not  to  he  performed  within  the 
Space  of  One  Year  from  the  making  thereof —This  clause  extends 
to  those  cases  where,  by  the  express  a^eement  of  the  parties,  the 
act  is  not  to  be  performed  on  either  side  within  a  year,  and  not  to 
contracts  which  may  or  may  not  happen  to  be  performed  within 
that  space  of  time.  Hence,  a  contract  for  a  year's  service,  to  com- 
mence at  a  subseauent  day,  is  within  this  clause,  and  must  be  in 
writing  {o\  though  a  contract  for  service  under  a  general  hiring 
need  not  be  so  (p).  So  a  contract  to  employ  a  clerk  for  five  years, 
and  pay  a  yearly  salary  (^).  So  a  contract  for  a  partnership 
during  a  term  of  years  (r) ;  but  a  contract  to  share  the  profits  of  an 
undertaking  to  make  a  canal  may  be  by  parol,  althougn  the  canal 
is  incapable  of  being  made  within  a  year  (s).  But,  on  the  other 
hand,  it  has  been  neld,  that  a  promise  to  pay  money  on  die 
return  of  a  ship,  which  happened  not  to  return  within  two  years 
after  the  promise  made,  was  not  within  the  statute ;  for,  by  possi- 
bility, the  ship  might  have  returned  within  a  year  {t).  So  where 
an  action  was  brought  upon  an  agreement,  in  which  the  defendant 
promised,  for  one  guinea,  to  give  the  plaintiff  so  many  on  the  day 

(/)  IhMc^ft  ▼.  Albreeia,  12  Sim.  189 ;  Caddick  v.  Skidmore,  27  L.  J..  Chan.  153. 
HilitH  T.   Gerndf  1   De  O.  Se   6.  187;  (n)  Topping.  Lomas,  18  C.  B.  146. 

Biigh  ▼.  Brent,  2  Y.  fie  G.  294 ;  8  Vict.  &  (c)  BraeegirdU  v.   Heald,  1  B.  &  A. 

IS,  f.  7i  19  &  SO  Vict.  e.  47,  t.  16.  722  ;  SnelUng  v.  Lord  HuntingJUld^  1  C. 

(g)  Temput  V.  Kilner,  3  C.  B.  249.  M.  &  R.  20. 

(k)  BradUy  t.  HoUsworik,  8  M.  ft  W.  (p)  Beestont.  Collier,  4  Bin^rh.  809 

4S2.  (q)  Oirimd  v.  Rickaumd,  2  C.  B.  885 ; 

(0  See  ptr  Lord    Betmem,  C.  J.,   iti  and  tee  Stoeet  ▼.  Lm,  4  Scott,  N.  R.  77 ; 

HmmbU  Y.  MiickeU,  11  A.  ft  £.  208,  and  8  M.  ft  G.  452. 
cases  in  next  note.  (r)  Williamt  v.  Jonee,  5  B.  ft  C.  110. 

{k)  WeUsvm  ▼.  SpratUy,  10  Szcb.  222 ;  (*)  U'Kay  ▼.  Rmtkerford,  6  Moo.  P.  C. 

Poweil  ▼.  Jeseop,  18  C.  B.  886  ;   Walkgr  ▼.  C.  414 ;  13  Jur.  21,  S,  C. 
Barilett,  I'MdL  841.  (I)  ^won.,  Salk.  280 ;   see  per  WUmoi, 

(0  See  ptr  BfrnmrnU,  B.,  18  C.  B.  859.  J.,  8  Bunr.  1281. 

(«)  Bogtg^.  0fM•^  Batty,  <It.),  008  { 
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of  his  marriage.  The  marriage  did  not  take  eifect  until  nine  years 
after  the  agreement ;  and  the  question  was,  whether  the  a^eement 
ought  to  nave  been  in  writing.  Holt,  C.  J.,  before  wnom  the 
cause  was  tried,  advised  with  all  the  judges ;  and  it  was  said  by 
them,  dissentiente  Holt,  "  Where  the  agreement  is  to  be  performed 
upon  a  contingency,  and  it  does  not  appear  on  the  face  of  the  agree- 
ment that  it  is  to  be  performed  after  the  year,  there  a  note  in  writing 
is  not  necessary;  for  the  contingency  might  happen  within  the 
year ;  but  where  it  appears,  from  tne  whole  tenor  of  the  agreement, 
that  it  is  to  be  performed  after  the  year,  there  a  note  in  writing  is 
necessary  "  (m).  All  the  judges,  it  appears,  agreed  that  if  the  mar- 
riage had  taken  effect  within  the  year  no  wnting  was  necessary ; 
but  as  it  did  not  happen  until  nine  years  after  the  promise,  Holt, 
C.  J.,  and  the  minority  of  the  judges,  were  of  opinion  that  it 
ought  to  have  been  in  writing,  because  the  design  of  the  statute 
was,  not  to  trust  to  the  memory  of  witnesses  for  a  longer  time  than 
one  year  (ar).  So  where  the  plaintiff  declared  that  the  defendant's 
testator,  in  consideration  that  the  plaintiff  would  become  his  house- 
keeper, and  take  upon  herself  the  care  and  management  of  his 
family,  as  long  as  it  should  please  both  parties,  undertook  to  pay 
her  wages  at  the  rate  of  £  for  one  year,  and  also  by  his  will 

to  bequeath  to  her  an  annuity  of  £  for  life,  payable  yearly 

from  the  day  of  his  death  ;  and  then  averred,  that  she  became  his 
housekeeper,  and  so  continued  for  three  years  and  upwards,  but 
that  the  aefendant's  testator  had  not  bequeathed  her  the  annuity; 
the  agreement  having  been  by  parol,  it  was  contended,  that  the 
case  was  within  the  statute,  for  it  could  not  be  performed  on  the 
part  of  the  testator  within  a  year ;  for  a  whole  year  from  his  death 
was  to  elapse  before  the  annuity,  or  any  part  of  it,  would  become 
payable.  To  this  it  was  answered,  that  the  action  was  brought 
for  not  bequeathing  the  annuity  by  will,  which  might  have  been 
done  within  the  year.  The  court  held  the  case  not  within  the 
statute,  and  Denison,  J.,  said,  "The  Statute  of  Frauds  plainly 
means  an  agreement  not  to  be  performed  within  the  space  of  a 
year,  and  expressly  and  specifically  so  agreed.  A  contingency  is 
not  within  it,  nor  any  case  that  depends  upon  a  contingency.  It 
does  not  extend  to  cases  where  the  thing  may  be  performed  within 
the  year  "  (y).  So  where  A.,  being  indebted  to  the  plaintiff,  pro- 
mised plaintiff  that,  in  consideration  of  his  forbearing  to  sue,  A.'s 
executor  should  pay  him  10,000/.;  it  was  held,  that  the  statute 
did  not  require  this  promise  to  be  in  writing  (z).  So  also  a  con- 
tract to  maintain  a  cnild,  at  the  defendant's  request,  "  so  long  as 
the  defendant  shall  think  proper,"  is  not  within  the  statute  (a). 

(w)  Peter  v.    Compton,    Skin.   853;    1  Bl.  R.  853,  S.   C.f    and  see  Gilbert  v. 

Sm.  Lead.  Ca.  241.  Sykes,  16  East,  154. 

(«)  See  SmUh  v.  fVestall,  1  Ld.  Raym.  (as)   WelU  ▼.  Norton,  4  Bingh.  40. 

817  ;  Francam  v.  Foster,  Skin.  826.  (a)  Souch  v.  Strawbridge,  2  C.  B.  808  ; 

(y)  Fenton  v.  Emblers,  8  Burr.  1278 ;  1  and  see  Crowhurtt  v.  Laverock,  8  Exch.  208. 
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It  is  not  essential,  however,  in  order  to  bring  the  case  within  this 
clause,  that  the  agreement  should  be  absolute  to  extend  beyond  the 
year ;  it  will  be  enough  if  it  appears  that  the  reasonable  expecta- 
tion of  the  parties  at  the  time  it  was  made  was  that  it  would  so 
extend  (6).  Hence,  if  it  appear  to  have  been  the  understanding  of 
the  parties  to  a  contract  at  the  time,  that  it  was  not  to  be  completed 
within  a  year,  although  it  might  be,  and  was  in  fact,  in  part  per- 
formed within  that  time,  such  contract  is  within  this  clause,  and  if 
the  requisites  of  the  statute  are  not  complied  with,  it  cannot  be 
enforced  (c).  For  part  performance,  as  has  before  been  observed, 
will  not  take  the  case  out  of  the  statute  at  law  {d)\  and  "  the  con- 
tract must,  with  reference  to  this  point,  be  good  or  bad  at  the  time 
it  is  made  "  (e).  So,  also,  a  contract  which  by  its  general  terms  is 
not  to  be  performed  within  a.  year,  is  not  taken  out  of  the  statute 
by  being  made  subject  to  a  defeasance  within  the  year  (/) ;  there- 
fore, a  contract,  whereby  a  coachmaker  agreed  to  let  a  carriage  for 
a  term  of  five  years,  in  consideration  of  receiving  an  annual  pay- 
ment for  the  use  of  it,  but  which  by  the  custom  of  the  trade,  is 
determinable  at  any  time  within  that  period  upon  the  payment  of 
a  year's  hire,  is  an  agreement  not  to  be  performed  within  a  year, 
within  the  meaning  of  this  clause,  and,  therefore,  must  be  in 
writing  {g).  So  a  contract  for  service  for  more  than  a  year,  but 
subject  to  determination  within  the  year  on  a  given  event  (A). 
"  But  where  the  contract  is  for  a  year,  subject  to  a  proviso  for  en- 
largement, that  is  only  a  contract  for  one  year  "  (i). 

By  the  word  "performed,"  in  this  clause,  is  meant  the  entire 
performance  of  the  contract  by  both  parties;  if,  therefore,  it  is  con- 
templated by  the  agreement  that  it  is  to  be  performed  by  one  of 
the  parties,  as  to  his  share,  within  the  year,  the  statute  does  not 
apply  (A).  Thus,  in  Donellan  v.  Read  (/),  it  was  held,  that  a  parol 
agreement  by  a  tenant  to  pay  5Z.  a  year  for  several  years,  in  consi- 
deration of  his  landlord  laying  out  501.  in  making  some  improve- 
ments, might  be  enforced  by  the  landlord.  "We  think,'  says 
Littledaky  J.,  "that  as  the  contract  was  entirely  executed  on  one 
side  within  a  year,  and  as  it  was  the  intention  of  the  parties, 
founded  on  a  reasonable  expectation  that  it  should  be  so,  the 
Statute  of  Frauds  does  not  extend  to  such  a  case"  (m).  A  learned 
author  has  made  some  reflections  on  this  case  which  would  seem 
entitled  to  great  weight  (w).     It  has,  however,  since  been  confirmed 

(b)  Roberts  v.  Tucker,   3    Exch.  682;  (h)  Dobson  y.  CoUUf  supra, 

Donellan  y.  Read,  3  B.  &  Ad.  906.  (t)  Per  Alderson,  B.,  1  H.  &  N.  83. 

(e)  Boydelly.Drummond,  11  East,  H2.  {k)  BracegirdU  v.  Heald,  1  B.  &  Aid. 

id)  Ante,  pp.  849,  853.  727. 

{e)  Per  Cresswell,  J.,  in  Smith  v.  Neal,  (/)  8  B.  &  Ad.  899;  and  see  Hoby  v. 

2  C.  B.,  N.  S.  81.  Roebuck,  7  Taunt  157. 

(/)  Dobton  ▼.  CoUU,  1  H.  &  N.  81.  (m)  3  B.  &  Ad.  906. 

(g)  Birch  T.  Earl  rf  Liverpool,  9  B.  &  (n)  1  Sm.  Lead.  Ca.242. 
C.392. 
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by  the  Court  of  Exchequer  (o) ;  Parke^  B.,  obeerving,  that  *'  the 

Juestion  turns  upon  the  construction  of  the  words  '  not  to  be  per^ 
>rmed/  and  in  JO&nellan  y.  Bead  the  court  considered  that  those 
words  meant  not  to  be  perfonned  on  eUher  sidSf  and  did  not  include 
cases  where  the  contract  was  petformed  on  the  one  side."(/i). 
The  Court  of  Common  Pleas  have  also  adopted  the  same  view, 
and  have  laid  down  the  rule  to  be,  that,  an  agreement,  whereby 
all  that  is  to  be  done  by  the  plaintiff,  constituting  one  entire  con- 
sideration for  the  defendant's  promise,  is  capable  of  being  per- 
formed within  a  year,  and  no  part  of  what  the  plaintiff  is  to  do, 
constituting  such  consideration,  is  intended  to  be  postponed  until 
after  the  expiration  of  the  year,  is  not  within  the  section,  not- 
withstanding the  performance  on  the  part  of  the  defendant  is  or 
may  be  extended  beyond  that  period  (q). 

By  parol  agreement  the  defendant  agreed  with  the  t>laintiff  to 
serve  him  for  a  year  from  a  future  day,  and  that  the  service  should 
thenceforth  continue,  subject  to  be  determined  by  three  months' 
notice.  After  three  years'  service  the  defendant  quitted  the  plain- 
tiff widiout  notice,  and  it  was  held,  that  the  plaintiff  might  main^ 
tain  an  action  for  breach  of  this  agreement,  notwithstanding  the 
Statute  of  Frauds  (f ). 

Uhkss  the  Agreement  or  some  Memorandnm  or  Note  thereof  ihall 
be  in  Writing.  — The  word  agreement  is  not  to  be  understood  in  the 
loose  incorrect  sense  in  which  it  is  sometimes  used  as  synonymous 
to  promise  or  undertaking^  but  in  its  proper  and  correct  sense,  as 
signifying  a  mutual  contract  on  consideration  between  two  or  more 
parties.  Hence,  the  whole  agreement,  that  is,  not  the  promise 
only,  but  the  consideration  on  which  it  is  founded,  must  be  in 
writing  {s) ;  except  in  the  case  of  a  special  promise  to  answer  for 
the  debt,  default  or  miscarriage  of  another,  made  since  the  29th 
July,  1856(0.  This  exception  is  introduced  by  the  third  section 
of  "The  Mercantile  Law  Amendment  Act,  1856" (tt),  which 
enacts,  that  no  such  last-mentioned  promise,  being  in  writing  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other  person 
by  him  thereunto  lawfully  authorized,  shall  be  deemed  invalid  to 
support  an  action,  suit  or  other  proceeding  to  charge  the  person 
by  whom  such  promise  shall  have  been  made,  by  reason  only  that 
tne  consideration  for  such  promise  does  not  appear  in  writing,  or 
by  necessary  inference  from  a  written  document.  This  enactment, 
it  will  be  observed,  in  terms  applies  only  where  no  consideration  is 
stated  in  the  writing ;  it  would  seem,  therefore,  that  where  an  in- 

(o)  Cherry  ▼.  Heming,  4  Exoh.  681.  B.  14;  MorUy  ▼.  B^othhy,  3  Bingfa.  113 ; 

(  p)  4  Exch.  635.  Clancy  v.  Piggott,  2  A.  &  E.  48i  ;  Su>eet 

Iq)  Smith  y.  SeaU,  2  C.  B.,  N.  S.  67.  v.  Lee,  3  M.  &  G.  4^2 1  4  S«.  N.  IL  77, 

(r)  CoUU  V.  BottKamUy,  7  W.  R.  87.  S,  C. 

(«)  Wain  ▼.  WarUert,  6  East,  10 ;  2  Sm.  (/)  19  &  20  Vict  e.  97,  i.  3. 

Lead.  Ga.  191 ;  Saundtrt  Y.  Wak^ld,  4  («}  IHd. 
B.  &  A.  595  s  JenkffM  ▼.  Reynolds,  3  B.  fie 
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efficient  consideratioii  is  stated,  protectioii  would  not  in  general  be  • 
afforded,  inasmuch  as  parol  erioence  of  the  true  consideration,  if 
inconsistent  with  that  mentioned  in  the  writing,  would  be  iuadmis'- 
6ibie(9).  Neither  does  it  extend  to  all  the  matters  mentioned  in 
the  fourth  section  of  the  Statute  of  Frauds.  It  will,  in  conse- 
quoice,  be  necessary  to  refer  very  briefly  to  the  large  class  of  cases 
upon  this  head,  which  were  decided  before  the  recent  act,  although 
they  arose  principally  on  the  constraction  of  guarantees. 

The  result  of  the  cases  appears  to  be,  that  the  names  of  the 
contracting  parties  (x),  the  subject  matter  of  the  contract,  the 
several  terms  agreed  upon(y),  and  the  consideration,  except  as 
above  mentionea,  must  appear  on  the  face  of  the  writing  (z) ;  but 
it  is  sufficient  if  the  consideration  appear  by  necessary  impli- 
cation (a).  The  consideration  so  appeau-ii^  must  be  such  as  to 
leave  no  doubt  or  ambiguity  respecting  it  (&) ;  for  if  two  consi- 
derations may  with  equal  propriety  be  inferred,  the  statute  is  not 
complied  witn  (c).  It  need  not,  however,  appear  "  in  any  formal 
set  terms,  b^t  with  clearness  enough  to  enable  the  court  to  judge 
of  its  sufficiency"  {(t) ;  and  ''  all  ue  cases  agree  that  it  is  enough 
if  the  consideration  can  fairb/  be  collected  from  the  terms  of  the 
writing"  (c).  The  consideration  may,  of  course,  be  either  exe- 
cuted contemporaneously  with  the  writii^,  or  be  executory  or 
conditional  (/) ;  and  an  .executory  consideration  will  support  a 
promise  to  pay  past  as  well  as  future  debts  (ff),  in  which  case  it  is 
not  essential  that  the  consideration  should  correspond  in  value  with 
the  sum  secured  (A).  The  agreement  also  may  oe  made  partly  on 
a  bygone  and  partly  on  a  future  consideration  (t),  but  a  conside- 
ration wholly  past  will  support  no  promise,  unless  moved  by  a 
previous  request,  in  which  case  it  will  support  such  promise  as 
would  have  oeen  implied  by  law  (A).  Where  it  is  consistent  with 
the  words  used  that  the  consideration  may  be  either  executory  or 
past,  the  former  construction  will  be  adopted  **  ut  res  tnagis  vakat 

(v)  See  OUertkow  v.  King,  2  H.  ft  N.  Booikby,  8  Bingli.  107  ;  and  see  Baring  v. 

899 :  and  Ooidshtde  ▼.  Amm,  1  Exch.  160.  Grieve,  81  L.  T.  96. 

(«)  Skeliom  ▼.  Cote,  1  De  G.  &  J.  587;  (e)  Per    Wigktman,  J.,    in    Powert  ▼. 

and  aee  pM/,  p.  870.  Fowler,  4  E.  &  B.  518;    Bainkridge  ▼. 

iff)  FUtwMMiriee  ▼.  Bayley,  17  L.  J.,  Q.  Wade,  mpra  ;  Newberry  ▼.  Atmeirimg,  6 

B.  142  {  Skettam  t.  CoU,  1  De  O.  &  J.  587  ;  Bingh.  201. 

mmte,  p.  854,  note  (c).  (/)  Stadt  ▼.   Lil^  1  Cempb.  242  ;   9 

(«)  See  note  («),  p.  858,  tupra,  Kast,  848,  S,  C. 

[a)  Hawee  ▼.  Armatrong,  1  B.  N.  C.  {g)  Johneon  ▼.  NicholU,  1  C.  B.  251  ; 
761  ;  Raike*  ▼.  Todd,  8  A.  &  E.  846;  WhiU  ▼.  Woodward,  5  C.  B.  810;  Boydy, 
Kemmaway  ▼.  Trtleavan,  5  M.  &  W.  498;  MoyU,  2  C.  B.  644 ;  Bustell  ▼.  Motetey,  8 
JarvU  ▼.  miHns,  7  M.  ft  W.  410;  Ca-  B.  ft  B.  211;  6  B.  Moore,  521,  S,  C,i 
baiUrp  t.  SttHer,  14  C.  B.  800.  B*p.  LUthJohn,  5  M.  D.  ft  D.  182. 

(b)  Bainbridgew.  Wade,  \6Q.E,  100;  (A)  Per  CrtttweU,  J.,  in  Johuon  ▼. 
PrUMy.mekardeem,\6^,8i'W,699i  Hawit  NicholU,  1  C.  B.271. 

T.  Armatromg,  empra  ;  EllU  ▼.  Levi,  1  B.  N.  (()  Chapman  v.  Sutton,  2  C.  B.  684. 

C.  767.  note;  Lemg  v,  Nevai,  ^  3m.2\1.  {k)  Bett  v.  Welch,  9  C.  B.  154;  Bd^ 
(e)  CoU  ▼.  Dyer,  1  C.  ft  J.  461.  wardo  ▼.  Jevom,  8  C.  B.  445 }  Boocorla  ▼. 
U)  Per    Beet,  C.    I.,   in    Morley    ▼.  ThomoM,  8  a  B.  284. 
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quam  pereaV  (l);  and  parol  evidence  of  the  surrounding  circum- 
stances is  always  admissible,, in  order  that  the  instrument  ma^  be 
construed  with  reference  to  them  (m).  The  following  case  affords 
an  example  of  what  is  meant  above  by  an  executory  considera- 
tion : — An  action  was  brought  to  recover  the  value  of  goods, 
which  had  been  furnished  by  the  plaintiff  to  one  Nichols,  under  a 
written  agreement  signed  by  the  defendant  in  the  following  words : 
'^  I  guarantee  the  payment  of  any  goods  which  Mr.  John  Stadt 
delivers  to  I.  Nichols."  It  was  objected,  that  this  guarantee  was 
void,  because  it  did  not  express  any  consideration  for  the  defend- 
ant's promise  to  answer  for  the  debt  of  another,  as  there  was  no 
undertaking  on  the  part  of  the  plaintiff  to  deliver  goods  to  Nichols, 
and  no  action  would  have  lam  s^ainst  him  had  he  refused  to 
deliver  any.  Verdict  for  plaintiff,  upon  an  application  to  the 
court  to  set  aside  which,  the  court  said,  that  this  case  differed  from 
Wain  V.  Warlters,  as  the  agreement  here  contained  the  thing  to  be 
done  by  the  plaintiff,  which  was  the  foundation  of  the  defendant's 
promise  ;  and  that  the  delivery  of  the  goods  was  a  sufficient  con- 
sideration, although  no  action  upon  the  agreement  could  have 
been  brought  i^inst  the  plaintiff,  either  at  the  suit  of  the  defend- 
ant or  of  Nichols.  Rule  nisi  refused  (w).  If  the  writing  contain  a 
promise  to  pay  the  debt  of  another,  it  is  sufficient  without  mention- 
mg  the  amount  (o).  The  fourth  section  "  says,  not  that  an  agree- 
ment which  is  not  in  writing  shall  be  void,  or  shall  not  be  allowed 
to  be  good,  but  merely  that  no  action  shall  he  brought  upon  it.  It 
requires  that  the  agreement,  to  be  the  foundation  of  an  action,  or 
some  memorandum  or  note  thereof,  shall  be  in  writing,  and  signed. 
A  letter  written  and  signed  by  the  party,  containing  the  terms  of 
the  agreement,  though  addressed  to  a  third  person,  satisfies  the 
letter  as  well  as  the  object  of  the  statute"  (^).  So  also  a  written 
adoption  of  a  parol  contract  is  enough  (y) ;  as  where  the  defendant, 
after  having  entered  into  a  parol  agreement  for  a  lease,  signed  an 
indorsement  on  a  draft  lease  admitting  the  agreement  (r). 

As  to  the  requisites  of  the  writing  in  respect  to  signature,  see 
post,  p.  869. 

\lth  Section. — "No  contract  for  the  sale  of  any  goods,  wares, 
and  merchandizes,  for  the  price  of  ten  pounds  or  upwards,  shall  be 
good,  except  the  buyer  shall  accept  part  of  the  goods  so  sold,  and 

(/)  Steele  v.  Hoe,  14  Q.  B.  431 ;  Broom  12  C.   B.  821.     See  Jtmet  v.   WilUams,  7 

V.  Batchelor,  1  H.  &  N.  255.  M.  &  W.  493;  Sugd.  Vend.  &  Pur.  113; 

(m)  Butcher  v.  Stewart,  1 1  M.  &  W.  857 ;  Weiford  t.  Beazeley,  3  A tk.  503 ;  Seagood 

1  Wms.  Saund.  21 1 ;  Edwards  v.  Jevont,  v.  Meale,    Prec.    Chanc.  560 ;    Cooke  v. 

supra ;  Bell  v.  fVelch,  9  C.  B.  154 ;  Haigh  Tombs,  2  Anstr.  420  ;    Owen  v.  Thomas, 

V.  Brooks,  10  A.  &  £.  309.  3  M.  &  K.  353 ;  Smith  v.  Watson,  Bunb. 

(n)  Stadt  V.  Lill,  1  Camp.  242  ;  9  East,  55  ;  and  post,  p.  868. 

348,  S.  a  (q)  De  BUI  v.  Thompson,  3  Beav.  469 ; 

(o)  Bateman  v.  Phillips,  15  East,  272.  12  CI.  &  F.  45,  S.  C. 

(  p)  Per  Maule,  J.,  in  Leroux  v.  Brown,  (r)  Shippey  v.  Denison,  5  Esp.  190. 
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actually  receive  the  same ;  or  give  something  in  earnest  to  bind  the 
bargain,  or  in  part  payment ;  or  that  some  note  or  memorandum 
in  writing,  of  tne  said  bargain,  be  made  and  signed  by  the  parties 
to  be  charged  by  such  contract,  or  their  agents  thereunto  lawfully 
authorized." 

No  Contrtict  for  the  Sale  of  any  OoodSy  jfc,  for  the  pricey  IfiCy 
shall  he  good. — -This  branch  of  the  statute  extends  to  executory 
contracts,  that  is,  contracts  to  be  completed  at  a  future  time,  as 
well  as  other  contracts  ;  but  in  many  cases  a  distinction  used  to  be 
taken  between  those  contracts,  where  the  thing  contracted  for  was 
existing  in  solido,  and  capable  of  being  delivered  at  the  time  of  the 
contract,  or  would  be  at  tne  time  of  delivering  a  personal  chattel  (5), 
and  those,  where  it  was  requisite  that  soihething  should  be  done, 
in  order  to  put  the  thing  into  the  state  in  which  it  was  to  be  deli- 
vered according  to  the  contract ;  the  former  having  been  held  to 
be  within  (t)  the  statute,  the  latter  not  (m).  But  now,  by  9  Geo. 
IV.  c.  14,  s.  7,  it  is  provided,  that  the  enactment  of  this  seventeenth 
section  shall  extend  to  all  contracts  for  sale  of  goods  of  the  value 
of  10/.  sterling  and  upwards,  notwithstanding  the  goods  may  be 
intended  to  be  delivered  at  some  future  time,  or  may  not  at  the 
time  of  such  contract  be  actually  made,  procured,  or  provided,  or 
fit  or  ready  for  delivery,  or  some  act  may  be  requisite  for  the 
making  or  completing  thereof,  or  rendering  tne  same  fit  for  delivery. 
The  two  statutes  are  to  be  construed  as  mcorporated  together  (ar). 
The  last  act  has  the  word  value^  and  not  price ;  the  effect,  therefore, 
is  to  substitute  "  value"  for  "  price"  in  the  former  statute,  and  to 
adopt  an  uniform  rule  in  all  cases  (y).  Hence  where  an  executory 
contract  is  entered  into  for  the  fabrication  of  goods,  without  any 
agreement  as  to  price,  the  memorandum  of  the  contract  required  by 
the  Statute  of  Frauds  is  sufficient,  without  specification  of  price  (z). 
The  words  of  the  seventeenth  section,  by  which  it  is  declared,  that 
contracts  not  made  in  the  manner  prescribed  shall  not  be  good, 
it  will  be  observed  are  stronger  than  those  of  the  fourth  section, 
and  render  such  contracts  wholly  void  (a). 

The  Statute  of  Frauds  does  not  exclude  parol  evidence  that  a 
written  contract  for  sale  of  goods,  purporting  to  be  made  between 
A.  the  seller,  and  B.  the  buyer,  was  on  B.'s  part  made  by  him  only 
as  agent  for  C.  (J),  provided  that  the  evidence  is  offered  to  charge 
C,  and  not  to  discharge  B.  (c). 

(«)  Wattt  ▼.  Friend,  10  B.  &  C.  446.  M.  &  W.  33. 

(/)  Rtmdeau  v.  Wyait,   2  H.   Bl.   63  ;  (y)  PerJervit,  C.  J.,  18  C.  B.  595. 

Garbutt  and  another  ▼.  fVatson,  5  B.  &  A.  («)  Hoadly  v.  M'Laine,  10  Bingh.  482 ; 

613;  SmUh  v.  Surman,  9  B.  &  C.  568.  4  M.  &  Sc.  340. 

(«)  Clayton  v.  Andrew,  4  Burr.  2101  ;  (a)  Laythoarp  t.  Briant,  2  B.  N.  C.  747. 

Groves  v.  Buck,  8  M.  &  S.  178.  \h)  Wilson  v.  Hart,  7  Taunt.  295. 

(x)  Harman  v.  Reeve,   18  C.  B.    587;  (c)  See  pot/,  p.  879. 
Seott  Y.  Eastern  Counties  Railway  Co.,  12 
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Ghodsj  Wareif  and  UterckandUseg. — Shaivs  in  joint^Hrtock  bank- 
ing companies  (€),  railway  coBipanie8( / ),  jointHStock  mining  com- 
panieB  {ff),  and  the  like,  are  not  within  these  words ;  nor  is  a 
contract  to  Imy,  sell  or  deliver  StNLnish  bonds  (A).  A  contract  for 
the  sale  of  growing  crops  is  within  this  section,  if  they  are  to  be 
delivered  as  personal  chattels  (t).  A  contract  for  the  sale  of  fix- 
tures need  not,  as  it  would  seem,  be  in  writing  (A).  A  contract  to 
print  a  book  at  so  much  a  sheet,  paper  included,  is  not  within  the 
section,  the  paper  being  merely  accessory  to  the  work  and  labour(0« 
An  agreement  for  the  sale  of  goods  to  the  value  of  102.  and  up- 
wards, is  not  the  less  within  the  statute,  because  it  also  is  made  to 
embrace  something  to  which  the  statute  does  not  extend  (m)« 

Except  the  Buytar  sktdl  accept  Part  of  the  Goodt  so  sold,  and 
cLctttalfy  receive  the  muiw.— In  order  to  taxe  a  contract  for  the  sale 
of  goods,  of  the  price  of  lOL  or  upwards,  out  of  the  statute,  there 
must  be  either  a  receipt  and  acceptance,  by  the  vendee,  of  the 
whole  or  a  part  of  the  tning  sold,  or  something  ffiven  in  earnest,  or 
a  part  payment  of  the  consideration;  otherwise  Uie  agreement  tnust 
be  reduced  to  writing  in  the  manner  specified  bv  this  section.  To 
satisfy  the  statute,  there  must  be  a  delivery  of  the  goods  by  the 
vendor,  with  an  intention  of  vesting  the  right  of  possession  in  the 
vendee ;  and  there  must  be  an  acceptance  by  the  vendee,  with  an 
intention  of  taking  the  possession  as  owner  (n);  or,  in  other  words, 
there  must  be  ''a  contract  of  sale,  and  an  acceptance  and  receipt  by 
the  vendee  in  the  character  of  owner  of  the  goods  contracted  to  be 
sold,  leaving  it  to  parol  evidence  to  show  what  the.  precise  terms 
of  the  bargain  were"  (o).  The  acceptance  must  be  unequivocal  (p), 
but  it  may  nevertheless  be  constructive ;  as  by  delivery  of  the  key 
of  the  warehouse  in  which  the  ^oods  are  lodged  (9),  since  ''the 
larger  the  bulk,  the  more  impracticable  it  is  that  there  should  be  a 
manual  receipt:  something  there  must  be  in  the  nature  of  construc- 
tive receipt,  as  there  is  constructive  delivery"  (r),and  in  almost  all 
cases  it  is  a  question  for  the  jury  whether,  under  all  the  circum- 
stances, the  acts  which  the  buyer  does  or  forbears  to  do,  are  an 
acceptance  or  otherwise  (s).     It  seems  to  be  established  that  there 

(e)  Hunbie  ▼.  MUekeU,  8  P.  &  D.  141 ;  (I)  CUy  ▼.  Xa^et,  1  H.  ft  N.  78. 

11  A.  &  E.  204.  <«)  Harmon  v.  lUeve,  18  C.  B.  587. 

(f)  Bowlby  V.  Befl,  8  C.  B.  284 ;  Dun-  (n)  Per  Cur,  in  PhUlipt  ▼.  BistolU,  2  B. 
Cfji  V.  Albrecht,  12  Sim.  189.                            ft  C.  511. 

{g)  fVaiion  Y.  Spratley,  10  Ezch.  222;  (o)  Per  Orotoiet,  J.,  In   Tiitkimtom   ▼. 

24  L.  J.,  Excb.  6Z,  S.  C. ;  but  see  Bopce  Staight,  17  C.  B.  707. 

V.  (?rf en,  Batty,  608.  (p)  Maberley  v.  Shepherd,   10   Bingh. 

(A)  HeseUinev,  Siggere,  1  Exch.  856;  101. 

18  L.  J.,  Excli.l66|  S.  Ci  and  see  PawU  iq)  P^  I^rd  Kenyon,  C.  J.,  1  East, 

v.(;unfi.4B.  N.  C.445.  195. 

(0  Watts  V.  Friend,  10  B.  ft  C.  448 ;  (r)  Per    WiUiamt,    J.,    in    Buthell    v. 

Smith  V.  Surman,  9  B.  ft  C.  561.    Seea»te,  Wheeler,  15  Q.  B.  445. 

p.  851.  («)  Per  Lord   Camphett,  in  Jlbrfon  ▼. 

{k)  Hallen  v.  Rtmdtr,  1   C.  M.  ft  R.  Tihhett,  U  Q.  B.  441 1  Bu^U  ▼.  Wk€$Ur, 

266 ;  Horrfall  v.  Key,  2  Exch.  778.  ibid,  442. 
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cannot  be  any  acceptance  unless  there  has  been  such  a  dealing  on 
the  part  of  the  purchaser  as  to  deprive  the  seller  of  his  right  of 
lien  (s):  as  to  whether  the  dealing  must  also  have  been  such  as  to 
deprive  the  purchaser  of  any  nght  to  object  to  the  quality  or 
quantity  of  tne  goods,  some  difference  of  opinion  appears  still  to 
prevail  {t),  notwithstanding  a  recent  decision  of  the  Queen's  Bench 
m  the  ne^tive(tt).  These  principles  will  be  illustrated  by  the 
following  instances. 

One  person  in  possession  of  the  goods  of  another  as  bailee  or 
tenanty  may  become  purchaser  of  tli^m  by  parol,  and  may  do  sub- 
sequent acts  without  any  writing  between  the  parties,  which  amount 
to  acceptance;  as,  for  instance,  if  he  sells  or  attempts  to  sell  the 
goods,  or  if  he  disposes  absolutely  of  the  whole  or  any  part  of 
uem,  or  attempts  to  do  so,  or  alters  the  nature  of  the  property  or 
the  Uke:  and  parol  evidence  is  admissible  to  explain  the  cnaracter 
of  the  acts  rehed  on  (j;),  but  the  vendor  may  at  any  time  disaffirm 
such  sale  before  the  vendee  does  anything  to  bind  the  bargain  (y). 
If,  however,  the  buyer  has  ''taken  to "  the  goods  before  the  contract 
is  disaffirmed,  it  will,  as  it  would  seem,  bind  the  bargain  in  favour 
of  the  buyer  as  well  as  the  seller  (z).  Where  goods  are  delivered 
to  the  vendee,  any  objection  on  account  of  non-compliance  with 
the  order  or  otherwise,  must  be  made  within  a  reasonable  time, 
otherwise  the  vendee  will  be  considered  as  having  accepted  them  (a). 
But  if  the  vendee,  before  doing  anything  to  bind  the  bargain  on 
his  party  and  within  a  reasonable  time  afler  the  delivery,  returns 
the  goods  to  the  vendor,  there  will  be  no  acceptance,  and  any 
question  as  to  non-compliance  with  the  order  will  be  immaterial  (b). 
Thus  where  A.  on  a  verbal  order,  sent  to  B.  a  bale  of  sponge,  and 
B.  returned  it  by  a  carrier,  and  sent  a  letter  stating  that  ne  had 
done  so,  having  examined  it,  and  found  it  not  to  be  worth  the 
price  charged,  it  was  held  that  there  was  no  acceptance  of  the 
sponge  to  take  the  case  out  of  the  statute,  and  the  plaintiff  was 
nonsuited  (c).  There  can  in  general  be  no  acceptance  unless  the 
vendee  has  had  an  opportunity  of  judging  whether  the  goods  sent 

(«)  iVr  PaHttt  J^  9  B.  &  C.  577,  and  9  tion  between  an  acceptance  and  a  receipt, 

yL  fkVf.^l;  per  Ld.  Campbell,  C.  J.,  in  see  Farina  ▼.  Home,  16  M.  &  W.  123,  and 

Mertom  ▼.  Tihhett,  15  Q.  B.  488  ;  Maberley  15  Q.  B.  454.     Mr.  Justice  Erie  has  ex- 

▼.  SUpkerdf  10  Bingh.  99 ;    Tempest  v.  pressed  a  doubt  whether  the  person  who 

Fitxgeraldt  SB.    &  A.  6S8 ;    Carter  v.  inserted  the  word  had  any  idea  what  he 

TemMeaimtf  6   B.  A  A.  855 ;    Dodaley  ▼.  meant  by  *'  accepUnce."     See  6  £.  &  B. 

Farh^,  It  A.  &  E.  S82  s  Holmee  y.  Hoekws,  784. 

9  Ezch.  756 \  Smith  v.  Smrmam,  9  B.  &  C.  {*)  Edau  v.  Outfield,    1  Q.   B.    802; 

561.  Lillywhite  ▼.  Devereux,  15  M.  &  W.  291. 

(0  Hunt  V.  Heekt^  8  Exch.  814 1  Howe  {if)  Taylor  y.  Wak^ld,  6  £.  &  B.  765. 

▼.  Palmer,  8  B.    &  A.  821 ;   Tempest  ▼.  (s)  Ibid. 

FUMgeraid^  ibid.  680 1   Hansim  r.  Arm-  (a)  Coleman  ▼.   Oibeon,  1   M.  &  Rob. 

tMge^  5  B.  fr  A.  557  ;  Carter  r.  Toutsaint,  168,  Lord    Tenterden,  C.   J.  {    per  Lord 

et^a  s  per  Alderton,  B.,  14  M.  &  W.  277.  Campbell,  C.  J.,  5  E.  &  B.  26. 

(a)  Mortom  ▼.  Tibbett,  15  Q.  B.  428  ;  (b)  Johnson  ▼.  Dodgson,  2  M.  &  W.  658. 

per  Lord  Campbell,  C.   J.,  in    Parker  ▼.  (e)  Kent  ▼.  Huskinson.  8  B.  ft  P.  288. 

WaiUe,  5  E.  &  B.  26.    As  to  the  diaiinc-  See  also  cases  cited  in  next  note. 
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correspond  with  the  order ;  hence,  where  to  comply  with  the  order, 
it  is  necessary  to  select  and  separate  the  goods  sold  from  a  laiger 
bulk,  there  can  be  no  acceptance  of  the  smaller  quantity  before 
such  separation  (ft). 

The  conduct  of  the  vendee  after  receipt  of  the  goods,  will  often 
afford  a  criterion  for  determining  whether  he  has  accepted  them  ; 
as  if  he  does  any  act  to  the  goods  which  would  be  of  wrong  if  he 
were  not  owner  of  them,  and  of  right  if  he  were,  the  doing  of  that 
act  is  evidence  that  he  has  accepted  them  (c).  Thus  where  the 
vendee  unpacks  a  perishable  article,  as  seed,  and  spreads  it  out, 
such  spreading  out  will  not  be  a  conclusive  acceptance,  even 
though  it  might  materially  alter  the  condition  of  the  tning,  because 
it  might  have  been  so  treated  by  authority  of  the  vendor,  or  for 
the  benefit  of  the  article  on  account  of  its  state ;  and  consequently 
it  will  be  a  question  for  the  jury  with  what  intent  the  act  was 
done  (d).  Acts  done  for  the  mere  purpose  of  examination  of  the 
goods,  do  not  constitute  an  acceptance  (e).  If  the  vendee,  after 
having  had  an  opportunity  of  judging  of  the  goods,  resells  a  portion 
or  the  whole  to  a  sub-vendee,  he  will  be  taken  to  have  accepted 
them  (/) ;  and  such  resale  may  amount  to  an  acceptance  and 
actual  receipt,  even  where  the  vendee  has  had  no  such  oppor- 
tunity (g).  And  the  expressions  used  by  the  vendee  on  receipt  of 
the  goods  are  sometimes  material  to  be  considered  (h).  It  would 
appear  that  the  acceptance  and  retention  of  the  bill  of  lading  or 
other  indicia  of  property  in  goods,  may  amount  to  an  acceptance 
and  receipt,  though  the  goods  themselves  are  not  received  (»). 

Where  a  joint  order  is  given  for  several  classes  of  goods,  the 
acceptance  of  one  class  is  a  part  acceptance  of  the  whole  (A),  and 
it  makes  no  difference  that  some  of  the  goods  ordered  are  ready 
made  at  the  time,  and  the  others  are  to  be  manufactured  according 
to  order,  and  the  ready  made  goods  are  afterwards  delivered  and 
paid  for  (/).  So  where,  under  a  contract  to  sell  goods  of  particular 
quality,  a  portion  of  them,  but  of  an  inferior  description,  is  delivered, 
retainer  of  this  portion  by  the  vendee  will  be  a  waiver  of  any  ob- 
jection to  the  quality  of  this  portion,  and  will  consequently  bind 
the  bargain  as  to  the  whole  (m).  Where  a  sample  is  delivered  to 
and  accepted  by  the  purchaser,  and  such  sample  is  to  be  accounted 

(6)  Hunt  V.  Hecht,  8  Exch.  814;  Cww-  kinsop  v.  Clayton,  7  Taunt.  597. 
liffe  V.  Harrison,  6  Exch.  903 ;  Gorman  v.  {g)  Morton  v.  Tibbett,  15  Q.  B.  428. 

Boddtfy  2  C.  &  K.  145  ;  Acraman  v.  Mor-  (A)  Saunders  v.  Topp,  4  Exch.  390. 

riee,  8  C.  B.  449.  (i)  Meigh  v.  Meredith,  2  E.  &  B.  874. 

(c)  Parker  v.  fValiis,  5  E.  &  B.  28.  (*)  Elliott  v.  Thomas,  3  M.  &  W.  170 ; 

(d)  Parker  v.    Wallis,  supra ;  Curtis  v.  Bigg  v.  fVhiskin,  14  C.  B.  195. 

Pugh,  10  Q.  B.  Ill  ;  and  gee  Elliott   v.  (1)  Scott  y.  The  Eastern  Counties  Rail- 

Thomas,  8  M.  &  W.  170.  way  Co.,  12  M.  8;  W.  33 ;  and  see  Thomp- 

(e)  Ibid.  son  v.  Maceroni,  3  B.  &  C.  1. 

(/)  Chapman  v.  Morton,  11    M.  &  W.  (m)  Gilliattv.  Roberts,  19  L.  J.,  Exch. 

534;  Harnor  v.   Groves,   15    C.  B.  667;       410. 
Chaplin   V.  Rogers,    1    East,    192;  Blen^ 
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for  in  the  weight  or  measure  of  the  commodity  sold,  this  will  be 
considered  as  a  sufficient  acceptance  and  receiving  of  part  of  the 
goods,  so  .as  to  take  the  case  out  of  the  statute  (w) ;  but  tne  delivery 
of  a  sample  which  is  no  part  of  the  thing  sold,  will  not  {o).  After 
a  bargain  and  sale  of  a  stack  of  hay  between  the  parties  on  the 
spot  where  the  stack  stood,  evidence  that  the  vendee  actually  sold 
part  of  it  to  another  person,  by  whom,  though  against  the  vendee's 
approbation,  it  was  taken  away,  is  sufficient  to  warrant  the  jury  in 
finding  a  delivery  to,  and  an  acceptance  by,  the  vendee,  so  as  to 
take  the  case  out  of  the  statute  {p). 

There  may  be  an  acceptance  and  receipt  to  satisfy  the  statute, 
though  the  goods  are  never  out  of  the  possession  of  the  vendor, 
but  for  this  purpose  it  is  necessary  that  the  character  of  that 
possession  should  be  changed,  that  is,  that  the  former  owner 
should  have  ceased  to  hold  them  in  his  character  of  unpaid  vendor, 
and  should  have  commenced  to  hold  them  as  warehouse  keeper 
for  the  vendee  (a).  Thus  where  a  bargain  for  the  purchase  of  a 
horse  to  be  delivered  immediately  had  been  completed,  and  the 
vendee  afterwards  agreed  to  lend  him  to,  and  left  him  with,  the 
vendor,  it  was  held  that  there  was  a  sufficient  acceptance  within 
the  statute  (r).  So  where  a  person  having  purchasecl  a  horse  of  a 
horse-dealer  desired  him  to  Keep  the  horse  at  livery  for  him,  and 
the  horse-dealer  accepted  the  order,  and  put  the  horse  out  of  his 
sale-stable  into  another  stable :  this  was  held,  to  be  a  sufficient 
delivery,  so  as  to  take  the  case  out  of  the  statute  («).  But  where 
a  horse  was  sold  by  verbal  contract,  but  no  time  was  fixed  for  the 
payment  of  the  price;  the  horse  was  to  remain  with  the  vendors 
for  twenty  days  without  any  charge  to  the  vendee;  at  the  expira- 
tion of  that  time  the  horse  was  sent  to  grass,  by  the  direction  of 
the  vendee,  and  by  his  desire  entered  as  the  horse  of  one  of  the 
vendors :  it  was  held,  that  there  was  no  acceptance  of  the  horse 
by  the  vendee  {t).  So  where  a  vendee  verbally  agreed,  at  a  public 
market,  with  the  agent  of  the  vendor,  to  purchase  twelve  bushels  of 
tares,  (then  in  vendor's  possession,  constituting  part  of  a  larger 
quantity  in  bulk,)  to  remain  in  vendor's  possession  until  called  for, 
and  the  agent,  on  his  return  home,  measured  the  twelve  bushels 
and  set  them  apart  for  the  vendee;  it  was  held,  that  this  did  not 
amount  to  an  acceptance  by  the  latter,  so  as  to  take  the  case  out 
of  the  statute  (u).  So  where  A.  agreed  to  purchase  a  horse  from 
B.  for  ready  money,  and  to  take  him  within  a  time  agreed  upon  ; 
about  the  expiration  of  that  time,  A.  rode  the  horse,  and  gave 
directions  as  to  its  treatment,  &c.  but   requested   that  it  might 

(»)  Hinde  v.  Whiiehouse,  7  East,  55S ;  (r)  Marvin  v.  fVallis,  6  £.  &  B.  726. 

Kilnitz  ▼.  Surrey,  5  Esp.  268;  Gardner  ▼.  («)  Elmore  v.  SUme,  1  Taunt  458;  and 

Greut,  2  C.  B.,  N.  S.  340.  see  Beaumont  v.  Brengeri,  5  C.  B.  301. 

(e)  Taioer  ▼.  West,  Holt,  N.  P.  C.  178.  (/)  Carter  v.  Touuaint,  5  B.  &  A.  855  ; 

( p)  Chaplin  v.  Rogers,  1  East,  192.  and  see  Holmes  v.  Hoskins,  9  Exch.  753. 

Iq)  Beaumont  v.  Brengeri,  5  C.  B.  315.  (u)  Howe  v.  Palmer,  3  B.  &  A.  321. 
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remain  in  B.'a  poseession  for  a  further  time,  at  the  expiration  of 
which  he  promised  to  fetch  it  away  and  pay  the  price,  to  which  B. 
assented ;  the  horse  died  before  A.  paid  the  price  or  took  it  away : 
it  was  held,  that  there  was  not  any  acceptance  within  the  statute  (x). 
So  where  a  corn-factor,  at  Nottingham,  and  who  also  had  a  ware- 
house at  Derby,  on  the  1 8th  November  agreed  to  sell  to  the  de- 
fendant a  Quantity  of  barlev^  the  property  of  the  plaintiff,  and  th^i 
in  the  hanas  of  J.  S.  for  the  purpose  of  being  kiln-dried,  at  3Hs, 
per  quarter,  to  go  by  the  corn-factor's  first  boat,  and  to  be  deUvered 
at  Derby  at  the  corn-factor's  warehouse.  The  38<.  per  quarter 
was  a  higher  price  on  account  of  the  delivery  being  at  the  corn- 
factor's  expense.  Afterwards  the  defendant  went  to  J.  S.,  told 
him  he  had  bought  the  barley,  and  desired  him  to  see  it  delivered 
and  measured,  and  put  up  properly.  Two  or  three  days  afterwards 
the  barley  was  sent  by  tne  first  boat,  and  on  the  26th  November 
the  corn-factor's  clerk  saw  the  defendant  at  Derby,  and  delivered 
him  the  invoice,  which  the  defendant  took  and  requested  a  week 
longer  for  payment,  which  was  allowed  him,  but  on  the  same  day 
gave  notice  that  he  would  not  accept  the  barley.  The  barley 
arrived  at  the  warehouse  at  Derby  on  the  1st  of  December.  In 
assumpsit  for  goods  sold  and  delivered:  it  was  held,  that  there 
being  no  note  in  writing  the  contract  was  void  (y).  A.  went  to  the 
shop  of  B.  and  Co.,  linen-drapers,  and  contracted  for  the  purchase 
of  various  articles,  each  of  which  was  under  the  value  of  10/.,  but 
the  whole  amounted  to  70/.  .  A  separate  price  for  each  article  was 
agreed  upon;  some  A.  marked  with  a  pencil,  others  were  measured 
in  his  presence,  and  others  he  assisted  to  cut  from  larger  bulks. 
He  then  desired  that  an  account  of  the  whole  might  be  sent  to  his 
house,  and  went  away.  A  bill  of  parcels  was  accordingly  sent, 
together  with  the  gooas,  when  A.  renised  to  accept  them.  It  was 
held,  that  this  was  all  one  contract,  and  therefore  within  the  statute, 
and  that  there  was  no  delivery  and  acceptance  of  any  of  the  goods 
so  as  to  take  the  case  out  of  the  operation  of  this  section  (z).  Where, 
however,  wool  sold  bv  the  plaintiff  to  the  defendant  was  reqaoved 
to  a  warehouse  of  a  third  person,  where  it  was  weighed  and  packed 
in  sheeting  of  the  defendant's,  and  the  course  of  dealing  was  that 
the  wool  remained  on  these  premises  till  paid  for,  it  was  held  that 
there  was  a  sufficient  receipt  and  acceptance  of  the  goods  notwith- 
standing the  plaintiff's  special  interest,  not  properly  a  lien,  in 
respect  of  the  engagement  not  to  remove  them  till  paid  for  (a). 
Where  defendant  employed  plaintiff  to  make  a  wa^on,  and  whilst  it 
was  at  the  plaintiff's  yard  unfinished,  and  during  the  progress  of  the 
work,  the  defendant  procured  a  third  person  to  fix  on  the  iron  work, 
and  a  tilt,  it  was  hela  that  this  did  not  constitute  an  acceptance  (ft). 

(x)  Tempeitv, Fitzgerald, SB. 8c A, ^0.  (a)  DodsUtfY.  Farley,  12  A.  &  E.  6S2. 

(y)  ^*Uy  ▼.  Emery,  4  M.  &  S.  262.  See  abo  Aldridge  v.  Jitkntvn,  7  E.  &  B. 

(c)  Baldey  ▼.  Parker,  2  B.  &  C.  37.  See  886. 

also  BUI  T.  Bament,  9  M.  &  W.  36.  (6)  MiaberUy  v.  Shepherd,  10  Bingb.  99. 
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It  is  now  clearly  established,  contrary  to  what  was  formerly 
held  (c),  that  the  mere  delivery  of  the  goods  to  and  acceptance 
of  them  by  a  carrier  or  agent  to  forward  them,  whether  selected 
by  the  vendee  or  not,  will  not  be  an  acceptance  and  receipt  of 
the  goods  by  the  vendee  (d).  Thus  where  A.,  a  merchant  resident 
in  London,  had  been  in  the  habit  of  selling  goods  to  B.,  resident 
in  the  country,  and  of  delivering  them  to  a  wharfinger  in  London, 
to  be  forwarded  to  B.  by  the  first  ship ;  and,  in  pursuance  of  a 
parol  order  from  B.,  goods  were  delivered  to  and  accepted  by 
the  wharfinger  to  be  forwarded  as  usual ;  it  was  held,  that  this 
was  not  an  acceptance  by  the  buyer,  sufficient  to  take  the  case 
out  of  the  statute  (e).  Timber  was  ordered  to  be  sent  to  the 
vendee  at  Wallingford,  by  the  Great  Western  Raijway,  according 
to  the  previous  course  of  dealing  between  the  parties.  The  timber 
arrived  at  Wallingford  accordingly  on  the  19th  April,  when  the 
vendee  told  the  railway  clerk  he  would  not  take  it.  An  invoice 
was  sent  a  day  or  two  afterwards,  which  the  vendee  received  and 
kept  until  the  28th  May,  when  he  informed  the  vendor  that  he 
declined  to  take  the  timber.  It  was  held,  that  there  was  not  suffi- 
cient evidence  to  warrant  the  jury  in  finding  that  there  had  been 
an  acceptance  of  the  timber,  and  the  court  set  aside  a  verdict  for 
the  plaintiff  as  not  warranted  by  the  evidence  (/). 

Where  the  goods  are  in  the  hands  of  a  warehouseman  or  other 
bailee  at  the  time  of  the  sale,  the  acceptance  of  a  delivery  order 
by  the  vendee  will  not  amount  to  an  acceptance  of  the  goods  until 
such  warehouseman  or  bailee  who  is  onginally  the  agent  of  the 
vendor  shall  have  accepted  the  delivery  order,  and  thereby  assented 
to  hold  the  goods  as  the  agent  of  the  vendee  (^).  Wor  will  it 
make  any  difference  that  the  document  is  a  delivery  warrant  in- 
dorsed to  the  vendee  (//),  or  that  the  goods  are  marked  by  him  (i) ; 
for  the  warehouseman's  possession  is  that  of  the  vendor  "  until  an 
assignment  has  taken  place,  and  the  warehouseman  has  attorned, 
so  to  speak,  to  the  assignee,  and  agreed  with  him  to  hold  for 
him  (A). 

Plaintiff  entered  into  a  parol  agreement  to  sell  to  defendant 
a  mare  for  20/.,  subject  to  the  condition,  that  if  it  should  prove 
to  be  in  foal,  defendant  should,  on  receiving  12/.  from  plaintiff, 
return  it  on  request.  Plgiintiff  delivered  the  mare,  and  received 
20/.  On  its  proving  to  be  in  foal,  he  tendered  to  defendant  12/., 
and  requested  him  to  return  the  mare,  which  defendant  refused  to 

(e)  Hari  ▼.  Sailleyt  3  Campb.  528.  Bush,  27  L.  J.,  Q.  B.  271. 

{d)  Meredith  v.  Meigh,  2  E.  &  B.  364;  (e)  Hanson  v.  Armitagej  supra, 

Himson  t.  Armitagey  d  B.  &  A.  557  ;  Nor-  {/)  Norman  v.  Phillips^  supra. 

maay.Philiips,  14M.&W.  276;   Coombs  (g)  Bentall  v.   Bum,  3  B.  &  C.  426; 

V.  The  Bristol  and  Exeter  Railway  Co.,  3  Ry.  &  M.  107,  *S.  C. 

H.  &  N.    510;  Hunt  ▼.  Hecht,  8  Exch.  [h)  Farina  v.  Home,  16  M.  &  W.  119. 

814;  Morton  ▼.   Tibbett,  15   Q.  B.  428;  (i)  Proctor  v,  Jones,  1  C.  &  P.  532. 

Bushell  Y.    WUeUr,  ibid.  442  ;    Hart  v.  {k)  Per  Parke,  B.,  16  M.  &  W.  123. 

VOL.  II,  N 
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do ;  it  was  held,  that  the  contract,  to  return  it  on  payment  of  12/. 
was  not  a  distinct  contract  of  sale,  but  one  of  the  conditions  of 
the  original  sale  to  the  defendant,  and  that  the  delivery  of  the  mare 
to  the  defendant  took  the  whole  agreement  out  of  the  statute  (/). 

If  the  purchaser  of  goods  draws  the  edge  of  a  shilling  over  the 
hand  of  tne  vendor,  and  returns  the  money  into  his  own  pocket, 
which  is  called  in  the  North  of  England  "  striking  off  a  bargain," 
this  is  not  a  part  payment  within  the  statute  (m). 

Or  that  some  Note  or  Memorandum  in  Writing  of  the  Bargain 
he  made.  —  The  memorandum  must  be  made  before  action 
brought  (w).  The  memorandum  need  not,  however,  be  the  contract 
itself,  for  the  contract  may  be  made  without  writing;  and  if  a 
memorandum  in  writing  be  afterwards  made  embodying  that 
contract,  and  be  signed  by  one  of  the  parties  or  his  agent,  he 
being  the  party  to  be  charged  thereby,  the  statute  is  satisfied  (o). 
But  if  the  original  contract  is  itself  in  writing,  signed  by  both 
parties  (p),  that  would  be  the  binding  instrument,  and  no  subse- 
quent memorandum,  signed  by  one  party,  could  have  any  effect  (y). 
An  action  on  the  case  was  brought  against  the  defendants  for 
not  accepting  and  paying  for  goods  which  they  had  contracted  to 
purchase  by  the  following  memorandum  in  writing :  "  We  agree 
to  give  Mr.  Egerton  19a.  per  pound  for  thirty  bales  of  Smyrna 
cotton,  customary  allowance,  cash  three  per  cent,  as  soon  as  our 
certificate  is  complete.  (Signed)  Matthews  and  Turnbull :  and 
dated  2nd  of  September,  1803."  The  defendants  had  before 
become  bankrupts,  and  their  certificate  was  then  waiting  for  the 
Lord  Chancellor's  allowance,  and  after  it  w^as  allowed  they  signed 
the  memorandum  again.  It  was  objected,  on  the  authoiity  of 
Wain  V.  Warlters^  that  the  contract  being  altogether  executory, 
and  no  consideration  for  the  promise  appearing  on  the  face  of  the 
writing,  nor  any  mutuality  in  the  engagement,  it  was  void ;  but 
the  court  overruled  the  objection  on  this  ground, — that  the  object 
and  wording  of  the  seventeenth  section  was  different  from  that  of 
the  fourth  section,  in  which  the  word  agreement  was  introduced, 
and  upon  which  the  decision  in  Wain  v.  Warlters  proceeded.  And 
Lord  JSllenborough,  C.  J.,  observed,  that  in  this  case  of  Egerton  v. 
Matthews,  the  words  of  the  statute  were  satisfied,  if  there  were 
some  note  or  memorandum  in  writing  of  the  bargain,  signed  by 
the  parties  to  be  charged  by  such  contract.  And  this  was  a  me- 
morandum of  the  bargain,  or  at  least  of  so  much  of  it  as  was 
sufficient  to  bind  the  parties  to  be  charged  therewith,  and  whose 
signatures  to  it  was  all  that  the  statute  required  (r).    Assumpsit  for 

(/)  Williamt  y.  Burgen,  10  A.   &   £.  (o)  Per  Patteson,  J.,  in  Sietfewright  y. 

499  ;  and  gee  Harman  v.  Reeve,  18  C.  B.  Archihaldy  17  Q.  B.  114. 

587.  (p)  8eepo«^  p.  880. 

(m)  B/f»iHn«op  y.  C/ay^oft,  7  Taunt.  597.  (9)  See  note  (o),  fvpra. 

(n)  Bill  \lBam9nt,  9  M.  &  W.  36.  (r)  Egertw  y.  MaHhewe,  6  East,  307. 
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goods  sold  and  delivered.  Plea,  N.  A.  The  plaintiffs,  on  the 
26th  January,  1826,  had  sent  from  Worcester  to  the  defend  wit  at 
Derby  an  invoice  of  five  pockets  of  hops,  and  delivered  the  hops 
the  same  day  to  a  carrier  to  be  conveyed  from  Worcester  to 
Derby,  and  informed  the  defendant  at  the  same  time  that  they  were 
so  forwarded.  The  invoice  described  the  plaintiffs  as  the  sellers, 
and  the  defendant  as  the  purchaser  of  the  hops.  The  defendant 
afterwards  wrote  to  the  plaintiffs  as  follows  :  "  The  bops  which  I 
bought  on  the  25th  of  last  month  are  not  yet  arrived,  nor  have  I 
ever  heard  of  them.  I  received  the  invoice :  the  last  were  much 
longer  on  the  road  than  they  ought  to  have  been;  however,  if 
they  do  not  arrive  in  a  few  days,  I  must  get  some  elsewhere,  and  con- 
sequently cannot  accept  them."  It  was  held,  that  this  was  not  a 
sufficient  note  in  writing  (s),  as  the  note  in  writing  must  contain 
all  the  terms  of  the  bargain  that  are  to  be  performed  by  the 
defendant  (f),  or  be  connected  with  some  other  document  which 
does(ii) ;  and  parol  evidence  is  admissible  to  show  that  the  note 
is  defective  in  this  respect  (a:).  Several  documents,  if  sufficiently 
connected,  will  constitute  a  good  memorandum  within  the  sta- 
tute (y).  Where  an  offer  to  contract  has  been  made  by  post,  the 
bargain  will  be  completed  on  the  posting  of  a  letter  to  the  other 
party  accepting  his  offer,  notwithstanding  that  the  letter  never 
reaches  its  destination  (z). 

The  price  agreed  to  be  paid  constitutes  a  material  part  of  the 
bargain,  therefore,  where  a  specific  price  is  to  be  paid,  it  must  be 
stated  in  the  note  or  memorandum  (a);  but  a  written  order  for 
goods  "  on  moderate  terras,"  is  sufficient  (J).  If  no  price  be 
agreed  upon,  the  contract  will  be  understood  to  be  for  a  reasonable 
price.  Hence  a  contract  of  sale  may  be  complete  and  binding, 
though  silent  as  to  price,  and  also  as  to  time  and  mode  of  pay- 
ment (c).  Indeed,  it  would  seem  that  a  stipulation  merely  relating 
to  the  mode  of  payment  may,  in  some  cases,  be  omitted  without 
vitiating  the  memorandum  {d). 

Signed  hy  the  Parties, — The  place  of  the  signature  is  immate- 
rial. If  a  person  draw  up  an  agreement  in  his  own  handwriting, 
beginnings  "  I,  A.  B.,  agree,  &c."  (e),  or  write  in  the  third  per- 

(«)  Richards  v.  P^ter,  6  B.  &  C.  487.  Dunlop  v.  Higgitif,  1  H.  L.  Cas.  881. 

(/)  Sari  ▼.  BourdiUon,  1  C.  B..  N.  S.  (a)  Goodmau  v.  Griffiths,    1   H.   &  N. 

196;  Jrcher  v.  BayneSy  5  Exch.  625.  574;  Elmore  v.  Kingscote,  5  B.  &  C.  583. 

(m)  Ksmporihy  v.  Schqfield,  2  B.  &  C.  (6)  Ashcroft  v.  Morrin,  4  M.  &  Gr.  450. 

947;  Jacob  v.  Kirk,2  M.  &   Rob.  221;  (c)  Valpy    v.    Gibson,    4  C.    B.   887; 

Hidgway  v.  Wharton,  27  L.  J.,  Chan.  46.  Hoadly  v.  M*Laine,  10  Bingh.  482 ;  4  M. 

(x)  Goodman  v.    Grifftths,  1    H.   &  N.  &  Sc.  340;  and  see  ante,  p.  861. 

576.  (d)  Sari  v.  BourdiUon^  1  C.  B.,  N.  S.  191. 

(y)  Jackson  v.  Lowe,  9  Bingh.  1  ;  Smith  \e)  Knight  v.  Crockford,  1   Esp.  N.  P. 

▼.  Surman,  9  B.  &  C.  561 ;  Saunderson  v.  C.  190.  per  Eyre,  C.  J. ;   Holmes  v.  Mack- 

Jackson,  2  B.  &  P.  238.  rell,  3  C.  B.,  N.  S.  789.     And  see  post,  p. 

(«)  Duncan  v.  Topham,  8  C.  B.   225;  882. 

N  2 
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son  (/),  the  t^reement  will  be  considered  as  sufficiently  signed. 
Where  articles  of  agreement,  drawn  by  the  secretary  of  a  com- 
pany, purported  to  be  made  between  certain  persons  whose  names 
were  stated  at  the  commencement  as  tlie  contracting  parties,  and 
concluded,  "  as  witness  our  hands,"  but  was  not  signed  by  any  of 
the  parties ;  it  was  held,  not  to  be  sufficiently  signed  within  the 
statute  ig).  In  such  cases,  however,  the  question  is  always  open 
to  the  jury,  whether  the  party,  not  having  signed  it  regularly  at  the 
foot,  meant  to  be  bound  by  it  as  it  stood,  or  whether  it  was  left  so 
unsigned  because  he  refused  to  complete  it  (A).  Thus  an  addition 
made  in  the  handwriting  of  the  defendant  after  his  signature,  for 
the  purpose  of  correcting  a  mistake  in  the  original  writing  and 
signed  by  the  plaintiff,  may  be  enforced  (i).  So  it  seems,  if  a 
person  be  in  the  habit  of  printing  instead  of  writing  his  name,  he 
may  be  said  to  sign  by  his  printed  name,  as  well  as  his  written 
name  (k).  In  an  action  for  the  non-delivery  of  a  quantity  of  gin, 
bought  of  the  defendants,  it  appeared,  that  at  the  time  the  order 
for  the  gin  was  given  by  the  plaintiff  to  the  defendants,  a  bill  of 
parcels  was  delivered  to  the  former,  the  printed  part  of  which  was, 
''  London.  Bought  of  Jackson  and  Hankin,  distillers ;"  and  then 
followed  in  writing,  "  1 ,000  gallons  of  gin,  1  in  6,  gin,  7s. — 350/." 
The  name  of  the  purchaser  was  inserted  in  the  bill  of  parcels. 
About  a  month  after,  the  defendants  also  wrote  the  following  letter 
to  the  plaintiff:  "  Sir,  we  wish  to  know  what  time  we  shaJl  send 
you  part  of  your  order,  and  shall  be  obliged  for  a  little  time  in 
delivery  of  the  remainder :  must  request  you  to  return  our  pipes. 
Yours,  &c.,  Jackson  and  Hankin."  It  was  held,  that  by  connect- 
ing the  bill  of  parcels  with  the  subsequent  letter  of  the  defendants 
the  requisites  of  the  statute  were  sufficiently  complied  with  (Z).  So 
where  the  name  of  the  seller  was  printed  on  the  bill  of  parcels,  but 
he  had  written  thereon  the  name  of  the  purchaser ;  that  was  held, 
to  be  a  recognition  of  the  contract  and  adoption  of  the  printed 
name,  so  as  to  satisfy  the  words  of  the  statute  (m).  The  statute 
requires  the  note  to  be  signed  by  the  party  to  be  charged ;  hence, 
it  will  be  no  objection  that  it  is  not  also  signed  by  the  other  party, 
and,  consequently,  that  there  is  no  remedy  against  him  (n).  But 
a  note  in  writing,  signed  by  one  party,  will  be  insufficient,  unless 
it  also  specifies  the  name  of  the  other  party ;  a  signature  by  the 
defendant,  however,  in  the  plaintiff's  order  book,  on  the  fly-leaf,  at 
the  beginning  of  which  were  written  the  plaintiff's  names,  will 

(/)  Lobb  V.  Stanley^  5  Q.  B.  574.  (/)  Saunderton  ▼.  Jackson,  2  B.  &  P.  238; 

Ig)  Hubert  Y.  Treherne,  3  M.  &  Gr.  743;  and  see  DobeU  v.  Hutchinson,  3  A.  &  E. 

4  ScotfB  N.  R.  486,  nom.  Herbert  v.  Turner.  872,  and  post,  p.  871. 

(A)  Per  Lord  Abinger,  C.  B.,  in  Johnson  (m)  Schneider  v.  Norris,  2  M.  &  S.  286. 

V.  Dodgson,  2  M.  &  W.  653.  (n)  Allen   v.   Bennett,  3   Taunt.    169; 

(i)  Bluck   ▼.    Gompertzy   7   Exch.  862.  Egerton  v.  Matthews,  6  East,  307.     See  5 

See  Coldham  v.  Showier,  3  C.  B.  312.  Taunt.  788,  and  17  Q.  B.  115. 

(*)  Per  Eldon,  C.  J.,  in  2  B.  &  P.  239. 
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do(o).     If  the  note  in  writing  is  signed  by  the  seller  only,  it  will 
plainly  be  insufficient  to  charge  the  buyer  v^). 

A  written  proposal,  containing  the  terms  of  a  proposed  contract, 
signed  by  the  defendant  and  assented  to  by  the  plaintiff  by  word 
of  mouth,  is  also  a  sufficient  agreement  within  the  fourth  section  (9). 
The  defendant  purchased  leasehold  premises  at  an  auction,  and 
signed  a  memorandum  of  the  purchase  on  the  back  of  the  parti- 
culars of  sale,  containing  the  name  of  the  owner  and  the  conditions ; 
it  was  held,  that  the  defendant  was  bound,  although  there  was  not 
any  signature  by  the  vendor  (r).  In  Boy  dell  v.  I>Tummond(8)y  how- 
ever, it  was  held,  that  the  signature  of  the  defendant,  in  a  book 
intituled  "  Shakspeare  Subscribers,  their  Signatures,"  not  referring 
to  a  printed  prospectus  which  contained  the  terms  of  the  contract, 
and  which  was  delivered  at  the  time  to  the  subscribers  to  the 
Boydell  Shakspeare,  could  not  be  connected  with  the  prospectus, 
so  as  to  take  the  case  out  of  the  statute,  inasmuch  as  such  con- 
nection could  not  be  established  without  the  intervention  of  parol 
evidence,  and  that  would  open  a  door  for  perjury,  which  it  was  the 
object  of  the  statute  to  prevent  (f).  Parol  evidence,  however,  is 
admissible  to  identify  a  document  containing  the  terms  agreed  upon 
and  referred  to  by  the  signed  writing  (m).  But  where  the  pur- 
chaser of  lands  by  auction  signed  a  memorandum  of  the  contract 
indorsed  on  the  particulars  and  conditions  of  sale,  and  referring 
to  them,  and  afterwards  he  wrote  to  the  vendor,  complaining  of 
defect  in  the  title,  referring  to  the  contract  expressly,  and  renounc- 
ing it ;  the  vendor  wrote  and  signed  several  letters,  mentioning  the 
property  sold,  the  names  of  the  parties,  and  some  of  the  conditions 
of  sale,  insisting  on  one  of  them  as  curing  the  defect,  and  demand- 
ing the  execution  of  the  contract ;  it  was  held,  that  these  letters 
might  be  connected  with  the  particulars  and  conditions  of  sale,  so 
as  to  constitute  a  memorandum  in  writing,  binding  the  vendor, 
although  neither  the  original  conditions  and  particulars,  nor  the 
memorandum  signed  by  the  purchaser,  mentioned,  or  were  signed 
by,  the  vendor  (»).  The  signature,  it  would  seem,  might  be  by 
mark  (x). 

Or  their  Agents  thereunto  lawfully  authorized, — A  sale  of  goods 
by  auction  is  within  the  seventeenth  section  of  the  statute,  as  a  sale 
of  lands  by  auction  is  within  the  fourth  section  (y) ;  and  it  has  been 

(o)  Sal  v.  Bourdillon,    1  C.  B.,  N  S.  (t)  11  East,  142. 

188 ;  Jacob  v.  Kirk,  2  Moo.  &  Rob.  221.  (t)  See  Sweet  v.  Lee,  3  M.  &  Gr.  452 ; 

See  amie,  p.  859.  4  Scott's  N.  R.  77. 

(p)  Champhnv,  Plummer,  1  B.  &  P.,  (u)  Ridgway    ▼.    Wharton,    27   L.  J., 

N.  R.  252;  and  see  Cooper  v.  Smith,  15  Chan.  46. 

East,  103.  (v)  Dobell  v.  Hutchinson,  3  A.  &  E.  355. 

(9)  SmUh  V.  Neale,  2  C.  B.,  N.  S.  67 ;  (x)  Baker  v.  Dening,  8  A.  &  E.  94. 

Warner  v.  WHlingtw,  3  Drewry,  532;  25  (y)  Kenworthy  v.  Schofield,  2  B.  &  C. 

L.  J^  Chan.  662,  S  C.  945  ;   Walker  v.  Constable,  1  B.  &  P.  306 ; 

(r)  Laythoarp  ▼.  Bryant,  2  B.  N.  C.  735.  ante,  pp.  197,  854. 


872  FRAUDS,  STATUTE  OF. 

uniformly  held  ever  since  the  case  of  Simon  v.  Metivier  (z),  that 
the  auctioneer  or  broker,  during  the  sale,  is  the  agent  of  both 
parties,  and  a  memorandum  made  by  him  of  the  bargain,  is  a  sufti- 
cient  compliance  with  the  terms  oi  the  statute,  to  make  the  con- 
tract of  sale  binding  on  each  (a).  But  the  auctioneer  does  not 
become  the  agent  of  the  bidder  until  the  lot  is  knocked  down  (6), 
and  the  moment  the  sale  is  over  he  is  no  longer  the  agent  of  both 
parties,  but  of  the  seller  only  (c).  The  memorandum  by  the  auc- 
tioneer must  be  a  sufficient  memorandum  ;  for  where,  at  a  sale  by 
auction  of  sugars,  the  auctioneer  (having  before  him  the  printed 
catalogue  of  sale,  containing  the  lots,  marks,  and  number  of  hogs- 
heads, and  the  gross  weights  of  the  sugars ;  and  also  another 
written  paper,  containing  the  conditions  of  sale,  which  latter  he 
read  to  the  bidders,  as  the  conditions  on  which  the  sugars  were  to 
be  sold ;  but  the  two  papers  were  neither  externally  annexed  nor 
contained  any  internal  reference  to  each  other),  wrote  down  on  the 
catalogue  the  name  of  the  highest  bidder,  and  the  sum  bid  for  the 
particular  lots ;  it  was  held,  that  the  minute  made  on  the  catalogue 
of  sale  (which  catalogue  was  not  by  any  reference  incorporated 
with  the  conditions  of  sale),  was  not  a  sufficient  memorandum  of  a 
bargain  under  those  conditions  of  sale  (rf).  Where,  however,  goods 
were  sold  by  auction  to  an  agent,  and  the  auctioneer  wrote  the 
initials  of  the  agent's  name,  together  with  the  prices,  opposite  the 
lots  purchased  by  him,  in  the  printed  catalogue,  and  the  principal, 
afterwards,  in  a  letter  to  the  agent,  recognized  the  purchase;  it 
was  held,  that  the  entry  in  the  catalogue,  and  the  letter  coupled 
together,  were  a  sufficient  memorandum  of  the  contract  (e).  But 
the  agent  contemplated  by  the  17th  section,  who  is  to  bind  a  de- 
fendant by  his  signature,  must  be  a  third  person,  and  not  the 
other  contracting  party  (/);  and  therefore,  where  an  auctioneer 
wrote  down  the  defendant's  name  by  his  authority,  opposite  to  the 
lot  purchased  ;  it  was  held,  that  in  an  action  brought  in  the  name 
of  the  auctioneer,  the  entry  in  such  book  by  the  plaintiff,  the  auc- 
tioneer, was  not  sufficient  to  take  the  case  out  of  the  statute  (g). 
But  if  the  entry  be  made  by  the  auctioneer's  clerk,  it  will  suffice, 
provided  he  does  not  sign  as  witness  only  {h) ;  for  the  clerk  is  not 
identified  with  the  plaintiff  who  sues  ;  and  in  the  business  which 
he  performs,  of  entering  the  name,  he  is  impliedly  authorized  by 
the  purchaser  (i).  A  buyer  of  goods  requested  D.,  the  agent  of  the 
seller,  to  write  a  note  of  the  cofftract  in  the  buyer's  book  :  D.  did 

(z)  1  Bl.  599;  3  Burr.  1921,  S.  C.  Kenworthy  v.   Schq/ield,  2  B.  8r  C.  945, 

(o)  Per  EUenborougk,  C.  J.,  delivering'  S.  P. 

the  opinion   of   the    court  in   Hmde   v.  (<?)  Phillimore  r.  Barry ^  1  Campb.  513. 

Whitehouse^   7   East,   569;    Emmerson   v.  (/)   Ifrt^A/ ▼.  Z)aftmiA,  3  Campb.  203. 

HeelU,  2  Taunt.  38.  (g)  Farebrother  ▼.  Simmontf  5  B.  &  A. 

{b)   IVarlow  v.  Harrison,  28  L.  J.,  Q.  B.  833. 

18.  (A)  GoibeU  v.  Archer,  2  A.  &  E.  500. 

(c)  Mews  V.  Carr,  1  H.  &  N.  488.  (i)  Bird  v.  BouUer,  4  B.  &  Ad.  443  ;   1 

{d)  Hinde  ▼.  Whitehouse,  7  East,  558;  Nev.  &  M.  313. 
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sOy  and  signed  the  note  with  his  own  name.  It  was  held^  that 
such  note  was  not  sufficient  to  bind  the  buyer,  inasmuch  as  D. 
was  not  his  agent  (k).  If,  on  the  sale  by  auction  of  goods,  the 
same  person  is  declared  the  highest  bidder  for  several  lots,  a  dis- 
tinct contract  arises  for  each  lot ;  and  although  all  the  lots  together 
purchased  by  the  same  person  exceed  10/.  in  value,  yet  if  the  lots 
are  separately  of  less  value  than  lOZ.  a  memorandum  in  writing  is 
not  necessary  (I).  It  seems  that  the  auctioneer  may  alter  the  terms 
of  the  sale  by  striking  part  out  of  his  book  before  the  sale,  yet  his 
verbal  declarations  made  at  the  sale  are  not  evidence  to  alter  the 

!>rinted  conditions  (m).  It  is  to  be  observed,  that  neither  the 
burth  nor  seventeenth  sections  of  this  statute  require  that  the 
agent  should  be  authorized  by  writing,  differing  in  this  respect  from 
the  first  and  third  sections  (w) :  a  parol  authority,  therefore,  is  suffi- 
cient (o). 

In  like  manner,  the  memorandum  in  a  broker's  book,  and  the 
bought  and  sold  notes  transcribed  therefrom,  and  delivered  to  the 
buyer  and  seller  respectively,  are  sufficient  to  bind  the  bargain, 
the  broker  being  considered  the  agent  of  both  parties  (j?).  The 
broker  being  the  agent  of  both  paities  may,  as  such,  bind  them  by 
signing  the  same  contract  on  benalf  of  buyer  and  seller.  But  if  he 
does  not  sign  the  same  contract  for  both  parties,  neither  wiU  be 
bound.  And  so  also  if  he  does  not  sign  the  contract  really  entered 
into  iq).  Some  doubt  has  been  entertained  as  to  whether  the  entry 
in  the  broker's  book  or  the  bought  and  sold  notes,  constitute  the 
original  contract.  "  Where  there  has  been  an  entry  of  the  con- 
tract by  the  broker,  in  his  book,  signed  by  him,  I,"  says  Lord 
Campbell,  C.  J.,  "should  hold  without  hesitation,  notwithstanding 
some  dicta,  and  a  supposed  ruling  of  Lord  Tenterden,  in  Thornton 
V.  Meux  (r),  to  the  contrary,  that  this  entry  is  the  binding  con- 
tract between  the  parties,  and  that  a  mistake  made  by  him,  when 
sending  them  a  copy  of  it  in  the  shape  of  a  bought  or  sold  note 
would  not  affect  its  validity.  But  the  broker,  to  save  himself 
trouble,  now  omits  to  enter  and  sign  any  contract  in  his  book,  and 
still  sends  bought  and  sold  notes  as  before.  If  these  agree,  they 
are  held  to  constitute  a  binding  contract ;  if  there  be  any  material 
variance  between  them  they  are  both  nullities,  and  there  is  no 
binding  contract"  (*).  It  may  be  considered,  then,  that  the  entry 
in  the  oroker's  book  is,  properly  speaking,  the  original,  and  ought 

{k)  Graham  ▼.  Musson,  5  B.  N.  C.  603 ;  (p)  Sucker  v.  Cammeyer,  1  Esp.  105  ; 

7  Scott.  769.     See  also  Graham  v.  Fret-  and  per  Lord  Ellenborough,  C.  J.,  in  Hinde 

wll,  3  M.  &  Gr.  368 :  4  Scott's  N.  R.  25  ;  v.  fVhiiehouse,  7  East,  569. 
DUou  V.  Broonifield,  2  Chit  205.  (q)  Pitts  v.  Beckett,  13  M.  &  W.  743. 

(0  Emmer$9m  ?.  Heeiit,  2  Taant  38.  (r)  M.  &  M.  43.  See  Cumming  ▼.  Roe^ 

(m)  ShelioH  v.  Litrims,  2  C.  &  J.  711.  buck,  Holt,  176;  Howes  v.  Foster,  1  Moo. 

See  ants,  p.  198»  and  post,  p.  880.  &  R.  368  ;  Townend  v.  Drakrford,  1  C.  & 

(ii)  See  auie,  p.  829.  K.  20. 

{o)  Per  Kenjfom,   C.   J.,  in   Rmcker  v.  (#)  In  Sievewright  v.  Archibald,  17  Q. 

Cammeyer,  1  Esp.  N.  P.  C.  106.    See  alao  B.  124. 
Emmtrwm  v.  Heelis,  2  Taunt  46. 
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to  be  signed  by  him.  The  bought  and  sold  notes  delivered  to  the 
parties  ought  to  be  copies  of  it:  a  valid  contract  may  be  made 
by  perfect  notes  signed  by  the  broker,  and  delivered  to  the  parties, 
although  the  book  be  not  signed,  but  if  the  notes  are  imperfect,  an 
unsigned  entry  in  the  book  will  not  supply  the  defect  (0- 

Hence,  where  the  broker  having  made  a  contract,  entered  it  in 
his  book,  but  did  not  sign  it,  and  afterwards  signed  and  delivered 
to  the  contracting  parties  bought  and  sold  notes  materially  differing 
from  each  other ;  it  was  held,  that  there  was  not  any  valid  con- 
tract in  writing  to  bind  the  parties  (u). 

The  traveller  of  the  defendant  had  sold  a  quantity  of  tallow  to 
the  plaintiff,  to  be  delivered  at  a  certain  time.  The  plaintiff  had 
signed  the  bought  note,  and  the  traveller  had  signed  the  sold  note 
for  the  defendant,  and  left  it  with  the  plaintiff.  The  tallow  not 
having  been  delivered  at  the  time  specified,  plaintiff  brought  an 
action  and  produced  in  evidence  the  sold  note.  The  defendant 
produced  in  evidence  the  bought  note ;  between  which  and  the 
sold  note  there  was  a  material  variance.  The  plaintiff  was  non- 
suited (x).  This  doctrine  renders  it  essentially  necessary  that  a 
plaintiff  should  procure  an  inspection  of  the  other  note,  before  he 
can  commence  his  action  with  safety,  unless  he  has  retained  a  copy. 
But  where  a  broker  made  an  entry  of  a  contract  in  his  book,  which 
he  did  not  sign,  but  sent  to  the  vendor  and  purchaser  bought  and 
sold  notes  copied  from  the  book,  and  signed  by  him ;  it  was  held, 
that  these  were  a  sufficient  memorandum  of  the  bargain,  and  the 
parties  were  bound  by  the  contract  so  made  (y). 

A  material  alteration  in  a  sale  note  by  the  broker,  after  the  bar- 
gain made,  at  the  instance  of  one  of  the  parties,  or  by  the  party 
himself,  without  the  consent  of  the  other,  annuls  the  instrument,  so 
as  to  preclude  that  party  from  recoverii^  upon  the  contract,  evi- 
denced by  the  instrument  so  altered  by  him  (z). 

Where  there  is  a  material  variance  between  the  notes,  and  they 
are  signed,  not  by  the  same  agent  for  both  parties,  but  by  the  con- 
tracting parties  themselves,  or  a  different  agent  for  each,  it  will  be 
a  question  of  fact  for  the  jury  whether  both  parties  meant  the 
note  signed  by  the  defendant  to  be  the  contract,  in  which  case 
there  will  be  a  sufficient  memorandum  within  the  statute ;  or, 
whether  the  defendant  never  intended  to  be  bound   unless   the 

(0  Per    Abbott,   C.    J.,    in    Grant    v.  Moo.  P.  C.  C.  282, 

Fletcher,  5  B.  &  C.  437.     See  Thornton  v.  (or)  Smith  ▼.  Reynolds,  coram  Taunton, 

CharUs,  9  M.  &  W.  802.  J.,  Somerset  Lent  Ass.  1831,  MS. 

(tt)  Grant  ▼.  Fletcher,  5  B.  &  C.  436  ;  (y)  Groom   v.  4fialo,  6  B.  &  C.   117; 

Sievewright  v.  Archibald,  17  Q.  B.   108;  Trueman  v.  Loder,  11  A.  &  E.  589. 

Thornton   ▼.   Kempster,    6    Taunt'  786 ;  (z)  Mollettv.  Wackerbarlh,5C,B,\Sl ; 

Cumming  v.  Roebuck,  Holt,  172 ;  Gregson  Powell  v.  IHvett,  15  East,  29. 
V.  Ruck,  4  Q.  B.  747  ;  Cowie  v.  Rei^ey,  5 
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plaintiff  should  also  sign  a  correlative  note  to  bind  him,  in  which 
latter  case  there  is  no  valid  contract  (a). 

Where  A.  and  B.  being  jointly  interested  in  a  quantity  of  oil, 
A  entered  into  a  contract  for  the  sale  of  it  without  the  authority 
or  knowledge  of  B.,  who,  upon  receiving  information  of  the  cir- 
cumstance, refused  to  be  bound,  but  afterwards  assented  by  parol, 
aud  samples  were  delivered  to  the  vendees ;  it  was  held,  m  an 
action  against  the  vendees,  that  B.'s  subsequent  ratification  of  the 
contract  rendered  it  binding  (6).  So  in  ^innitz  v.  Surry ,  Paley, 
Pr.  and  Ag.  171,  n.  3rd  ed.,  where  the  broker,  who  signed  the 
broker's  note  upon  a  sale  of  com  was  the  seller's  agent.  Lord  Ellen- 
borough  held,  that  if  the  buyer  acted  upon  the  note,  that  was  such 
an  adoption  of  his  agency,  as  made  the  note  sufficient  within  the 
statute.  So  where  -A.,  without  authority,  made  a  contract  in 
writing  for  the  purchase  of  goods  by  B.,  and  B.  subsequently 
ratified  the  contract ;  it  was  held,  that  such  ratification  rendered 
A.  an  agent  lawfully  authorized  within  the  statute  (c).  A  ratifica- 
tion of  an  am'eement  under  the  fourth  section  made  by  an  agent 
majr  be  good,  notwithstanding  that  the  principal  was  not  made  ac- 
quainted with  all  the  terms  (a). 

On  the  Effect  of  Parol  Evidence  of  a  Variation  or  Waiver  of  a  Written 

Contract, 

The  question  as  to  the  admissibility  of  parol  evidence  to  vary  or 
annul  a  written  contract,  has  recently  been  before  the  courts  on 
several  occasions.  The  judgments  then  delivered,  which  show 
that  there  is  a  distinction  in  this  respect  between  contracts  which 
do,  and  contracts  which  do  not,  come  within  the  Statute  of 
Frauds,  render  it  unnecessary  to  insert  the  earlier  decisions.  By 
an  agreement  in  writing,  the  plaintiff  contracted  to  sell  the  defend- 
ant several  lots  of  lano,  and  to  make  a  good  title  to  them ;  and  a 
deposit  was  paid.  It  was  afterwards  discovered  that  a  good  title 
coald  not  be  made  to  one  of  the  lots  \  and  it  was  then  verbally 
agreed  between  the  parties,  that  the  vendee  should  waive  the  title 
as  to  -that  lot.  The  vendor  delivered  possession  of  the  whole  of 
the  lots  to  the  vendee,  which  he  accepted.  In  an  action  brought 
by  the  vendor  to  recover  the  remainder  of  the  purchase-money, 
the  declaration  stated,  that  the  plaintiff  agreed  to  deduce  a  good 
title  to  all  the  lots  except  one,  and  that  the  vendee  discharged  and 
exonerated  him  from  making  out  a  good  title  to  that  tot,  and 
waived  his  right  to  require  the  same.  Lord  Denman^  C.  J.,  in  de- 
livering the  opinion  of  the  court,  observed,  that  after  an  agreement 
not  coming  within  the  statute  '^  has  been  reduced  into  writing,  it  is 
competent  to  the  parties,  at  any  time  before  breach  of  it  by  a  new 

(a)  Moore  v.  Campbell,  10  Exch.  823.  Gothell  v.  Archer,  2  A.  &  E.  500 ;  4  Ney. 

(b)  Soames  t.  Spencer,  1  Dow.  &  Ry.       &  Mann.  485. 

82.  (d)  Fitxmaurice  v.  BayUy,  6  E.  &  B. 

(c)  MaeUan  t.  Dunn,  4  Bingh.  722.  See      868. 
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contract  not  in  writing,  either  altogether  to  waive,  disfiolve  or 
annul  the  former  agreement,  or  in  any  manner  to  add  to  (e),  or  sub- 
tract from,  or  vary  or  qualify  the  terms  of  it,  and  thus  to  make  a 
new  contract;  which  is  to  be  proved  partly  by  the  written  agree- 
ment and  partly  by  the  subsequent  verbal  terms  engrafted  upon 
what  will  thus  be  left  of  the  written  agreement."  And  his  lordship, 
after  reading  the  fourth  section,  said :  "  It  is  to  be  observed  that 
the  statute  does  not  say  in  distinct  terms  that  all  contracts  or 
agreements  concerning  the  sale  of  lands  shall  be  in  writing ;  aU 
that  it  enacts  is,  that  no  action  shall  be  brought  unless  they  are  in 
writing.  And  as  there  is  no  claiise  in  the  act  which  requires  the 
dissolution  of  such  contracts  to  be  in  writing,  it  should  rather  seem 
that  a  written  contract  concerning  the  sale  of  lands  may  still  be 
waived  and  abandoned  by  a  new  agreement  not  in  writing,  and  so 
as  to  prevent  either  party  from  recovering  on  the  contract  which 
was  in  writing.  It  is  not,  however,  necessary  to  give  an  opinion 
upon  that  pomt,  ^s  this  is  not  a  waiver  and  abandonment  of  the 
whole  written  agreement,  but  only  a  part  of  it ;  and  the  question 
is,  what  is  the  effect  of  that  ?  It  may  be  said  by  the  plaintiff,  that 
this  does  not  in  any  degree  vary  what  is  to  be  done  by  either 
party ;  that  the  same  land  is  to  be  conveyed,  there  is  to  be  the 
same  extent  of  interest  in  the  land,  and  it  is  to  be  conveyed  at  the 
same  time,  and  the  same  price  is  to  be  paid ;  and  that  it  is  only  an 
abandonment  of  a  collateral  point.  But  we  think  the  object  of 
the  Statute  of  Frauds  was  to  exclude  all  oral  evidence  as  to  con- 
tracts for  the  sale  of  lands,  and  that  any  contract  which  is  sought 
to  be  enforced  must  be  proved  by  writing  only.  But,  in  the 
present  case,  the  written  contract  is  not  that  which  is  sought  to  be 
enforced,  it  is  a  new  contract  which  the  parties  have  entered  into, 
and  that  new  contract  is  to  be  proved,  partly  by  the  former  written 
agreement,  and  partly  by  the  new  verbal  agreement ;  the  present 
contract,  therefore,  is  not  a  contract  entirely  in  writing ;  and  as  to 
the  title  being  collateral  to  the  land,  the  title  appears  to  us  to  be  a 
most  essential  part  of  the  contract,  for,  if  there  be  not  a  good 
title,  the  land  may,  in  some  instances,  better  not  be  conveyed  at 
all ;  but  our  opinion  is  not  formed  upon  the  stipulation  about  the 
title'  being  an  essential  part  of  the  agreement,  but  upon  the  general 
effect  and  meaning  of  the  Statute  of  Frauds,  and  that  the  contract 
now  brought  forward  by  the  plaintiff  is  not  wholly  a  contract  in 
writing."  A  rule  wwi,  which  had  been  obtained  for  entering  a 
nonsuit,  was  accordingly  made  absolute  (f). 

In  a  subsequent  case(^),  the  written  agreement  was,  that  the 
plaintiff  should  grant  a  lease  to  the  defendants,  and  the  defendants 
should  take  certain  quantities  of  straw  and  other  things  at  a  valua- 
tion, to  be  made  by  persons  named  respectively  by  plaintiff  and  de- 

(e)  See  Jeffrey  Y.  fValion,  1  Stark.  267.  (g)  Harvey  ▼.  Grabhamy  5  A.  &  E.  61. 

(/)  Goss  V.  Lord  Nugent,  5  B.  &  Ad.  58. 
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feodants,  or  their  umpire^  in  the  usual  way,  and  the  defendants 
entered  under  the  agreement,  and  took  possession  of  the  straw,  &c. 
A  parol  agreement  was  afterwards  entered  into,  that  the  valuation 
should  be  made  by  one  D.  The  defence  set  up  to  an  action  to 
recover  the  amount  of  D.'s  valuation  was,  that  no  valuation  had 
been  made  pursuant  to  the  original  agreement  It  was  held,  on 
demurrer,  tlmt,  although  the  part  of  the  written  agreement  which 
was  varied  by  parol  might  have  been  good  of  itself  without  writing, 
by  reason  of  the  acceptance  of  the  straw,  &c.,  yet  it  was  not  com- 
petent to  the  parties,  by  agreement  not  in  writing,  to  separate  into 
two  parts  the  subject-matters  of  the  original  agreement,  and  to 
substitute  a  new  agreement,  not  in  writing,  as  to  the  straw,  &c. ; 
and  judgment  was  given  for  the  defendants.  In  deciding  this 
case,  the  court  adverted  to  Oo$8  v.  Lord  Nugent  (h),  as  a  case  in 
which  it  was  doubted  vrtiether  it  was  competent  to  the  parties  to 
waive  and  abandon  an  agreement  in  writing  by  parol,  but  expressed 
no  direct  opinion  on  the  subject  (i). 

In  another  case,  the  plaintiff  brought  his  action  to  recover  the 
deposit  paid  by  him  on  entering  into  a  written  contract,  by  which 
the  defimdant  agreed  to  sell  the  lease  of  a  house  and  dieliver  pos- 
session by  a  day  named.  It  appeared,  at  the  trial,  that  on  that  day 
neither  of  the  parties  were  in  a  situation  to  carry  the  contract 
into  efiect,  but  within  a  reasonable  time  afterwards  the  obstacles 
miffht  have  been  removed ;  but  before  that  time  arrived,  the  plain^ 
tifi  insisted  that  the  contract  was  at  an  end,  and  demanded  the 
return  of  the  deposit.  The  count,  upon  which  the  court  held  the 
phuntifiP  might  recover,  was  one  for  money  had  and  received. 
Tiadaly  C.  J.,  in  delivering  the  opinion  of  the  court,  stated  (j),  that 
the  question  was,  "  Can  the  day  for  the  completion  of  the  purchase 
of  an  interest  in  land,  inserted  in  a  written  contract,  be  waived  by 
a  paorol  agreement,  and  another  day  be  substituted  in  its  place,  so 
as  to  bind  the  parties  ?  We  are  of  opinion  that  it  cannot  This  is 
an  agreement  for  the  sale  of  land,  upon  which,  by  the  Statute  of 
Frauds^  sect  4,  no  action  can  be  brought,  *  unless  it  is  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  his  agent 
thereunto  lawfully  authorized/  Now  we  cannot  get  over  the  diffi- 
culty which  has  been  pressed  upon  us,  that  to  allow  the  substitu- 
tion of  a  new  stipulation  as  to  the  time  of  completing  the  contract, 
by  reason  of  a  subsequent  parol  agreen^nt  between  the  parties  to 
that  effect,  in  lieu  oi  a  stipulation  aft  to  time  contained  in  the 
written  agreement  signed  by  the  parties,  is  virtually  and  substan- 
tiaUy  to  ^ow  an  action  to  be  brought  on  an  agreement  relating 
to  the  sale  of  land,  partly  in  writing  signed  by  the  parties,  and 
partly  not  in  writing,  but  by  parol  only,  and  amounts  to  a  contra- 
vention of  the  Statute  of  Frauds."     So  an  agreement  to  pay  a 

(h)  SuprUf  p.  87&  928  :  5  Scott,  196. 

(•)  Stowell    v.   Robintm,  8   B.  N.  C.  {J)  8  B.  N.  C.  987. 
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clerk  a  salary  yearly  for  a  series  of  years  cannot  be  altered  by  a 
subsequent  verbal  agreement  to  pay  the  salary  quarterly  (A).  So 
also  where  premises  have  been  let  by  a  written  agreement  a  sub- 
sequent verbal  agreement  to  reduce  the  rent  is  inoperative  (/).  But 
where  premises  have  been  let  by  a  written  agreement  for  a  term 
not  exceeding  three  years  from  the  making^  a  subsequent  verbal 
agreement  to  substitute  other  premises  for  those  originally  let  will 
be  upheld  ;  since  the  taking  of  the  second  set  of  premises  is  a  new 
demise  by  parol  upon  the  terms  of  the  first  written  contract,  and 
not  an  alteration  of  the  terms  of  that  contract  (m). 

In  the  following  case  (n)  the  declaration  in  assumpsit  stated,  that 

I JaintifT  agreed  to  buy,  and  defendant  to  sell,  a  cargo,  to  be  de- 
ivered  "  on  the  20th  to  the  22nd  instant,"  to  be  paid  for  by  an 
acceptance  three  months  from  delivery ;  and  that  afterwards,  before 
the  22nd,  plaintiff,  at  request  of  defendant,  gave  time  for  the 
delivery  to  the  24th :  breach,  that  defendant,  though  requested  (to 
wit,  on  24th),  to  deliver,  had  not,  on  24th  or  any  other  time, 
delivered :  special  damage  by  rise  of  price  between  the  agreement 
and  breach.  Plea,  that  the  giving  of  time  was  part  of  a  contract 
for  the  sale  of  goods  at  the  price  of  above  1 0/. ;  and  that  there  was 
no  part  acceptance,  or  earnest,  or  note  or  memorandum  in  writing. 
Replication,  that  the  giving  of  time  was  not  part  of  the  contract, 
&c.  It  appeared  that  there  was  a  written  contract,  as  stated  in 
the  declaration,  for  the  deliveiy,  "on  the  20th  to  the  22nd,"  but 
the  22nd  falling  on  Sunday,  plaintiff,  at  defendant's  reouest,  ver- 
bally agreed  to  enlarge  the  time  to  the  23rd  or  24th.  The  price 
fluctuated  between  the  time  of  the  agreement  and  the  24th,  being 
higher  on  the  last  day.  It  was  understood  that  the  enlargement 
of  time  would  postpone  the  delivery  of  the  three  months'  accept- 
ance. It  was  held,  that  on  these  facts,  defendant  was  entitled  to 
the  verdict,  the  enlargement  of  time  having  materially  varied  the 
contract,  substituting  for  it  a  new  contract  on  a  similar  considera- 
tion, and  not  bein^  merely  a  dispensation  from  performance  on  a 
particular  day.  The  judgment  of  the  court,  aelivered  by  Lord 
Denmany  contains  the  following  passage,  which  appears,  however, 
to  apply  more  accurately  to  the  f53urth  than  to  the  seventeenth  sec- 
tion : — "  It  was  urged  by  the  plaintiff's  counsel,  that  the  defendant's 
argument  reduced  him  to  an  mconsistency :  that  he  alleged,  on  the 
one  hand,  an  alteration  of  the  contract  by  parol,  and  yet,  on  the 
other,  asserted  that  such  alteration  by  parol  could  not  be  made. 
But  this  is,  in  truth,  to  confound  the  contract  with  the  remedy 
upon  it.  Independently  of  the  statute,  there  is  nothing  to  pre- 
vent the  total  waiver,  or  the  partial  alteration,  of  a  written  contract 
not  under  seal,  by  parol  agreement ;  and,  in  contemplation  of  law, 

{k)  Girattd  v.  Richmond,  2  C.  B.  8S5.  (n)  Stead  Y.  Dawher,  10  A.  &  E.  57; 

(I)  Crowley  v.  yutyy  7  Exch.  319.  2  P.  &  D.  447,  overruling  C^v.  Penn,  1 

(m)  Gilea  v.  Spencer,  3  C.  B.,  N.  S.  250.       M.  &  S.  21. 
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such  a  contract  so  altered  subsists  between  these  parties ;  but  the 
statute  intervenes,  and,  in  the  case  of  such  a  contract,  takes  away 
the  remedy  by  action/' 

Plaintiff  entered  into  a  written  agreement  with  the  defendant, 
for  the  purchase  of  a  cargo  to  be  shipped  on  board  a  vessel  on  her 
next  arrival  at  a  certain  port.  On  the  arrival  of  the  vessel,  the 
defendant  verbally  requested  a  postponement  of  the  shipment,  until 
she  should  have  completed  another  voyage.  Plaintiff  assented  to 
this  proposal,  and  the  voyage  was  made.  The  defendant,  on  the 
second  arrival  of  the  vessel,  declined  taking  the  goods,  which  were 
resold  by  the  plaintiff,  who  brought  his  action  to  recover  the  loss 
sustained  by  the  defendant's  non-performance  of  the  contract.  It 
was  held,  that  the  plaintiff  could  not  recover.  Parhe^  B.,  said, 
"Here  there  was  an  original  contract  in  writing  to  send  these 
goods  by  the  first  vessel ;  an  alteration  as  to  the  time  of  their  de- 
Bvery  was  subsequently  made  by  parol ;  and  the  point  to  be  de- 
cided is,  whether  such  an  alteration,  by  parol,  of  the  written  con- 
tract, can  be  binding.  It  appears  to  me  that  it  cannot ;  and  that 
the  same  rule  must  prevail  as  to  the  construction  of  the  17th  sec- 
tion, which  has  already  prevailed  (o)  in  the  construction  of  the  4th 
section."  "It  appears  to  me  that  no  distinction  can  be  made; 
and  that  it  is  unnecessary  to  inquire,  what  are  the  essential  parts 
of  a  contract,  and  what  not ;  and  that  every  part  of  the  contract, 
in  regard  to  which  the  parties  are  stipulating,  must  be  taken  to  be 
material"  (p).  So  where  goods  above  the  value  of  10/.  have  been 
sold  under  a  written  contract,  or  subsequent  parol  agreement  to  alter 
the  mode  of  delivery  (9)  is  inoperative.  So  also  parol  evidence  of 
a  previous  course  of  dealing  between  the  parties  is  not  admissible 
to  qualify  the  terms  of  the  writing  (r) ;  but  where  an  agreement  is 
expressed  in  short  and  incomplete  terms,  parol  evidence  is  admissi- 
ble to  explain  that  which  was  per  se  unintelligible,  provided  such  ex- 
planation is  not  inconsistent  with  the  terms  used  (s). 

Where  a  contract  in  writing,  whether  within  the  Statute  of  Frauds 
or  not,  is  made  by  an  agent  in  his  own  name,  on  behalf  of  an  undis- 
closed principal,  parol  evidence  is  always  admissible,  so  as  to  give  the 
benefit  of  the  contract  to  the  unnamed  principal,  or  to  charge  him 
with  liability  thereon,  but  never  for  the  purpose  of  discharging  the 
agent  (0.  And  where  brokers  signed  a  note  in  the  following  form, 
"  sold  for  Messrs.  T.  to  our  principals,  &c.,"  it  was  held  that  evi- 

(0)  Gms  y.  Lord  Nugent,  5  B.  &  Ad.  58.  809  :  Humfrey  ▼.  Dale^  7  £.  &  B.  267  : 

(p)  MoTMhaU  ▼.  JLyiMi.  6  M.  &  W.  109.  S.  C,  (in  error)  27  L.  J.,  Q.  B.  390. 

(q)  Moore  T.  Campbell,  10  Exch.  823.  («)  Sweet  v.  Lee,  3  M.  &  G.  452.     See 

(r)  Ford  v.  Yates,  2  Scott,  N.  R.  645  ;  Shore  v.  WlUon,  9  CI.  &  F.  365. 

2  M.  8i  G.  549,  S,  C.    An  to  the  adinig-  (t)  Higgins  v.  Senior,  8  M .  &  W.  834  ; 

ability  of  evidence  of  custom  of  trade  to  Carr  v.  Jackson,  7  Exch.  382  ;  Schmaltz  v. 

explain   or  annex   terms,  see  Broum  ▼.  Avery,  16  Q  B.  655 ;  notes  to  Thompson 

Byrne,  3  E.  &  B.  702  ;  Syers  t.  Jonas,  2  v.  Davenport,  2  Sm.  Lead.  Ca.  303 ;  La- 

Exch.  Ill;  Phillipps  ▼.  Briard,  1   H.  &  ming  v.  Cooke,  1    F.  &   F.  9  ;  Humhk  ▼. 

N.  21  ;    Cuthbert  v.  Cumming,  10  Exch.  Hunter,  12  Q.  B.  655. 
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dence  of  a  custom  in  the  trade,  that  when  a  broker  purchased 
without  disclosing  his  principal,  he  was  himself  liable  to  be  looked 
to  as  purchaser,  was  admissible,  notwithstanding  the  Statute  of 
Frauds  (u),  lor,  "  where  by  any  rule  of  law,  or  by  the  usage  of  any 
trade,  the  terms  of  a  contract  acquire  a  particular  meaning,  the 
contract  must  be  taken  to  express  that  meaning  as  much  as  though 
it  had  been  set  forth  in  extenso"  {x). 

Parol  evidence,  however,  may  be  given  to  show  that  a  document 
signed  by  the  parties,  and  purporting  to  be  an  agreement  between 
them,  was  not  to  operate  as  an  agreement  at  all  until  something 
further  should  happen  or  be  done,  as  the  payment  of  money,  or 
the  obtaining  the  consent  of  a  third  person  (y).  So  it  is  admissible 
to  show  that  a  written  contract,  which  bears  no  date,  was  intended 
to  operate,  not  from  its  execution,  but  from  a  future  uncertain 
period  {z).  But  where  land  is  occupied  under  a  written  agree- 
ment, parol  evidence  of  an  understanding  between  the  parties  that 
the  rent  was  to  commence  from  a  day  later  than  that  named  in  the 
writing  is  inadmissible  (a). 

Again,  parol  evidence  is  admissible  to  show  that  a  writing  given 
in  evidence  and  signed  by  the  defendant  alone,  does  not  contain  all 
the  terms  agreed  upon,  and,  consequently,  that  it  does  not  consti- 
tute a  sufficient  memorandum  withm  the  1 7th  section  (i) ;  but  if 
there  has  been  no  acceptance  of  the  goods,  or  part  payment  to  take 
the  sale  out  of  the  statute,  such  writing  will  not  exclude  parol  evi- 
dence of  the  omitted  terms,  which  will  in  that  case  be  binding  on 
the  parties  (c).  If  the  supposed  contract,  however,  is  reduced  to 
writing,  and  is  signed  by  both  parties,  or  the  note  in  writing  of 
one  party  has  been  adopted  by  the  other,  the  writing  alone  will 
bind  them,  notwithstanding  that  the  contract  may  have  been 
originally  completely  entered  into  by  parol,  and  some  of  the  terms 
agreed  on  are  admitted  from  the  writing  ( d). 

It  is  clear  that  the  printed  particulars  of  a  sale,  which  have  been 
signed  by  the  auctioneer  to  satisfy  the  statute,  cannot  be  varied  by 
his  verbal  statements  at  the  time  of  the  sale  (e),  but  where  the  sale 
is  of  goods  of  less  value  than  lOZ.,  and  there  is  no  signature,  evi- 
dence of  a  statement  by  the  auctioneer  at  variance  with  the  cata- 
logue posted  up  in  the  room  is  admissible  (/). 

(»)  Humfrey  v.  Dale,  7  £.  &  B.  266  ;  (b)  Goodman  v.  Oriffitht,    1    H.  &    N. 

affirmed  [in  error)  27  L.  J.,  Q.  B.  390.  576. 

{x)  Per  Coekbum,  C.  J.,  in  Humfrey  T.  (c)  Lockett  v.  NicMin,  2  Exch.  98. 

Dale,  27  L.  J.,  Q.  B.  396.  (d)  Harnor  v.  Groves,   15  C.  B.  674; 


(y)  Pym  Y.  Campbell,  6  E.  &  B.  370.       Smith  v.  JeffrUs,  U  M.  &  W.  561. 
ee  Getrf^wi  ▼.  5€M«<*,  fWrf.  986,  and  Afa  ---  --  -- 

%y  V.  Earl  qf  Stair,  2  B.  &  C.  82. 

(«)  Davis  ▼.  Jones,  17  C.  B.  625. 

(a)  Henson  v.  Coope,  3  Sc.  N.  B.  i8. 


See  Gudgen  ▼.  Bessett,  ibid.  986,  and  Afur-  {e)  Shelton  v.  Lifrius,  2  C.  &  J.  411. 

ray  v.  Earl  qf  Stair,  2  B.  &  C.  82.  (/)  Eden  v.  Blake,   13  M.  &.  W.  614. 

(«)  Davis  ▼.  Jones,  17  C.  B.  625.  See  amie,  p.  198. 
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III.   The  Fifth  and  Sixth  Sections y  relating  to  the  Execution  and 
Revocation  of  Wills. 

Siatt.  7  mii.  iV.  ^  1  Fict.  c.  26.  and  \5  Vict.  c.  24,  for  the 
Amendment  cf  the  Lams  with  respect  to  WUle^  p.  899. 

The  sections  of  the  Statute  of  Frauds  relating  to  wills  have  been 
repealed,  as  to  all  wflls  tnade  since  Slst  Dec.  1837,  by  the  stat.  7 
Will.  IV.  k  1  Vict.  c.  26,  s.  2  {g) ;  although  the  law  of  wills  made 
since  that  date  does  not  come  within  the  title  "  Statute  of  Frauds," 
yet  it  has  been  thought  advisable  to  insert  the  new  statutes  in  this 
section,  and  to  divide  the  subject  into  two  heads. 

First,  As  to  Wills  made  before  1838;  5th  Section  of  the  Statute 
of  Frauds.—  *^  All  devisees  and  bequests  of  any  lands  or  tenements, 
devisable  either  by  force  of  the  Statute  of  Wills,  or  by  this  statute, 
or  by  the  custom  of  Kent,  or  of  any  borough,  or  any  other  parti- 
cular custom,  shall  be  in  writing,  and  signed  by  the  party  so  de- 
vising the  same,  or  by  some  other  peraon  in  his  presence,  and  by 
his  express  directions,  and  shall  be  attested  and  subscribed  in  the 
presence  of  the  devisor,  by  three  or  four  credible  witnesses,  or  else 
they  shaH  be  utterly  void  and  of  none  effect " 

"  All  facts  relating  to  the  subject-matter  and  object  of  the 
devise,  such  as  that  it  was  or  was  not  in  the  possession  of  the 
testator,  the  mode  of  acquiring  it,  the  local  situation,  and  the  dis- 
tribution of  the  property,  are  admissible  to  aid  in  ascertaining  what 
is  meant  by  the  words  used  in  the  will"  (A). 

All  Devises  of  any  Lands  or  Tenements, — Although  these  words 
are  very  general,  and  extend  to  customary  freeholds  (i ),  not  passing 
by  surrender,  yet  it  has  been  held,  that  copyhold  land  (A),  and  cus- 
tomary (Z)  estates,  passing  by  surrender,  are  not  comprehended 
within  them.  In  these  cases,  tlie  estate  is  considered  as  passing 
by  the  surrender  of  which  the  will  only  directs  the  uses.  Conse- 
quently, it  is  not  necessary  that  such  will  should  be  executed  with 
the  solemnities  required  by  this  statute.  Hence,  a  mere  draught 
of  a  will,  the  signing  and  publication  of  which  were  prevented  by 
the  sudden  deatn  of  the  testator,  has  been  held  sufficient  to  pass 
copyhold  land  surrendered  to  the  use  of  the  will.  Note,  By  stat.  55 
Geo.  III.  c.  192,  dispositions  by  will,  by  any  person  dying  after 
12th  July,  1 8 15^  of  copyhold  estates,  are  made  effectual  without 
any  previous  surrender  to  the  use  thereof.     But  this  statute  only 

ig)  See  pof/,  p.  899.  1  Ves.  sen.  225  ;  Tt^ell  ▼.  Page,  2  Atk. 

(A)  Per  Parke,  J.,  Doe  d.  Tempktnan  v.  37. 
Martm,  4  B.  &  Ad.  785.  (/)  Doe  d.  Cook  ▼.  Danvers,  7  East,  299 ; 

(f )  HMstei/  V.  CMlUt  Ambl.  299.  Carey  v.  jtskew,  2  Bro.  C.  C.  58,  and  hi 

(Ar)  Doe  d.  Reed  v.  Harris,  8  A.  fit  E.  1 ;  a  note  to  Wagetaffv,  Wagetaff,  2  P.  Wms. 

Roe  d.  Oilman  v.  Heyhoe,2  Bl.  R.  1114.  259,  Cox's  ed.,  recognized  by  £/<eii60roir^A, 

See  also  The  Jtiomey- General  v.  Bamet,  C.  J.,  in  7  East,  S24'. 
2  Vern.  598  ;  Attorney- General  v.  Andrewt, 
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supplies  the  want  of  a  formal  surrender,  and  does  not  extend  to  a 
case  where  the  surrender  is  a  matter  of  substance,  as  where  it  is 
required  to  be  accompanied  by  the  separate  examination  of  wife  (m). 
Since  this  statute,  a  copyhold  will  pass  (n)  under  a  general  devise 
of  real  estate,  although  there  be  no  surrender  to  the  use  of  the 
will.  But  the  will  must  contain  a  disposition  of  the  copyhold, 
either  expressed  or  implied  (o).  The  statute  applies  to  wills  made 
before  the  statute,  as  well  as  those  which  were  made  after  {p).  An 
heir  at  law,  who  has  not  been  admitted  to  a  copyhold  estate,  which 
has  descended  to  him,  nor  paid  the  lord's  fine  due  on  admission, 
may,  notwithstanding,  devise  the  same  (9).  No  presumption  will 
be  made  against  the  right  of  a  party  to  devise  his  copyhold 
estate  (r). 

Shall  be  in  Writing, — This  provision  is  merely  a  repetition  of 
what  had  been  required  by  the  stat.  32  Hen.  VIII.  c.  1,  which  first 
gave  power  of  disposing  of  land  by  will.  But  writing  was  the  only 
solemnity  which  that  statute  required.  Hence,  before  the  Statute 
of  Frauds,  short  notes,  taken  by  a  lawyer  firom  the  testator's  mouth, 
for  the  purpose  of  being  reduced  into  form,  were  held  to  be  a 
good  will,  tnough  the  testator  died  before  they  were  so  reduced 
into  form  («).  In  like  manner,  a  scrap  of  writing,  though  it  was 
not  signed,  sealed,  or  written  by  the  testator,  might  have  been 
established  as  ia  will  by  the  testimony  of  a  single  witness.  This  did, 
in  fact,  happen  in  a  very  remarkable  case,  that  of  Sir  Francis 
WoTseley's  will  (t). 

And  signed  by  the  Party  detnsing.-^WhBi  shall  be  considered 
as  a  sufficient  signature  within  this  clause,  will  appear  from  the 
following  cases: — The  devisor  wrote  his  will  with  his  own  hand, 
thus:  "I,  John  Stanley,  make  this  my  last  will  and  testament;" 
and  thereby  devised  the  land  in  Question,  and  put  his  seal  thereto, 
but  did  not  subscribe  his  name.  The  will  was  subscribed  by  three 
witnesses  in  his  presence.  This  was  held,  to  be  a  good  will  to 
pass  the  land ;  for  the  will  having  been  written  by  the  devisor, 
and  his  name  being  in  the  will,  it  was  a  sufficient  signing  within 
the  statute,  which  has  not  appropriated  any  particular  place  in  the 
will  where  it  shall  be  signed,  either  at  the  top  or  bottom,  or  in  the 
margin  (u).      A  mark   made  by  the   devisor  will  be    a  sufficient 

(m)  Doe  d.  Nethercote  v.  Bartle,  5  B.  &  (0  Reported  in  1  Sidf.  315,  pi.  33;  2 

Ad.  492.  Keb.  128,  pi.  82,  by  the  name  of  SUvent, 

(n)  Doe  d.  Clarice  v.  Ludlamj  7  Bingh.  Lessee  qfGerrard  ▼.  Lord  Manchester,  18 

275.  Car.  II. 

(o)  Doe  ▼.  Bird,  5  B.  &  Ad.  695.  (u)  Lemayne  t.  Stanley,  8  Lev.  1 ;  ad- 

( p)  See  the  words.  judged  after  several  arguments  by   the 

Iq)  Right  V.  Banks,  3  B.  &  Ad.  664.  whole  court,  S  C. ;  North,C.  J.,  Wyndham, 

(r)  Doe  d.  Dand  v.  Thompson,  10  Jur.  Charlton,  and  Levinz,  Js.,  on  special  ver- 

28;  15  L.  J.,Q.  B.  88,  S,  C.  diet  in  ejectment,  Easter  T.  1681,  C.  B. 

(s)  1  Anderson,  34,  cited  by  Lord  EU  See  Right  y.  Price,  Dougl.  241. 

lenborough,  C.  J.,  7  East,  324. 
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signing  within  the  statute,  even  though  his  hand  be  guided  (x).  In 
such  case,  it  is  immaterial  whether  the  devisor  can  write  at  the  time  or 
not,  and  no  collateral  inquiry  of  that  sort  ought  to  take  place  (y). 
So  it  has  been  held,  that  a  will  was  duly  executed  to  pass  free- 
hold land,  although  one  witness  only  had  subscribed  his  name  and 
the  other  two  had  set  their  marks  {z).  So,  under  the  Wills  Act, 
attestation  by  initials  will  suffice  (a),  or  by  a  wrong  name(i),  or 
where  the  hand  is  guided  (c).  Whether  the  devisor,  by  merely 
affixing  his  seal  to  the  will,  can  be  considered  as  having  sufficiently 
signed  within  the  meaning  of  the  statute,  seems  to  have  been  a 
vexata  qu€Bstio,  Affirmed  per  North,  Wyndham,  and  Charlton^  in 
Lemayne  v.  Stanley y  3  Lev.  1,  dub.  per  Levinz,  8,  C.  Affirmed 
per  Holt,  C.  J.,  in  Lee  v.  Libb,  1  Show.  69.  Affirmed  per  Lord 
Raymond^  C.  J.,  at  Nisi  Prim,  in  Warneford  v.  Warneford,  2  Str. 
764.  Negatived  per  three  Barons  (including  Parker,  C.  B.),  in 
Smith  V.  Evans,  1  Wfls.  313;  also  per  Whiles,  C.  J.,  Sir  John 
Strange,  M.  R.,  and  per  Parker,  C.  B.  {d),  sitting  with  Lord  Hard- 
tcicke,  C,  in  Ellis  v.  Smith,  as  assistants,  1  Ves.  jun.  11 ;  1  Dickens, 
225;  but  Lord  Eldon,  in  Wright  v.  Wakeford,  17  Ves.  458,  says 
expressly,  that  sealing  without  signing  is  not  sufficient.  It  is  not 
required  by  the  statute  that  the  witness  should  see  the  devisor 
sign,  or  that  he  should  sign  in  their  presence.  It  is  sufficient  that 
the  devisor  should  declare  to  the  witnesses  that  the  instrument 
offered  to  them  to  be  subscribed  is  his  will,  and  that  the  signature 
is  his  handwriting  (e). 

Attested  and  subscribed. — It  is  not  necessary  that  the  will  should 
he  attested  and  subscribed  by  all  the  witnesses  at  the  same  time. 
Hence,  where  the  devisor  published  his  will  in  the  presence  of  two 
witnesses,  who  subscribed  it  in  his  presence,  and  some  time  after 
he  sent  for  a  third  witness,  and  published  it  in  his  presence ;  the 
will  was  held  to  be  duly  attestea  (/).     If  the  will  be  subscribed 


(x)  WUtan  ▼.  Beddardt  12  Sim.  28; 
Re  Bryce,  2  Curt.  325. 

(y)  Baker  v.  Dening,  8  A.  &  E.  94 ;  3 
N.  h  P.  228.  See  Lemayne  v.  Stanley^ 
Freem.  588. 

(s)  HarrUon  v.  HarrUont  8  Ves.  jun. 
185,  decided  by  Lord  Eidon,  C,  on  the 
authority  of  Gumey  ▼.  Corbet^  C.  B.,  9 
Buraet,  138;  Serjt.  Hill's  MSS.,  vol.  30, 
p.  51.  See  also  Addy  v.  Grix^  coram  Sir 
W.  Grant,  M.  R.,  8  Yes.  504 ;  Doe  d. 
Danes  v,  Daviee,  9  Q.  B.  648 ;  Doe  d. 
Counselir.  Caper  ton,  9  C.  &  P.  112;  Re 
Amst,  2  Rob.  Ecc.  R.  116. 

(a)  Re  Savory,  15  Jur.  1042  ;  Re  Chrit- 
Ham,  2  Rob.  Ecc.  R.  110. 

(b)  Re  Redding,  14  Jur.  1052;  2  Rob. 
339,  S.C.S  Re  Glover,  11  Jur.  1022. 

(e)  Harrison  v.  Elwin,  3  Q.  B.  117. 
(d)  Parker,  C.  B.,  observed,  however, 
VOL.  II. 


(according  to  the  report  in  1  ye&  jun.  12,) 
that,  as  in  some  cases  it  was  thrown 
out  obiter,  that  sealing  was  signing,  and 
in  one  case  decreed,  that  it  was  equal  to 
signing,  he  should  submit  his  opinion. 
But  in  Dickens's  Rep.  of  Ellis  v.  Smith, 
vol.  1,  p.  228,  and  in  a  MS.  note,  this  re- 
mark  does  not  appear ;  and  Parker*  s  dis- 
sent from  the  opinion  of  the  three  judges 
in  Lemayne  ▼.  Stanley,  and  Lord  Raymond 
in  Warneford  v.  Wamefwd,  stands  un- 
qualified. 

(e)  Grayson  v.  Atkinson,  2  Ves.  454; 
Ellis  y.  Smith,  I  Ves.  jun.  11 ;  1  Dickens, 
225,  S.  C. 

(/)  Jones  y.  Lake,  16  Geo.  II.  B.  R., 
on  special  verdict  in  ejectment;  2  Atk. 
176,  n.;  S,  P.  admitted  per  Hardwicke, 
Ch.,  2  Ves.  458. 
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by  three  witnesses  in  the  presence,  and  at  the  request  of,  the  testa- 
tor, it  is  sufficiently  attested,  although  none  of  the  witnesses  saw 
the  testator's  si^ature,  and  only  one  of  them  knew  what  the  paper 
was  {g).  For  it  is  not  necessary  that  the  witnesses  should  be  in- 
formed of  the  nature  of  the  instrument  they  are  about  to  attest,  or 
that  it  is  a  will.  Hence,  in  Trymmer  v.  Jcu^kson,  determined  in 
the  Court  of  King's  Bench,  upon  a  trial  at  bar  of  an  issue  directed 
by  the  Court  of  Chancery  (A),  the  witnesses  to  the  will  were  induced, 
from  words  made  use  of  by  Anna  Lordell,  the  testatrix,  at  the 
time  of  the  execution,  to  believe  that  the  instrument  they  attested 
was  a  deed,  and  not  a  will.  The  testatrix  delivered  it  ^*  as  her  act 
and  deed,"  and  the  words  "sealed  and  delivered"  were  written 
above  the  place  where  the  three  witnesses  were  to  subscribe  their 
names.  The  court  were  of  opinion  that  this  was  a  sufficient  exe- 
cution of  the  will. 

A  will  more  than  thirty  years  old  proves  itself,  without  calling 
any  witnesses,  even  where  they  are  all  alive  (t).  A  will  was  dated 
more  than  thirty  years  before  the  trial,  but  one  of  the  subscribing 
witnesses  was  proved  to  be  still  living ;  it  was  held,  that  it  was 
not  necessary  to  call  such  witness  to  prove  the  execution,  although 
the  devisor  had  died  within  thirty  years  (A). 

The  devisor  wrote  upon  a  sheet  of  paper  a  devise  of  land,  and 
subscribed  the  paper,  but  did  not  seal  it,  nor  was  it  attested ;  on  a 
subsequent  day  he  wrote  a  memorandum  on  another  side  of  the 
same  sheet  of  paper,  containing  a  bequest  of  personal  estate,  and 
subscribed  this  memorandum  in  the  presence  of  three  witnesses. 
He  then  took  the  sheet  of  paper  in  his  hand,  and  declared  it  to  be 
his  last  will,  in  the  presence  of  the  three  witnesses,  and  then  de- 
livered it  to  them,  and  desired  them  to  attest  and  subscribe  it,  in 
his  presence,  and  in  the  presence  of  each  other ;  which  they  accord- 
ingly did.  It  was  held,  tnat  this  was  to  be  considered  as  one  entire 
instrument,  though  made  at  different  times ;  and  that  it  was  duly 
executed  and  attested  to  pass  the  real  estate ;  that  the  memorandum 
relating  to  personalty  only,  the  having  three  witnesses  must  have 
been  merely  for  the  purpose  of  authenticating  the  former  devise ; 
and  the  court  observed,  that  a  person  was  not  obliged  to  make  his 
whole  will  at  the  same  time  (/).  Where  a  codicil  is  duly  executed 
and  attested,  such  execution  will  give  eifect  to  an  unexecuted  will 
written  on  the  same  paper  (m).  In  the  case  of  Stonehouse  v. 
Evelyjij  at  the  Rolls,  3  P.  Wms.  254,  it  was  proved,  that  the  three 

{g)  WHgkt  T.  Wright,  7  Bingfa.  457 ;  (0  Per  Cur.,  Doe  d.  Spiisbmry  v.  Bwr^ 

Johnsom  ▼.  Johmon,  1  C.  &  M.  140.  dett,  4  A.  &  E.  19. 

(h)  On  the  7th  of  May,  1749.    See  Reg.  (k)  Doe  d.  Oidham  v.  WolUy,  Sh.ScC, 

Lib.  B.  1749,  p.  191,  cited  1  Ves.  487.  22. 

recognized  by  Lord  Hardwicke,  Ch.,  in  (/)  Carleton  d.  Griffin  y.  Griffin,  1  Burr. 

Rigden  v.  FaUier,  2  Ves.  258,  and  Deni-  549,  on  a  case  reserved. 

son,  J.,  in  IVailis  ▼.  fVallis,  Lincoln  Sum.  (m)  Doe  d.   Willianu  v.  Evans,  1  C.  & 

As^,  1762;  4  Bum's  Ecc.  Law,  p.  127,  M.  42;   Uttertony.  Robins^l  A,&E,^2Si 

(6th  edit.).  Guest  t.  Willasey,  2  Singh.  429 ;  3  Bingh. 

614. 
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subscribing  witnesses  to  the  will  had  subscribed  their  names  in  the 
presence  of  the  testatrix ;  but  one  of  them  said  he  did  not  see  tes- 
tatrix sign  the  will,  but  that  she  owned  at  the  time  when  the  wit- 
nesses subscribed,  that  the  name  signed  to  the  will  was  her  own 
handwriting.  This  was  held  to  be  sufficient  by  Sir  Joseph  Jekj/ll, 
M.  R.  Where  a  will  consisted  of  two  sheets  of  paper,  and  the  first 
sheet  was  regularly  connected  with  the  second,  and  in  the  first 
sheet  the  testator  devised  land  to  trustees  thereinafter  named  upon 
trusts  therein  specified,  and  in  the  last  sheet,  which  was  duly  exe- 
cuted and  attested,  appointed  certain  persons  to  be  trustees; 
although  the  testator  did  not  execute  the  first  sheet,  and  the  wit- 
nesses never  saw  it,  it  was  the  opinion  of  all  the  judges  in  England, 
that  if  the  first  sheet  were  in  the  room  at  the  time  of  the  execution 
of  the  second,  that  was  sufficient  (n). 

The  use  of  the  word  "  subscribe,"  in  the  statute,  does  not  make 
it  imperative  on  the  witnesses  to  sign  under  the  signature  of  the 
testator.  The  requisition  is  complied  with  by  the  witnesses  who 
saw  the  will  executed  by  the  testator  immediately  signing  their 
names  on  any  part  of  it,  at  his  request,  with  the  intention  of  attest- 
ing it  (o). 

In  the  Presence  of  the  Devisor, — It  is  required  by  the  statute, 
that  the  attestation  and  subscription  of  the  witnesses  should  be  in 
the  presence  of  the  devisor,  in  order  to  prevent  another  will  being 
obtruded  in  the  place  of  the  true  will ;  but  it  is  sufficient,  if  it  be 
proved,  that  the  testator  mi^ht  see  the  witnesses  subscribing  their 
attestation ;  it  is  not  necessary  that  it  should  be  proved,  that  the 
testator  did  actually  see  the  witness  subscribe-  Hence,  where  the 
devisor,  being  in  bed,  made  his  will,  which  he  signed  in  the  presence 
of  three  witnesses,  but  he  being  very  ill?  the  witnesses  withdrew 
into  a  gallery,  and  there  subscribed  their  names  as  witnesses  to  the 
will.  Between  the  gallery  and  the  bedchamber,  where  the  devisor 
lay,  there  was  a  loboy  with  glass  doors,  and  the  glass  broken  in 
some  places ;  it  was  proved,  that  the  devisor  mi^nt  see  from  his 
bed  where  he  lay,  through  the  lobby  and  the  broken  glass  windows, 
the  table  in  the  gallery,  where  the  witnesses  subscribed  their  names; 
it  was  adjudged,  that  the  will  was  duly  executed,  in  the  presence  of 
the  devisor,  within  the  intent  of  the  statute  (p).  Honora  Jenkins, 
having  directed  her  will  to  be  prepared,  went  to  the  office  of  her 
attorney  at  York,  in  order  to  execute  it.  H.  J.  being  asthmatical, 
and  the  office  very  hot,  she  retired  to  her  carriage  in  order  to  exe- 
cute the  will,  the  witnesses  attending  her,  who,  after  having  seen 
her  execute,  returned  into  the  office,  to  attest  the  will,  and  the  car- 

(«)  Band  ▼.  Semoell,  on  case  reserved,  (p)  Sheen  v.  Glattcoeki  C.  B.,  Garth. 

8  Burr.  1773 ;   1  Bl.  R.  407  ;  Bull.  N.  P.  81 ;  Salk.  688  ;  1  Eq.  C.  Abr.  408  ;   Todd 

264»  S.  C.  ▼.  Earl qf  WincheUeOt  coram  Abbott,  C.  J., 

(o)  Rsbertt  v.  FkUUpt,  4  E.  ft  B.  450,  M.  &  Malk.  12,  5.  P. 
iS9. 
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riage  was  put  back  to  the  window  of  the  office;  it  was  proved  by 
a  person  who  was  in  the  carriage  with  H.  J.,  that  the  testatrix 
might  see  what  passed  through  the  window  of  the  office.  Imme- 
diately after  the  attestation,  one  of  the  witnesses  took  the  will  to 
the  testatrix,  which  she  folded  up  and  put  into  her  pocket.  Lord 
ThurloWy  Ch.,  thought  the  will  well  executed;  and  the  case  of 
Sheers  v.  Glasscock  was  relied  upon  as  an  authority  (y).  But  the 
testator  must  be  in  a  situation  that  he  may  see  the  witnesses  attest : 
therefore,  where  the  attesting  witnesses  retired  from  the  room  where 
the  testator  had  signed,  and  subscribed  their  names  in  an  adjoining 
room,  and  the  jury  found  that  from  one  part  of  the  testator's  room 
a  person  by  inchning  himself  forwards,  with  his  head  out  at  the 
door,  might  have  seen  the  witnesses,  but  that  the  testator  was  not 
in  such  a  situation  in  the  room  that  he  might  by  so  inclining  have 
seen  them ;  held,  that  the  will  was  not  duly  attested  (r).  So  where 
the  testatrix  was  in  bed  with  the  curtains  closed,  and  her  back  to 
the  witnesses,  who  deposed  to  her  inability  to  turn,  it  was  held, 
that  the  will  was  not  duly  attested  under  the  Wills  Act  (5).  If  the 
testator  is  blind,  he  must  be  so  placed  as  that  he  might  have  seen 
the  attestation  if  he  had  had  his  eyesight  (t).  The  execution  will 
be  insufficient  if  the  testator  has  become  insensible  before  the  wit- 
nesses have  subscribed  (m).  [It  was  proposed  in  the  new  law,  to 
omit  the  words,  "  in  the  presence  of  the  testator ;"  but  they  are 
retained,  so  that  the  foregomg  cases  will  be  applicable.  See  stat. 
7  Will.  IV.  &  1  Vict.  c.  26,  s.  9,  post,  p.  902.]  Although  it  is 
required  by  the  Statute  of  Frauds,  that  the  attestation  of  the  wit- 
nesses should  be  in  the  presence  of  the  devisor,  yet  it  is  not  neces- 
sary that  it  should  be  inserted  in  the  form  of  the  attestation,  that 
the  witnesses  subscribed  their  names  in  the  presence  of  the  de- 
visor (x) ;  whether  they  did  so  subscribe  is  matter  of  evidence  to 
be  left  to  the  jury  (y);  for  "  it  has  never  been  held  that  a  testi- 
monium clause  IS  necessary  under  this  statute,  or  that  the  witnesses 
should  be  described  as  witnesses  on  the  face  of  the  will.  Nothing 
more  is  required  than  that  the  will  should  be  attested  by  the  wit- 
nesses ;  i.  e,  that  they  should  be  present  as  witnesses  and  see  it 
signed  by  the  testator,  and  that  it  should  be  subscribed  by  the  wit- 
nesses in  the  presence  of  the  testator ;  i.  e.  that  they  should  sub- 
scribe their  names  upon  the  will  in  his  presence"  (z).  Where  the 
attestation  was  "  signed,  sealed,  published,  and  declared,  in  the 
presence  of  us,"  the  witnesses  being  dead,  and  their  handwriting 
proved;  the  court  held,  that  it  was  the  province  of  the  jury  to  de- 
termine upon  circumstances,  without  any  positive  proof,  whether 

{q)  Cauon  v.  Dade,  1  Bro.  C.  C.  99.  («)  Right  v.  Price,  Dougl.  241. 

(r)  Doe  Y.  Manifold,  I   M    &  S.  294 ;  (x)  Brice  y.  Smith,  WiUes,  1. 

Dawy  V.  Smith,  8  Salk.  895.  (y)  Hands    v.    Jamet,    Comyns,    531 ; 

(s)  Tribe  v.  Tribe,  I  Rob.  775  ;  Norton  cited  by  the  name  of  Head  v.  James,  by 

Y.  Baxett,  1  Deane,  Ecc.  Rep.  259 ;  but  miles,  C.  J.,  in  Briee  y.  Smith,  W^illes,  2. 

see  Nfwton  v.  Clarke,  2  Curt.  820.  (<)  Per  Lord  Campbell,  C.  J.,  in  Roberts 

(0  R*  Pi^rey,  1  Rob.  278.  v.  Phillips,  4  E.  &  B.  452. 
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the  witnesses  had  subscribed  in  the  presence  of  the  devisor  (a\ 
So  where  there  had  been  possession  under  a  will  for  more  than 
thirty  years,  although  the  will  did  not,  in  the  attestation,  state  that 
the  witnesses  signed  in  the  presence  of  the  testator,  yet  I^Cy  C.  J., 
held,  that  it  might  be  presumed  that  the  requisites  of  the  statute 
had  been  complied  with  (ft).  Under  the  stat.  1  Vict.  c.  26,  s.  9,  a 
form  of  attestation  is  not  necessary. 

By  three  or  four  credible  Witnesses, — The  witnesses  must  be 
persons  who  have  the  use  of  their  reason,  and  such  religious  belief 
as  to  feel  the  obligation  of  an  oath.  It  was  formerly  also  necessary 
that  they  should  be  persons  who  had  not  been  convicted  of  any 
infamous  crime,  and  who  were  not  influenced  by  interest  (c). 

1.  The  witnesses  must  be  persons  who  have  the  use  of  their 
reason.  Persons  excluded  from  giving  testimony  (J),  for  want  of 
skill  and  discernment,  are  idiots,  persons  of  insane  mind,  and  chil- 
dren. In  regard  to  children,  ttiere  seems  not  to  be  any  precise 
time  or  age  fixed,  before  which  they  are  excluded  from  giving 
evidence;  this  will  depend  in  a  great  measure  on  the  sense  and 
understanding  of  the  child,  as  it  shall  appear  to  the  court  upon 
examination  of  the  infant. 

2.  The  witnesses  must  be  persons  who  have  such  religious  belief 
as  to  be  sensible  of  the  obligation  of  an  oath.  "  An  infldel  is  not 
to  be  admitted  as  a  witness ;  the  consequence  of  which  would  be, 
that  a  Jew,  who  acknowledges  the  Old  Testament  only,  could  not 
be  a  witness.  But  I  take  it,  that  although  the  form  of  the  oath, 
as  administered  according  to  the  laws  of  England,  is,  ^tactis  sacro- 
Sanctis  Dei  EvangeliiSy  by  which  it  is  presumed  that  the  witness  is 
a  Christian ;  yet  in  cases  of  necessity,  as  in  foreign  contracts  be- 
tween merchant  and  merchant,  frequently  transacted  by  Jewish 
brokers,  the  testimony  of  a  Jew,  *  tacto  lioro  legis  MosaiccB,  is  not 
to  be  rejected,  and  is  used  (as  I  have  been  informed)  among  all 
nations  '  {e).  The  depositions  of  witnesses  professing  the  Gentoo 
religion,  who  were  sworn  according  to  the  ceremonies  of  their  reli- 
gion, taken  under  a  commission  out  of  Chancery,  were  held  to  be 
admissible  in  evidence,  in  the  great  case  of  Omichundy.  Barker  (/), 
Willes,  C.  J.,  remarking,  "  that  if  an  oath  were  merely  a  Christian 
institution,  as  baptism,  the  sacrament,  and  the  like,  he  should  have 

(a)  Crofi   V.  Pawletf   Str.    1109.      See  but  omitted  to   state  that  jwitnesses  had 

Datfif  V.  Davies,  9  Q.  B.  648,  and  Doe  d.  signed  in    presence  of  testator ;    it  was 

SpiUbury  v.  Burdett,  i  A.  &  E.  1 ;  9  A.  &  proved,  that  there  had  been  uninterrupted 

£.  936  ;  6  M.  &  G.  386  ;  10  CI.  &  F.  340.  possession  under  the  will ;  held  sufficient 

S.  C,  as  to  execution  of  a  will  under  a  by  Taunton^  J.,  on  the  authority  of  some 

power.  of  the  foregoing  cases. 

(6)  Higbed  d.   Marshall    v.   Breeding,  (c)  See  6  &  7  Vict.  c.  85. 

Bedford  Summ.  Ass.  1738:  Seijt.  Hill's  {d)  Gilb.  Evid.  109. 

MSS.  vol.  33,  p.  99  ;  Doe  d.  Restorick  v.  (e)  1  Inst.  6,  b. 

Purae,  Devon  Summ.  Ass.  1832.    Attes-  (/)  Willes,  538  ;  1  Sm.  Lead.  Ca.S26. 

tation  of  will  30  years  old,  stated  that  tea-  See  Boelen  v.  Melladew,  10  C.  B.  898. 
tator  signed  in  the  presence  of  witnesses, 
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been  compelled  to  admit,  that  none  but  a  Christian  could  take  an 
oath.  But  oaths  were  instituted  long  before  Christianity,  were 
made  use  of  to  the  same  purposes  as  now,  were  always  held  in  the. 
highest  veneration,  and  were  almost  as  old  as  the  creation.  ^Juror 
mentum  (according  to  Sir  Edward  Cokey)  nihil  aliud  est  quam 
Deum  in  testem  vocarei  and,  therefore,  *  nothing  but  the  heUef  of 
a  Gody  and  that  he  will  reward  and  punish  U8  cuxording  to  our 
deserts,  is  necessary  to  qualify  a  man  to  take  an  oath,'  Therefore, 
the  proper  question  to  be  put  to  a  witness,  in  order  to  ground  an 
objection  to  his  competency,  is  not  whether  he  believes  in  Jesus 
Christ,  or  the  Holy  Gospels,  but  whether  he  believes  in  God,  the 
obligation  of  an  oath,  and  a  future  state  of  rewards  and  punish- 
ments "  (g). 

3.  Persons  who  have  been  convicted  of  any  in&mous  crimes 
could  not  formerly  be  witnesses.  But  by  **  Lord  Denman's  Act," 
6  &  7  Vict.  c.  85,  s.  I,  it  is  enacted  that,  after  the  passing  of  that 
statute,  no  person  offered  as  a  witness  shall  be  excluded  by  reason 
of  incapacity  from  crime  or  interest,  from  giving  evidence.  This 
Act  contains  an  exception,  as  to  the  parties  to  the  suit,  which  has 
been  removed  by  14  k  15  Vict.  c.  99,  s.  2,  and  16  &  17  Vict 
c.  83,  and  it  is  especially  provided  that  it  shall  not  repeal  the  pro- 
visions of  the  Wills  Act  (A),  on  this  point. 

4.  Previously  to  the  stat.  25  Geo.  II.  c.  6,  it  was  held,  that  if 
one  of  the  subscribing  witnesses  to  a  will  of  land  was  a  legatee 
named  in  the  will,  and  the  land  was  charged  with  the  payment  of 
the  legacy,  such  witness,  not  having  received  the  legacy,  or  other- 
wise discharged  himself  of  his  interest  at  the  time  of  examination, 
was  not  a  credible  witness  within  the  intent  of  the  Statute  of 
Frauds  (t).  Whether  a  witness  who  was  a  creditor  or  a  legatee, 
was  competent  to  be  examined  in  support  of  a  will,  containing  a 
charge  on  the  land  for  payment  of  deots  and  legacies,  if  after  the 
death  of  the  devisor,  and  before  examination,  he  had  received  or 
released,  or  upon  tender  made  had  refused  to  receive,  the  debt  or 
legacy,  seems  to  have  been  a  vexata  qucestio  (k) ;  but  by  stat.  25 
Geo.  II.  c.  6,  it  was  enacted,  ''That  if  any  person  shall  attest  the 
execution  of  any  will  or  codicil,  to  whom  any  beneficial  devise, 
legacy,  estate,  interest,  gift,  or  appointment,  of  or  affecting  any  real 
or  personal  estate,  other  than  charges  on  lands,  &c.,  for  payment  of 
any  debt  or  debts,  shall  be  thereby  given  or  made,  such  devise,  &c. 
shall,  so  far  only  as  concerns  such  person  attesting  the  execution 
of  such  will  or  codicil,  or  any  person  claiming  under  him,  be  void ; 
and  such  person  shall  be  admitted  as  a  witness  to  the  execution  of 
such  will  or  codicil,  within  the  intent  of  the  said  act,  notwith- 

(g)  R.  V.  Taylor,  Peakc's  N.  P.  C.  11,  1258. 

per  Buller,  J.  {k)  See  Wyndham  v.  Chetwynd,  1  Buir. 

(A)  7  Will.  IV.  &  1  Vict.  c.  26.     See  414;    1  Bl.  R.  96;    Hindam  v.  Kersey, 

sect.  15,  poet,  p.  903.  4  Burn,  E.  L.  97. 

(t)  Holdfast  d.  /Instey  v.  Dowsing,  Str. 
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Btandii^  such  devise,  &c."  And  by  sect.  2,  **  In  case,  by  any  will 
or  codicil,  any  lands,  &c.  shall  be  chained  with  debts,  and  any 
creditor,  whose  debt  is  so  charged,  shsdl  attest  the  execution  of 
such  will  or  codicil,  every  such  creditor,  notwithstanding  such 
chaise,  shall  be  admitted  as  a  witness  to  the  execution  of  such  will 
or  codicil,  within  the  intent  of  the  said  act:  Provided  (I),  that  the 
credit  of  every  such  witness,  and  all  circumstances  relating  thereto, 
shall  be  subject  to  the  consideration  and  determination  of  the  court 
and  the  jury,  before  whom  any  such  witness  shall  be  examined,  or 
his  testimony  or  attestation  made  use  of;  or  of  the  court  of  eauity 
in  which  the  testimony  or  attestation  of  any  such  witness  shall  be 
made  use  of;  in  like  manner  as  the  credit  of  witnesses  in  all  other 
cases  ought  to  be  considered  of  and  determined."  The  statute 
makes  void  a  devise  to  an  attesting  witness,  although  there  are 
three  other  attesting  witnesses  to  i&  will(«i).  An  estate  in  fee 
upon  the  determination  of  a  life  estate  was  devised  to  the  wife  of 
A.  B.;  A.  B.  was  one  of  the  attesting  witnesses  to  the  will.  The 
testator  died  in  1779,  and  the  wife  of  A.  B.  died  in  1813,  before 
the  previous  life  estate  was  determined ;  it  was  held,  that  A.  B. 
was  not  a  good  attesting  witness  to  this  will  (n).  It  does  not 
appear  that  the  legislature,  when  they  passed  the  Statute  of  Frauds, 
had  in  their  contemplation  executions  of  wills  by  blind  men.  It 
seems,  however,  that,  in  the  case  of  a  blind  man,  stronger  evidence 
will  be  required,  than  the  mere  attestation  of  signature ;  but  it  is 
not  necessary  that  the  will  should  be  read  over  to  him  in  the 
presence  of  the  attesting  witnesses  (o). 

Of  the  Proof  by  the  subscribing  Witnesses, — To  prove  the  due 
execution  of  a  devise  of  lands,  except  in  cases  of  proof  by  the 
probate  or  letters  of  administration,  as  will  presently  oe  explained, 
the  original  will  must  be  produced,  and  one  of  the  subscribing 
witnesses,  if  living,  must  be  examined,  to  prove  that  the  solemnities 
prescribed  by  the  statute  have  been  complied  with,  agreeably  to 
the  rule  of  law,  that  where  a  witness  has  subscribed  an  mstrument, 
he  must  be  produced,  because  it  is  the  best  evidence;  and,  even 
where  the  will  is  in  the  hands  of  the  adverse  party,  who  has  notice 
to  produce  it,  and  in  consequence  of  such,  notice  does  produce  it  at 
the  trial,  the  party  calling  for  it  is  bound  to  call  one  of  the  sub- 
scribing witnesses  to  prove  it  {p).  If  all  the  subscribing  witnesses 
are  desul,  or  insane,  tneir  handwriting  and  that  of  the  devisor  must 
be  proved  {q).     ''  Although  the  common  course  is  to  call  one  witness 

(l)  Sect.  6.  A.  &  E.  3. 

(«)  Doe  d.  Taylor  ▼.  milt,  1  Moo.  k,  {q)  Bemett  v,  Taylor,  9  Yes.  881.     If 

R.2S8.  three  witnesses  to  a  wUl  are  dead,  the 

(«)  Hatfield  ▼.  Thorp,  5  B.  &  A.  589.  handwriting  of  aU  must  be  proved,  unless 

(•)  Lomgckamp  d.  Qoo^feUow  y.  Fish,  2  the  will  be  80  years  old.    Per  Cur.,  in 

N.  R.  415.  Hans  d.  Gumey  ▼.  Corbeti,  C.  B.,  JI.  T.  17 

(p)  Per  Lord  Kenyom,  C.  J.,  in  a  case  Geo.  II.;    Serjt.   Hill's   MSS.,   vol   80, 

cited  by  Lawrence,  J.,  in  Gordon  v.  Secre-  p.  51.     But  see  Doe  d.  Daviet  v.  Dames,  9 

tan,  8  £ast,  548  ;  Longford  ▼.  Eyre,  IP.  Q.  B.  648. 
Wms.  741 ;   Wright  y.  Doe  d.  Tatham,  3 
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only  to  prove  the  will  (r),  yet  that  is  only  where  there  is  no  objec- 
tion made  to  the  execution  of  the  will  by  the  heir;  for  he  is  entitled 
to  have  all  the  witnesses  examined,  but  then  he  must  produce  them; 
for  the  devisee  need  not  produce  more  than  one,  if  such  witness 
shall  prove  all  the  requisites ;  and  though  they  should  all  swear 
that  tne  will  was  not  duly  executed,  yet  the  devisee  would  be 
permitted  to  adduce  evidence  of  circumstances  to  prove  the  due 
execution :  as  was  the  case  of  Austin  and  Willes,  cited  by  Lord 
Hardwickey  C,  in  Blachet  and  Widdrington,  M.  T.  4  Geo.  II.;  in 
which  case,  notwithstanding  the  three  witnesses  swore  that  the 
will  was  not  duly  executed,  the  devisee  obtained  a  verdict  (s).  In 
Pike  and  Bradbury  (t),  before  Lord  Raymond^  upon  an  issue  of 
devisavit  vel  non,  the  witnesses  denying  their  hands,  the  devisee 
would  have  avoided  calling  them;  but  the  C.  J.  obliged  him  to 
call  them;  whereupon  the  first  and  second  denying  their  hands,  it 
was  contended  that  he  should  go  no  further ;  for  it  was  argued, 
that  though  if  you  call  one  witness,  who  proves  against  you,  you 
may  call  another,  yet  if  the  second  also  prove  against  you,  you  can 
go  no  further:  but  the  C.  J.  permitted  the  devisee  to  call  other 
witnesses  to  prove  the  will,  and  he  obtained  a  verdict"  (m).  On 
an  issue  out  of  Chancery  all  the  witnesses  must  be  called  (:r),  unless 
the  suit  is  by  the  heir  against  the  devisee  to  set  aside  the  will,  in 
which  case  it  is  not  incumbent  on  the  devisee  to  call  all  the 
witnesses  (y\ 

By  the  statute  20  &  21  Vict.  c.  77,  "  to  amend  the  law  relating 
to  Probates  and  Letters  of  Administration  in  England,'*  it  is  pro- 
vided'that,  where  a  will  relating  to  realty  is  proved  in  solemn  form, 
or  the  validity  of  such  will  is  disputed  in  any  contentious  cause  or 
matter,  the  heir  or  devisees  and  others  interested  in  the  realty  are 
to  be  cited  (z).  But  the  probate,  decree,  or  order  of  the  court  will  not 
affect  the  heir  or  any  other  person  in  respect  of  his  interest  in  realty 
unless  cited  or  deriving  title  through  a  person  cited  (a).  The  62nd 
section  enacts,  that  "  where  probate  of  such  will  is  granted  after  such 
proof  in  solemn  form,  or  where  the  validity  of  the  will  is  otherwise 
declared  by  the  decree  or  order  in  such  contentious  cause  or  matter 
as  aforesaid,  the  probate,  decree,  or  order  respectively  shall  enure 
for  the  benefit  of  all  persons  interested  in  the  real  estate  affected 
by  such  will  and  the  probate  copy  of  such  will,  or  the  letters  of 
administration  with  such  will  annexed,  or  a  copy  thereof  respec- 
tively, stamped  with  the  seal  of  her  Majesty's  Court  of  Probate, 
shall  in  all  courts,  and  in  all  suits  and  proceedings  affecting  real 

(r)  Per  Lee^  C.  J.,  in  Anttey  v.  Dow-  mined  by  Pratt ^  C.  J. 

$ing.     See  also  the  opinion  of  Kenyan,  C.  (u)  Gilb.  Evid.  69  ;  Bull.  N.  P.  264. 

J.,  in  Doe  v.  Smithy  1  Esp.  N.  P.  C.  391.  (x)  Bootle  v.  Biundell,  19  Yes.  49k 

(*)  See  also  Lowe  v.  Joliiffe,  1  Bl.  R.  (y)  Taiham  v.  f^'right,  2  Riiss.  &  M.  1. 

^65y  S.  P.  («)  Sects.  61  and  63. 

(0  Q'  Pike  Y.  Badmering,  cited  in  Str.  (a)  Sect.  63. 
1096,  and  there  said  to  have  been  deter- 
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estate,  of  whatever  tenure  (save  proceedings  by  way  of  appeal 
under  this  act,  or  for  the  revocation  of  such  probate  or  administra- 
tion) be  received  as  conclusive  evidence  of  the  validity  and  contents 
of  such  will  in  like  manner  as  a  probate  is  received  m  evidence  in 
matters  relating  to  the  personal  estate ;  and  where  probate  is  re- 
fused or  revoked  on  the  ground  of  the  invalidity  of  the  will,  or  the 
invalidity  of  the  will  is  otherwise  declared  by  decree  or  order  under 
this  act,  such  decree  or  order  shall  enure  for  the  benefit  of  the  heir 
at  law,  or  other  persons  against  whose  interest  in  real  estate  such 
will  might  operate,  and  such  will  shall  not  be  received  in  evi- 
dence in  any  suit  or  proceeding  in  relation  to  real  estate,  save  in 
any  proceeding  bjr  way  of  appeal  from  such  decrees  or  orders." 
The  64th  section  is  as  follows:— "In  any  action  at  law  or  suit 
in  equity,  where,  according  to  the  existing  law  it  would  be  neces- 
sary to  produce  and  prove  an  original  will,  in  order  to  establish  a 
devise  or  other  testamentary  disposition  of  or  affecting  real  estate, 
it  shall  be  lawful  for  the  party  intending  to  establish  in  proof  such 
devise  or  other  testamentary  disposition,  to  give  to  the  opposite 
party,  ten  days  at  least  before  the  trial  or  other  proceeding  in  which 
the  said  proof  shall  be  intended  to  be  adduced,  notice  fliat  he  in- 
tends at  the  said  trial  or  other  proceeding,  to  give  in  evidence,  as 
proof  of  the  devise  or  other  testamentary  disposition,  the  probate 
of  the  said  will  or  the  letters  of  administration  with  the  will  an- 
nexed, or  a  copy  thereof  stamped  with  any  seal  of  the  Court  of 
Probate ;  and  m  every  such  case  such  probate  or  letters  of  admi- 
nistration, or  copy  thereof  respectively  stamped  as  aforesaid,  shall  be 
sufficient  evidence  of  such  will  and  of  its  validity  and  contents, 
notwithstanding  the  same  may  not  have  been  proved  in  solemn 
form  or  have  been  otherwise  declared  valid  in  a  contentious  cause 
or  matter  as  herein  provided,  unless  the  party  receiving  such  notice 
shall,  within  four  days  after  such  receipt,  give  notice  that  he  dis- 
putes the  validity  of  such  devise  or  other  testamentary  disposition." 

6th  Section,— '^  No  devise,  in  writing,  of  lands,  tenements,  or 
hereditaments,  nor  any  clause  thereof,  shall  be  revocable  otherwise 
than  by  some  other  will  or  codicil,  in  writing,  or  other  writing  de- 
claring the  same ;  or  by  burning,  cancelling,  tearing,  or  obliterat- 
ii^  the  same,  by  the  testator  himself,  or  in  his  presence,  and  by  his 
directions  and  consent ;  but  all  devises  and  bequests  of  lands  and 
tenements  shall  remain  and  continue  in  force,  until  the  same  be 
burnt,  cancelled,  torn,  or  obliterated  by  the  testator,  or  by  his 
directions,  in  manner  aforesaid ;  or  unless  the  same  be  altered  by 
some  other  will  or  codicil,  in  writing,  or  other  writing  of  the  de- 
visor, signed  in  the  presence  of  three  or  four  witnesses,  declaring 
the  same." 

No  Devise  in  Writing^  of  Landsy  ^c,  shall  be  revocable,  otherwise 
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than  by  some  other  Will  or  Codicil^  in  Writing  ;  or  other  Writing 
of  the  Devisor y  signed  in  the  Presence  of  three  or  four  Witnesses  de- 
claring the  same. — Having  premised  that,  before  tnis  statute,  devises 
of  lands,  made  under  the  particular  customs  of  boroughs,  or  by 
virtue  of  the  Statute  of  Wills,  (32  Hen.  VIII.  c.  1,)  might  have 
been  revoked  by  any  express  words  virithout  writing  (Jb),  the  Statute 
of  Wills  having  given  power  to  any  person  seised  in  fee  of  lands, 
to  devise  such  lands  by  will  in  writing;  but  being  silent  as  to  re- 
vocations, I  shall  proceed  to  consider  the  several  methods  pre- 
scribed by  the  Statute  of  Frauds  for  the  revocation  of  wills  of  lands, 
and  then  subjoin  some  remarks  on  implied  revocations.  This 
section  prescnbes  three  methods,  by  which  a  devise  of  lands  may 
be  revoked ;  either  by  another  wiU  or  codicil  in  writing,  or  by  other 
writing,  declaring  the  intention  of  the  devisor  to  revoke  the  former 
devise ;  or  by  burning,  cancelling,  &c.  With  respect  to  the  first 
method,  (the  only  subject  now  under  consideration,)  it  is  to  be  ob- 
served, that  the  words  '^  signed  in  the  presence  of  three  or  four 
witnesses,"  having  been  held  to  refer  to  the  next  preceding  words, 
"  other  loriting"  only,  and  not  to  the  words  "  toill  or  codicU  in 
tcriting"  it  is  not  necessary  that  a  wiU,  whereby  a  former  will  is 
revoked,  should  be  signed  by  the  devisor  in  the  presence  of  three 
witnesses  (c) ;  but  that  a  second  will  may  operate  as  a  revocation 
of  a  former,  it  is  necessary,  1.  That  the  second  will  should  ex- 
pressly revoke  or  be  clearly  inconsistent  with  the  first  devise,  quoad 
the  particular  subject-matter  of  such  devise  (d).  If  it  be  merely 
found,  that  another  or  even  a  different  disposition  has  been  made 
by  the  testator  from  that  which  he  had  first  willed,  yet  if  it  do  not 
appear  to  the  court,  what  that  difference  is,  it  will  not  be  a  re- 
vocation (e).  And  the  general  rule  is,  that  a  revocation  by  subse- 
Suent  will  or  codicil,  whether  by  express  words  of  revocation  or  by 
evise  inconsistent  with  the  former  devise,  shall  operate  only  so  fti 
as  is  necessary  to  effectuate  the  intention  of  the  testator  (/ ).  2, 
It  is  necessary  that  the  second  will  should  be  subsisting  and 
effective  at  the  time  of  the  death  of  the  testator ;  consequently, 
if  the  second  will  be  not  executed  vrith  the  formalities  prescribed 
by  the  fifth  section  of  the  statute  {g\  or  if  the  second  will  be  effec- 
tually cancelled  in  the  lifetime  of  the  testator  (A),  the  first  will  shall 

(b)  Dyer,  810,   b.  pL   81.     Adm.   in  and  in  Dom.  Proc.  7  Bro.  P.  C.  p.  844,  but 

Symton  v.  Kirton,  Cro.  Jae.    115,    and  inTomline' edit.  p.i89;  2%o«nm  v.  JSmuw, 

Cranvell  v.  Sanders,  Cro.  Jac.  497;  Gilb.  2  East,  488. 

Dev.  9S,  ed.  1789.  (/)  Duffield  ▼.  Ih^ld,  8  Bligh,  N.  S. 

(c;  See  Hoil  v.  Clerk,  3  Mod.  218,  re-  260;  Doe  d.  Evert  v.    H^ard,  18    Q.  B. 

cognized  by  Ld.  Hardwicke,  Ch.,  in  EUit  228  ;  Plenty  v.  West,  16  Beav.  178;  22 

V.  Smith,  4  Bum,  £.  L.  199.  L.  J.,  Chan.   185;  Sloddart  v.   Grant,  1 

{d)  See  Cox's  note  to  Ommt  v.  Tyrer,  Macq.  H.  L.  Cas.  168 ;  Darky  ▼.  Marltn, 

1  P.  Wms.  845.  18  C.  B.  688. 

{e)  Hitchint  v.   Battel,    Salk.   592;  1  (£)  Eccletton  v.   Speke,    1689,    Cartb. 

Show.  637  ;  8  Mod.   208 ;  Show.   P.   C.  81  ;  Oniont  v.  Tyrer,   1716,  1   P.  Wms. 

146;  Harwood  v.    Goodright,  Cowp.   87;  844. 

&  C.  in  C.  B.,  8  WUa.  497  ;  2  BL  R.  987,  (A)  Goodright  ▼.  GUmier,  4  Borr.  2512. 
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operate  as  if  no  other  had  existed.  3.  As,  before  the  Statute  of 
Frauds,  parol  dedarationa  of  an  intention  to  revoke  in  future 
were  held  not  to  amount  to  a  present  revocation  (t) ;  so,  since  the 
statate,  such  declaration,  although  executed  with  the  formahties 
required  by  the  statute,  will  not  operate  as  a  revocation  (A).  4.  It 
is  an  established  principle,  that  an  instrument,  which  is  intended 
to  operate  as  a  devise,  if  it  cannot  take  effect  as  such,  shall  never 
operate  as  a  revocation  (l).  Where  an  effective  devise  appears  to 
have  been  once  made  in  disherison  of  the  heir  at  law,  it  will  lie 
upon  the  heir  to  prove,  that  such  devise  has  been  effectively  de- 
feated (m). 

Or  other  Writing  of  the  Devisor  declaring  the  same  signed  in  the 
Presence  of  three  or  four  Witnesses, — An  instrument  of  revocation, 
intended  merely  to  operate  as  such,  and  not  as  a  devise,  would,  ac- 
eordii^  to  the  opinion  of  Lord  Cowper^  C,  in  Onvms  v.  Tyrer,  1 
P.  Wms.  345,  Cox's  edit.,  be  effective,  if  signed  by  the  devisor  in 
the  presence  of  three  witnesses,  as  this  clause  directs,  and  without 
the  other  formalities  required  in  the  case  of  wills  by  the  fifth  sec- 
tion, viz.  the  attestation  and  subscription  of  the  witnesses  in  the 
presence  of  the  devisor. 

Method  of  express  Revocation.  By  burning,  kc  Or  ly 
cancelling,  tearing,  or  obliterating  the  same,  by  the  Testator  him- 
self, or  in  his  Presence,  and  by  his  Directions  and  Consent, — 
The  acts  here  mentioned  are  in  themselves  equivocal  acts :  and, 
conseauently,  in  order  to  make  them  operate  as  revocations,  it 
must  DC  shown  that  they  were  done  animo  revocandi,  that  is,  with 
an  intention  to  revoke ;  for,  unless  that  appears,  the  prior  devise 
will  not  be  revoked.  Hence,  if  the  devisor  were  to  throw  his  ink 
upon  his  will,  instead  of  the  sand ;  though  it  might  be  a  complete 
defacing  of  the  instrument,  it  would  not  be  a  revocation  (n) ;  or 
suppose  a  person  having  two  wills  of  different  dates  by  him,  should 
direct  the  first  will  to  be  cancelled,  and,  through  mistake,  the  per- 
son to  whom  the  devisor  gave  his  directions  should  cancel  the  last 
will ;  such  an  act  would  not  be  a  revocation  of  the  last  will :  or, 
suppose  a  person  having  a  will  consisting  of  two  parts,  throws  one 
unintentionally  into  the  fire,  where  it  is  burnt,  it  would  not  be  a 
revocation  of  the  devises  contained  in  such  parts.  The  intention, 
therefore,  must  govern  in  such  cases.  A.,  by  will,  duly  executed 
and  attested  (o),  devised  land  to  trustees  to  several  uses ;  and  at 
the  same  time  executed  a  duplicate  thereof,  with  all  the  solenmities 

(t)  CrtamU  v.  StmdtrM,  Cro.  Jac.  497.  thaw  ¥.  Gilbert,  Cowp.  52. 

(k)  Tlumaa  ▼.  Emm$,  2  East,  488.  (o)  OnUmt  ▼.  Tyrer,  2  Vern.  741 ;  Prec. 

(/)  Exp,  Earl  rf  Ilchnter,  7  Yes.  jun.  in  Chan.  469 ;  Gilb.  Rep.  130 ;  1  Eq.  Ca. 

348.  Abr.  407,  pi.  1 ;  but  best  reported  in  P. 

(m)  Cowp.  87.  Wms.  vol.  1.  p.  844,  Cox's  edit. 
(•}  Per  Ld.  Mamtfeld,  C.  J.,  in  ^url^n- 
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Erescribed  by  the  fifth  section  of  this  statute.  Some  time  after, 
aving  been  desirous  to  change  one  of  his  trustees,  he  ordered  his 
will  to  be  written  over  again,  without  any  variation  from  the  first, 
except  only  in  the  name  of  that  trustee,  and  a  clause  revoking  all 
former  wills.  When  it  was  so  written  over  he  executed  it  in  the 
presence  of  three  witnesses,  and  the  three  witnesses  subscribed 
their  names,  but  not  in  his  presence  (as  the  fifth  section  directs). 
Some  evidence  was  adduced  that  the  testator  afterwards  cancelled 
the  duplicate  of  the  first  will,  by  tearing  off  the  seal.  The  question 
was,  whether  the  cancelling  the  duplicate  of  the  first  will  should  be 
a  revocation  thereof  within  this  clause.  It  was  admitted,  that  if  a 
devisor,  having  duplicates  of  his  will,  cancels  one  of  them  animo 
revocandi,  this  is  a  good  revocation  of  the  whole  will,  and  of  both 
the  duplicates  (^).  But  it  was  decreed  in  the  present  case  (9), 
tfiat  it  was  plain  the  testator  did  not  mean  to  revoke  his  former  wiU 
by  cancelling,  but  by  substituting  another  perfect  will  in  lieu  thereof 
and  not  otherwise ;  and,  therefore,  the  cancelling  thereof  (if  any) 
was  but  a  circumstance  showing  that  he  thought  he  had  made  a 
good  disposition  by  the  second  will,  and  in  confidence  thereof  it 
was  done  with  no  other  intent,  but  that  the  second  will  should 
thereby  more  surely  take  place.  The  cancelling  of  a  will  under 
this  section  may  be  proved  in  any  manner  consistent  with  the 
general  law  of  evidence,  the  statute  not  introducing  any  new  rule 
of  proof  (r).  In  order  to  effectuate  a  revocation,  it  is  not  necessary 
that  the  will  should  be  actually  destroyed :  hence  a  slight  tearing 
of  a  will  and  throwing  it  on  the  fire,  with  a  deliberate  intent  to 
consume  it,  by  the  testator,  though  it  fell  off,  and  was  preserved 
by  a  bystander  without  his  consent  or  knowledge,  has  been  held  to 
be  a  sufficient  revocation  (s).  But  where  a  testator,  intending  to 
destroy  his  will,  threw  it  upon  the  fire,  and  another  person  snatched  - 
it  off,  a  comer  of  the  envelope  only,  and  no  part  of  the  will  itself 
being  burnt ;  it  was  held,  that  the  will  was  not  revoked  as  to  the 
freehold  (0,  but,  as  to  the  copyhold,  to  which  the  Statute  of  Frauds 
does  not  extend,  it  was  revoked  by  the  attempt  to  bum  (m).  A. 
having  made  a  will  of  land,  and  a  duplicate  thereof  (both  duly  exe- 
cuted and  attested),  but  declaring  that  it  was  not  a  will  to  his 
liking,  and  that  he  should  alter  it,  delivered  a  duplicate  to  B.  (a 
devisee  named  therein).  Afterwards  A.  executed  another  will, 
disposing  of  his  estate  in  a  different  manner  from  what  he  had 
done  under  the  former  will,  and  thereby  revoked  all  former  wills, 

(p)  "Where  there  are  duplicates  of  a  P.  Wms.  vol.  1,  p.  345. 

will,  one  in  the  possession  of  the  devisor,  (r)  Doe  d.   Reed  v.  Harris,  6  A.  &  E. 

the   other  not;  and   the  devisor  cancels  209;  1  Nev.  &  P.  405. 

that  which   is   in   hU  custody,  it   is    an  («)  Bibb  d.  Mole  ▼.   Thomas,  2  BI.  R. 

effectual  cancelling  of  both."     Per  Aston,  1043.     But  see  the  20th  section  of  the  new 

J.,  in  Burtenshaw  v.  Gilbert,  Cowp.  54 ;  act,  1  Vict.  c.  26,  post,  p.  904. 

Doe  d.  Strickland  v.  Strickland,  8  C.  B.  ^  (t)  Doe  d.  Reed  v.  Harris^  6  A.  &  E. 

724.  209  ;  1  Nev.  &  P.  405. 

{q)  Reg.  Lib.  B.  1716,  fol.  242;  Cox's  (u)  Doed.  Reed  v.  Harris,  8  A.  &  £.  1. 
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and  at  the  same  time  cancelled  the  first  will,  which  remained  in  his 
own  custody,  observing  to  the  person  who  made  the  second  will, 
that  there  was  a  duplicate  of  the  first  will  in  the  hands  of  B.  A 
short  time  before  A.'s  death,  one  of  the  principal  devisees  in  the 
last  will  died;  whereupon  A.  sent  for  an  attorney  to  prepare 
another  will,  but,  before  the  attorney  arrived,  A.  became  senseless, 
and  shortly  afterwards  died.  After  his  death,  the  first  and  second 
wills  were  found  together  in  a  paper,  both  cancelled,  but  the  dupli- 
cate of  the  first  wdl  (which  duplicate  had  been  delivered  to  B.) 
was  found  among  some  deeds  and  papers  of  the  testator  uncancelled. 
It  did  not  appear  how  the  duplicate  came  to  be  found  among  the 
testator's  papers.  It  was  held,  that  at  the  time  of  making  the 
second  will,  the  first  was  clearly  revoked,  and  that  it  was  not  set 
up  i^ain  by  cancelling  the  second  will  (a:).  The  testator,  after 
devising  all  his  land  to  trustees  upon  trust  to  sell,  ''  except  the 
house  at  Bath,*'  gave  to  his  wife  his  house  in  Bath  for  her  life,  and 
after  her  death  to  his  eldest  son ;  and  after  the  execution  of  the 
will  sold  his  house  at  Bath,  and  struck  out  of  his  will  the  exception 
and  the  devise  respecting  it.  It  was  held,  that  the  devise  to 
the  trustees  was  not  revoked  by  the  erasure  as  to  the  house  at 
Bath  (y).  So  where  a  testator,  by  will  duly  executed  and  attested, 
devised  lands  to  A.  and  B.,  as  joint-tenants  in  fee,  and  afterwards 
struck  out  the  name  of  B.  by  drawing  a  pen  through  it.  It  was 
held,  that  the  erasure  was  to  be  considered  as  a  revocation  of  the 
devise  pro  tanto  only  (z).  A.,  by  will  duly  executed  and  attested, 
devised  land  to  B.  and  C.  in  trust,  and  afterwards  struck  out  the 
name  of  C,  and  inserted  the  names  of  D.  and  E.,  leaving  the 
general  purposes  of  the  trust  unaltered,  though  varying  in  certain 
particulars,  and  did  not  republish  his  will.  It  was  held,  that  the 
mtent  of  the  testator  appeared  to  be  to  revoke  by  the  substitution 
of  another  good  devise  to  the  new  trustees,  and  not  by  the  oblite- 
ration ;  but  such  devise,  not  having  been  executed  with  the  proper 
solemnities,  would  not  operate  as  a  revocation ;  and,  admitting  tnat 
the  obliteration  of  the  name  of  C.  would  have  revoked  the  devise 
to  C,  yet  the  heir  could  not  recover,  inasmuch  as  the  devise  to  B. 
remained  unrevoked,  and  competent  to  sustain  all  the  trusts  in  the 
will  in  exclusion  of  the  heir  (a). 

Implied  Revocations. — Although  the  section  of  the  Statute  of 

(x)  Burtetuhaw  v.  Gilbert^  Cowp.  49.  dicil  or  obliteration,  it  is  the  same.  Hum- 
(y)  Suttau  Y.  Sutton,  Cowp.  812.  If  A.  phries  v.  Taylor,  in  Cane.  Hil.  25  Geo.  II., 
by  his  will  devises  all  the  residue  of  his  7  Bac.  Abr.  by  Gwillim,  p.  363. 
persooal  estate  to  B.  and  C,  and  makes  (s)  Larkins  v.  Larkint,  3  B.  &  P.  16. 
them  executors ;  and  after,  by  a  codicil,  A  mere  change  of  trustees  will  not  re- 
cancels  and  revokes  everything  relating  yoke  a  prior  devise  of  the  equitable  estate, 
to  B.,  and  also  revokes  the  appointment  Witlet  v.  Sand/ord,  1  Ves.  178,  186;  Doe 
of  B.  as  executor,  C.  shall  have  the  whole.  v.  Pott,  Doug.  710;  iVatts  y,  Fuilarton, 
A  revocation,  without  a  new  gift,  shall  (cited)  Doug.  718. 

have  the  same  cflect  as  if  it  had  been  ex-  (a)  Short  d.  Gasirell  v.  Smith,  4  East, 

pressly  g^ven ;  and  whether  it  be  by  co-  419. 
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Frauds  now  under  review  has  enumerated  several  methods  by 
which  a  devise  of  lands  may  be  revoked,  and  although  it  should 
seem  to  have  been  the  intention  of  the  legislature  to  have  excluded 
every  other  method  of  revocation,  yet  has  it  been  held,  that  implied 
revocations  are  not  within  the  statute.  Implied  revocations  strictly 
so  termed,  are,  Ist,  when  certain  acts  are  done  by  the  testator, 
inconsistent  with  or  contradictory  to  the  dispositions  made  by  the 
will,  so  necessarily  inferring  an  intention  to  revoke,  that  the  law 
will  presume  such  an  intention.  As  where  the  devisor,  by  a  sub- 
sequent deed,  gives  the  devisee  in  fee  a  lesser  interest,  e.  g,  an 
estate  for  yeai's,  to  commence  after  the  death  of  the  devisor :  in 
such  case  the  intended  devisee  cannot  have  both  interests ;  that 
which  is  conveyed  by  the  deed  must  take  effect,  and,  therefore, 
the  law  makes  a  necessary  implication,  that  the  first  disposition, 
which  is  by  the  will,  is  revokcKl  (6).  In  like  manner,  where  the 
devisor,  having  devised  a  reversion  to  A.,  afterwards  erants  the 
same  to  B.,  this  will  be  a  revocation,  even  though  the  lessee  has 
not  attorned.  So  where  the  testator,  having  demised  land  to  A., 
bargains  and  sells  the  same  land  to  B.,  although  the  deed  be  not 
inroUed  within  six  months,  according  to  the  statute,  and,  conse- 
quently, nothing  can  pass  to  the  bargainee,  yet  this  will  amount  to 
a  revocation,  because  here  is  a  solemn  act  cone,  whereby  the  tes- 
tator has  clearly  evinced  his  intention,  that  the  devisee  should  not 
have  the  land  devised  (c).  2.  It  has  been  held,  tfiat  revocations 
are  necessarily  to  be  implied  or  presumed,  from  a  total  change  in 
the  circumstances  of  the  testator's  family  after  the  execution  of 
the  will.  This  head  of  revocation  was  originally  borrowed  from 
the  civil  law,  and  applied  in  the  first  instance  to  bequests  of  per- 
sonal estate  {d)j  and  afterwards  extended  to  devises  of  land,  such 
revocation  not  having  been  considered  as  excluded  by  the  provi- 
sions of  the  sixth  section  of  the  Statute  of  Frauds.  What  changes 
or  alteration  in  the  circumstances  of  the  testator  will  be  sufficient 
to  work  a  revocation  of  a  devise  of  land,  may  often  be  difficult  to 
decide.  By  the  common  law,  before  the  Statute  of  Frauds,  a 
subsequent  marriage  was  held  to  revoke  a  will  of  land  made  by  a 
feme  sole ;  although  such  marriage  was  had  with  the  person  in 
whose  favour  the  will  was  made  {e).  Since  the  statute,  an  opinion 
was  expressed  in  Brawn  v.  Thompson^  at  the  Rolls,  8  Dec.  1731, 
by  Sir  John  Trevor^  M.  R.,  and  afterwards  in  the  same  case  by 
Lord  Keeper  Wright  (/),  that  revocations  of  a  devise  of  land 

(b)  Coke  V.  BuUock,  Cro.  Jac.  49,  cited  been  cited,  it  appears  that  diev  have  been 
in  Harknes*  v.  Ba^Up,  Pr.  Ch.  514,  and  considered  as  law.  Gilbert  has  inserted 
2  Atk.  72.  them  in  his  Treatise  on  Devises,  pp.  95, 

(c)  I  am  not  aware,  that  the  two  last-  96,  ed.  1739. 

mentioned  instances  have  ever  been  so-  (d)  Lugg  v.  Lugg^  Salk.  592  ;  Ooerbury 

lemnly  decided.     They  are  mentioned  in  v.  Oierbury^  2  Show.  242. 

1  Roll.  Abr.  615  (P.)  pi.  5.  6,  as  the  opi-  (e)  Forte  v.  HembUnge,  4  Rep.  60  b. 

Dions  of  Popham  and  Gawdy^  Js. ;    but,  (/)  1  P.  Wms.  804;  1   Eq.  Ca.  Abr. 

from  subsequent  cases,  where  they  have  413. 
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might  be  implied  from  subsequent  marriage  and  birth  of  a  child, 
notwithstandmg  the  provision  of  the  sixth  section  of  the  Statute 
of  Frauds ;  but  this  point  was  not  ccHisidered  as  settled  until  the 
case  of  Christopher  v.  Christopher  (g),  when  it  was  solemnly  deter- 
mined by  Adams,  B.,  Smythe,  B.,  and  Parher,  C.  B.,  against  the 
opinion  of  Perrot,  B.,  who  thought  the  case  within  the  statute, 
and  that  the  dispute  concerning  the  reality  of  a  subsequent  mar- 
riage, and  the  legitimacy  of  children,  was  as  open  to  perjury  as 
any  other,  and  that  the  statute  intended  an  actual  and  not  a  pre- 
sumptire  revocation.  The  case  of  Christopher  v.  Christopher  has 
been  recognized  in  several  subsequent  cases,  viz,  in  Spraage  v. 
Stone  {h)]  Brady  y,  Cuhitt(i)\  Doe  v.  Lancashire  {k) ;  in  Kenebel 
V.  Scrafion  {I) ;  Exp.  E.  Ikhester  (jn) ;  Sieath  v.  York  (»).  Mar- 
riage alone,  or  the  subsequent  birth  of  children  unprovided  for  alone, 
18  not  sufficient  to  operate  as  a  revocation  of  a  will  of  personal 
estate  (o),  nor  of  real  estate  {p).  It  has  been  solemnly  determined 
that  a  subsequent  marriage,  and  the  birth  of  a  child,  tcithout  pro- 
vision made  for  the  objects  of  these  relations,  is  such  a  material 
change  in  the  circumstances  of  the  testator's  family,  as  will  work 
a  revocation  of  the  devise  of  land  {q).  In  a  subsequent  case  the 
rale  was  thus  laid  down :  that,  in  the  case  of  a  will  of  an  unmarried 
man  having  no  children  by  a  former  marriage,  whereby  he  devises 
away  the  whole  of  his  property  which  he  has  at  the  time  of  making 
his  will,  and  leaves  no  provision  for  any  child  of  the  marriage,  the 
law  annexes  the  tacit  condition  that  subsequent  marriage  and  the 
birth  of  a  child  operates  as  a  revocation  (r).  And  in  a  case  where, 
Biiesr  making  his  will,  the  testator  married,  and  his  wife  became 
pregnant  with  his  knowledge,  the  posthumous  child  was  considered 
for  this  purpose  in  the  same  condition  as  a  child  bom  during  the 
testator's  Uptime  (s).  This  rule  of  revocation,  like  the  preening, 
was  formerly  considered  as  grounded  upon  a  presumed  alteration 
of  intention  in  the  testator ;  but  Lord  Kenyon,  C.  J.,  thought  it 
was  founded  ^*  on  a  tacit  condition  annexed  to  the  will  when  made, 
that  it  should  not  take  effect  if  there  should  be  a  total  change  in 
the  situation  of  the  testator's  fiunily"  (t).  But  this  rule  has  been 
held  to  apply  only  in  cases  where  the  wife  and  children,  the  new 
objects  of  duty,  are  wholly  unprovided  for,  and  where  there  is  an 
entire  disposition  of  the  whole  estate  to  their  exclusion  and  pre- 
judice.    Hence,  where  A.  devised  certain  lands  to  B.  in  trust,  and 

(g)  2  Dickeni,445.  (p)  Doev.  Barford,  4  M.  &  S.  10. 

(A)  Ambl.  721.  (q)  See  Exp.  Earl  rf  lUhetter,  7  Vee. 

(•)  Dotigl.  81.  242. 

(k)  6  T.  R.  49.  (r)  By  Timdal,  C.  J.,  deliYering  judg- 

(l)  2  East,  530.  nent  in  Exch.  Chamb.  in  Martton  v.  Roe 

(m)  7  Vet.  848.  d.  Fox,  8  A.  &  E.  60 ;  2Ne¥.&  P.  504. 

(n)  Vei.  k.  Bear.  897.  (»)  Doe  v.  Lancashire,  5  T.  R.  49. 

{o)  Jaekeon  v.  Hurlock,  Ld.  Nortkmgi^,  (i)  Ibid,,  recognized  by  nndal,  C.  J., 

Ch.,  Ambl.  494  ;  2  Eden,  68,  S,  C. ;  per  delivering  judgment  in  Marston  v.  Roe  d. 

Dr.  Hap,  in  Shepherd  v.  Shepherd,  HiL  fox,  on  error  in  Exch.  Chamb.,  8  A.  &  E. 

1770,  in  Prerog.  Court  57,  58  ;  2  Nev.  &  P.  504. 
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directed  him  to  pay,  out  of  the  rents  and  profits,  an  annuity  to 
M.  S.,  with  whom  he  cohabited,  and  in  case  he  should  leave  any 
child  or  children  by  M.  S.,  to  raise  a  sum  of  money  to  be  paid 
among  his  children,  and  then  devised  the  remainder  of  his  estate 
to  several  of  his  relatives;  and  afterwards  A.  married  M.  S.,  by 
whom  he  had  several  children :  it  was  held  («),  that  the  will  was 
not  revoked;  either,  1st,  on  the  ground  of  a  tacit  condition  an- 
nexed to  the  will,  viz.  that  it  should  be  void  in  the  event  of  a 
marriage  and  children,  without  provision ;  inasmuch  as  that  condi- 
tion, viz.  of  marriage,  and  of  the  birth  of  children  unprovided  for ^ 
had  not  taken  effect ;  or,  2ndly,  on  the  ground  of  an  intention  to 
revoke,  to  be  presumed,  in  favour  of  a  wife  and  children  unpro- 
vided for,  because  the  fact  upon  which  such  presumption  could  be 
formed,  did  not  exist  in  the  present  case.  And  it  must  further  be 
remarked,  that  both  the  circumstances  of  a  subsequent  marriage 
and  the  having  of  child  or  children  must  concur  to  work  an  implied 
revocation :  the  birth  of  a  posthumous  child  alone,  although  the 
testator  die  childless,  is  not  sufficient  (a:).  Parol  evidence  to  show 
that  the  testator  meant  his  will  to  stand  good  notwithstanding  his 
subsequent  marriage  and  the  birth  of  issue,  is  inadmissible  (y). 

Having  endeavoured  to  illustrate  the  nature  of  implied  revoca- 
tions, strictly  so  called,  it  will  be  proper,  in  the  next  place,  to  take 
notice  of  those  acts,  by  which  a  devise  of  land  may  more  properly 
be  said  to  be  annulled  than,  revoked ;  though  the  latter  term  is 
most  frequently  applied  to  this  subject.  The  acts  here  alluded  to 
are  such,  whereby  a  material  alteration  is  made  by  the  testator,  in 
his  seisin  of  the  estate  devised,  after  the  execution  of  the  will. 
The  authorities  on  this  subject  are  of  very  ancient  date,  beginning 
in  the  latter  end  of  Queen  Elizabeth's  reign,  and  continued  down 
in  a  regular  series  to  the  present  time,  with  a  few  exceptions.  The 
rule  to  be  collected  from  these  authorities  appears  to  be  this, — that 
where  a  person  seised  of  an  estate^  devises  it,  and  afterwards  conveys 
his  whole  interest^  either  by  feoffment,  lease  and  release  (ar),  bargain 
and  sale,  fine  (a),  or  recovery  (fe),  thovgh  but  for  an  instant^  and 
though  he  takes  back  the  estate  to  the  same  use  as  before,  or  though 
the  old  use  results  to  him  again  so  as  to  descend  in  the  same  line  as 
before,  still  the  conveyance  operates  to  annul  his  will.  This  rule  is 
founded  on  a  technical  principle  of  law,  introduced,  as  it  should 
seem,  originally  in  favour  of  tne  heir;  viz.  that  in  order  to  render 
a  devise  valid  and  effectual,  it  is  necessary  that  the  seisin  of  the 
devisor  should  remain  unaltered  from  the  execution  of  the  will 

(m)  Kenebel  v.  Scrrfton,  2  East,   580,  (x)  £aW  (/ Linco/n'<  ctue,  2  Freem.  202 ; 

where  Ld.  Ellenborough,  C.  J.,  seemB  to  Show.  P.  C.  154.  S.  C. 

have  approved  of  Ld.  KenyorCs  opinion,  (a)  Doe  d.  Dilnot  ▼.  Dilnotf  2  N.  R. 

cited  above.  401;  Parker  v.  Biscoe,S  Taunt  699;  3 

(j:)  Doe  d.  White  v.  Bar/ord,  4  M.  &  S.  Moore,  24,  S.  a 

10.  (6)  Doe  d.  Lushing  ton  v.  Bp.  qf  Lion- 

(y)  Mareton  v.  Roe  d.  Fox,  8  A.  &  £.  daff,  2  N.  R.  491. 
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until  the  death  of  the  devisor.  The  foundation  of  the  rule  being 
wholly  independent  of  the  intention  of  the  testator  to  revoke,  the 
rule  wiU  operate  where  the  provisions  of  the  subsequent  conveyance 
are  consistent  with  the  provisions  of  the  will ;  and  even  where  such 
conveyance  is  made  for  the  express  purpose  of  confirming  the  will. 
Hence,  also,  parol  evidence  to  show  that  the  testator  did  not  in- 
tend, by  the  subsequent  conveyance,  to  revoke  his  will,  is  inad- 
missible (c).  In  conformity  with  the  preceding  rule,  it  has  been 
held,  that  where  the  whole  estate  is  conveyed  by  lease  and  release 
to  uses,  although  there  be  a  resulting  use  in  the  ultimate  reversion 
to  the  grantor  by  the  same  instrument,  yet  the  conveyance  will 
operate  as  a  revocation  of  a  prior  will  (a).  It  will  be  observed, 
that,  in  the  preceding  instances,  the  whole  estate  was  conveyed ; 
and  therefore  the  party  did  not  die  seised  of  that  estate  which 
he  had  at  the  time  of  making  his  will ;  and  conseauently  the  de- 
vise, which  will  only  operate  upon  that  seisin,  whicn  the  testator 
had  at  the  time  of  making  his  will,  was  annulled  or  revoked ;  but 
where  the  devisor  does  not  part  with  his  whole  estate,  e,  g.  where 
he  grants  an  estate  for  years  only  to  the  devisee,  to  commence  in 
the  life  of  the  devisor,  in  such  case,  the  conveyance  will  not  operate 
as  a  revocation  of  the  fee  (e).  In  like  manner,  if  a  man  devises 
land  in  fee  to  A.,  and  afterwards  makes  a  mortgage  thereof  in  fee, 
either  to  the  devisee  (/)  or  a  stranger  (^),  this  mortgage  in  fee, 
though  a  revocation  of  the  will  in  law,  will  not  operate*as  such  in 
equity,  and  the  right  of  redemption  will  pass  by  the  will.  And 
the  same  rule  holds  in  equity  with  respect  to  a  conveyance  in  fee 
for  payment  of  debts  (A). 

Secondly.    As  to'Wms  made  on  and  after  1st  January^  1838. 

An  unattested  codicil  without  a  date,  the  will  dated  in  1830, 
and  the  deceased  dying  in  January,  1839,  was  presumed  to  have 
been  executed  before  January,  1838  (£). 

The  foregoing  sections  of  the  Statute  of  Frauds,  and  the  con- 
struction thereof,  are  applicable  to  all  wills  made  before  the  1st  of 
January,  1838,  at  which  time  the  Act  for  the  Amendment  of  the 
Laws  with  respect  to  Wills,  7  Will.  IV.  &  1  Vict.  c.  26,  came 
into  operation.  The  general  object  of  this  act  is  to  collect  the  pro- 
visions of  the  several  statutes  relating  to  wills  into  one  act,  ana  to 
make  in  those  provisions  such  modifications  as  may  afford  addi- 
tional securities  for  the  prevention  of  spurious  wills,  and  additional 

(e)  CoodtUU  V.  Otway,  2  H.  Bl.  516.  Sir  John  Churchill,    M.   R.,    and    Lord 

Id)  Ibid.,  1  B.  &  P.  676  ;  7  T.  R.  899.  JefferUt,  Cli.,  in  Hall  v.  Dench,  1  Vem. 

(#)  2  Atk.  72;   Vawur  ▼.  Jeffery,  8  B.  829,  842. 

&  A.  462.  {h)  Adm.  in   Cwe  ▼.  Uolford,  8  Ves. 

(/)  Beucier  v.  Dyer,  5  Yes.  jun.  656.  jun.  654. 

(g)  Admitted  to  be  a  settled  point  in  (t)  Pecftell  ¥.  Jenkinton,  2  Curt.   Ecc. 

York  v.  Stone,  Salk.  158.    Adjudged  by  Rep.  278. 

VOL.  II.  P 
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facilities  for  making  g^iuine  wills  (A).  The  particular  provi- 
sions, the  more  important  of  which  will  be  found  in  the  ensuing 
pages,  relate  to  the  property  which  may  be  disposed  of  by  will ; 
the  persons  by  whom  wills  may  be  made ;  the  forms  which  are  to 
be  ODserved  in  making  them ;  and  the  modes  of  revoking,  altering, 
and  reviving  them ;  to  which  are  added,  other  provisions  for  cor- 
recting certain  rules  of  construction,  by  which  the  intentions  of 
testators  were  often  defeated ;  it  would  be  beyond  the  scope  of  this 
work,  however,  to  enter  upon  any  discussion  of  the  numerous  de- 
cisions upon  this  statute,  which  are  to  be  found  in  the  reports. 

The  1st  section  defines  the  meaning  of  the  following  words  in 
this  act:  ''Will"  shall  extend  to  a  testament,  and  to  a  codicil,  and 
to  an  appointment  by  will  or  by  writing  in  the  nature  of  a  will  in 
exercise  of  a  power,  and  also  to  a  disposition  by  will  and  testa- 
ment or  devise  of  the  custody  and  tuition  of  any  child,  by  virtue  of 
Stat  12  Car.  II.  c.  24,  or  of  stat.  14  &  15  Car.  II.  (I.)  and  to  any 
other  testamentary  disposition ;  ''  real  estate"  shall  extend  to 
manors,  advowsons,  messuages,  lands,  tithes,  rents,  and  heredita- 
ments, whether  freehold,  customary  freehold,  tenant  right,  cus- 
tomary or  copyhold,  or  of  any  other  tenure,  and  whether  corporeal, 
incorporeal,  or  personal,  and  to  any  undivided  share  thereof,  and 
to  any  estate,  right,  or  interest  (other  than  a  chattel  interest) 
therein;  ''persond  estate"  shall  extend  to  leasehold  estates  and 
other  chattels  real,  and  also  to  monies,  shares  of  government  and 
other  funds,  securities  for  money  (not  being  real  estates),  debts, 
choses  in  action,  rights,  credits,  goods,  and  all  other  property, 
which  by  law  devolves  upon  the  executor  or  administrator,  and  to 
any  share  or  interest  therein ;  and  every  word  importing  the  sin- 
gular number  only  shall  extend  to  several  persons  or  thii^,  as 
well  as  one  person  or  thing ;  and  every  word  importing  the  mascu- 
line gender  only,  shall  extend  to  a  female  as  well  as  a  male. 

By  sect.  2,  32  Hen.  VIII.  c.  1 ;  34  &  35  Hen.  VIII.  c.  6;  10 
Car.  I.  sess.  2,  c.  2  (I.);  sections  5,  6,  12,  19,  20,  21  and  22  of  the 
Statute  of  Frauds,  29  Car.  II.  c.  3;  7  Will.  III.  c.  12  (I.) ;  4  &  5 
Ann.  c.  16,  s.  14;  6  Ann.  c  10  (I.);  sect.  9  of  14  Geo.  II.  c.  20; 
25  Geo.  II.  c.  6  (except  as  to  colonies);  25  Geo.  II.  c.  11  (I.); 
and  55  Geo.  III.  c.  192,  are  repealed,  except  so  far  as  the  same 
respectively  relate  to  any  wills  or  estates,  ;9«r  autre  rie,  to  which  this 
act  does  not  extend. 

Formerly,  such  real  estates  only  as  a  person  was  seised  of  at 
the  time  of  making  his  will,  would  pass  oy  the  will ;  real  estate 
purchased  intermediately  between  the  making  the  will  and  the 
death,  would  not  so  pass :  but  now,  by  sect.  3,  every  person  may 
devise,  bequeath,  or  dispose  of,  by  his  will  executed  in  manner 
hereinafter  required,  all  real  estate  and  all  personal  estate  which 

(k)  See  Lord  Langdale*s  speech^  February  28, 18S7. 
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he  shall  be  entitled  to,  either  at  law  or  in  equity,  at  the  time  of 
hifl  death,  and  which  if  not  so  devised  would  devolve  upon  the 
heir  at  law,  or  customary  heir  of  him,  or,  if  he  become  entitled  by 
descent,  of  his  ancestor,  or  upon  his  executor,  or  administrator  (Z)  ; 
and  the  power  hereby  given  shall  extend  to  all  real  estate  of  the 
nature  of  customary  freehold  or  tenant  right,  or  customary  or  copy- 
hold, notwithstanding  that  the  testator  may  not  have  surrendered 
the  same  to  the  use  of  his  will,  or  notwithstanding  that,  being  en- 
titled as  heir,  devisee,  or  otherwise  to  be  admitted  thereto,  he  shall 
not  have  been  admitted  thereto,  or  notwithstanding  that  (be  same, 
in  consequence  of  the  want  of  a  custom  to  devise  or  surrender  to 
the  use  of  a  will,  or  otherwise,  could  not  at  law  have  been  disposed 
of  by  will  if  this  act  had  not  been  made,  or  notwithstanding 
that  the  same,  in  consequence  of  there  being  a  custom  that 
a  will  or  a  surrender  to  the  use  of  a  will  should  continue  in 
force  for  a  limited  time  only,  or  any  other  special  custom,  could 
not  have  been  disposed  of  by  will  according  to  the  power  con- 
tained in  this  act,  if  this  act  had  not  been  made ;  and  also  to 
estates  pur  autre  vie,  whether  there  shall  or  shall  not  be  any  special 
occupant  thereof,  and  whether  the  same  be  freehold,  customary 
freehold,  tenant  right,  customary  or  copyhold,  or  of  any  other 
tenure,  and  whether  the  same  shall  be  a  corporeal  or  incorporeal 
hereditament :  and  also  to  all  contingent,  executory,  or  other  future 
interests  in  any  real  or  personal  estate,  whether  the  testator  may 
or  may  not  be  ascertained  as  the  person  or  one  of  the  persons  in 
whom  the  same  respectively  may  oecome  vested,  and  whether  he 
may  be  entitled  thereto  under  the  instrument  by  which  the  same 
respectively  were  created,  or  under  any  disposition  thereof  by  deed 
or  will ;  and  also  to  all  rights  of  entry  for  conditions  broken,  and 
other  rights  of  entry;  and  also  to  such  of  the  same  estates,  in- 
terests, and  rights  respectively,  and  other  real  and  personal  estate, 
as  the  testator  may  be  entitled  to  at  the  time  of  his  death,  notwith- 
standing that  he  may  become  entitled  to  the  same  subsequently  to 
the  execution  of  his  will. 

The  4th  section  requires,  where  estates  have  not  been  surren- 
dered to  the  use  of  the  will,  the  payment  of  fees,  fines,  and  stamp 
duties,  by  the  devisees  of  customary  freehold,  copyhold  and  cus- 
tomary estates. 

The  6th  section  enacts,  that  the  wills  or  extracts  of  wills  of  cus- 
tomary freeholds,  &c.  shall  be  entered  on  the  court  rolls,  and  that 
the  lord  shall  be  entitled  to  the  same  fine,  &c.,  when  such  estates 
could  not  have  been  disposed  of  by  will  if  this  act  had  not  been 
made,  as  he  would  have  been  from  the  customary  heir  in  case  of 
descent. 

(/)  This  does  not  enable  a  testator  to  the  right  to  sue  upon  it  Bishop  v.  Cur  tit, 
bequeath  a  promissory  note,  so  as  to  pass      18  Q.  B.  878. 
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By  sect.  7,  no  will  made  by  any  person  under  the  age  of  twenty- 
one  years  shall  be  valid ;  and  sect.  8  provides,  that  no  will  made 
by  any  married  woman  shall  be  valid,  except  such  a  will  as  might 
have  been  made  by  a  married  woman  before  the  passii^  of  this  act 

By  sect.  9,  no  will  shall  be  valid  unless  it  shall  be  in  writing 
and  executed  in  manner  hereinafter  mentioned,  (that  is  to  say,)  it 
shall  be  signed  at  the  foot  or  end  thereof  by  the  testator,  or  by 
some  other  person  in  his  presence  and  by  his  direction ;  and  such 
signature  shall  be  made  or  acknowledged  by  the  testator  in  the 
presence  of  two  or  more  witnesses  present  at  the  same  time,  and 
such  witnesses  shall  attest  and  shall  subscribe  (m)  the  will  in  the 
presence  of  the  testator  (n),  but  no  form  of  attestation  shall  be  neces- 
sary. Upon  the  construction  of  this  section,  there  have  been  a  very 
great  variety  of  decisions  in  the  ecclesiastical  courts,  which  gave 
rise  to  so  much  doubt  and  caused  such  grievous  hardship,  as  to 
have  induced  the  legislature  to  pass  the  statute  15  Vict.  c.  24, 
which  provides  (o),  that  where  by  an  act  passed  in  the  first  year  of 
the  reign  of  her  Majesty  Queen  Victoria,  intituled,  "  An  Act  for  the 
Amendment  of  Laws  with  respect  to  Wills,"  it  is  enacted,  that  no 
will  shall  be  valid  unless  it  shall  be  signed  at  the  foot  or  end 
thereof  by  the  testator,  or  by  some  other  person  in  his  presence, 
and  by  his  direction :  Every  will  shall,  so  far  only  as  regards  the 

Eosition  of  the  signature  of  the  testator,  or  of  the  person  signing  for 
im  as  aforesaid,  be  deemed  to  be  valid  within  the  said  enactment, 
as  explained  by  this  act,  if  the  signature  shall  be  so  placed  at,  or 
after,  or  following,  or  under,  or  beside,  or  opposite  to  the  end  of 
the  will,  that  it  shall  be  apparent  on  the  face  of  the  will,  that  the 
testator  intended  to  give  effect,  by  such  his  signature,  to  the  writ- 
ing signed  as  his  will,  and  that  no  such  will  shall  be  affected  b^ 
the  circumstance  that  the  signature  shall  not  follow  or  be  immedi- 
ately after  the  foot  or  end  ofthe  will,  or  by  the  circumstance  that 
a  blank  space  shall  intervene  between  the  concluding  word  of  the 
vrill  and  the  signature,  or  by  the  circumstance  that  the  signature 
shall  be  placed  amon^  the  words  of  the  testimonium  clause  or  of 
the  clause  of  attestation,  or  shall  follow,  or  be  after  or  under  the 
clause  of  attestation,  either  with  or  without  a  blank  space  inter- 
vening, or  shall  follow,  or  be  after,  or  under,  or  beside  the  names, 
or  one  of  the  names,  of  the  subscribing  witnesses,  or  by  the  cir- 
cumstance that  the  signature  shall  be  on  a  side,  or  page,  or  other 
portion  of  the  paper  or  papers  containing  the  will,  whereon  no 
clause,  or  paragraph,  or  disposing  part  of  me  will  shall  be  written 
above  the  signature,  or  by  the  circumstance  that  there  shall  appear 
to  be  sufiicient  space  on  or  at  the  bottom  of  the  preceding  side,  or 
page,  or  other  portion  of  the  same  paper  on  which  the  will  is 
wntten,  to  contain  the  signature;    and   the  enumeration  of  the 

(m)  See  Roberts  ▼.  PkUlips,  4  E.  &  B.  (n)  See  ante,  p.  886. 

450,  cited  ante,  p.  885.  (o)  By  sect  1. 
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above  circumstances  shall  not  restrict  the  generality  of  the  above 
enactment ;  but  no  signature  under  the  said  act,  or  this  act,  shall 
be  operative  to  give  effect  to  any  disposition  or  direction  which  is 
underneath,  or  which  follows  it,  nor  shall  it  give  effect  to  any  dis- 

E^sition  or  direction  inserted  after  the  signature  shall  be  made. 
y  sect.  2,  the  provisions  of  that  act ''  shall  extend  and  be  applied 
to  every  will  already  made,  where  administration  or  probate  has 
not  already  been  granted  or  ordered  by  a  court  of  competent  juris- 
diction, in  consequence  of  the  defective  execution  of  such  will,  or 
where  the  property,  not  being  within  the  jurisdiction  of  the  eccle- 
siastical courts,  has  not  been  possessed  or  enjoyed  by  some  person 
or  persons  claiming  to  be  entitled  thereto  in  conseauence  of  the 
defective  execution  of  such  will,  or  the  right  thereto  snail  not  have 
been  decided  to  be  in  some  otiher  person  or  persons  than  the  per- 
sons claiming  under  the  will,  by  a  court  of  competent  jurisdiction, 
in  consequence  of  the  defective  execution  of  such  will.' 

By  sect.  10,  no  appointment  made  by  will,  in  exercise  of  any 
power,  shall  be  valid,  unless  the  same  be  executed  in  manner  before 
required ;  and  every  will  executed  in  manner  before  reguired  shall, 
so  iar  as  respects  the  execution  and  attestation  thereof,  be  a  valid 
execution  of  a  power  of  appointment  by  will,  notwithstanding  it 
shall  have  been  expressly  required  that  a  will  made  in  exercise  of 
such  power  should  be  executed  with  some  additional  or  other  form 
of  execution  or  solemnity. 

Sect.  11  excepts  wills  of  personal  estate  made  by  soldiers  in 
actual  service,  or  mariners  or  seamen  at  sea.  A  full  discussion  of 
the  question,  what  amounts  to  actual  service,  will  be  found  in 
Drumnumd  v.  Parish,  3  Curt.  Ecc.  Rep.  622;  and  White  v. 
Septon,  Ibid.  818.  Sect.  12  leaves  untouched  the  provisions 
of  11  Geo.  IV.  k  1  Will.  IV.  c.  20,  with  respect  to  wills  of 
petty  officers  and  seamen  and  marines. 

By  sect.  13,  every  will  executed  in  manner  before  inquired  shall 
be  valid  without  any  publication  thereof;  and  by  sect.  14,  if  any 
person  who  shall  attest  the  execution  of  a  will  shall,  at  the  time  of 
the  execution  thereof,  or  at  any  time  afterwards,  be  incompetent  to 
be  admitted  a  witness  to  prove  the  execution  thereof,  such  will  shall 
not,  on  that  account,  be  invalid.  By  sect.  15,  if  any  person  shall 
attest  the  execution  of  any  will,  to  whom,  or  to  whose  wife  or  hus- 
band, any  beneficial  devise,  l^acy,  estate,  gift,  or  appointment,  of  or 
affecting  any  real  or  personal  estate,  (except  charges  and  directions 
for  the  payment  of  any  debt,)  shall  be  thereby  given  or  made, 
such  devise,  &c.  shall,  so  far  only  as  concerns  such  person  attesting 
the  execution  of  such  will,  or  tne  wife  or  husband  of  such  person, 
or  any  person  claiming  under  them,  be  utterly  void:  and  such 
person  so  attesting  shdl  be  admitted  as  a  witness  to  prove  the 
execution  of  such   will,  or  to   prove  the  validity  or  invalidity 
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thereof,  notwithstanding  such  devise,  &c.  By  sect.  16,  in  case  by 
any  wUl  any  real  or  personal  estate  shall  be  charged  with  any 
debt,  and  any  creditor,  or  the  wife  or  husband  of  any  creditor, 
whose  debt  is  so  charged,  shall  attest  the  execution  of  such  will, 
such  creditor,  notwithstanding  such  charge,  shall  be  admitted  a 
witness  to  prove  the  execution  of  such  will,  &c. 

By  sect.  17,  no  person  shall,  on  account  of  his  being  an  executor 
of  a  will,  be  incompetent  to  be  admitted  a  witness  to  prove  the  execu- 
tion of  such  will,  &c.  ^ 

By  sect.  1 8,  every  will  made  by  a  man  or  woman  shall  be  re- 
voked by  his  or  her  marriage  (except  a  will  made  in  exercise  of  a 
power  of  appointment,  when  the  real  or  personal  estate  thereby 
appointed  would  not,  in  default  of  such  appointment,  pass  to  his  or 
her  heir,  customary  heir,  executor,  or  admmistrator,  or  the  person 
entitled  as  his  or  her  next  of  kin,  under  the  Statute  of  Distribu- 
tions). By  sect.  19,  no  will  shall  be  revoked  by  any  presumption 
of  an  intention  on  the  ground  of  an  alteration  in  circumstances. 

By  sect.  20,  no  will  or  codicil,  or  any  part  thereof,  shall  be  re- 
voked otherwise  than  as  aforesaid,  or  by  another  will  or  codicil 
executed  in  manner  before  required,  or  by  some  other  writing  de- 
claring an  intention  to  revoke  the  same,  and  executed  in  the  man- 
ner in  which  a  will  is  hereinbefore  required  to  be  executed,  or  by 
the  burning,  tearing,  or  otherwise  destroying  the  same  by  the  tes- 
tator, or  by  some  person  in  his  presence  and  by  his  direction,  with 
the  intention  of  revoking  the  same  (jf.) 

By  sect.  21,  no  obliteration,  interlineation,  or  other  alteration 
made  in  any  will  after  the  execution  thereof,  shall  be  valid  or  have 
any  effect,  except  so  far  as  the  words  or  effect  of  the  will  before 
such  alteration  shall  not  be  s^parent,  unless  such  alteration  shall  be 
executed  in  like  manner  as  hereinbefore  is  required  for  the  execu- 
tion of  the  will ;  but  the  will,  with  such  alteration  as  part  thereof, 
shall  be  deemed  to  be  duly  executed  if  the  signature  of  the  testa- 
tor and  the  subscription  of  the  witnesses  be  made  in  the  margin 
or  on  some  other  part  ^  the  will  opposite  or  near  to  such  alte- 
ration, or  at  the  foot  or  end  of,  or  opposite  to,  a  memorandum 
referring  to  such  alteration,  and  written  at  the  end  or  some  other 
part  of  the  will  ( j). 

By  sect.  22,  no  will  or  codicil,  or  any  part  thereof,  which  shall 
be  in  any  manner  revoked,  shall  be  revived  otherwise  than  by  the 
re-execution  thereof,  or  by  a  codicil  executed  in  manner  herein- 
before required,  and  showing  an  intentixm  to  revive  the  same ;  and 

(p)  See  Price  v.   Powell,  S  H.  &  N.  (a)  See  Doe  d.  Shallcross  y.  Palmer,  16 

341 ;  Hobbs  ▼.  Knight,  I  Curt  Ecc.  R.  Q.  B.  747  s  Cooper  v.  Bockett^  4  Moo.  P. 

768;  Stephens  r,  Taprell,  2  Curt.  Ecc.  R.  C.  C.  419;  Cum  r.  Gregory,  22  L.  J., 

458.  Chan.  10^. 
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when  any  will  or  codicil  which  shall  be  partly  revoked,  and  after- 
wards wholly  revoked,  shall  be  revived,  such  revival  shall  not 
extend  to  so  much  thereof  as  shall  have  been  revoked  before  the 
revocation  of  the  whole  thereof,  unless  an  intention  to  the  contrary 
shall  be  shown. 

By  sect.  23,  no  conveyance  or  other  act  made  or  done  subse- 
quently to  the  execution  of  a  will  of  or  relating  to  any  real  or  per- 
sonal estate  therein  comprised,  except  an  act  by  which  such  will 
shall  be  revoked  as  aforesaid,  shall  prevent  the  operation  of  the 
will  with  respect  to  such  estate  or  interest  in  such  real  or  personal 
estate  as  the  testator  shall  have  power  to  dispose  of  by  will  at  the 
time  of  bid  death. 

By  sect  24,  every  will  shall  be  construed,  with  reference  to  the 
real  estate  and  personal  estate  comprised  in  it,  to  speak  and  take 
effect  as  if  it  had  been  executed  immediately  before  the  death  of 
the  testator,  unless  a  contrary  intention  shall  appear  by  the  will  (r). 
By  sect.  25,  unless  a  contrary  intention  shall  appear  by  the  will, 
such  real  estate  or  interest  therein  as  shall  be  comprised,  or  in- 
tended to  be  comprised  in  any  devise  in  such  will  contained,  which 
shall  &il  or  be  void,  by  reason  of  the  death  of  the  devisee  in  the 
lifetime  of  the  testator,  or  by  reason  of  such  devise  being  contrary 
to  law,  or  otherwise  incapable  of  taking  effect,  shall  be  included  in 
the  residuary  devise  (if  any)  contained  in  such  will. 

By  sect.  26,  a  gener&l  devise  of  the  testator's  lands  shall  include 
copyhold  and  leasehold  as  well  as  freehold  lands  («).  By  sect.  27,  a 
general  devise  shall  include  estates  over  which  the  testator  has  a 
general  power  of  appointment.  By  sect.  28,  where  any  real  estate 
shall  be  devised  to  any  person  without  any  words  of  limitation,  such 
devise  shall  be  construed  to  pass  the  fee-simple,  or  other  the  whole 
estate  or  interest  which  the  testator  had  power  to  disppse  of  by 
will  in  such  real  estate,  unless  a  contrary  intention  shall  appear  by 
the  will  By  sect.  29,  the  words  "  die  without  issue,"  or  "  die 
without  leavm^  issue,"  shall  be  construed  to  mean,  die  without 
issue  living  at  me  death.  By  sect.  30,  where  any  real  estate  (other 
than  or  not  being  a  presentation  to  a  church)  shall  be  devised  to 
any  trustee  or  executor,  such  devise  shall  be  construed  to  pass  the 
fee-simple  or  other  the  whole  estate  or  interest  which  the  testator 
had  power  to  dispose  of  by  will  in  such  real  estate,  unless  a  defi- 
nite term  of  years,  absolute  or  determinable,  or  an  estate  of  free- 
hold, shall  thereby  be  given  to  him  expressly  or  by  implication. 
By  sect  31,  where  any  real  estate  shall  be  devised  to  a  trustee, 
without  any  express  limitation  of  the  estate  to  be  taken  by  such 
trustee,  and  the  beneficial  interest  in  such  real  estate,  or  in  the 
surplus  rents  and  profits  thereof,  shall  not  be  given  to  any  person 
for  life,  or  such  beneficial  interest  shall  be  given  to  any  person  for 

(r)  See  (/TooU  ▼.  Brovme,  3  £.  &  B.  («)  See  Wilson  y.  Eden,  18  Q.  B.  474; 

572.  5  Ezch.  752,  S.  C. 


906  FRAUDS,  STATUTE  OF. 

life,  but  the  purposes  of  the  trust  may  continue  beyond  the  life  of 
such  person,  such  devise  shall  be  construed  to  vest  in  such  trus- 
tee the  fee  simple,  or  other  the  whole  legal  estate  which  the  testa- 
tor had  power  to  dispose  of  by  will  in  such  real  estate,  and  not  an 
estate  determinable  when  the  purposes  of  the  trust  shall  be  satis- 
fied. 

By  sect.  32,  where  any  person  to  whom  any  real  estate  shall  be 
devised  for  an  estate  tail,  or  an  estate  in  quasi  entail,  shall  die  in 
the  lifetime  of  the  testator  leaving  issue  who  would  be  inheritable 
under  such  entail,  and  any  such  issue  shall  be  living  at  the  time 
of  the  death  of  the  testator,  such  devise  shall  not  lapse,  but  shall 
take  effect  as  if  the  death  of  such  person  had  happened  imme- 
diately after  the  death  of  the  testator,  unless  a  contrary  intention 
shall  appear  by  the  will. 

By  sect.  33,  where  any  person,  being  a  child  or  other  issue  of 
the  testator,  to  whom  any  real  or  personal  estate  shall  be  devised 
or  bequeathed  for  any  estate  or  mterest  not  determinable  at  or 
before  the  death  of  such  person,  shall  die  in  the  lifetime  of  the 
testator,  leaving  issue,  and  any  such  issue  of  such  person  shall  be 
living  at  the  time  of  the  death  of  the  testator,  such  devise  or 
bequest  shall  not  lapse,  but  shall  take  effect  as  if  the  death  of  such 
person  had  happened  immediately  after  the  death  of  the  testator, 
unless  a  contrary  intention  shall  appear  by  the  will. 

By  sect  34,  this  act  shall  not  extend  to  any  will  made  before 
the  1st  of  January,  1838;  and  every  will  re-executed  or  repub- 
lished, or  revived  by  any  codicil,  shall,  for  the  purposes  of  this 
act,  be  deemed  to  have  been  made  at  the  time  at  which  the  same 
shall  be  so  re-executed,  republished,  or  revived :  and  this  act  shall 
not  extend  to  any  estate  pur  autre  vie  of  any  person  who  shall  die 
before  the  1st  of  January,  1838.  It  has  been  lield,  by  the  Judicial 
Committee  of  the  Privy  Council,  that  the  words  which  prevent  the 
act  from  extending  to  any  will  made  before  January  1st,  1838,  do 
not  apply  where  a  will  so  made  is  republished  by  a  codicil  after 
that  date ;  the  republication  being  a  new  making  of  the  will  (0 : 
hence,  a  will  of  lands  made  before  January  Ist,  1838,  and  re- 
voked, may,  under  the  ninth  and  thirty-fotirth  sections  of  this  act, 
be  republished  after  that  day  by  a  codicil  attested  by  two  wit- 
nesses only  (u). 

By  sect.  35,  this  act  shall  not  extend  to  Scotland. 

(0  Brooke  ▼.  Kent,  8  Q.  B.  178,  n.;  3  («)  Andrewe  ▼.  Turner,  S  Q.  B.  177. 

£.  F.  Moore,  834. 
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I.  Of  the  Right  of  taking  and  destroying  the  Game  at  Common 
Law,  and  of  the  Stat.  1  ^  2  Witt.  IV.  c.  32. 

It  has  been  asserted  by  Sir  W.  Blackstone,  in  his  Commentaries, 
that,  by  the  common  law,  the  sole  property  of  all  the  game  in  Eng- 
land is  vested  in  the  kin^  alone,  and  that  the  sole  right  of  taking 
and  destroying  the  game  belongs  exclusively  to  the  king;  and,  con- 
seauently,  that  no  person,  of  whatever  estate  or  de^ee,  has  a  right 
to  Kill  game,  even  upon  his  own  land,  unless  by  licence  or  grant 
from  the  king.  This,  position,  however,  has  been  questioned  by 
Mr.  Christian,  in  a  note  to  his  edition  of  the  Commentaries,  vol.  2, 
p.  419,  n.  10.  See  also  Mr.  Justice  Coleridge's  note,  vol.  2, 
p.  419. 

If  A.  start  a  hare  in  the  ground  of  B.,  and  hunt  and  kill  it  there, 
the  property  continues  all  uie  while  in  B.;  but  if  A.  start  a  hare  in 
the  ground  of  B.,  and  hunt  it  into  the  ground  of  C,  and  kill  it 
there,  the  property  is  in  A.,  the  hunter,  but  A.  is  liable  to  an 
action  of  trespass  for  hunting  in  the  ground,  as  well  of  B.  as  C.  (a). 
Trespass  for  a  dead  hare,  the  property  of  plaintiff. — The  plaintiff,  a 
iarmer^  being  out  hunting  with  hounds  of  which  he  had  in  part  the 
management,  and  actuary  had  such  management  at  the  time, 
thou^  the  hounds  belonged  to  other  persons,  the  hounds  put  up  a 
hare  in  a  third  person's  ground,  and  followed  her  into  a  field  of  the 
defendant,  where,  beine  quite  spent,  she  i*an  between  the  legs  of  a 
labourer  who  was  accidentally  there,  where  one  of  the  dogs  caught 

(a)  Per  Halt,  C,  J.,  in  Sutton  r.  Moody,      489.  recognized  in  Jordm  y.  Crump,  8  M. 
1  Ld.  Raym.  251 ;  2  Salk.  556 ;  5  Mod.      &  W.  782. 
S75,  S,  a  t  Detme  v.  ClayUm,  7  Taunt 
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her,  and  she  was  taken  up  alive  by  the  labourer,  from  whom  the 
defendant  immediately  afterwards  took  the  hare  and  killed  her. 
Shortly  after  the  plaintiff  came  up,  and  claimed  to  have  the  hare  as 
his  own,  but  the  defendant  refused  to  eive  it  up,  and  Questioned  the 
right  of  the  plaintiff  to  be  where  he  tnen  was.  The  labourer  took 
the  hare  from  the  dogs,  not  for  his  own  use,  but  in  aid  of  the 
hunters.  Verdict  for  the  plaintiff,  40^.  damages.  Rule  for  new 
trial,  afler  argument,  was  discharged;  Lord  Ellenboroughj  C.  J., 
observing,  that  the  plaintiff,  through  tiie  agency  of  his  dogs,  had 
reduced  the  hare  into  his  possession.  The  labourer  took  it  for  the 
benefit  of  the  hunters,  which  is  the  same  as  if  it  had  been  taken  by 
one  of  the  dogs.  SecuSy  if  the  labourer  had  taken  it  up  for  the 
defendant,  before  it  was  caught  by  the  dogs,  or  if  he  haa  taken  it 
as  an  indifferent  person  in  the  nature  of  a  stakeholder  (6). 

An  exception  in  a  conveyance  made  in  the  year  1655,  of  the  free 
liberty  of  nawking  and  hunting,  does  not  include  the  liberty  of 
shooting  feathered  game  with  a  gun  (c).  Rooks  are  a  species  of 
birds  fersB  naturae,  destructive  in  their  habits,  not  known  as  an 
article  of  food,  and  not  protected  by  any  statute ;  hence  a  person 
cannot  have  any  property  in  them,  or  show  any  right  to  have  them 
resort  to  his  trees  {d). 

The  franchise  of  free  warren  is  of  great  antiquity,  and  very  sin- 
gular in  its  nature.  It  gives  a  property  in  wild  animals ;  and  thiit 
property  may  be  claimed  in  the  land  of  another,  to  the  excluraon  of 
the  owner  of  the  land.  Such  a  right  ought  not  to  be  extended  by 
argument  and  inference  to  any  animals  not  clearly  within  it.  There 
is  not  any  book  in  the  law  which  has  mentioned  grouse  as  a  bird 
of  warren,  Manwood  confines  his  description  to  two  species, 
pheasants  and  partridges.  Hence  it  has  been  held,  that  the  owner 
of  a  free  chase  and  free  warren  cannot  maintain  an  action  for 
killing  and  taking  away  grouse  shot  within  the  limits  of  the  free 
warren  (c). 

In  a  case  where  it  did  not  appear  that,  at  the  time  of  the  grant, 
the  locus  in  quo  was  applied  to  purposes  of  warren,  or  that  any 
distinct  right  of  free  warren,  independent  of  the  general  forest  right, 
was  then  subsisting  on  it;  and  the  grant  did  not  contain  any  words 
showing  an  intention  of  the  crown  to  create  such  right,  and  pa^s  it 
de  novo;  it  was  held,  that  free  warren  would  not  pass  by  general 
words  in  a  grant  from  the  crown  of  lands  within  a  forest  of  the 
crown  {f).  A  grant,  by  the  king,  of  free  warren  of  lapd  of  which 
he  is  seised  in  fee,  is  a  grant  of  free  warren  in  gross  (jf).*— James  L 


(6) 
(0 


Churchward  v.  Studdy^  14  East,  249.  Geo.  III.,  shortly  reported  in  a  note  to 

Mocre  ▼.  Lord  Plymouth,  7  Taunt  Attorney-General  y,  Ponons,  2Tyrw.  249; 

614.'  2  Cr.  &  Jer.  270;  A  C.  will  be  fouod 

(d)  Hannam  y.  Moekett,  2  B.  &  C.  984.  among  the  paper  books  of  Daropier,  J.  D. 

(e)  Duke  of  Devonshire  v.  Lodge,  7  B.  &  P.  B.  No.  27,  Dampier  MSS.  Lincoln's 
C.  86.  Inn  Library. 

(/)  Smith    V.   Carr,    B.   R.  Trin.  58  (^)  Morrw  ▼.  Z)»W<,  1  ▲.  &  E.  654. 
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granted  to  R.  T.  and  his  heirs,  the  king's  manor  and  town  of 
Aulton,  and  the  king's  hundred  of  Aulton,  with  its  rights,  and  all 
other  things  to  the  said  manor  and  hundred  belonging ;  and  also, 
that  they  should  have  free  warren  and  free  chase  in  all  their 
demesne  lands  in  the  hundred,  manor,  town,  tenements,  and 
hereditaments,  aforesaid,  and  on  all  other  lands  and  woods  being 
in  Ihe  same  hundred,  &c.,  although  the  same  demesne  and  other 
lands  were  within  the  king's  forest,  &c.;  it  was  held,  that  this 
grant  did  not  confer  a  right  of  free  warren  over  the  king's  lands 
within  the  hundred,  but  that  the  term  "  demesne  "  applied  to  lands 
held  by  R.  T.  as  lord  of  the  manor  of  Aulton,  and  that  "  other 
lands''  applied  to  tenemental  lands  held  by  R.  T.  in  fee  of  the  king, 
or  of  any  other  lord  within  the  limits  of  the  grant.  The  term 
"  demesne  lands "  properly  signifies  lands  of  a  manor,  which  the 
lord  either  has,  or  potentially  may  have,  in  propriis  manibus  (A). 

The  right  of  taking  and  destroying  the  game  can  only  be  exer- 
cised aa  a  person's  own  estate:  and  not  even  a  lord  of  a  manor,  or 
his  gamekeeper,  can  go  into  any  part  of  the  manor,  which  is  not 
the  Lord's  own  estate  or  waste  without  being  a  trespasser,  as  any 
other  person  would  be ;  unless  a  right  of  entry  in  pursuit  of  the 

Sne  be  specially  reserved  to  him(i).  A  grant  to  a  person,  his 
rs  and  assigns,  of  the  liberty  with  servants  or  otherwise,  to  come 
upon  certain  land,  and  there  to  hawk,  hunt,  &c.  at  their  will  and 
pleasure,  is  a  grant  of  a  profit  i  prendre,  and  not  a  mere  personal 
license  of  pleasure;  and  therefore  enables  the  grantee  to  hawk, 
hunt,  kc.  on  the  land,  and  carry  away  the  game,  or  authorize  his 
servants  to  do  so  in  his  absence  (A).  JBut  a  grant  of  fiiU  liberty  to 
a  person,  his  executors  and  administrators,  and  his  and  their  fiiends, 
in  his  or  their  company,  or  with  his  or  their  permission,  and  to  and 
for  his  or  their  gamekeeper,  to  hunt,  course,  shoot,  and  fish,  over 
lands,  is  not  such  an  interest  as  can  pass  under  the  execution  of  a 
power  to  lease  lands  or  any  part  or  parts  thereof  (/).  "  It  is  the 
land  itself  which  gives  the  rignt  of  shooting,  and  the  lessor  has  no 
power  to  separate  the  land  from  one  of  its  mcidents  "  (wi). 

For  the  onalifications  of  estate  and  degree,  which  were  necessary 
under  the  old  statutes,  to  entitle  a  person  to  keep  and  use  guns,  &c. 
for  the  destruction  of  the  game,  and  the  construction  thereof,  the 
reader  is  referred  to  the  eighth  and  former  editions  of  this  work. 
These  qualifications,  with  the  other  acts  relating  to  the  game,  were 
repealed  by  stat.  1  &  2  Will.  IV.  c.  32 ;  the  6th  section  of  which 
enacts,  that  every  person,  who  shall  have  obtained  an  annual  game 

{k)  AtUraty^GeMna  ▼.  Parumi^  2  Cr.  26  L.  J.,  Exch.  97,  ovemiUng  Oreathead 

k  J.  279.  ▼.  Morley,  3  M.  &  Gr.  189. 

(0  At  to  what  amounts  to  a  resenra.  (k)  Wickham  ▼.  Hawker,  7  M.  &  W.  63. 

tion  of  the  right  of  shootinff,  see  Graham  (/)  DayrtU  ▼.  Hoare,  12  A.  &  £.  Z6%, 

▼.  Ewart  (In  error),  1  H.  &  N.  650 ;  S.  C.  (m)  Per  Patteson,  J.,  ihitL 
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certificate  (n),  shall  be  authorized  to  kill  and  take  game  subject  to 
an  action  or  such  other  proceedings  as  are  mentioned  in  the  statute. 
By  sect.  2,  the  word  game  shall,  tor  all  the  purposes  of  this  act,  be 
deemed  to  include  hares  (o),  pheasants,  partridges,  grouse,  heath  or 
moor  game,  black  game,  ana  bustards. 

By  sect.  7,  *'  In  all  cases,  where  any  person  shall  occupy  any  land 
under  any  lease  or  agreement  made  previously  to  the  passing  of  this 
act,  excepting  in  the  cases  hereinafter  next  excepted,  the  lessor  or 
landlord  shall  have  the  right  of  entering  upon  such  land  or  of 
authorizing  any  other  person  who  shall  have  obtained  any  annual 
game  certificate  to  enter  upon  such  land,  for  the  purpose  of  killing 
or  taking  the  game  thereon;  and  no  person  occupying  any  land 
under  any  lease  or  agreement,  either  for  life  or  for  years,  made  pre- 
viously to  the  passing  of  this  act,  shall  have  the  right  to  kill  or  take 
the  game  on  such  land,  except  where  the  right  of  killing  the  game 
upon  such  land  has  been  expressly  granted  or  allowed  to  such  per- 
son by  such  lease  or  agreement,  or  except  where,  upon  the  original 
grantmg  or  renewal  of  such  lease  or  agreement,  a  fine  or  fines  shall 
^ve  been  taken,  or  except  where,  in  the  case  of  a  term  for  years, 
such  lease  or  agreement  shall  have  been  made  for  a  term  exceeding 
twenty-one  years." 

By  sect.  8,  "  Nothing  in  this  act  contained  shall  authorize  any 
person  seised  or  possessed  of,  or  holding,  any  land,  to  kill  or  take 
the  game,  or  permit  any  other  person  to  kill  or  take  the  game,  upon 
such  land,  in  any  case  where,  by  any  act,  deed,  grant,  lease,  or  any 
written  or  parol  demise  or  contract,  a  right  of  entry  upon  such  land 
for  the  purpose  of  killing  or  taking  the  game  hath  been  or  here- 
after shall  be  reserved  or  retained  by  or  given  or  allowed  to  any 
grantor,  lessor,  landlord,  or  other  person;  nor  shall  anything  in 
this  act  contained,  defeat  or  diminish  any  reservation,  exception, 
covenant,  or  agreement   already  contained  in  any  private  act  of 

1)arliament,  deed,  or  other  writing  relating  to  the  game  upon  any 
and,  nor  in  any  manner  prejudice  the  rights  of  any  lord  or  owner 
of  any-  forest,  chase,  or  warren,  or  of  any  lord  of  any  manor,  lord- 
ship, or  royalty,  or  reputed  manor,  &c.,  or  of  any  steward  of  the 
crown  of  any  manor,  &c.  appertaining  to  his  Majesty." 

By  sect.  9,  this  act  is  not  to  affect  any  of  his  Majesty's  forest 
rights,  &c.;  nor  by  sect.  10,  any  cattle-gates  or  rights  of  common; 
and  lords  of  manors  are  to  have  the  game  on  their  wastes. 

By  sect.  11,  "Where  the  lessor  or  landlord  shall  have  reserved  to 
himself  the  right  of  killing  the  game  upon  any  land,  it  shall  be 
lawful  for  him  to  authorize  any  other  person  who  shall  have  obtained 

(n)  Now  by  11  &  12  Vict,  c  29,  per-  may  kill  hares  without  a  certificate,  and 

sons  in  the  occupation  of  enclosed  ground,  may  grant  authority  to  kill  hares  to  one 

where  there  is  not  an  agreement  to  the  person  at  the  same  time  in  any  one  parish, 

contrary,  and,  in  certain  cases,  owners  (0)  Ibid, 
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an  annual  game  certificate,  to  enter  upon  such  land  for  the  purpose 
of  pursuing  and  killing  game  thereon." 

By  sect.  12, — Where  the  right  of  killing  the  game  upon  any  land 
is  by  this  act  given  to  any  lessor  or  landlord,  in  exclusion  of  the 
right  of  the  occupier  of  such  land,  or  where  such  exclusive  right 
hath  been  or  shall  be  specially  reserved  by  or  granted  to,  or  doth  or 
shall  belong  to  the  lessor,  landlord,  or  any  person  other  than  the  oc- 
cupier of  such  land,  then  and  in  every  such  case,  if  the  occupier  of 
such  land  shall  pursue,  kill,  or  take  any  game,  upon  such  land,  or 
shall  give  permission  to  any  person  so  to  do,  without  the  authority 
of  the  lessor,  landlord,  or  other  person  having  the  ri^ht  of  killing 
the  game  upon  such  land,  such  occupier  shall,  on  conviction  thereof 
before  two  J.  P.,  pay  a  sum  not  exceeding  two  pounds,  and  for 
every  head  of  game  so  killed  or  taken,  a  sum  not  exceeding  one 
pound,  with  costs. 

By  sect  23, — Persons  killing  or  taking  any  game,  or  using  any 
dog,  net,  ^n,  or  other  en^ne  or  instrument  for  the  purpose  of 
searching  for  or  killing  or  tdcing  game,  not  bein^  authorized  so  to 
do  for  want  of  a  game  certificate,  shall,  on  conviction  before  two 
J.  P.,  forfeit  for  every  such  offence  a  sum  not  exceeding  five 

founds,  with  costs :  provided,  that  no  person  so  convicted  shall, 
y  reason  thereof,  be  exempted  from  any  penalty  or  liability  under 
any  statute  relating  to  game  certificates,  out  that  the  penalty  im- 
posed by  this  act  snail  be  deemed  to  be  a  cumulative  penalty. 

By  sect.  30,  reciting,  that  afler  the  commencement  of  this  act, — 
Game  will  become  an  article,  which  may  be  legally  bought  and 
sold,  and  it  is  therefore  Just  to  provide  some  more  summary  means 
than  now  by  law  exist  tor  protecting  the  same  from  trespassers :  it 
is  enacted,  that  if  any  person  shall  commit  any  trespass,  by  enter- 
ing or  being  in  the  day-time  upon  any  land  in  search  or  pursuit  of 
game,  or  woodcocks,  snipes,  quails,  landrails,  or  conies,  such  per- 
son shall,  on  conviction  thereof  before  a  J.  P.,  forfeit  a  sum  not 
exceeding  two  pounds,  with  costs :  and  if  any  persons  to  the  num- 
ber of  five  or  more  together  shall  commit  any  trespass,  by  entering 
or  being  in  the  day-time  upon  any  land  in  search  or  pursuit  of 
game,  or  woodcocks,  snipes,  quails,  landrails,  or  conies,  each  of 
such  persons  shall,  on  conviction  thereof  before  a  J.  P.,  forfeit  a 
sum  not  exceeding  five  pounds,  with  costs:  provided,  that  any 

Eerson  charged  wiUi  any  such  trespass  shall  be  at  liberty  to  prove, 
y  way  of  defence,  any  matter  which  would  have  been  a  defence  to 
.  an  action  at  law  for  such  trespass ;  save  and  except  that  the  leave 
and  license  of  the  occupier  of  the  land  so  trespassed  upon  shall  not 
be  a  sufficient  defence  in  any  case,  where  the  landlord,  lessor,  or 
other  person  shall  have  the  right  of  killing  the  game  upon  such 
land  by  virtue  of  any  reservation  or  otherwise,  as  before  mentioned : 
but  such  landlord,  lessor,  or  other  person  shall,  for  the  purpose  of 
prosecuting  for  each  of  the  two  offences  herein  last  before  men- 
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tioned;  be  deemed  to  be  the  legal  occupier  of  such  land,  whenever 
the  actual  occupier  thereof  shall  have  given  such  leave  or  license ; 
and  that  the  lord  or  steward  of  the  crown  of  any  manor,  lordship, 
or  royalty,  or  reputed  manor,  lordship,  or  royalty,  shall  be  deemed 
to  be  the  legal  occupier  of  the  land  of  the  wastes  or  commons 
within  such  manor,  &c.  or  reputed  manor,  &c. 

By  sect.  31,  "Where  any  person  shall  be  found  on  any  land, 
or  upon  his  Majesty's  forests,  parks,  chases,  or  warrens,  in  the  day- 
time, in  search  or  pursuit  of  game,  or  woodcocks,  snipes,  quails, 
landrails,  or  conies,  the  person  having  the  right  of  killing  the  game 
upon  such  land,  by  virtue  of  any  reservation  or  otherwise,  as  before 
mentioned,  or  the  occupier  of  the  land  (whether  there  shall  or  shall 
not  be  any  such  right  by  reservation  or  otherwise),  or  the  game- 
keeper or  servant  of  either  of  them,  or  any  person  authorized  by 
either  of  them,  or  the  warden,  ranger,  verderer,  forester,  master- 
keeper,  underkeeper,  or  other  officers  of  such  forest,  &c.  may  reauire 
the  person  so  found  forthwith  to  quit  the  land  whereon  he  shall  be 
so  found,  and  also  to  tell  his  christian  name,  surname,  and  place  of 
abode ;  and  in  case  such  person  shall,  after  being  so  required,  offend 
by  refusing  to  tell  his  real  name,  or  place  of  abode,  or  by  giving 
such  a  general  description  of  his  place  of  abode  as  shall  be  illusory 
for  the  purpose  of  discovery,  or  by  wilfully  continuing  or  returning 
upon  the  land,  the  party  so  requiring  as  aforesaid,  and  any  person 
acting  by  his  order  and  in  his  aid,  may  apprehend  such  offender, 
and  convey  him  as  soon  as  conveniently  may  be  before  a  J.  P. ;  and 
such  offender  (whether  so  apprehended  or  not),  upon  being  con- 
victed of  any  such  offence  before  a  J.  P.,  shall  forfeit  a  sum  not 
exceeding  five  pounds,  with  costs  :  provided  that  no  person  so  ap- 
prehended shall,  on  any  pretence,  be  detained  for  a  longer  period 
than  twelve  hours  from  the  time  of  his  apprehension  until  he  shall 
be  brought  before  some  J.  P.,  and  that  if^he  cannot,  on  account  of 
the  absence  or  distance  of  the  residence  of  any  such  J.  P.,  or  owing 
to  any  other  reasonable  cause,  be  brought  before  a  J.  P.  within 
such  twelve  hours,  then  the  person  so  apprehended  shall  be  dis- 
charged, but  may  nevertheless  be  proceeded  against  for  his  offence 
by  summons  or  warrant,  accordmg  to  the  provisions  hereafler 
mentioned,  as  if  no  such  apprehension  had  taken  place." 

By  sect.  34,  "  For  the  purposes  of  this  act,  the  day-time  shall  be 
deemed  to  commence  at  the  beginning  of  the  last  hour  before 
sunrise,  and  to  conclude  at  the  expiration  of  the  first  hour  after 
sunset." 

By  sect.  35,  "  The  aforesaid  provisions  against  trespassers  and 
persons  found  on  any  land,  shall  not  extend  to  any  person  hunting 
or  coursing  upon  any  lands  with  hounds  or  greyhounds,  and  being 
in  fresh  pursuit  of  any  deer,  hare,  or  fox,  already  started  upon  any 
other  land,  nor  to  any  person  bona  fide  claiming  and  exercising  any 
right  or  reputed  right  of  free  warren  or  free  chase,  nor  to  any 
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gamekeeper  lawfully  appointed  within  the  limits  of  any  free  warren, 
or  free  chase,  nor  to  any  lord  or  any  steward  of  the  crown  of  any 
manor,  lordship,  or  royalty,  or  reputed  manor,  &c.,  nor  to  any  game- 
keeper lawfully  appointed  by  such  lord  or  steward  within  the  limits 
of  such  manor,  &c.,  or  reputed  manor,"  &c. 

By  sect.  36,  "  When  any  person  shall  be  found  by  day  or  night 
upon  any  land  or  in  any  of  his  Majesty's  forests,  parks,  chases,  or 
warrens,  in  search  or  pursuit  of  game,  and  shall  then  and  there 
have  in  his  possession  any  game  which  shall  appear  to  have  been 
recently  killed,  it  shall  be  lawful  for  any  person  having  the  right  of 
killing  the  game  upon  such  land  by  virtue  of  any  reservation  or 
otherwise,  as  before  mentioned,  or  K>r  the  occupier  of  such  land, 
(whether  there  shall  or  shall  not  be  any  such  right,  reservation,  or 
otherwise,)  or  for  any  gamekeeper  or  servant  of  either  of  them,  or 
for  any  officer  as  aforesaid  of  such  forest,  &c.,  or  for  any  person 
acting  by  the  order  and  in  aid  of  any  of  the  said  several  persons,  to 
demand  from  the  person  so  found  such  game  in  his  possession,  and 
in  case  such  person  shall  not  immediately  deliver  up  such  game,  to 
seize  and  take  the  same  from  him,  for  the  use  of  the  person  enti- 
tled to  the  game  upon  such  land,  forest,  park,  chase,  or  warren." 
For  the  best  manner  of  pleading  a  justification  for  an  act  done 
under  the  authority  of  this  section,  see  Wisdom  v.  Hodson,  3  Tyrw. 
811. 

By  sect.  46,  "  Nothing  in  this  act  shall  prevent  any  person  from 
proceeding,  by  way  of  civil  action,  to  recover  damages  in  respect 
of  any  trespass  upon  his  land,  whether  committed  in  pursuit  of 
game  or  otherwise,  save  and  except  that  where  any  proceedings 
shall  have  been  instituted  under  the  provisions  of  this  act,  against 
any  person  for  or  in  respect  of  any  trespass,  no  action  at  law  shall 
be  maintainable  for  the  same  trespass  by  any  person  at  whose 
instance  or  with  whose  concurrence  or  assent  such  proceedings 
shall  have  been  instituted,  but  that  such  proceedings  shall,  in  such 
case,  be  a  bar  to  any  such  action,  and  may  be  given  in  evidence, 
under  the  general  issue." 

By  sect.  47,  "  For  the  protection  of  persons  acting  in  the  execu- 
tion of  this  act,  it  is  enacted,  that  all  actions  and  prosecutions  to 
be  commenced  against  any  person  for  anything  done  in  pursuance 
of  this  act,  shall  be  laid  and  tried  in  the  county  where  the  fact  was 
committed,  and  shall  be  commenced  within  six  calendar  months 
after  the  fislct  committed,  and  not  otherwise ;  and  notice  in  writing 
of  such  action,  and  of  the  cause  thereof,  shall  be  given  to  the 
defendant  one  calendar  month  at  least  before  the  commencement 
of  the  action ;  and  the  defendant  may  plead  the  general  issue,  and 
give  this  act  and  the  special  matter  in  evidence ;  and  no  plaintiff 
shall  recover  in  such  action,  if  tender  of  sufficient  amenas  shall 
have  been  made  before  such  action  brought,  or  if  a  sufficient  sum  of 
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money  shall  have  been  paid  into  court  after  such  action  brought, 
by  or  on  behalf  of  the  aefendant/' 

A  person  acting  as  a  gamekeeper  by  virtue  of  a  deputation, 
granted  under  stat.  48  Geo.  III.  c.  93,  is  not  entitled  (p)  to  a 
month's  notice  of  action  under  this  section,  for  ''  no  one  is  a  game- 
keeper under  the  late  act,  unless  he  be  registered  with  the  clerk 
of  the  peace  under  it ;  the  defendant  is  excluded,  therefore,  from 
the  privileges  conferred  by  the  act,  by  the  express  language  of 
sect.  16  (y),  the  deputation  being  not  only  ^ven,  but  registered, 
under  the  old  law. 

The  foregoing  act  does  not  extend  to  Scotland  or  Ireland.  As 
to  Scotland,  see  2  &  3  WiU.  IV.  c.  68.  For  offences  relating  to 
the  game,  which  are  the  subject  of  indictment,  or  other  penal  en- 
actment, see  stat.  9  Geo.  IV.  c.  69  (extended  by  stat  7  &  8  Vict, 
c.  29),  for  the  more  effectual  prevention  of  persons  going  armed  by 
night  for  the  destruction  of  game. 


II.  Of  the  Appointment  and  Authority  of  Gamekeepers  under 
the  New  Act. 

By  stat.  1  &  2  Will.  IV.  c.  32,  s.  13,  "  It  shall  be  lawful  for  any 
lord  of  a  manor,  lordship,  or  royalty,  or  reputed  manor,  &c.,  or  any 
steward  of  the  crown  of  way  manor,  lordship,  or  royalty,  apper- 
taining to  his  Majesty,  by  writing  under  hand  and  seal,  or  in  case 
of  a  body  corporate,  then  under  the  seal  of  such  body  corporate, 
to  appoint  one  or  more  persons  as  gamekeepers,  to  preserve  or 
kill  the  game  within  the  limits  of  such  manor,  &c.,  or  reputed 
manor,  &c.,  for  the  use  of  such  lord  or  steward  thereof,  ana  may 
authorize  such  gamekeeper,  within  the  same  limits,  to  seize  and 
take  for  the  use  of  such  lord  or  steward,  all  such  dogs,  nets  and 
other  engines  and  instruments  for  the  killing  or  taking  of  game  as 
shall  be  used  within  the  said  limits  by  any  person  not  authorized 
to  kill  game  for  want  of  a  game  certificate."  By  sect.  14,  any 
lord  of  a  manor,  &c.,  or  reputed  manor,  &c.,  or  any  steward  of  the 
crown  of  any  manor,  &c.  appertaining  to  his  Majesty,  may  appoint 
and  depute  any  person,  whether  acting  as  a  gamekeeper  to  any 
other  person  or  not,  or  whether  retained  and  paid  for  as  the  male 
servant  of  any  other  person  or  not,  to  be  a  gamekeeper  for  any 
such  manor,  &c.  or  reputed  manor,  &c.,  or  for  such  district  of  such 
manor,  &c.,  as  such  lord  or  steward  of  the  crown  shall  think  fit, 
and  may  authorize  such  person,  as  gamekeeper,  to  lull  game  within 
the  same  for  his  own  use,  or  for  the  use  of  any  other  person  who 
may  be  specified  in  such  deputation,  and  also  may  give  to  such 

( p)  Per  Tindal,  C.  J.,  in  Bush  ▼.  Greent  (g)  See  p.  915,  where  this  section  is  set 

4  B.  N.  C.  41 ;  5  Scott,  289  ;  recognized      out 
in  Lidtter  v.  Borrow,  9  A.  &  £.  654,  iS^.  P. 
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person  all  such  power  and  authorities  as  may,  by  virtue  of  this  act, 
oe  given  to  any  gamekeeper  of  a  manor ;  and  no  person  so  ap~ 
pointed  gamekeeper,  and  empowered  to  kill  game  for  his  own  use, 
or  for  the  use  of  any  other  person  so  specified  as  aforesaid,  and  not 
kiUing  any  game  for  the  use  of  the  loiti  or  steward  of  the  crown  of 
the  manor,  &c.  or  reputed  manor,  &c.,  for  which  such  deputation 
shall  be  given,  shall  be  deemed  to  be  or  shall  be  entered  or  paid  for 
as  the  gamekeeper  or  male  seryant  of  the  lord  or  steward  making 
such  deputation.  By  sect.  6,  it  is  provided,  that  no  game  certifi- 
cate, on  which  a  less  duty  than  3/.  ISs.  6d.  is  chargeable,  under  the 
act  relating  to  game  certificates,  shall  authorize  any  gamekeeper  to 
kill  or  take  any  game,  or  to  use*  any  dog,  gun,  net,  or  other  engine 
or  instrument  for  the  purpose  of  killing  or  taking  game,  except 
within  the  limits  included  in  his  appointment  as  gam^eeper  (r). 

•Sect  16  contains  regulations  as  to  the  appointment  of  game- 
keepers by  landowners  of  a  certain  value  in  W  ales. 

By  sect.  16,  no  appointment  or  deputation  of  any  person  as  a 
gamekeeper  by  virtue  of  this  act  shall  be  valid,  unless,  and  until, 
It  shall  be  registered  with  the  clerk  of  the  peace  for  the  county, 
riding,  division,  liberty,  franchise,  city,  or  town,  wherein  the  manor, 
lordship,  or  royalty,  or  reputed  manor,  &c.,  or  the  lands,  shall  be 
situate,  for  or  in  respect  of  which  such  person  shall  have  been 
appointed  gamekeeper ;  and  in  case  the  appointment  of  any  person 
as  gamekeeper  shall  expire  or  be  revoked,  by  dismissal  or  other- 
wise, ail  powers  and  auUiorities  given  to  him  by  virtue  of  this  act 
shall  immediately  cease. 

Sect.  1 7  authorizes  persons  who  have  obtained  an  annual  game 
certificate,  to  sell  game  to  any  person  licensed  to  deal  in  game. 
Provided,  that  no  game  certificate  on  which  a  less  duty  than 
3/.  13$.  6d.  is  chargeable  under  the  acts  relating  to  game  certificates 
shall  authorize  any  gamekeeper  to  sell  any  game,  except  on  the 
account  and  with  the  written  authority  of  the  master,  whose  game- 
keeper he  is ;  but  that  any  such  gamekeeper  selling  any  game  not 
on  the  account  and  with  the  written  authority  of  such  master,  may 
be  proceeded  against  under  this  act,  in  the  same  manner  as  if  he 
had  no  game  certificate. 


III.  Of  the  Destruction  of  the  Game  at  improper  Seasons 
of  the  Year. 
By  Stat.  1  &  2  Will.  IV.  c.  32,  s.  3,  persons  killing  or  taking  any 
game,  or  using  any  dog,  gun,  net,  or  other  engine  or  instrument  for 
the  purpose  of  killing  or  taking  any  game,  on  a  Sunday  or  Christ- 
mas-day, on  conviction  before  two  J.  P.  shall  forfeit  a  sum  not 
exceeding  51.  with  costs ;  and  persons  killing  or  taking  any  part- 

(r)  As  to  authority  to  kill  hares,  see  11  &  12  yict  c.  29,  antey  p.  910. 
VOL.  II.  Q 
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ridge  between  the  Ist  of  Feb.  and  the  let  of  Sept,  or  any  pheasant 
between  the  Ist  of  Feb.  and  the  1st  of  Oct.,  or  any  blacK  game, 
(except  in  the  county  of  Somerset  or  Devon,  or  in  the  New  Forest,) 
between  the  10th  of  Dec.  and  the  20th  of  Aug.  in  the  succeeding 
year,  or  in  the  county  of  Somerset  or  Devon,  or  in  the  New  Forest, 
between  the  10th  of  Dec.  and  the  1st  of  Sept.;  or  any  grouse, 
commonly  called  red  game,  between  the  10th  of  Dec.  and  the  12th 
of  Aug.,  or  any  bustard,  between  the  Ist  of  March  and  the  1st  of 
Sept.,  shall,  on  conviction  before  two  J.  P.,  forfeit  for  every  head 
of  game  so  killed  or  taken,  a  sum  not  exceeding  \L  with  costs ;  and 
persons,  with  intent  to  destroy  or  injure  any  game,  putting  poison 
or  poisonous  ingredients  on  the  ground,  whether  opened  or  enclosed, 
where  game  usually  resort,  or  in  any  highway  shall,  on  conviction 
before  two  J.  P.,  forfeit  a  sum  not  exceeding  \0L  with  costs.  By 
sect.  4,  the  possession  of  birds  of  game  is  made  illegal,  after  ^n 
days,  in  licensed  dealers,  and  forty  days  in  other  persons,  from  the 
expiration  of  the  season  limited  by  the  foregoing  section. 


f 


IV.  Of  the  Duties  made  Payable  in  respect  of  Oame  Certificates. 

By  the  Game  Act,  1  &  2  Will.  IV.  c.  32,  s.  5,  the  existing  laws 
respecting  game  certificates  are  to  remain  unaltered. 

By  stat.  48  Geo.  III.  c.  55,  entitled  (inter  alia)  An  Act  for  re- 
pealing the  Duties  on  Game  Certificates,  and  granting  new  Duties 
to  be  placed  under  the  Management  of  the  Commissioners  of  Taxes, 
"  Every  person  using  any  dog,  gun,  net,  or  other  engine,  for  the 
3urpose  of  taking  or  killing  game,  or  any  woodcock,  snipe,  quail,  or 
andrail,  or  any  conies  in  G.  B.,  if  such  person  be  a  servant  to  a 
person  charged  in  respect  of  such  servant  by  this  act,  and  shall  use 
any  dog,  &c.  for  any  of  the  before-mentioned  purposes,  upon  a 
manor  or  royalty  in  England,  Wales,  or  Berwick-on-Tweed,  or 
Scotland,  by  virtue  of  a  deputation  or  appointment  duly  registered 
or  entered  as  gamekeeper,  is  charged  with  the  annual  sum  of 
IL  Is.  {s),  and  if  not  a  servant  for  whom  the  duties  on  servants  shall 
be  charged,  the  annual  sum  of  31.  3s,  (t) :  and  every  other  person 
using  any  dog,&c.  for  any  of  the  purposes  before  mentioned,  is 
chargeable  with  the  annual  sum  of  3/.  3^.  with  two  exceptions  only; 
1st,  the  taking  woodcocks  and  snipes,  with  nets  and  springes;  and 
2nd,  the  taking  or  destroying  conies  in  warrens,  or  in  any  enclosed 
ground,  or  by  any  person  in  land  in  his  occupation,  either  by  him- 
self or  by  his  direction."  These  duties  are  to  be  paid  to  the  col- 
lector of  assessed  taxes  for  the  place  where  party  resides ;  and 
the  collector  is  authorized  to  give  a  receipt,  and  to  demand  1^.  of 

(«)  Four  shillingrs  were  added  by  stat.      this  and  the  foUowing  sum  by  stat  52 
52  Geo.  111.  c.  93.  Geo.  III.  c.  98. 

(0  Ten  shillings  and  sixpence  added  to 
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the  party  for  the  same,  over  and  above  the  duty,  as  a  compensation 
for  his  trouble.  The  receipt  bein^  delivered  to  the  clerk  of  the 
commissioners  of  the  district,  he  will  exchange  it  for  a  certificate, 
gratis.  Gamekeepers,  in  whose  behalf  a  receipt  and  certificate 
nave  been  obtained  by  their  masters,  are  not  required  to  obtain  a 
certificate  for  themselves;  but  it  is  provided  that  the  certificate 
shall  be  void  upon  the  revocation  of  the  deputation,  but  the  same 
may  be  renewed,  for  the  remainder  of  the  year,  in  behalf  of  the 
new  gamekeeper.  The  same  statute  provides  that  unqualified  per- 
sons shall  not  be  protected  by  the  certificate ;  and  tnat  the  pro- 
tection of  gamekeepers'  certificates  shall  not  extend  beyond  the 
limits  of  the  manor  for  which  they  are  appointed.  The  following 
persons  may  demand  the  production  of  certificate,  and  permission 
to  read  or  take  a  copy  of  it,  viz,  the  assessor  or  collector  of  the 
parish  where  the  party  is  using  dog,  &c. ;  commissioners  of  as- 
sessed taxes  for  the  county,  riding,  division  or  place;  lord,  lady  or 
gamekeeper  of  the  manor ;  inspector  of  taxes  for  the  district ;  any 
person  duly  assessed  to  these  duties  for  killing  game ;  and,  lastly, 
the  owner,  landlord,  lessee  or  occupier  of  the  land.  If  certificate 
is  not  produced,  then  the  party  who  has  made  the  demand,  may 
require  the  person  using  the  dog,  gun,  &c.,  under  a  penalty  of  20Z., 
to  declare  his  christian  and  surname,  and  place  of  residence,  and 
parish  or  place  in  which  he  has  been  assessed ;  lastly,  persons  who 
use  dogs,  guns,  &c.,  without  having  obtained  certificate,  are  to  pay 
the  duty  of  3/.  3s.  by  way  of  surcharge,  and  a  penalty  of  20Z.  It 
is  not  necessary  that  the  demand  of  the  certificate  should  be  made 
on  the  land  («)  on  which  the  party  was  sporting ;  but  if  not,  the 
demand  must  be  made  immediately,  and  so  as  in  some  degree  to 
form  a  part  of  the  same  transaction.  Nor  is  it  necessary  that  the 
party  making  the  demand  shoidd  produce  any  certificate ;  and  if 
the  other  party  refiise  to  produce  (or)  his  certincate,  he  does  so  at 
the  risk  of  whether  the  party  demanding  it  is  a  gamekeeper,  or 
other  person  having  a  rignt  to  demand  it. 

By  Stat.  62  Geo.  III.  c.  93,  Sched.  (L.)  XIII.  the  penalties  are 
recoverable  before  any  two  or  more  commissioners  for  the  affairs 
of  taxes,  who  shall  give  judgment  for  the  penalty ;  or  for  such 
part  thereof  as  the  commissioners  shall  think  proper  to  mitigate, 
not  bein^  less  than  one  moiety.  By  stat.  64  Geo.  III.  c.  141  [27 
July,  1814],  the  duties  and  penalties  contained  in  the  schedule  of 
the  62  Geo.  III.  c.  93,  relating  to  persons  aiding  or  assisting,  or 
intending  to  aid  or  assist  in  the  taking  or  killing  of  any  game,  or 
any  woc^cock,  snipe,  quail,  landrail  or  coney,  shall,  after  tne  pass- 
ing of  this  act,  severally  cease  and  determine ;  provide'd  that  the 
act  of  aiding  and  assisting  as  aforesaid,  and  in  the  said  act  men- 
tioned, shall  be  done  in  the  company  or  presence  and  for  the  use  of 

(«)  Searth  v.  Gardener,  5  C.  8r  P.  40,  (x)  Ibid. 

Tenierden^  C,  J. 
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another  person  who  shall  duly  have  obtained  a  certificate  in  his 
own  right,  according  to  the  directions  of  the  said  act,  and  who 
therein  shall,  by  virtue  of  such  certificate,  then  and  there  use  his 
own  dog,  gun,  net,  or  other  engine  for  the  taking  or  killing  of  such 
game,  &c.,  and  who  shall  not  act  therein  by  virtue  of  any  deputa- 
tion or  appointment. 

By  stat  2  &  3  Vict  c.  35,  s.  3,  all  game  certificates  are  to 
expire  on  the  6th  July  instead  of  the  6th  April ;  and  by  sect  4, 
justices  of  the  peace  are  authorized  to  hold  special  sessions,  for  the 
purpose  of  granting  licences  to  deal  in  game,  at  any  time  after  July 
m  every  year,  as  well  as  in  July,  as  enacted  by  stat  1  &  2  Vict 
c.  32,  s.  18,  and  under  similar  regulations  as  to  notice,  &c.,  and  the 
licences  are  to  continue  till  the  1st  July  next  following. 
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I.  Of  the  Nature  of  the  Action  for  False  Imprisonment,  and  in  what 
Cases  it  may  be  maintained. 

Fai^b  imprisonment  is  a  restraint  on  the  liberty  of  the  person 
without  lawful  cause;  either  by  confinement  in  prison^  stocks^  house, 
kc,  or  even  by  forcibly  detaining  the  party  in  the  streets,  against 
his  will  (a).  For  this  injury  an  action  of  trespass  lies,  usually 
termed  an  action  for  false  imprisonment.  An  unlawful  detention 
is  a  new  caption,  and  may  be  declared  on  as  such  {b).  An  arrest 
on  mesne  process,  which  is  not  returned,  is  wrongful,  and  false  im- 
prisonment will  lie  against  the  sheriff  (c).  So  if  an  officer  of  an 
mferior  court  does  not  return  the  process  directed  to  him,  he  is  a 
trespasser  ab  initio,  and  false  imprisonment  lies  against  him ;  for 
he  is  as  sheriff  within  the  jurisdiction  (d). 

The  sheriff  must,  at  his  peril,  execute  the  writ  upon  the  person 
really  named  therein  (e) ;  and  if  he  mistakes  the  person,  he  is 
liable  to  an  action  for  false  imprisonment.  A.  B.  brought  false 
imprisonment  a^inst  C,  who  justified  that  he  had  a  warrant  to 
arrest  J.  S.,  and  having  asked  A.  B.,  the  plaintiff,  what  his  name 
was,  he  answered  J.  §.,  whereupon  C.  arrested  him.  Plaintiff 
demurred,  and  judgment  for  plaintiff,  because  C,  the  defendant, 
ought,  at  his  penl,  to  have  taken  notice  of  the  person  named  in  the 
wnt(  jT).  A  commission  of  rebellion  issued  against  T.  G.  appeared 
before  the  commissioners,  and  affirmed  himself  to  be  the  person ; 

(a)  Per  Thorpe,  C.  J.,  22  Am.  fo.  104,  cause  of  action  of  201  at  least,  and  the 

pL  85.  defendant  is  about  to  quit  the  country, 

(fr)  fFUhers  y.  Henley,  Cra  Jac.  379.  (d)  2  Roll.  Abr.  668,  pL  18. 

(c)  2  RoU.  Abr.  563,  pi.  9.    Arrest  on  (e)  Per  Hahkford,  J.,  U  Hen.  IV.  c.  91. 

process  is  abolished  by  1  &  2  Vict.  (/)  Moore,  457. 


c  110,  except  where  the  plaintiff  has  a 
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whereupon  they  apprehended  him  by  virtue  of  their  commission, 
I^er  MaUf  C.  B.,— "  If  a  wrong  man  be  taken,  though  he  affirm 
himself  to  be  the  person  against  whom  the  commission  is  awarded, 
yet  the  commissioners  having  no  warrant  to  take  him  by  their 
commission,  his  affirming  himself  to  be  the  person  will  not  excuse 
them  in  false  imprisonment,  as  has  been  held  upon  the  execution 
of  a  capias"  {g), 

A  sheriff's  officer  havii^  received  a  warrant  to  arrest  A.,  whose 
person  he  had  never  seen,  went  to  her  house,  where  he  found  her 
and  the  plaintiff  together.  Addressing  himself  to  the  plaintiff,  he 
said,  "  I  have  a  writ  against  you ;"  upon  which  A.  desired  the 
plaintiff  to  go  with  the  officer.  The  officer  immediately  took 
plaintiff  to  a  sponging-house,  where  he  kept  her  all  night ;  but  the 
next  morning,  having  discovered  his  mistake,  he  released  her. 
Kenyoriy  C.  J.,  admitted  the  law  to  be  as  stated  in  the  preceding 
case ;  but,  considering  this  as  a  trick  on  the  officer,  directed  the 
jury  to  give  the  plaintiff  nominal  damages  only,  which  they  did 
accordingly  (h).  But  if  a  person,  whose  real  name  is  W.,  is  asked 
before  process  issues  against  him,  whether  his  name  is  not  J.,  and 
he  says  it  is,  he  cannot  maintain  trespass  for  imprisonment  under 
process  against  him  by  the  wrong  name  (0-  And  so  where  he  has 
allowed  himself  to  be  sued  by  a  wrong  name,  Fisher  v.  Mcynay^  5 
M.  &  G.  778 ;  or  is  known  by  the  one  name  as  well  as  the  other, 
per  Lord  Kenyan^  C.  J.,  Cfole  v.  Hindson^  6  T.  R.  235.  In  all 
other  cases  a  mistake  in  naming  a  person  to  be  arrested,  whether 
in  a  capias  or  a  criminal  warrant,  is  fatal,  and  renders  all  those 
concerned  in  the  arrest  liable  in  trespass.  Shadgett  v.  Clipsan,  8 
East,  328;  Hoye  v.  Bush,  1  M.  &  G.  776;  and  see  Finch  v. 
Cocken,  2  C.  M.  &  R.  1 96.  On  the  other  hand,  the  sheriff  is  not, 
under  such  circumstances,  justified  in  detaining  a  person  after  he 
has  had  notice  that  such  person  is  not  the  person  menticmed  in  the 
writ  (A). 

If  a  magistrate's  warrant  is  shown  by  the  constable  who  has  the 
execution  of  it,  to  the  person  charged  with  an  offence,  and  he 
thereupon  voluntarily,  aria  vAthout  any,  even  the  slightest  compulsion, 
attends  the  constable  to  the  magistrate,  who  after  examination  dis- 
misses him,  it  seems  that  this  will  not  constitute  an  arrest,  so  as  to 
enable  the  party  to  maintain  trespass  for  an  assault  and  fiEdse  im- 
prisonment (I) ;  for  words  merely  will  not  make  an  arrest.  G«i- 
ner  v.  Sparks,  Salk.  79;  Bieten  v.  Burridge,  3  Campb.  139. 
So  where  a  sheriff's  officer,  to  whom  a  warrant  upon  a  writ 
a^inst  A.  was  delivered,  sent  a  message  to  A.,  and  asked 
him  to  fix  a  time  to  call  and  give  bail;    and   A.  accordingly 

C^)  Thurbatu  and  another,  Hardr.  828.  (Ar)  Duruion  v.  Patersom,  2  C.  B.,  N.  S. 

But  see  Duntton  v.  Paterson.  495. 

W^zley  V.  Flower,  B.  R.  Middx.  Sit-  (/)  Jrrowsmith  v.  Le  Mesurier,  2  N.  R. 

tings,  Dec.  4,  1800,  MS.                               '  211. 

(i)  Price  v.  Harwood,  3  Campb.  108. 
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fixed  a  time,  attended,  and  gave  bail ;  it  was  held,  that  this  was 
not  either  an  actual  or  constnictiye  arrest.  The  sheriff's  officer 
did  not  take  a  warrant  with  him,  nor  did  he  tell  A.  that  he  came 
to  arrest  him,  but  merely  gave  notice  of  the  writ,  and  asked  him  to 
fix  a  time  for  giving  bail  (m).  But  where  a  bailiff  who  has  process 
against  one(n),  says  to  him  when  he  is  on  horseback  or  in  a  coach, 
*' I  ou  are  my  prisoner,  &c.,"  upon  which  he  submits,  turns  back, 
or  goes  with  him,  though  the  oailiff  never  touched  him,  yet  it  is 
an  arrest,  because  he  submitted  to  the  process.  Homer  v.  Battyuy 
Bull.  N.  P.  62;  Peters  v.  Stanway,  6  C.  &  P.  737,  ace. 

Where  after  the  suing  out  of  a  writ  of  ca.  sa.  upon  a  judgment  in 
an  action  of  debt,  the  plaintiff  in  the  action  gave  a  release  to  the 
defendant,  and  told  the  sheriff,  **  I  have  given  a  release ;  you  must 
not  go  on  to  execute  the  writ;"  and  the  sheriff  afterwards  executed 
the  writ,  it  was  held,  that  he  was  liable  in  an  action  of  trespass  (o). 

An  action  for  false  imprisonment  was  brought  by  a  native  and 
inhabitant  of  Minorca,  (then  part  of  the  dominions  of  the  crown  of 
Great  Britain,)  against  the  governor  of  the  island,  for  imprisoning 
the  plaintifi*  at  Minorca,  and  causing  him  to  be  carried  thence  to 
Cartnagena,  in  Spain.  The  plaintiff  laid  the  venue  in  London, 
stating  the  injury  to  have  been  committed  at  Minorca.  The  de- 
fendant justified,  on  the  ground  that  the  plaintiff  had  endeavoured 
to  create  a  mutiny  among  the  inhabitants  of  Minorca,  whereupon 
the  defendant,  as  governor,  was  obliged  to  seize  the  plaintiff,  and 
imprison  him,  &c.  The  plaintiff  replied  de  injurid.  After  verdict 
for  the  plaintiff,  a  bill  of  exceptions  was  tendered ;  and  it  was  con- 
tended, among  other  things:  1st.  That  the  plaintiff  being  a  Mi- 
norquin,  was  incapacitated  from  bringing  an  action  in  the  King's 
courts  in  England ;  but  it  was  held,  that  a  subject  born  in  Minorca 
was  as  much  entitled  to  appeal  to  the  King  s  courts  as  a  subject 
bom  in  Great  Britain ;  and  that  the  objection  of  its  not  being 
stated  on  the  record,  that  the  plaintiff  was  bom  since  the  treaty  of 
Utrecht,  did  not  make  any  difference.  2ndly.  That  the  injury 
having  been  done  out  of  the  realm,  could  not  be  tried  in  the  King's 
courts  in  England  ;  but  it  was  held,  that  an  action  for  false  impri- 
sonment being  transitory,  it  was  competent  to  the  plaintiff  to  lay  it 
in  any  county  of  England,  although  the  matter  arose  beyond  the 
8eas(j?), 

An  action  will  not  lie  at  common  law  for  fiJse  imprisonment, 
where  the  imprisonment  was  merely  in  consequence  of  taking  a  ship 
as  pria€y  although  the  ship  has  been  acquitted  (q) ;  unless  (semble) 
personal  ill-treatment,  not  the  necessary  result  of  the  capture,  be 
used,  8.  C.  (see  post,  926).  Nor  will  it  lie  for  acts  done  by  officers 
of  the  army  or  navy  by  order  of  ministers  of  state,  or  subsequently 

(n)  Berry  ▼.  Jdamton,  6  B.  &  C.  528 ;  441. 

Rebimmm  v.  Powell^  5  M.  &  W.  479,  aee.  (f)  Mostyn  v.  Fabrigas,  Cowp.   161 ; 

(n)  A  pretence  of  process  is  sufficient  Hargr.  State  Trials,  xi.  162. 

Wood  V.  Lane,  6  C.  &  P.  774.  (9)  Le  Caux  v.  Eden,  2  Doug.  594. 

(o)  Barker  ▼.  SL  Qmntin,  12  M.  &  W. 
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ratified  by  them,  for  in  these  cases  the  crown  is  alone  responsible. 
Buron  v.  Denman^  2  Exch.  167.  See  Duhe  of  Brunswick  v.  Kin^ 
of  Hanover^  6  Beav.  1 .  Trespass  for  false  imprisonment  will  lie 
against  overeeers  of  the  poor  for  imprisoning  a  man  under  a  justice's 
warranty  until  he  should  pay  a  sum  of  money  for  the  maintenance 
of  a  child,  which  should  be  bom  of  a  woman  then  pr^nant  by  the 
plaintiff,  but  who  had  not  as  yet  been  delivered  (r). 

Trespass  will  lie  against  an  attorney  and  client  for  suing  out  an 
illegal  ca.  sa.  and  causing  a  party  to  be  arrested  (s).  So  where  A. 
employed  B.,  an  attorney,  to  enforce  payment  of  a  debt;  B,  di- 
rected his  agent  to  sue  out  a  justicies  in  the  County  Court.  Be- 
fore the  return  of  the  justicies  the  debtor  paid  debt  and  costs  to  B. 
B.'s  agent,  not  knowing  of  such  payment,  afterwards  entered  up 
judgment  in  the  County  Court,  although  the  defendant  had  not 
appeared,  and  sued  out  execution:  it  was  held,  that  A.  and  B. 
were  liable  as  trespassers ;  for  A.  was  answerable  for  the  act  of  B., 
his  attorney,  and  B.  and  his  agent  were  to  be  considered  as  one 
person  (t).  And  where  an  arrest  is  made  under  process  which  is 
afterwards  set  aside  for  irregularity,  the  attorney  in  the  suit  is  liable 
in  trespass,  as  well  as  the  plaintiff"  (m).  But  where  the  attorney 
procured  a  commissioner  ot  bankrupts  to  issue  a  warrant  for  the 
attendance  of  a  party  to  be  examined,  which  warrant  proved  in- 
valid, it  was  held,  that  the  attorney  was  not  liable  in  trespass,  the 
granting  of  the  warrant  being  the  judicial  act  of  the  commissioner. 
Cooper  V.  Harding,  7  Q.  B.  928. 

If  A.,  having  been  robbed,  suspect  B.  to  be  guilty  of  the  robbery, 
and  take  B.,  and  deliver  him  into  the  charge  of  a  constable  present, 
B.  (if  innocent)  may  maintain  trespass  and  false  imprisonment 
against  A.  (a:).  If  a  prisoner  in  execution  escape  by  the  voluntary 
permission  of  the  gaoler,  and  the  gaoler  retake  him,  he  is  liable  to 
an  action  for  false  imprisonment.  But  an  officer  who  has  arrested 
a  prisoner  on  mesne  process,  and  voluntarily  permitted  him  to  escape, 
may  retake  him  before  the  return  of  the  wril^  without  being  liable 
to  such  action  (y).  Trespass  for  felse  imprisonment  will  he  for  a 
detention  under  a  lawful  process,  if  it  be  executed  at  an  unlawful 
time,  as  on  a  Sunday  (z);  for  by  29  Car.  II.  c.  7,  s.  6,  it  is  pro- 
vided,— That  no  person  upon  the  Lord's  Day  shall  serve  or  execute 
any  writ,  process,  warrant,  order,  judgment,  or  decree  (except  in 
cases  of  treason,  felony,  or  breach  of  the  peace) ;  but  that  the 
service  of  every  such  writ,  &c.  shall  be  void,  and  the  person  so 
serving  or  executing  the  same  shall  be  as  liable  to  the  suit  of  the 
party  grieved,  and  to  answer  damages  to  him  for  doing  thereof,  as 
if  he  had  done  the  same  without  any  writ,  process,  &c.     In  Taylor 

<r)  WtnMon  v.  FUher,  M.  2  Geo.  II.,  B.,  ibid. 
B.  R.  MS.,  cited  in  R.  v.  Banghurst,  H.  5  (0  Bates  v.  Pilling,  6  B.  &  C.  58. 

Geo.  II.  B.  R.,  Sess.  Ca.  vol.  1,  p.  149.  (u)  Codrington  v.  Lloyd,  8  A.  &  £.  449. 

it)  Barker  v.   Braham,   3   Wilg.    368  ;  (x)  Stonehouse  v.  Elliott,  6  T.  R.  815. 

Collett  V.  Foster,  2  H.  &  N.  356,  ace, ;  or  [y)  Jtkinson  v.  Maiteson,  2  T.  R.  172. 

against  the  attoniey  alone,  per  JBramwell,  (z)  Wilson  v.  Tucker,  Salk.  78. 
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y.  JFreefnan  and  another y  GIouc.  Lent  Ass.  1767,  MS.,  it  appeared 
that  the  defendants,  as  constables,  had  arrested  the  plaintin  upon  a 
Sunday,  by  yirtue  of  a  warrant  from  a  justice  of  the  peace,  for  get- 
ting a  Dastard  child*  An  action  for  false  imprisonment  haying  been 
brought,  Adams,  B.,  held,  that  plaintiff  was  entitled  to  recoyer. 
This  statute  forbids  serying  original  process  only  on  a  Sunday. 
Where,  therefore,  there  has  been  an  escape  against  the  will  of  a 
bailiff,  he  may  retake  on  a  Sunday.  Secus,  if  yoluntary.  2  Gun- 
dry,  14,  MS.  So  a  detainer  of  a  person  already  in  custody  may 
be  lodged  on  a  Sunday.  Samtiel  y.  BuUer,  1  Exch.  439.  Trespass 
for  false  imprisonment  may  be  maintained  against  the  sheriff  for  an 
arrest  made  by  his  bailiff  after  the  return-day  of  the  writ  (a). 

When  a  court  has  jurisdiction  of  the  cause,  and  proceeds 
inverso  ordine,  or  erroneously,  an  action  does  not  lie  against  the 
party  who  sues,  or  the  officer  or  minister  of  the  court  who  executes 
the  precept  or  process  of  the  court ;  but  when  the  court  has  not 
jurisdiction  of  the  cause,  the  whole  proceeding  being  coram  nan 
judxcCy  an  action  will  lie  against  them,  without  any  regard  to  the 
precept  or  process  (6).  Hence,  where  one  of  the  bail  had  been 
arrested  by  process  out  of  the  Marshalsea,  for  the  purpose  of  satis- 
fying a  judgment  obtained  against  the  principal  in  a  cause,  of  which 
me  Marshalsea  Court  (c)  had  no  jurisdiction ;  it  was  held,  that  an 
action  for  false  imprisonment  would  lie  against  the  party  who  sued, 
the  marshal  who  directed  the  execution  of  the  process,  and  the 
officer  who  executed  the  same(t/).  There  are  cases  which  haye 
expressly  decided  that  the  officer  is  liable  for  executing  the  war- 
rant, where  the  magistrate  wanting  it  had  no  jurisdiction  (6).  In 
the  case  of  a  warrant,  illegd  on  the  face  of  it  for  an  excess  of  juris- 
diction in  the  magistrate,  trespass  is  maintainable  against  the  com- 
mitting magistrate,  although  the  conviction  has  not  been  quashed (/)  ; 
nor  can  the  constable  justify  under  such  a  warrant  (g) ;  but  where 
the  justice  has  competent  jurisdiction,  his  judgment  is  conclusiye, 
untd  reversed  or  quashed,  and  the  conviction  cannot  be  contro- 
verted in  evidence  [h\  If  the  conviction  be  subsequently  quashed 
for  want  of  jurisdiction,  trespass  is  the  proper  remedy  (i) ;  if  on 
other  pounds,  but  the  magistrate  had  jurisdiction,  case  (h).  A 
conviction  stated  that  the  pbintiff  had  been  brought  before  a  ma- 
gistrate on  an  information  charging  him  with  having  unlawfully 

(a)  Parrott  v.  Munrfifrd,  2  E«p.  586.  (e)  Per  Tindal^  C.  J.,  Morrell  v.  Martin, 

(6)  Marthaltea    case,    10   Rep.   76,  a.  8  M.  &  G.  581. 

Tlus  principle  has  been  frequently  re-  (/)  Oroome  v.  Forrester,  5  M.  &   S. 

oognized.    See  NUAols  v.    Walker,  Cra  814;  but  lee  now  11  &  12  Vict  c.  44, 

Car.  895  ;  Hill  v.  Bateman,  2  Sti".  711 ;  8.  2,  post. 

Perkim  ▼.  Proctor,  2  Wils.  884 ;  Brown  v.  (^)  Shergold  v.  HoUoway,  2  Stra.  1002. 

Cwmpton,  8  T.    R.  424;    Egp,  Story,   8  (A)  Strickland  v,  ^or J,  7  T.  R.  638,  n. ; 

Ezch.  201.  Faweett  v.  Fowlis,  7  B.  &  C.  894. 

(e)  Abolished  by  12  k  18  Vict.  c.  101,  (t)  Jones  v.  Gurdon,  2  Q.  B.  600. 

8.  14.  (k)  Baylis  v.  StrUkUmd,  1    M.   &  G. 

(d)  Marshalsea  case,  10  Rep.  68,  b.  591. 
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returned  without  a  certificate  to  a  parish  from  whence  he  had  been 
removed,  and  that  upon  that  occasion  he  confessed  himself  guilty ; 
it  was  held,  that  this  conviction  was  good  upon  the  face  of  it,  and 
that  it  was  not  necessary  to  state  in  it  expressly  any  act  of 
vagrancy,  it  being  for  the  party  convicted  to  snow  in  his  defence, 
that  he  did  not  return  in  a  state  of  pauperism  (Z).  A  magistrate 
had  committed  the  plaintiff  for  re-examination  for  a  period  of  four- 
teen days.  The  jury  found  that  the  commitment  was  hona  fide, 
and  without  any  improper  motive,  but  that  the  time  for  which  the 
commitment  was  made  was  unreasonable.  In  such  case  trespass 
is  the  proper  remedy,  and  not  case ;  for  the  better  opinion  is,  that 
such  commitment  is  wholly  void  (m).  A  magistrate,  who  commits 
a  party  in  a  case  where  he  has  no  jurisdiction,  is  liable  to  an  action 
of  trespass ;  but  if  the  charge  be  of  an  offence  over  which,  if  the 
offence  charged  be  true  in  fact,  the  magistrate  has  jurisdiction,  the 
magistrate's  jurisdiction  cannot  be  made  to  depend  upon  the  truth 
or  falsehood  of  the  facts,  or  upon  the  evidence  being  sufficient  or 
insufficient  to  establish  them  (n).  "  The  question  of  jurisdiction 
does  not  depend  on  the  truth  or  falsehood  of  the  charge  but  upon 
its  nature^  it  is  determinable  on  the  commencement  not  at  the  con- 
clusion of  the  inquiry,"  per  Cur,,  R.  v.  Bolton,  1  Q.  B.  66.  "  Where 
a  magistrate  has  a  general  juris'diction  over  the  subject-matter,  and 
a  party  comes  before  him  and  prefers  a  complaint,  upon  which  the 
magistrate  makes  a  mistake  in  thinking  it  a  case  within  his  authority, 
and  grants  a  warrant  which  is  not  justifiable  in  point  of  law,  the 
party  complaining  is  not  liable  as  a  trespasser,  but  the  only  remedy 
against  him  is  by  an  action  upon  the  case,  if  he  has  acted  ma- 
liciously" (p). 

Where  a  statutory  protection  is  given  to  persons  having  acted  "  in 
pursuance  of"  or  "  in  execution  of  or  under  the  authority  of"  a 
statute, — e,  g,  by  entitling  them  to  notice  of  action,  or  a  verdict,  if 
tender  of  amends  be  made,  &c. — a  party  is  entitled  to  the  protection, 
if  he  believe,  bon&  fde  and  reasonably,  i.  c.  with  some  colour  of 
reason,  and  as  distinguished  from  mere  caprice,  that  he  is  acting 
in  pursuance  or  in  execution  of  the  statute  {p).  If  the  party  acted 
under  a  reasonable  though  mistaken  persuasion,  from  appearances, 
that  the  fects  were  such  as  made  his  proceeding  justifiable  by  the 
statute,  he  is  entitled  to  protection,  though  the  real  facts  were  such 
that  the  statute  clearly  affords  no  justification  (j).  So  where  a 
ma^strate,  with  some  colour  of  reason,  and  hon&fide  believing  that 
he  is  acting  in  pursuance  of  his  lawful  authority,  proceeds  ill^ally, 
or  exceeds  his  jurisdiction.  Hazeldine  v.  Grove,  3  Q.  B.  997. 
Reasonableness  is  in  fact  an  ingredient  in  enabling  the  court  (or 

(/)  Mann  v.  Davert,  3  B.  &  Aid.  103.  Smallwood,  8  M.  &  W.  420. 

(m)  Dams  v.  Capper,  10  B.  &  C.  38.  (p)  Booth  v.  CHve,  10  C.  B.  827. 

(»)  Cave  V.  Mountain,  1  M.  &  G.  257.  (q)  Cann  v.  CUpperton,  10  A.  &  E.  582. 

(o)  Per  Lord  Abinger,C.  R,  in  West  v. 
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the  jury)  to  arrive  at  a  conclusion  as  to  the  bona  fides  of  the  party  (r). 
'^  It  is  not,  however^  because  a  man  chooses  to  think  himself  acting 
under  a  statute,  that  he  can  by  such  mere  fancy  of  his  own  protect 
himself  in  an  action"  («).  If  the  act  done  is  such,  that  no  reason- 
able man  could,  in  doing  it,  be  supposed  to  have  acted  hon&  fidcy  he 
is  not  entitled  to  the  protection,  as  in  Hopkins  v.  Crowe,  4  A.  &  E. 
774,  where  the  5  &  6  Will.  IV.  c.  69,  gave  authority  to  the  owner 
of  a  horse  to  give  in  charge  a  person  guilty  of  cruelty  towards  it, 
and  the  defendant,  the  son  of  the  owner,  gave  the  party  in  charge, 
it  was  held,  that  he  must  be  taken  to  know  the  law,  and  could  not 
have  any  reasonable  ground  for  believing  himself  to  be  the  owner, 
and  therefore  was  not  protected.  In  that  case,  it  will  be  observed, 
the  defendant  must  have  known  he  did  not  fill  the  character  em- 
powered by  the  act  then  in  question  to  take  persons  into  cus- 
tody. Where,  however,  the  defendant  may  or  may  not  fill  the 
character,  as  where  an  act  empowered  the  owner  of  property  in- 
jured, "  or  his  servant,  or  any  one  authorized  by  him,'*  to  take  per- 
sons into  custody,  it  is  a  question  for  the  jury,  in  addition  to  the 
defendant's  bona  fides  generally,  (or  rather,  perhaps,  as  a  necessary 
ingredient  in  it(t),)  whether  he  reasonably  oelieved  himself  to  fill 
that  character;  to  have  had  the  owner's  authority,  &c.  Kine  v. 
Evershed,  10  Q.  B.  143.  Bona  fides  and  reasonable  belief  are 
questions  for  the  jury  under  all  the  circumstances,  if  there  be 
any  evidence  of  them,  and  the  plaintiff  desires  the  opinion  of  the 
jury  to  be  taken  on  them,  although  it  is  very  common  to  submit 
them  to  the  judge  first  on  an  application  for  a  nonsuit.  And  if 
the  plaintiff,  on  such  application  being  made,  does  not  desire  the 
matter  to  be  submitted  to  the  jury,  he  must  abide  by  the  de- 
cision of  the  judge,  if  the  court  shall  think  it  warranted  by  the 
evidence  («). 

Trespass  will  not  lie  against  commissioners  of  bankrupts,  for  a 
commitment  by  them  for  not  answering  to  their  satisfaction  lawful 
questions  proposed  by  them  to  a  party  whom  they  have  authority 
to  examine,  and  upon  a  subject  into  which  they  have  authority  to 
inquire  {x).  But  the  commissioners  have  not  authority  to  commit 
a  person  brought  before  them  to  be  examined  for  giving  an  unsa- 
tis&ctory  answer  to  an  immaterial  question  (y).  A  witness  sum- 
moned by  commissioners  of  bankrupts,  (under  the  6  Geo.  IV,  c.  16, 
s.  33,)  was  required  by  them  to  read  certain  entries  in  a  ledger,  and 
on  his  refusal  to  do  so  was  committed  by  them  for  refusing  to  an- 
swer a  Question.  It  was  held,  that  the  commitment  was  illegal, 
inasmucn  as  the  request  to  read  was  neither  in  form  nor  in  sub- 
stance a  question  (z).   But  the  Court  of  Bankruptcy  is  now  one  of  re- 

(r)  Per  Rotfe,  B.,  Horny,  Thomborough,  C.  B.  868. 

3  Exch.  850.  (u)  Haxeldine  v.  Grove,  wpra. 

(»)  Per  Patteton,  J.,  in  Canti  v.  C«p-  Ix)  Doswell  v.  Impey,  1  B.  &  C.  163. 

perUm.  (y)  Exp,  BaxUr,  7  B.  &  C.  673. 

(0  See  per  Maule,  J.,  Read  v.  Coker,  18  {z)  Isaac  ^.  Jmpey,  10  B.  &  C.  442. 
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cord  (a),  with  its  concomitant  power  to  commit  for  contempt^  &c.  (J) ; 
and  a  commissioner  of  bankruptcy,  like  all  other  judges  of  a  special 
and  limited  jurisdiction,  is  now  only  liable  in  trespass  for  acting 
without  the  special  jurisdiction  given  to  him  by  the  statutes  of 
bankruptcy  (  n^atson  v.  Bodell,  14  M.  &  W.  67) ;  where  he  is  not 
misinformed  as  to  the  facts  upon  which  the  want  of  jurisdiction 
depends  (c). 

The  clerk  of  a  County  Court  is  a  mere  ministerial  officer  to  carry 
into  effect  the  order  of  the  jud^e,  and  is  not  liable  in  trespass  for 
the  imprisonment  of  a  party  under  a  warrant  signed  and  issued  by 
him  in  the  mere  performance  of  the  duty  cast  upon  him  by  the 
statute,  although  tne  order  of  the  judge  upon  whicn  the  warrant  is 
founded,  is  bad;  for  he  is  bound  to  obey  the  orders  of  his  superior, 
if  formsJly  given.  Dews  v.  RUey,  1 1  C.  B.  434.  But  the  judge 
of  a  County  Court  is  answerable  in  an  action  of  trespass  and  false 
imprisonment,  for  an  act  done  by  his  command,  where  he  has  no 
jurisdiction,  and  is  not  misinformed  as  to  the  fects  on  which  his 
jurisdiction  depends.     Houlden  y.  Smith,  14  Q.  B.  841. 

An  action  for  false  imprisonment  will  lie  against  a  superior  officer, 
where  the  imprisonment  at  first  was  legal,  but  was  anerwards  ag- 
gravated with  many  circumstances  of  cruelty,  and  continued  beyond 
ordinary  bounds  (<i).  So  where  a  captain  of  a  man-of-war  impri- 
soned a  person  three  days  for  a  supposed  breach  of  duty,  without 
hearing  him,  and  then  released  him  without  bringing  him  to  a 
court-martial  (e). 


II.  Statutes  relating  to  the  Action  for  False  Imprisonment. 

JBy  11  ^  12  Vict.  c.  44,  s.  2.— For  any  act  done  by  a  J.  P.,  "in 
a  matter  of  which  by  law  he  has  not  jurisdiction,  or  in  which  he 
shall  have  exceeded  his  jurisdiction '  (/),  any  person  injured 
thereby,  or  by  any  conviction  (g),  order,  or  warrant  issued  by  such 
justice,  may  maintain  an  action  in  the  same  form  as  he  might  have 
done  before  the  passing  of  the  act  (viz.  trespass  for  false  imprison- 
ment (A) ),  without  alle^ng  malice  or  want  of  reasonable  cause  in  the 
declaration,  provided  that  no  such  action  shall  be  brought  until  after 
the  conviction  or  order  has  been  quashed ; — and  if,  on  a  warrant  to 

(a)  12  &  13  Vict  c.  106|  8.  6 ;  5  &  6  (e)  Swinton  v.  Moll<yy,  cited  1  T.  R.  537. 

Vict.  c.  122,  8.  %%.  (/)  Actions agaiD8t justices  formatters 

(6)  See  Green  v.  Elgie,  5  Q.  B.  99.  But  vdtltin  their  juriidiction  must  be  in  aue, 

a  magistrate  cannot  commit  for  contempt  and  malice  and  the  want  of  reasonable  or 

without  a  warrant.    Mayhew  v.  Locke,  7  probable  cause  must  be  both  alleged  and 

Taunt  63.  proved.    Sect  1. 

(c)  See  Colder  v.  Halkettf  8  Moore's  (g)  What  is  a  conviction,  and  when 
P.  C.  C.  76.  complete,  see  Mateey  v.  Johmon,  12  East, 

(d)  WiUlv.M'Namara,  cited  1   T.  R.  68;  Charter  v.  Grame,  IS  Q.  B.  2X6. 
536.  (h)  Jones  v.  Gurdon,  2  0-6.  600. 
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appear  before  the  justice,  there  has  been  no  such  conviction  or  order 
— or  if  the  warrant  be  for  an  indictable  offence,  and  a  summons  has 
been  duly  served,  and  the  person  summoned  has  neglected  to  ap- 
pear— in  such  case  no  action  can  be  maintained  against  the  justice 
for  anything  done  under  the  warrant.  Where  the  plaintiff  in  tres- 
pass was  convicted  in  a  penalty  (under  the  29  Car.  II.  c.  7,  s.  1), 
by  the  defendant,  a  J.  P.,  and  the  conviction  ordered  a  distress  of 
the  plaintiff's  goods,  which  was  within  the  justice's  jurisdiction, 
and  also  that,  in  defkidt  of  sufficient  distress,  the  plaintiff  should 
be  put  in  the  stocks  for  two  hours,  unless  the  sum  was  paid  sooner, 
— which  was  held  to  be  illegal,  and  the  conviction  was  quashed  on 
that  ground, — it  was  adjudged  that  the  defendant  was  protected 
by  the  first  section,  and  that  the  second  section  did  not  apply,  the 
illegal  alternative  not  having  been  acted  upon.  Barton  v.  Joricknell^ 
13  Q.  B.  393.  But  where  the  warrant  was  to  levy  costs,  the  con- 
viction not  mentioning  them,  the  mamstrates  were  held  liable  in 
trespass,  under  the  above  section.  Leary  v.  Patrick,  15  Q.  B. 
266. 

By  sect.  3, — Where  the  conviction  is  by  one  justice,  and  the 
warrant  of  distress,  or  commitment  by  another,  the  action  is  to  be 
against  the  convicting  Justice.  By  sect.  4,  in  cases  where  a  dis- 
cretionary power  shall  be  given  to  a  J.  P.  by  any  act  or  acts  of 
parliament,  no  action  is  to  oe  brought  against  him  for  the  manner 
m  which  he  shall  exercise  his  discretion  in  the  execution*of  such 
power ;  nor,  by  sect.  5,  for  anything  done  in  obedience  to  a  rule 
of  the  Court  of  Queen's  Bench ;  nor,  by  sect.  6,  for  anything  done 
under  a  warrant,  by  reason  of  any  defect  in  the  conviction  or  order, 
if  the  conviction  or  order  have  been  confirmed  on  appeal.  By 
sect.  8,  no  action  shall  be  brought  against  a  J.  P.  for  anything 
done  by  him  "  in  the  execution  of  his  office,"  (se^  ante,  p.  924) 
unless  it  be  commenced  within  six  calendar  months  next  after  the 
act  complained  of. 

By  sect.  9, — "  No  action  shall  be  commenced  against  any  suck 
justice  (i.  €.  a  justice  acting  in  the  execution  of  his  office),  until  one 
calendar  month  at  least  (i),  afler  notice  in  writing  of  such  intended 
action  shall  have  been  delivered  to  him,  or  left  for  him  at  his  usual 

Elace  of  abode,  by  the  party  intending  to  commence  such  action,  or 
y  his  attorney  or  agent,  in  which  said  notice  the  cause  of  action, 
and  the  court  in  which  the  same  is  intended  to  be  brought,  shall 

(i)  f.  e.,  exclusive  of  the  day  of  giving  least/*  mean  so  many  clear  days.    AfiV- 

the  notice,  and  the  day  of  suing  out  the  chell  v.  Foster,  12  A.  &  £.  472  ;  Chambers 

writ     Ywng  V.  Higgon,  6  M.  &  W.  49.  v.  Smith,  12  M.  &  W.  2.     By  the  5  &  6 

Where  an  act  is  required  by  a  statute  to  Vict.  c.  97,  s.  4,  in  all  cases  where  notice 

be  done  to  many  diays  at  least  before  a  of  action  is  required,  such  notice  of  action 

given  event,  the  time  must  be  reckoned,  shall  be  given  one  calendar  month  at 

excluding  both  the  day  of  the  act  and  that  least    before  any  action  shall  be  com- 

of  the  event.     R,  v.  Justices  pf  Shropshire,  meiiced ;  and  such  notice  shall  be  suffi- 

8A.  &E.178;  for  the  rule  is  now  clearly  cient,  any  act  or  acts  to   the  contrary 

esublished,  that  so  many  days  "at  the  thereof  notwithstanding. 
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be  clearly  and  explicitly  stated,  and  upon  the  back  thereof  shall  be 
indorsed  the  name  and  place  of  abode  of  the  party  so  intending  to 
sue,  and  also  the  name  and  place  of  abode  or  of  business  of  the 
said  attorney  or  agent,  if  such  notice  have  been  served  by  such 
attorney  or  agent "  (A).  *j 

The  form  prescribed  by  the  statute  should  be  strictly  adhered 
to  (/).  The  notice  must  specify  the  time  and  place  at  which  the 
act  complained  of  occurred  (m) ;  it  is  not  enough  that  it  names  the 
day  only ;  and  the  omission  to  specify  the  place  is  not  cured  by 
the  magistrate  pleading  a  tender  of  amends  (n).  It  is  not  neces- 
sary, however,  that  the  form  of  action  should  be  stated  in  the 
notice  (o) ;  but  the  plaintiff  having  given  notice  of  one  form  of 
action  cannot  declare  in  another.  Plaintiff  gave  notice  of  an  action 
on  the  case  for  false  imprisonment,  and  afterwards  brought  an  action 
of  trespass  and  false  imprisonment.  YateSy  J.,  held  the  notice  in- 
sufficient, as  tending  to  mislead  the  J.  P.,  who  might  know  that  an 
action  on  the  case  was  improper,  and  such  whereon  the  plaintiff 
might  be  nonsuited,  and  neglect  to  tender  amends  ( p).  But  where 
the  notice  given  was  of  an  action  against  a  magistrate  alone,  it  was 
held  sufficient  to  warrant  proceedings  against  the  magistrate  and  con- 
stable jointly  (q).  Where  the  subject-matter  is  witnin  the  jurisdic- 
tion of  the  magistrate,  and  he  intends  to  act  as  a  magistrate  at  the 
time,  however  mistaken  he  may  be,  he  is  still  within  the  protection 
of  the  statute.  Hence,  where  one  magistrate  committed  tne  mother 
of  a  bastard  to  custody  for  not  filiating ;  it  was  held,  that  such 
magistrate  was  entitled  to  notice,  although  the  18  Eliz.  c.  3,  s.  2, 
only  gave  jurisdiction  in  such  matter  to  two  justices  of  the  peace  (r). 
So  where  a  magistrate  acts  upon  a  subject-matter  of  complaint  over 
which  he  has  authority,  but  which  arises  out  of  his  jurisdiction,  he 
is  entitled  to  notice  (s).     See  ante,  p.  924. 

A  notice  written  by  the  attorney,  and  signed  by  him  thus: 
"Given  under  my  hand  at  Durham;"  was  held  msufficient,  because 
it  did  not  expressly  state  that  Durham  was  the  place  of  the  attor- 
ney's residence  (t).  But  a  notice,  indorsed  witn  the  name  of  the 
Elaintiff 's  attorney,  with  the  addition  of  the  words  "  of  Birming- 
am,"  has  been  held  sufficiently  descriptive  of  the  attomqr's  place 
of  abode  (m).  A  description  of  an  attorney  as  of  "  New  Inn,  Lonaon," 
New  Inn  being  in  Westminster,  was  held  ill.  Stears  v.  Smith,  6 
Esp.  138.  So  it  is  sufficient  in  indorsing  the  attorney's  name  to 
put  the  initial  only  of  his  christian  name :  as  where  the  indorse- 

(k)  A  aomewhat  similar  enactment  was  (p)  Strickland  v,  Wttrd,  7  T.  R.  631, 

contained  in  the  24  Geo.  11.  c.  44,  8. 1,  in  notd. 

under  which  the  foUowing  caiea  were  de-  (q)  Jones  v.  Simpwnt  1  Cr.  &  J.  174. 

cided.  (r)   Wetter  v.  Take,  9  East,  864. 

(/)  Looelace  v.  Ourryy  7  T.  R.  631.  (<)  PresUdge  v.  Woodwian,  I  B.  &  C.  12. 

(m)  Breeze  v.  Jerdein,  4  Q.  B.  5S6',  (t)  Taylor  v.  Fenwiek,  Z  Doug.  178. 

(»)  Martint  v.  Upeher,  8  Q.  B.  662.  (u)  Otbom  ▼.  Gough,  3  B.  &  P.  651, 

(o)  Prickett  v.  Grairex,  8  Q.  B.  1020. 
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ment  was  thus,  "  D.  Shuter,"  with  the  place  of  abode  in  words  at 
length  (x).  So  where  one  christian  name  was  omitted  (y).  So 
where  the  notice  was  signed  in  the  name  of  the  firm  ''Donne  and 
Cox"  (z).  The  service  need  not  be  made  by  the  attorney  himself; 
service  by  his  clerk  is  sufficient  (a). 

By  sect.  11^— Such  J.  P.  may,  after  notice  and  before  action, 
tender  amends  to  the  party  complaining,  or  to  his  attorney ;  and 
after  action  has  been  commenced,  and  at  any  time  before  issue 
joined,  the  defendant,  if  he  have  not  made  any  tender,  or  in  ad- 
dition to  such  tender,  may  pay  into  court  such  sum  of  money  as 
he  thinks  fit;  which  tender  and  payment,  or  either  of  them,  may 
be  given  in  evidence  at  the  trial  unaer  the  general  issue,  and  if  the 
jury  are  of  opinion  that  the  plaintiff  is  entitled  to  no  more  damages 
than  the  sum  so  tendered  or  paid,  or  so  tendered  and  paid,  they 
shall  give  a  verdict  for  the  defendant,  and  the  plaintiff  shall  not  be 
at  liberty  to  elect  to  be  nonsuited,  &c. 

By  sect.  12, — If  at  the  trial  the  plaintiff  shall  not  prove  that  the 
action  was  commenced  within  the  time  limited,  or  that  such  notice 
was  given  one  calendar  month  before  action,  or  if  he  shall  not 
prove  the  cause  of  action  stated  in  such  notice,  or  that  it  arose  in 
the  place  laid  as  the  venue,  the  plaintiff  shall  be  nonsuit,  or  the 
jury  shall  give  a  verdict  for  the  defendant. 

By  sect  13,  in  cases  where  the  plaintiff  is  entitled  to  recover,  if 
he  snail  prove  the  payment  of  any  penalty,  &c.,  as  parcel  of  the 
damages  he  seeks  to  recover,  or  uiat  he  was  imprisoned,  he  shall 
not  be  entitled  to  recover  the  amount  of  such  penalty  or  more  than 
2d.  as  damages  for  the  imprisonment,  or  any  costs,  if  it  be  proved 
that  he  was  actually  guilty  of  the  offence  of  which  he  was  con- 
victed, or  that  he  was  liable  by  law  to  pay  the  sum  hie  was  ordered 
to  pay,  and  (as  to  the  imprisonment)  that  he  had  undeigone  no 
greater  punishment  than  that  assigned  by  law  for  the  offence  of 
which  he  was  convicted,  or  for  non-payment  of  the  sum  he  was 
ordered  to  pay. 

By  24  Oeo.  IL  c.  44,  s.  6,—"  No  action  (b)  shall  be  brought 
against  any  constable,  headborough,  or  other  officer,  or  against  any 
person  acting  by  his  order  and  in  his  aid,  for  any  thing  done  in 
obedience  to  any  warrant  under  the  hand  or  seal  of  any  J.  P.  (c), 
until  demand  has  been  made  or  left  at  the  usual  place  of  his  abode, 

{x)  Maffhew  v.  Locke,  7  Taunt  63.  therefore,   his  warrant,  if  bad,  will  not 

(jf)  Jam9$  ▼.  Swiftt  4  B.  &  C.  681.  justify  the  officer  who  executes  it,  nor  is 

(s)  Wood  V.  Folliott,  8  B.  &  P.  552,  n.  it  necessary  to  demand  a  copy  of  the  war- 

(a)  Morgan  ▼.  Leach,  10  M.  &  W.  55S,  rant  before  the  bringing  of  an  action.     So 

(b)  The  word  **  action'*  here  does  not  a  king's  officer  is  not  within  the  statute, 
anpl^toan  action  ''tnreni,"  such  as  re-  which  means  to  protect  those  officers 
plevin.    Fletcher  v.  Wiikins,  6  East,  283.  only,  who  are  bound  to  execute  warrants 

(c)  A  Secretary  of  State  is  not  a  justice  directed  to  them,  as  constables,  &c.  En- 
of   the  peace   within   the  statute,   and,  tick  v.  Carrington,  2  Wils.  290. 
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by  the  party  intending  to  bring  such  action,  or  by  his  attorney  or 
agent,  in  writing,  signed  by  the  party  demanding  the  same,  of  the 
perusal  and  copy  of  such  warrant,  and  the  same  has  been  refused 
or  neglected  for  six  days  after  such  demand :  and  in  case,  after  such 
demand  and  compliance  therewith,  any  action  be  brought  against 
such  constable,  &c.  for  any  such  cause  as  aforesaid,  without  nuking 
the  J.  P.  who  signed  or  sealed  the  warrant,  defendant,  on  produc- 
tion and  proof  of  such  warrant  at  the  trial,  the  jury  shall  give  their 
verdict  for  the  defendant,  notwithstanding  any  clefect  of  jurisdiction 
in  such  J.  P.;  and  if  such  action  be  brought  jointly  against  such 
J.  P.  and  such  constable,  &c.,  then,  on  proof  of  sucn  warrant,  the 
jury  shall  find  for  such  constable,  &c.,  notwithstanding  such  defect 
of  jurisdiction ;  and  if  the  verdict  be  given  against  me  J.  P.,  the 
plamtifF  shcdl  recover  his  costs  against  him,  to  be  taxed  in  such 
manner  as  to  include  the  costs  which  the  plaintiff  is  liable  to  pay  to 
the  defendant  for  whom  such  verdict  is  found  (d).  A  similar  pro- 
tection is  extended  to  messengers  acting  in  obedience  to  warrants 
of  commissioners  of  bankrupts,  by  12  &  13  Vict.  c.  106,  s.  107;  but 
under  a  warrant  to  seize  the  goods  or  person  of  A.,  the  messenger 
is  not  protected  by  it  in  seizing  the  goods  or  person  of  B.  Munday 
V.  Stubhs,  10  C.  B.  432. 

Churchwardens  (e\  and  overseers  of  the  poor  (/),  acting  under 
a  magistrate's  warrant  of  distress  for  a  poor  s  rate,  are  wimin  the 
meamng  of  the  words  "other  officer"  m  the  statute  24  Geo.  II. 
c.  44,  and  consequently  entitled  to  the  protection  which  it  affords, 
when  sued  in  those  actions  to  which  the  statute  extends,  e,  g.  tres- 
pass, &c.  So  is  a  gaoler.  Butt  v.  Newman^  1  Gow,  97.  A  dupli- 
cate original  of  demand  is  sufficient  evidence ;  Jory  v.  Orchard,  2 
B.  &  P.  39;  and  if  signed  by  the  attorney,  is  sufficient  within  the 
meaning  of  the  section;  lb.  per  BuUer,  J.;  and  may  be  left  by  his 
clerk.  Clark  v.  Woods,  2  Exch.  395.  A  constable  is  within  the 
protection  of  the  above  section,  who  has  complied  with  the  plain- 
tifi*'s  demand  before  action,  though  not  within  six  days  afler  demand. 
Jones  V.  Vanghan,  6  East,  446.  Where  on  a  demand  of  perusal 
and  a  copy  of  the  warrant,  the  defendant  gave  a  copy,  saying,  as 
the  fact  was,  that  the  original  was  in  the  hands  of  the  gaoler,  and 
the  plaintifTs  agent  made  no  objection,  it  was  held,  that  the 
plaintiff  had,  by  his  conduct,  dispensed  with  a  literal  compliance 
with  the  statute.  Atkins  v.  KiWy,  11  A.  &E.  777.  But  where 
the  constable  did  not  comply  with  the  demand,  although  the 
plaintiff  had  received  a  copy  of  the  warrant  from  other  parties,  it 
was  held,  that  the  constable  was  not  within  the  protection  of  the 
section,  although  the  justice  was  joined  with  him  in  the  action. 

(d)  This   section  extends  (semble)  to  Terry ,  BuU.  N.  P.  24. 

actions   of  assumpsit   to    recover    back  (e)  Harper  v.  Corr,  7  T.  R.  271. 

money  illegally  extorted.  H'aterhoun  v.  (/)  Nutting  ▼.  Jackwn,  Bull.  N.  P.  24. 
Keen,  4  B.  &  C.  200 ;  but  see  FeUkam  v. 
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Clark  V.  Woods.     A  demand  of  perusal  and  copy  within  three  days 
is  good.     Collins  v.  Rose,  5  M.  &  W.  194. 

The  officer  must  prove  that  he  acted  in  obedience  to  the  warrant ; 
and  where  the  J.  P.  cannot  be  liable,  the  officer  is  not  entitled  to 
the  protection  of  the  above  section.  "The  act  was  meant  to 
make  the  Justice  liable  instead  of  the  officer :  where,  therefore,  the 
officer  makes  such  a  mistake  as  will  not  make  the  justice  liable, 
the  officer  cannot  be  excused  "  (^).  Hence,  an  officer  executing  a 
warrant  of  a  justice  of  Norfolk  at  large,  in  the  county  of  the  city 
of  Norwich,  was  held  not  to  be  justifiable  (A).  So  where,  under  a 
warrant  to  take  up  loose  and  disorderly  persons,  the  constable  took 
up  a  woman  of  character.  Dawson  v.  Clerky  cited  1  W.  Bl.  663. 
So  where  the  warrant  was  to  take  up  the  authors,  printers,  and 
publishers  of  a  libel,  and  the  officers  took  up  persons  who  did  not 
fidl  under  any  of  those  descriptions  (i).  So  where,  under  a  warrant 
against  the  goods  of  A.,  the  defendant,  an  overseer,  took  goods 
already  in  the  hands  of  the  bailiff  of  A. 's  landlord  as  a  distress  for 
rent  (J).  A  perusal  and  copy  of  the  warrant  need  not  be  demanded 
where  the  officer  does  not  act  within  his  jurisdiction  in  obedience 
to  the  warrant  (k).  But  if  the  officer  act  in  obedience  to  the  war- 
rant, it  is  immaterial  whether  the  warrant  be  legal  or  not.  If  the 
warrant  direct  the  officer  to  seize  "  stolen  goods,"  and  he  seizes 
goods  which  fall  within  the  description  contained  in  the  warrant  in 
other  respects,  although  they  turn  out  not  to  be  stolen,  he  is  still 
under  the  protection  of  the  statute  (/).  Secus,  if  the  warrant 
specifies  the  goods  (nt). 

-By  sect.  8. — No  action  shall  be  brought  against  any  constable, 
&c.,  for  anything  done  in  the  execution  of  his  office,  unless  com- 
menced within  six  calendar  months  after  the  act  committed.  This 
section  is  more  extensive  in  its  protection  than  the  sixth,  for  under 
it  a  constable  is  protected,  although  he  do  not  act  "  in  obedience 
to  "  a  warrant.  A  constable  acting  under  a  warrant  commanding 
him  to  take  the  goods  of  A.,  took  the  goods  of  B.,  believing  them 
to  belong  to  A. :  it  was  held,  that  he  was  entitled  to  the  protection 
of  this  section,  and  that  an  action  against  him  must  be  brought 
within  six  calendar  months  (»). — "  Parton  v.  Williams  points  out 
the  precise  distinction  between  the. two  sections  of  the  24  Geo.  II. 
c.  44,  and  discriminates  between  the  absolute  protection  given  by 
the  eighth  section  and  the  minor  degree  of  protection  affi)rded  by 
the  sixth ; "  per  Talfourd,  J.,  Munday  v.  Stubbs,  10  C.  B.  440.     In 

ig)  Money  v.  Leach,  3  Burr.  1766;  1  1  C.  M.  &  R.  645. 
W.  BL  555  ;  Milton  v.  Green,  5  East, 233  ;  (/)  Price  v.  Messenger,  2  B.  &  P.  158. 

Bell  V.  Oakley,  2  M.  &  S.  259.  (m)  Crozier  v.  Cundley,  6  B.  &  C.  232. 

(A)  Jnon.,  cited  1  W.  Bl.  563.  (n)  Parton   v.    MUianu,  3   B.  &  Aid. 

(i)  Money  v.  Leach,  supra.  330  ;  Smith  y.  Wiltshire,  2  B.  &  B.  619, 

(J)  Kay  V.  Grover,  7  Bingh.  312.  ace. 

{k)  Per  Parke,  B.,  Gladwell  v.  Blake, 

VOL.  II.  R 
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Postlethwaite  v.  Gribsoriy  3  Esp.  226,  it  was  held,  that  the  section  did 
not  protect  a  constable  acting  without  a  warrant,  but  this  case  was 
commented  on  in  Parion  v.  Williams ;  and  in  Freegard  v.  Barnes^ 
7  Exch.  827,  it  was  held,  that  the  constable  of  TT.,  acting  under 
a  warrant  directed  to  the  constable  of  Z>.,  was  within  the  section ; 
and  see  Ballinger  v.  Ferris^  1  M.  &  W.  628. 

Where  a  constable  was  appointed  under  a  local  act,  which  gave 
a  notice  of  twenty-one  days  before  action  could  be  brought  for  any 
thii^  done  in  pursuance  of  the  act,  and  executed  a  warrant  under 
the  powers  of  another  general  act  of  parliament  which  gave  no  such 
protection,  he  was  held  not  to  be  entitled  to  notice  of  action  (o). 

If  a  man  be  imprisoned  by  a  warrant  of  a  J.  P.  on  the  1st  day  of 
January,  and  kept  in  prison  till  the  1st  day  of  February,  he  may 
bring  his  action  within  six  months  after  the  1st  of  February,  for 
the  whole  is  one  entire  trespass  (/?).  **  Every  continuance  of  the 
imprisonment  is,  in  point  of  law,  a  new  imprisonment ;  ''per  Bayley^ 
J.,  Hardy  v.  Ryle,  9  B.  &  D.  609 ;  in  which  case  the  question  was 
moved,  whether  the  last  day  of  the  imprisonment  was  to  be  consi- 
dered as  inclusive  or  exclusive.  The  month's  imprisonment  termi- 
nated on  the  14th  of  December,  and  the  writ  was  sued  out  on  the 
14th  of  June  following;  it  was  held,  that  the  14th  of  December 
ought  to  be  excluded  in  computing  the  six  months,  and  conse- 
quently that  the  action  was  commenced  in  due  time.  See  antCj  p. 
927,  note  (t).  But  if  the  plaintiff  give  notice  during  the  imprison- 
ment he  must  commence  the  action  within  six  months  from  that 
time  (y). 


III.  Of  the  Pleadings. 

Venue. — By  21  Jac.  I.  c.  12,  s.  6 — If  any  action  for  false  im- 
prisonment shall  be  brought  against  any  mayor,  or  bailiff  of  city 
or  town  corporate,  headborough,  portreve,  constable,  tithing-man, 
churchwarden,  or  overseer  of  the  poor,  and  their  deputies,  or  any 
other  (who  in  their  aid,  or  by  their  commandment,  shall  do  any- 
thing concerning  their  office),  concerning  anything  by  them  done 
by  virtue  of  their  office,  such  action  shall  be  laid  within  the  county 
where  the  trespass  was  committed,  and  not  elsewhere ;  and  if,  upon 
the  trial,  the  plaintiff  shall  not  prove  that  the  trespass  was  com- 
mitted within  the  county  where  the  action  is  laid,  then  the  jury 
shall  find  the  defendant,  without  any  regard  to  the  plaintiff's  evi- 
dence, not  Guilty.  The  provisions  of  the  preceding  statute  were, 
by  42  Geo.  III.  c.  86,  s.  6,  extended  to  all  persons  holding  a  public 
employment,  or  any  office,  civil  or  military,  either  in  or  out  of  the 
kingdom,  and  who,  by  virtue  of  such  employment,  have  power  to 

(o)  ShatweU  ▼.  HaU,  10  M.  &  W.  623.  {q)  We$tan  ▼.  Foumier,  14  East,  492. 

(  p)  PickertgiU  ▼.  Paimer,  Bull.  N.  P.  24. 
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commit  persons  to  safe  custody ;  provided,  that  where  any  action 
shall  be  brought  against  such  persons  in  the  kingdom,  for  anything 
done  out  of  the  kingdom,  the  plaintiff  may  lay  the  act  to  have  been 
done  in  Westminster,  or  in  any  county  where  the  defendant  shall 
reside.  In  actions  against  justices  of  the  peace,  the  venue  must  be 
laid  in  the  county  where  the  act  complamed  of  was  committed. 
11  &  12  Vict.  c.  44,  s.  10.  If,  since  the  division  of  the  county  of 
Lancaster  (by  3  &  4  Will.  IV.  c.  71,  s.  4),  the  venue  in  such  an 
action  be  laicf  in  "  the  southern  division,"  but  it  appear  that  the 
cause  of  action  arose  in  "  the  northern  division,"  the  defendant 
will  be  entitled  to  a  verdict.  Atkinson  v.  Hornby,  2  C.  &  K. 
336. 

The  general  issue  to  an  action  for  false  imprisonment  is.  Not 
Guilty.  By  21  Jac.  I.  c.  12,  s.  5,  in  an  action  upon  the  case, 
trespass,  battery,  or  false  imprisonment,  against  a  mayor,  bailiff, 
constable,  &c.  for  anything  done  by  virtue  of  their  offices,  or 
against  any  other  persons  acting  in  their  aid,  and  by  their  command, 
concerning  their  offices,  the  defendant  may  plead  the  general  issue, 
and  give  the  special  matter  in  evidence.  J3y  42  Geo.  III.  c.  86, 
8.  6,  the  provisions  of  the  preceding  statute  were  extended  to  all 
persons  holding  a  public  employment  or  office,  civil  or  military, 
who,  by  virtue  of  such  employment,  have  power  to  commit  persons 
to  safe  custody.  By  11  k  12  Vict.  c.  44,  s.  10,  justices  of  the 
peace  have  the  like  privilege.  But  by  21  PL  R.,  T.  T.  1863,  unless 
the  defendant  insert  in  the  margin  of  such  plea  the  words,  ^'  by 
statute,"  together  with  the  year  or  years  of  the  reign  in  which  the 
act  or  acts  were  passed,  and  the  chapter  and  section  of  each  act, 
specifying  whether  they  are  public  or  otherwise,  such  plea  is  to  be 
taken  not  to  have  been  pleaded  by  virtue  of  any  act  ot  parliament. 
The  plea  of  the  general  issue,  "by  statute,"  cannot  be  pleaded 
together  with  special  pleas  (r).  Where  a  statute  enables  the  de- 
fendant to  plead  the  genera^  issue,  and  give  the  special  matter  in 
evidence,  the  plea  of  Not  Guilty,  so  pleaded,  is  not  affected  by  the 
pleading  rules  of  T.  T.  1863 ;  but  puts  in  issue  not  only  the  de- 
tences  peculiar  to  the  statute,  but  all  that  would  have  arisen  at 
common  law  is).  In  other  cases,  matter  of  justification  must  be 
pleaded  specially  {t). 

Every  plea  of  justification  must  admit  the  trespass.  To  an  ac- 
tion for  false  imprisonment  brought  by  A.  against  B.,  C.  and  D., 
they  pleaded  a  plea  of  justification,  under  process,  wherein  B.  said, 
that  he,  as  attorney  for  the  plaintiff  in  the  original  action,  delivered 
the  warrant  made  by  the  sheriff  upon  the  process  to  C.  and  D.  as 
his  bailiffs,  to  be  executed  in  due  form  of  law,  and  that  C.  and  D. 
thereupon  anested  the  plaintiff  A.,  and  detained  him  in  prison. 

(r)  Legge  V.  Boyd,  1  M.  &  G.  898 ;  see      See  miliamt  v.  Janet,  1 1  A.  &  E.  643. 
ante,  p.  31.  (t)  Coomer  v.  Latham^  16  M.  &  W.  713. 

(<)  Ro$s  ▼.  aifton,  11  A.  &  E.  631. 

r2 


934  IMPRISONMENT. 

This  was  held  to  be  a  sufficient  admission  by  B.  of  the  trespass, 
for  the  purpose  of  his  justification;  for  he  who  commands  or 
directs  another  to  do  a  trespass  is  guilty  of  the  trespass,  if  done  by 
the  other  person  pursuant  to  his  direction  (w). 

To  trespass  for  false  imprisonment,  the  defendant  may  plead  that 
he  did  it  by  lawful  authority.  It  is  a  general  nile  of  pleading,  that 
where  a  party  justifies  a  trespass  under  an  authority  given,  he  must 
show  that  authority  (ar).  There  is  a  difference,  however,  in  this 
respect,  where  the  justification  is  under  judicial  process,  between 
the  party  to  the  cause,  or  a  mere  stranger,  and  the  officer  who 
executes  the  process  of  the  court.  The  party  to  the  cause,  or  mere 
stranger,  must  set  forth  in  their  plea  the  judgment  (y),  as  well  as 
the  writ ;  but  the  officer  need  only  show  the  writ  under  which  he 
acted,  for  he  is  bound  to  execute  the  process  of  the  court,  having 
competent  jurisdiction,  without  inquiring  after  the  judgment  {z). 
And  it  is  to  be  observed,  that  where  the  party  to  tne  cause  and 
the  officer  join  in  pleading,  the  plea  must  contain  all  the  requisites 
which  would  be  necessary  in  case  they  had  pleaded  separately ; 
for  it  is  a  general  rule,  that  where  two  or  more  join  in  a  defence, 
although  the  justification  may  be  sufficient  for  one  or  more,  yet  if 
it  be  not  sufficient  for  the  rest,  it  will  be  bad  as  to  all  the  defend- 
ants (a).  Where  final  process,  e.  g,  a  ji.  fa,  or  ca,  sa,,  issues,  a 
return  is  not  necessary  ( Hoe's  case,  5  Rep.  90) ;  consequently,  it 
is  not  necessary  to  allege  that  such  process  was  returned.  How- 
land  v.  Vea/Cy  Cowp.  18,  recognized  in  Cheasly  v.  BameSy  10  East, 
73;  where  Lord  ELlenborough,  C.  J.,  said,  that  if  any  ulterior  pro- 
cess in  execution  is  to  be  resorted  to,  to  complete  the  justification, 
there  it  may  be  necessary  to  show  to  the  court  the  return  of  the 
prior  writ,  in  order  to  warrant  the  issuing  of  the  other.  But  an 
officer  who  justifies  under  process,  which  he  ought  to  return  (and 
all  mesne  process  ought  to  be  returned),  must  show  that  such  pro- 
cess was  returned.  Middle  ton  v.  Price,  Str.  1184.  "There  is  a 
difference,  however,  between  the  principal  officer,  to  whom  the  writ 
is  directed,  and  a  subordinate  officer ;  the  former  shall  not  justify 
under  the  process,  unless  he  has  obeyed  the  order  of  the  court  in 
returning  it ;  otherwise,  it  is  of  one  who  has  not  the  power  to  pro- 
cure a  return  to  be  made."  Per  Holt,  C.  J.,  in  Freeman  v. 
Blewett,  Ld.  Raym.  634 ;  Britton  v.  Cole,  Salk.  409,  ace. 

Such  are  the  rules  of  pleading,  where  the  justification  is  founded 
on  process  out  of  the  superior  courts :  but  in  justifying  under  pro- 
cess issuing  out  of  inferior  courts  greater  strictness  is  required; 

(tt)  Rowe  V.  Tutte,  Willes,  14.  if  the  process  be  of  an  inferior  court  the 

{x)  1  Inst  283,  a.;  Matifiewt  v.  Cary,  jurisdiction  must  be  shown.     Morrell  ▼. 

8  Mod.  137  ;  Garth.  73.  S.  C.  Martin,  3  M.  &  G.  581. 

(y)  Per  Holt,   C.    J.,   Brittm  ▼.  Cole,  (n)  Phillips  v,  Biron,  1  Str.  509;  Smith 

Carth.  443  ;  Salk.  409.  S.  C.  v.  Bouchier,  2  Str.  993 ;  MiddUton  v.  Price, 

{z)  Turner    v.    Felgate,     1     Lev.    95  ;  2  Str.  1184. 
Cotet  ▼.  Michillt  S  Lev.  20 ;  and  t!ierefore, 
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as,  1.  The  nature  and  extent  of  the  jurisdiction  of  the  court  below 
ought  to  be  set  forth,  for  the  judges  of  the  superior  courts  are  not 
boimd  to  take  cognisance  of  it  (ft).  2.  It  ought  to  be  stated  that 
the  cause  of  action  below  arose  within  the  jurisdiction  of  the  court 
below  (c).  Merely  stating  in  the  .  plea  the  declaration  in  the 
court  below,  which  contained  an  averment  that  the  cause  of  action 
arose  within  the  jurisdiction,  is  not  sufficient,  for  such  averment  is 
not  traversable  (a).  There  is  no  distinction  between  an  officer  of  the 
court  below  and  a  party  to  the  cause  below  in  these  respects ; 
Morse  v.  JameSy  Willes,  128 ;  where  it  was  held,  that  though  an 
officer  may  justify  under  erroneous  process,  yet  it  must  appear 
that  the  process  issued  in  a  cause  wherein  the  court  below  had 
jurisdiction:  and  see  Morrell  v.  Martiriy  3  M.  &  G.  581 ;  Andrews 
v.  Atarris,  1  Q.  B.  3;  Carratt  v.  Motley,  1  Q.  B.  18 ;  and  cases 
cited  ante^  pp.  923,  924.  It  is  not,  however,  necessary  to  set  forth 
the  cause  of  action;  Rowland  v.  Veale,  Cowp.  18,  recognized  in 
Belh  V.  Broadbenty  3  T.  R.  183,  where  the  same  doctrine  was 
applied  to  a  justification  under  mesne  process  issuing  out  of  a 
superior  court,  and  in  which  the  defendant  merely  stated,  that  the 
writ  upon  which  the  plaintiff  had  been  arrested  had  been  issued 
upon  an  affidavit  to  hold  to  bail,  without  stating  any  cause  of 
action  for  which  the  plaintiff  was  liable  to  be  arrested.  3.  Before 
the  time  of  Charles  the  Second,  it  was  necessary  to  set  forth  the 
proceedings  in  the  inferior  court  at  length  (e);  but  now  they  may 
be  set  out  shortly  with  a  taliter processum  est  (f).  Where,  however, 
a  party  justifies  under  process,  to  the  legality  of  which  some  precedent 
process  is  necessary,  an  allegation  that  the  precedent  process  duly 
issued  must  be  made(^);  or  the  plea  must  be  so  framed  that  the 
court  may  fairly  intend  that  the  precedent  process  duly  issued  (A). 

In  justifying  a  trespass  under  the  process  of  a  foreign  court,  it 
seems  that  the  plea  should  be  framed  in  analogy  to  similar  justifi- 
cations under  tne  process  of  our  inferior  courts ;  but,  at  any  rate, 
a  plea  which  only  states  that  the  court  abroad  was  governed  by 
foreign  laws,  that  the  property  seized  was  within  its  jurisdiction, 
that  certain  legal  proceedings  were  had,  according  to  such  foreign 
laws,  against  the  property  in  question,  in  such  court  having  compe- 
tent jurisdiction  in  that  behalf,  et  taliter  processum,  ^c,  that  the  de- 
fendant was  ordered,  by  the  said  court  having  competent  authority 
in  that  behalf,  to  seize  the  property,  is  bad,  as  being  too  general, 
and  not  giving  the  plaintiff  notice,  whether  the  defendant  justified 
as  an  officer  of  the  court,  or  party  to  the  cause,  or  of  what  nature 
the  charge  was,  or  by  whom  instituted,  or  what  the  order  of 
seizure  was,  whether  absolute  or  quousque,  &c.  (i). 

(h)  Moravia  v.  Sloper,  Willes,  37.  Wins.  Saund.  92,  n.  (2). 

(c)  Evans  v.  MunkUy,  4  Taunt.  50.  {g)  See  Bruce  v.  Wait,  1  M.  &  G.  1. 

id)  Adwy  V.  Verwm,  3  Lev.  243.  {h)  Titley  v.  Foxall,  Willes,  688. 

(«)  Johnsim  V.  Warner,  Willes,  530,  n.  (i)  ColleU  v.  Lord  Keith,  2  East,  260. 
(/)  Patrick  v.  Jotuuon,  3  Lev.  403 ;  1 
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Process  ought  to  describe  accurately  the  party  against  whom  it 
is  issued,  and  the  arrest  of  A.  B.  cannot  generally  be  justified  under 
a  writ  sued  out  against  C.  B.  (^*)  (see  antey  p.  919).  But  it  is  sufficient 
to  allege  in  the  plea  a  justification  under  process  against  ''  the  now 
plaintiff,"  without  otherwise  describing  him,  and  this  justification 
is  established  by  the  production  at  the  trial  of  a  ca.  m.  against  the 
now  plaintiff  by  another  name,  and  proof  that  in  the  former  action 
the  now  plaintiff  was  the  paity  sued  under  such  name,  or  that  he 
was  known  by  one  name  as  well  as  the  other ;  Fisher  r,  Magnay^ 
6  Q.  B.  778(A).  In  trespass  for  false  imprisonment  by  A.  B.,  the 
defendant  pleaded,  that  J.  S.  sued  out  process  against  the  plaintiffs 
A.  B.,  therein  called  C.  B.,  directed  to  the  sheriff,  and  authorizing 
him  to  arrest  C.  B.,  &c.,  who  directed  his  warrant  to  the  defendant, 
and  thereby  commanded  him  to  take  the  said  A.  B.,  therein  called 
by  the  name  of  C.  B.,  &c.,  concluding  with  an  averment  that  the 
said  A.  B.  and  C.  B.,  in  the  writ  and  warrant  mentioned,  were  one 
and  the  same  person.  On  demurrer,  the  plea  was  held  bad  (Z),  Lord 
Ellenhorough,  C.  J.,  observing,  that  this  case  was  exactly  the  same 
in  principle  as  Cok  v.  Hinmon,  6  T.  R.  234 ;  and  Lawrence,  J., 
said, — "  In  Cole  v.  Hindson,  Lord  Kenyon  observed,  that  there  was 
not  any  averment  that  the  plaintiff  was  as  well  known  by  the  one 
name  as  the  other ;  neither  was  there  any  such  averment  in  this  case." 

A  peajce-officer  may  justify  an  arrest  in  the  day-time  on  a  reason- 
able charge  of  felony  without  a  warrant,  although  it  should  after- 
wards appear  that  a  felony  had  not  been  committed  (m).  So  a 
constable,  having  reasonable  ground  to  suspect  that  a  felony  has 
been  committed,  is  authorized  to  detain  the  party  suspected,  until 
inquiry  can  be  made  by  the  proper  authorities,  although  it  appear 
afterwards  that  a  felony  has  not  been  committed  (n).  So  watch- 
men and  beadles  have  authority  at  common  law  to  arrest,  and 
detain  in  prison  for  examination,  persons  walking  in  the  streets  at 
night,  whom  there  is  reasonable  ground  to  suspect  of  felony, 
although  there  is  no  proof  of  a  felony  having  been  committed  (o). 
J.,  a  travelling  showman,  saw  the  plaintiff,  a  master  butcher,  in 
possession  of  certain  harness ;  and  thereupon  told  the  defendant,  a 

Eolice-constable,  that  it  was  harness  which  had  been  stolen  fi-om 
im  a  year  ago,  and  directed  him  to  take  the  plaintiff  into  custody. 
But  he  did  not  go  with  the  defendant,  nor  make  any  chaise  of 
felony.  The  harness  was  used  openly,  and  the  plaintiff,  when 
asked  by  the  constable,  said  he  had  bought  it  from  a  person  he  did 

(J)  Hoye  V.  Buth,  1  M.  &  G.  775.  (/)  Shadgett  v.  aipwn,  8  East,  328. 

{k)  As  between  the  plaintiff  and  de-  (m)  iSlnmue/ ▼.  Pay n?,  Doug.  369 ;  ZToft&f 

fendant  in  such  an  actioD  the  circumstance  v.  Brantcomb^  3  Campb.  420.    Secu*  in  the 

of  the  plaintiff  having  given  the  wrong  case  of  misdemeanours.     Compey  ▼.  Btn- 

name  on  one  occasion  would  seem  to  be  ley^  2  Esp.  640.    See  post,  p.  938. 

sufficient     Per  Holroyd,  J.,  in  Morgan  v.  (n)  BeckwUh  v.  Philby,  6  B.  &  C.  636 ; 

Bridget,  1  B.  &  Aid.  662 ;  and  see  Brun-  Nicholson  v.  Hardwick,  6  C.  &  P.  496. 

skiU  v.  Robertson,  9  A.  &  E.  840.  (o)  Lawrence  v.  Hedger,  3  Taunt.  14. 
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not  know  for  a  shilling.  The  constable  had  known  the  plaintiff  for 
twenty  years.  It  was  held  that  there  was  no  reasonable  ground  of 
suspicion  sufficient  to  justify  the  constable  in  arresting  the  plain- 
tiflF(|i). 

But  when  a  private  person  apprehends  another  on  suspicion  of 
felony,  he  does  it  at  his  peril,  and  is  liable  to  an  action,  unless  he 
can  establish  in  proof  that  a  felony  had  been  actually  committed  by 
some  one,  and  that  he  had  reasonable  ground  for  supposing  that 
the  party  arrested  was  the  person  who  had  committed  it  (9). 
Proof  of  mere  suspicion,  though  reasonable,  will  not  bar  such  an 
action,  although  it  may  be  given  in  evidence  in  mitigation  of  da- 
mages (r) ;  as  also  may  facts,  which,  although  true,  would  not  jus- 
tify an  arrest ;  as  where  the  defendant  gave  the  plaintiff  into  cus- 
tody on  a  charge  of  fraudulently  heaping  up  mounds  of  earth,  to 
make  it  appear  that  he  was  entitled  to  receive  from  the  defendant 
a  larger  sum  than  was  due  for  work  contracted  to  be  done  («).  A 
»Iea  justifying  an  arrest  by  a  private  person,  on  suspicion  of 
felony,  must  show  the  circumstances,  from  which  the  court  may 
judge  whether  the  suspicion  were  reasonable  (t) ;  the  Question  of 
probable  cause  being  matter  of  law  for  the  judge  to  decide,  the 
truth  of  the  facts  proved,  and  the  inferences  to  be  drawn  from  such 
&ct8,  being  only  tor  the  consideration  of  the  jury  (m).  Suspicion 
that  a  person  has  on  a  former  occasion  committed  a  misdemeanor 
is  not  any  justification  for  giving  him  in  charge  to  a  constable 
without  a  warrant;  and  there  is  not  any  distinction  in  this  respect 
between  one  kind  of  misdemeanor  and  another,  as  between  breach  of 
the  peace  and  fraud  (x).  Where  to  an  action  of  trespass  for  false  im- 
prisonment the  defendant  pleaded,  that  the  plaintiff  had  committed 
a  felony,  and  at  the  trial  the  plea  was  abandoned,  it  was  held,  that 
this  was  such  a  persisting  in  the  charge  contained  in  it  as  could 
be  taken  into  account  by  the  jury  in  estimating  the  damage  (y). 

Where  a  warrant  is  directed  to  a  constable  in  his  official  charac- 
ter, without  naming  him,  as,  "  To  the  constable  of  the  parish 
of  W.,"  the  warrant  ought  to  be  executed  within  the  limits  of  the 
district  for  which  he  is  constable  (z).  But  bv  6  Geo.  IV.  c.  18, 
8.  6,  such  warrants  granted  by  any  justice  of  the  peace  may  be 
executed  by  constables,  &c.,  out  of  their  districts,  if  within  the 
iurisdiction  of  the  justice  granting  the  warrant  (a).  "  If  a  warrant 
be  directed  to  a  constable  by  name,  commanding  him  to  execute 
it,  though  he  is  not  compellable  to  go  out  of  his  own  precinct,  yet 
he  may  if  he  will,  and  shall  be  justified  by  the  warrant  for  so 

(P)  ff«gg  ▼.  ^orif,  27  L.  J.,  Ezch.  443.  (0  Mure  ▼.  Kaye,  4  Taunt  84. 

(q)  Alien  ▼.  WrigM,  8  C.  &  P.  622 ;  («)  Panten  ▼.  JVUUami,  2  Q.  B.  169. 

Maiikewe  ▼.  Biddulph,  3  M.  fir  G.  390.  (x)  Fox  v.  Gaunt,  3  B.  &  Ad.  798. 

(r)  CowUt  v.  Dunbar,  2  C.  &  P.  665;  (y)   Warwick  ▼.  Foulket,  12  M.  &  W. 

Omm  ▼.  MorrUy  Ry.  &  M.  424.  307.    See  WiUm  v.  Robineon,  7  Q.  B.  68. 

(m)  Lirford  ▼.  Lake,  27   L.  J.,  Exch.  (s)  R.  ▼.  Weir,  1  B.  &  C.  288. 

334.  (a)  G^iM//v.B/aAr«,lC.M.&R.636. 
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doing;  but  if  the  warrant  be  directed  to  all  constables,  &c., 
generally,  it  shall  be  taken  respectively,  and  no  constable  can 
execute  the  same  out  of  his  precinct"  (ft). 

It  is  lawful  for  a  private  person  to  do  anything  to  prevent  the 
perpetration  of  a  felony.  Hence,  the  imprisonment  of  a  husband 
oy  a  private  person,  to  prevent  him  committing  murder  on  his  wife 
is  justifiable  (c).  So,  if  a  man  sees  two  persons  fighting,  lest 
by  chance  the  one  should  kill  the  other,  it  is  lawful  for  him  to 
part  them  and  iiuprison  them  until  their  fury  be  passed  (d).  So, 
too,  when  their  affray  has  ceased,  any  one  may  justify  imprisoning 
them,  so  long  as  they  show  a  disposition  to  renew  it  {e). 

Where  the  plaintiff,  after  abusing  the  defendant  in  his  shop, 
went  into  the  street  outside,  and  there  continued  to  abuse  him, 
and  a  crowd  collected,  by  which  the  street  was  much  obstructed ; 
it  was  held,  that  these  facts  amounted  to  a  breach  of  the  peace, 
and  justified  the  defendant  in  giving  the  plaintiff  in  charge  without 
a  warrant  (/).  If  a  person,  having  made  a  lawfiil  entry  into 
another  person's  house,  e,  g.  to  demand  a  debt,  refuses  to  depart, 
the  owner  of  the  house  is  justified  in  turning  him  out  of  the  house, 
but  not,  it  seems,  in  giving  him  into  custody  (g) ;  unless  he  make 
such  a  noise  and  disturbance  as  would  create  alarm  and  disquiet 
the  neighbourhood  and  the  persons  passing  along  the  street  (A).  If, 
however,  the  original  entry  of  the  plaintiff  be  forcible^  the  owner 
would  be  justified,  for  that  is  a  breach  of  the  peace  for  which  an 
indictment  will  lie  (i).  A  violent  rapping  at  the  door  by  the 
plaintiff  is  not  sufiicient.  Grant  v.  Moser^  5  M.  &  G.  123;  and 
'per  Tindal,  C.  J. — "To  make  a  good  defence  there  should  be  a 
direct  allegation,  either  of  a  breach  of  the  peace  committing  at  the 
time  of  giving  the  plaintiff  into  custody,  or  that  a  breach  had 
been  committed,  and  that  there  was  reasonable  ground  for  appre- 
hending its  renewal." 

In  general,  where  an  affray  takes  place  in  the  presence  of  a 
constable,  he  may  keep  the  parties  in  custody  until  the  affair  is 
over,  or  he  may  carry  them  immediately  before  a  magistrate  (k). 
But  to  justify  a  constable  in  apprehending  a  party  without  a  war- 
rant for  an  affray,  it  is  essential  that  the  party  should  have  been 
engaged  in  the  affray,  and  that  the  constable  should  have  had 
view  of  the  affray,  while  the  party  was  so  engaged  in  it,  and  that 
the  affray  was  still  continuing  at  the  time  of  the  apprehension  (Z). 

(ft)  Per  Holt,  C.  J.,  in  case  of  The  Vil-  Worth  v.  Terrington,  IS  M.  &  W.  781. 
lage  qf  Chorley,  Solk.  175.  {g)  Green  v.  Bartram,  4  C.  &  P.  508. 

(c)  Handcock  v.  Baker,  2  B.  &  P.  260.  (A)  Howell  v.  Jackson,  6  C.  &  P.  723. 

(d)  2  Roll.  Abr.  559,  (E.)  pi.  3.  (i)  R.  v.  Wilson,  8  T.  R,  357. 

(e)  Timothy  v.  Simpton,  1  C.   M.  &  R,  {k)  Churchill  v.  Matthew*    and  others, 
757.  Somerset  Sum.  Ass.  1808,  Bay  ley,  J. 

(/)  Cohen  V.    Huskisson,  2  M.  &    W.  (/)  Cook  v.  Nethercote,  6  c!  &  P.  741 ; 

477 ;  as  to  disturbance  in  a  theatre,  Clifford      Baynes  v.  Brewster,  2  Q.  B.  375. 
V.  Brandon,  2  Caitipb.  358 ;  in  a  church, 
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A  constable  may  justify  under  the  general  issue,  although  he 
acted  without  a  warrant,  provided  there  were  a  reasonable  charge 
of  felony  made ;  althougn  he  afterwards  discharges  the  prisoner 
without  taking  him  before  a  magistrate,  and  although  it  should 
eventually  appear  that  no  felony  was  committed.  But  a  private 
individual  who  makes  the  charge  and  puts  the  constable  in  motion, 
cannot  justify  under  the  general  issue ;  he  must  plead  the  special 
circumstances,  by  way  of  justification,  in  order  that  it  may  be  seen 
whether  his  suspicions  were  reasonable  (m).  If  A.  direct  a  con- 
stable to  take  B.  into  custody,  the  constable  acts  merely  as  his 
agent,  and  A.  is  liable  to  an  action  for  false  imprisonment,  if  he 
cannot  prove  a  proper  justification ;  but  if  he  merely  make  a  state- 
ment to  the  constable,  leaving  it  to  him  to  act  or  not  as  he  thinks 
proper,  B.'s  remedy  against  A.,  if  any,  is  in  case  (n). 

If  a  plea  of  justification  consist  of  two  facts,  each  of  which 
would,  when  separately  pleaded,  amount  to  a  good  defence,  it  will 
sufficiently  support  the  justification  if  one  of  these  facts  be  found 
by  the  jury.  Hence,  where  to  an  action  for  false  imprisonment 
against  a  sheriff,  he  pleaded,  that,  at  the  time  when  the  trespass 
was  committed,  he  was  presiding  as  sheriff  at  an  election  of  knights 
of  the  shire ;  and  because  the  plaintiff  assaulted  him,  and  made  a 
great  noise  and  disturbance,  and  obstructed  him  in  the  execution 
of  his  duty,  he  ordered  a  constable  to  take  the  plaintiff  into 
custody,  &c. ;  and  the  jury  found  that  the  plaintiff  did  not  assault 
the  defendant,  but  that  the  other  facts  contained  in  the  plea  were 

!)roved ;  it  was  held,  that  that  part  of  the  plea  which  the  jury  had 
bund  constituted  a  good  defence ;  for  although  the  sheriff  had  not 
any  authority  to  commit,  yet  it  was  his  duty  to  preserve  order  and 
decency  in  the  county  court  (o). 

In  an  action  for  false  imprisonment,  if  the  defendant  can  take 
advantage  of  the  Statute  of  Limitations,  he  must  plead  that  he 
was  not  guilty  within  four  years.  If  an  action  be  brought  for 
detaining  plaintiff  in  prison  from = —  to ,  and  de- 
fendant plead  (as  he  may)  as  to  part,  not  guilty  within  four  years, 
plaintiff  may  reply,  that  it  was  one  continued  imprisonment,  and 
so  oust  the  defendant  of  the  benefit  of  the  statute  {p).  Where  a 
declaration  for  false  imprisonment  against  A.  and  B.  contained  two 
counts,  to  both  of  which  the  defendants  pleaded  Not  Guilty,  and 
justified  the  first  under  process,  A.  as  the  plaintiff  in  the  original 
action,  and  B.  as  the  bailiff;  and  the  plaintiff,  by  a  new  assign- 
ment, admitting  the  arrest  to  be  lawful,  replied  that  B.,  with  the 
consent  of  A.,  voluntarily  released  him,  and  that  they  afterwards 
imprisoned  him  for  the  time  mentioned  in  the  first  count;  the 
plaintiff  having  failed  in  proving  the  new  assignment,  by  not  show- 
Cm)  ktCUmghan  ▼.  Clayion,  Holt,  478.         146. 

(»)  Hopkins  ▼.  Crowe,  7  C  &  P.  373.  (  p)  Coventry  v.  Jpsley,  Salk.  420.     See 

(o)  Spilsbury  ▼.  Mickieihwaitej  1  Taunt.       ante,  p.  932. 
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ing  the  conBent  of  A. :  it  was  held,  that  he  should  not  be  permitted 
to  prove  the  same  trespass  against  B.  under  the  other  count  (g). 
Money  cannot  be  paid  mto  court  in  this  action  (see  15  &  16  Vict 
c.  76y  s.  70),  except  in  certain  cases  by  justices. 

Costs. — If  the  damages  are  less  than  40s.  the  plaintiff  is  not 
entitled  to  recover  costs,  unless  the  judge  immediately  after  trial 
certify  that  the  trespass  or  grievance  was  wilful  and  malicious. 
See  ante,  p.  37  et  seq.^  where  see  also  as  to  the  certificates  re- 
quired unaer  the  county  court  acts,  where  the  sum  recovered  is 
under  5L ;  or  more  than  5L,  but  under  50L 

(q)  Atkinson  ▼.  Mattewn,  2  T.  R.  172. 
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I.  Of  Insurance  in  General, 

Insurance  is  an  agreement  whereby  one  party,  in  consideration  of 
a  sum  of  money,  either  given  or  contracted  for,  undertakes  to  pay 
to  the  other  party  a  certain  sum  of  money  upon  the  happening  of 
some  event.  A  policy  of  insurance  is  the  instrument  in  which  the 
terms  of  this  agreement  are  set  forth.  To  this  instrument  the 
insurer  having  subscribed  his  name,  and,  in  the  case  of  marine  insur- 
ances, the  sum  which  he  undertakes  to  pay  in  case  the  contingency 
happens,  is  termed  the  insurer  or  underwriter.  The  sum  of  money, 
received  by  the  insurer  as  a  consideration  for  his  undertaking,  is 
termed  the  premium ;  and  the  party  protected  by  the  insurance,  the 
insured  or  assured.  The  subject  matter  of  insurance  is  as  various 
as  the  different  species  of  property,  and  the  different  risks  to  which 
they  may  be  exposed.  In  some  cases,  however,  a  contract  of  insur- 
ance may  be  void,  as  being  against  the  policy  of  the  common  law ; 
in  other  cases,  as  bein^  contrary  to  the  express  provisions  of  a 
statute  (a).  These  are  tne  only  limits  to  the  subject  of  insurance. 
The  following  sections  will  be  confined  to  an  investigation  of  three 
species  of  insurance  only: — 1.  Marine  insurance.  2.  Insurance 
upon  lives.     3.  Insurance  against  losses  by  fire. 


II.   Of  Marine  Insurance. 

Tlie  Policy,  p.  943. 
Different  Kinds,  p.  944. 
Requisites,  p.  945 . 
Rule  of  Construction,  p.  959. 

Of  Marine  Insurance, — Marine  insurances  are  made  for  the 
protection  of  persons  having  an  interest  in  ships,  or  goods  on  board, 
from  the  loss  or  damage  which  may  happen  to  them  during  a  cer- 


(a)  See  the  stat  9  Ann.  c.  6,  s.  57, 
whereby  a  penalty  is  imposed  on  persons 
setting  up  offices  for  making  assurances 
on  marriages,  births,   christenings,  and 


service.  See  also  stat.  27  Geo.  III.  c.  1, 
against  fraudulent  insurances  upon  lottery 
tickets. 
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tain  voyage,  or  a  fixed  period  of  time  (b).  Insurance  on  ships  and 
merchandize  greatly  conduces  to  the  advancement  of  trade  and 
navigation,  and  the  extension  of  commerce,  by  dividing  a  risk  which 
might  be  ruinous,  and  enabling  parties  to  undertake  larger  adven- 
tures than  it  would  otherwise  be  prudent  for  them  to  undertake. 
The  nature  of  this  contract  is  a  contract  of  indemnity  (c),  and  this 
principle  ought  always  to  be  kept  in  view  in  considering  questions 
relative  to  insurance.  But  although  indemnity  is  the  principle  of 
marine  and  fire  insurance,  yet  this  contract  is,  like  other  contracts, 
subject  to  explanation  and  construction,  regulated  in  some  countries 
by  positive  law,  in  this  country  by  usage ;  and  it  will  be  found, 
that  absolute  and  perfect  indemnity  cannot  be  attained  in  all  cases 
and  under  every  possible  event  (d).  One  familiar  instance  may  be 
mentioned :  if  goods  sustain  damage  on  the  voyage,  but  arrive  at 
the  place  of  destination,  the  freight  may  become  payable,  although 
by  reason  of  the  damage  the  value  of  the  goods  may  fall  short  of 
the  amount  of  freight;  but  the  freight  cannot  be  added  to  the 
amount  of  the  damages,  and  the  assured  has  not  a  perfect  indem- 
nity for  his  loss. 

The  Policy. — The  policy  of  insurance,  which  has  been  defined 
to  be  the  instrument  in  which  the  terms  of  the  agreement  are  set 
forth,  is  generally  printed,  with  a  few  terms  superadded  in  writing, 
calculated  either  to  control  and  confine,  or  to  enlarge  and  extend, 
the  printed  language,  and  thereby  to  render  it  subservient  to  the 
intention  of  the  parties  in  the  particular  contract.  The  form  of 
the  policy  is  at  this  day  nearly  the  same  as  that  anciently  used 
among  merchants;  every  policy  still  referring  to  those  made  in 
Lombard  Street,  where  the  Italians  (who  introduced  them  into 
England)  used  to  meet  at  a  house  called  the  Pawn-house,  or  Lom- 
bard, for  transacting  business,  before  the  building  the  Royal 
Exchange.  The  instrument  is  inaccurate  and  ungrammatical ;  but 
having  acquired  a  sense  from  judicial  decision  and  the  usage  of 
trade,  it  may  be  safer  to  adhere  to  the  old  form  than  to  substitute 
another,  though  more  correct.  It  is  a  simple  contract,  by  which 
the  heir  is  not  bound,  although  the  word  "  heirs "  is  erroneously 
used  in  the  present  form  of  the  policy.  The  parties  are  bound  by 
the  contents  of  the  instrument,  and  will  not  be  permitted  to  give 
parol  evidence  contradicting(^)  or  restraining  (/)  the  express  terms 
thereof. 

A  mistake  in  a  policy  may  be  altered,  by  consent,  after  it  is  un- 

(b)  Marth.  2.  Ad.  656. 

ie)  Morgan    ▼.    Prtctf,  4  Exch.    615  ;  (e)  Kainei  ▼.  Knightly ^  Skinn.  54.    See 

Bolby  ▼.   The  India  and  London  Life  Js-  also  Henkle  v.    The    Royal    Exch,    Au. 

turanee  Company ^  15  C.  B.  865;  and  see  Comp,,  1  Ves.  317;  Hoare  v.   Grafiam,  8 

Irving  V.  Manning ,  1  H.  L.  Cas.  817.  Campb.  57  ;  Meyer  v.  Everth,  4  Campb. 

(d)  Per    Lord     Tenterden^    delivering  22. 

Judgment,  Winter  ▼.  Haldimand,  2  B.  &  (/)  Weston  v.Emet,  1  Taunt.  115. 
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derwritten  (g\  In  a  case  where  the  clerk  of  the  underwriter  had 
been  guilty  of  a  mistake,  and  had  not  pursued  the  written  instruc- 
tion of  the  underwriter,  a  court  of  equity  decreed  relief  (A).  A 
policy  was  executed  by  defendant  in  the  printed  form  without  any 
specific  subject  of  insurance  being  inserted  in  writing,  or  value 
declared.  The  subject-matter  was  afterwards  added  m  writing, 
and  the  addition  signed  by  other  underwriters.  It  was  held,  that 
the'  assured  could  not  recover  against  defendant,  who  had  not 
signed,  on  the  contract,  as  it  stood  altered  by  the  insertion  (i).  So 
if  the  assured,  after  subscription  by  the  underwriter,  strikes  out 
with  a  pen  the  time  of  warranty  of  sailing,  which  stood  in  the  body 
of  the  policy,  and  inserts  in  a  memorandum  in  the  margin  a  different 
time  for  sailing,  which  the  underwriter  does  not  sign,  the  policy  is 
thereby  destroyed  (A).  But  an  immaterial  alteration  will  not  vitiate 
the  policy  (/). 

Different  Kinds  of  Po/iciw.— Policies  are  of  four  different  kinds: 

I.  An  interest  policy.  2.  A  wager  policy.  3.  An  open  policy.  4. 
A  valued  policy: — 1.  An  interest  policy  is,  where  tne  assured  has 
a  real,  substantial,  assignable  interest  in  the  thing  insured  (m). 

2.  A  wager  policy  is  an  insurance  founded  on  an  imaginary  risk, 
where  the  assured  has  not  any  interest  in  the  thing  insured,  and, 
consequently,  cannot  sustain  any  injury  by  the  happening  of  the 
event  msured  against. 

3.  An  open  policy  is,  where  the  value  of  the  thing  insured  is  not 
inserted  in  the  policy,  and  must  therefore  be  proved  at  the  trial,  if 
a  loss  happens. 

4.  A  valued  policy  is  where  the  value  of  the  thing  insured  has 
been  settled  by  agreement  between  the  parties,  and  that  value  in- 
serted in  the  policy  in  the  nature  of  liquidated  damages,  so  as  to 
supersede  the  necessity  of  proving  it,  in  case  of  a  totd  loss.  The 
custom  of  making  valued  policies  arose  soon  after  the  stat  19  Geo. 

II.  c.  37,  and  such  policies  were  decided  to  be  legal  by  Lee,  C.  J.; 
since  which  time  the  constant  usage,  in  case  of  a  total  loss,  has 
been  to  let  the  valuation  stand,  and  the  parties  are  estopped  from 
altering  it.  That  statute  was  made  in  order  to  prohibit  mere 
wagering  policies  by  persons  insuring  who  had  no  mterest  in  the 
thing  insured,  and  therefore  it  avoids  policies  made,  interest  or  no 
interest,  or  without  further  proof  of  interest  than  the  policy  itself. 
The  effect,  therefore,  of  a  valued  policy  is  not  to  conclude  the 
underwriter  from  showing  that  the  assured  had  no  interest,  and  that 
in  fact  it  was  a  mere  wagering  policy  within  the  statute ;  but  in 

(g)  Batet  V.  Grdbkam,  Salk.  444.  See  also  Campbell  ▼.  Christie,  2  Stark.  64, 

(A)  Motteug  V.  Gw.  and  Comp,  qf  London  to  the  eiaine  effect. 
Atsttrance,  1  Atk.  545.  (/)  Sanderson  v.  Symonds,   1    Brod.  & 

(t)  Langhorn  ▼.  Cologan,  4  Taunt.  330.  Bingh.  426. 
{k)  Fairli$  t.   Christie,  7  TauDt.  416.  (»)  MarshaU,  199. 
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order  to  avoid  disputes  as  to  the  quantum  of  the  interest  of  the 
assured,  the  parties  agree  that  it  shall  be  estimated  at  a  certain 
yalue  (n).  It  goods  are  fraudulently  overvalued  in  a  policy  of 
insurance,  with  intent  to  cheat  the  underwriters,  the  contract  is 
entirely  vitiated,  and  the  assured  cannot  recover  even  for  the  value 
actually  on  board  (o).  K.,  an  East  India  captain,  having  borrowed 
money  of  R.,  in  order  to  secure  R.,  arranged  with  P.  that  K. 
should  draw  in  favour  of  R.  bills  on  C.  (P.  s  agent  in  Calcutta), 
payable  thirty  days  after  the  arrival  of  the  ship  B.,  which  bills  R. 
was  to  indorse  to  P.,  and  P.  was  to  negotiate  on  Calcutta  upon 
K/s  consigning  to  C.  goods  to  double  the  amount  of  the  bill ;  it  was 
held,  first,  that  P.  had  no  insurable  interest  in  these  bills ;  secondly, 
that  even  supposing  he  had,  he  could  not  recover  upon  a  policy 
describing  them  as  bills  of  exchange  (p). 

Requisites  of  the  Policy. — In  order  to  illustrate  the  nature  of  the 
policy,  it  wiU  be  proper  to  consider  the  essential  parts  of  which  it 
IS  composed,  which  are  as  follow : — 1.  The  name  of  the  partv  in- 
sured, or  of  his  agent  (p.  945).  2.  The  name  of  the  ship  (p.  947). 
3.  The  subject-matter  of  the  insurance  (p.  948).  4.  The  voyage 
insured  (p.  948).  5.  The  perils  arainst  which  the  insurer  under- 
takes to  indemnify  the  assured  (p.  951).  6.  The  memorandum  (p. 
952).  7.  The  date  and  subscription  (p.  956).  8.  The  stamp  (p. 
956). 

1.   The  Name  of  the  Party  insured^  or  of  hi*  Agent. 

A  custom  prevailed  formerly  of  effecting  marine  insurances  in 
blank,  that  is,  without  specifying  the  name  of  the  person  for  whose 
benefit  such  insurances  were  made.  This  practice  having  been 
found  productive  of  great  inconvenience,  it  was  enacted,  by  stat. 
25  Geo.  III.  c.  44,  that  where  policies  were  made  by  persons  re- 
siding in  Great  Britain,  the  names  of  the  persons  interested  should 
be  inserted  therein,  or  the  names  of  the  persons  who  should  effect 
the  same,  as  agents  for  the  persons  interested ;  and  in  the  case  of 
persons  not  residing  in  Great  Britain,  the  names  of  the  agents. 
Soon  afler  this  statute  was  passed,  a  question  arose  upon  it,  whether, 
when  an  agent  effected  a  policy  for  his  principal  residing  abroad,  it 
was  necessary  that  the  name  of  the  agent  should  be  inserted  in  the 
policy,  eo  nomine^  as  agent.  It  was  held  that  it  was  necessary  (jq) ; 
and  also  that  the  names  of  all  the  persons  interested  should  be 
inserted  (r). 

The  provisions  of  the  preceding  statute  having  been  found  to 
be  injurious  to  the  interests  of  the  shipowners  and  merchants,  and 

(ii)  Per  Lawrenetf  J.,  in  Skawe  t.  Fel^  to  the  latter  point,  tee  Hall  y.  Janson^  4 

IM,  2  East,  116  i  and  see  Irving  v.  Man^  £.  &  B.  500 ;  S.  C.  24  L.  J.,  Q.  B.  97. 
mhg,  I  H.  L.  Cas.  817.  (q)  Pray  v.  Edie,  1  T.  R.  314. 

(«)  Haigh  y.  Dela  Cour,  3  Cainpb.319.  (r)  WUton  v.  Reaston,  London  Sittings 

(/>)  Pabur  T.  PraU,  3  fiingh.  185.  As  after  M.  T.  1787  ;  Park,  20  (7th  edit). 
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inadequate  to  the  purpose  for  which  they  were  designed,  the  legis- 
lature again  interposed,  by  repealing  this  statute,  and  enacting 
another  u) ;  whereby  it  was  declared,  "  that  no  person  should 
effect  any  policy  on  any  ship,  goods,  or  other  property,  without 
first  inserting  the  names,  or  usual  style  and  firm  of  dealing  (0,  of 
the  persons  interested  in  such  assurance ;  or  of  the  consignors  or 
consignees  of  the  property  insured ;  or  of  the  persons  residing  in 
Great  Britain  who  receive  the  order  for,  and  effect  the  policy ;  or 
of  the  persons  who  give  the  order  to  the  agent  immediately  em- 
ployed to  effect  the  policy ;  and  that  every  policy  made  contrary 
to  the  meaning  of  this  act  should  be  void."  "  This  statute  must  re- 
ceive the  most  liberal  construction  the  words  will  bear"  (tf).  It  is 
not  necessary  under  this  statute  (as  it  was  under  the  former),  that, 
where  an  insurance  is  effected  by  an  agent,  the  name  of  the  agent 
should  be  inserted  in  the  policy,  eo  nomine,  as  agent.  Hence, 
where  a  policy  was  effected  by  A.  and  Co.  (who  were  the  brokers 
and  general  agents  of  the  party  interested),  and  A.  and  Co.  were 
not  described  as  agents  in  the  policy ;  but  it  having  been  averred 
in  the  declaration,  that  '^  A.  and  Co.  were  the  persons  residing  in 
Great  Britain,  who  received  the  order  for,  and  effected  the  insur- 
ance ;"  it  was  held  sufficient  {x).  In  a  case  where  the  poKcy  was 
effected  by  insurance  brokers,  who  stated  themselves  in  the  policy 
to  have  effected  it  "  as  agents ;"  and  it  was  averred  in  the  declara- 
tion, that  they  were  the  persons  residing  in  Great  Britain  who  re- 
ceived the  order  for  and  effected  the  insurance ;  but  it  did  not  ap- 
pear that  they  were  in  any  other  instance  the  agents  of  the  party 
mterested ;  it  was  objected,  that  a  mere  broker  was  not  within  the 
description  of  persons  mentioned  in  stat.  28  Geo.  III.,  and  that, 
by  the  expression  "  as  agents,"  used  in  the  policy,  the  under- 
writer had  been  deceived,  since  he  might  have  been  led  to  suppose 
that  the  brokers  were  the  general  agents  of  the  plaintiff,  which  they 
did  not  appear  to  have  been.  But  the  court  overruled  the  objec- 
tion, conceiving  that  the  intention  of  the  legislature  had  been  satis- 
fied by  inserting  the  names  of  the  persons  immediately  employed  to 
effect  the  policy  (y).  A.,  having  consigned  a  cargo  to  B.,  trans- 
mitted the  bills  of  lading  to  C,  his  (i.  e.  A.'s)  general  a^ent,  with 
directions  to  deUver  them  to  B.,  in  order  that  b.  might  msure  the 
cargo ;  shortly  afterwards  A.  drew  a  bill  of  exchange  on  B.  for  the 
amount  of  the  cargo  in  favour  of  C,  and  remitted  the  same  to  C. 
to  procure  acceptance.  B.  refused  to  accept  the  bill  of  exchange, 
ana  returned  tne  bills  of  lading  to  C,  who  thereupon  caused  an 
insurance  to  be  effected  on  the  cargo  in  his  own  name,  and  having 
informed  A.  of  what  he  had  done,  A.  approved  of  it.     A  loss  hap- 

(«)  28  Geo.  III.  c.  56.  the    purposes    of  this  act.      Hibberi  y. 

\t)  The  persons  interested  were  deno-  Martin^  1  Campb.  538. 

minated  in  the  policy  "  The  trustees  of  (a)  Per  BuUer,  J.,  1  B.  &  P.  322. 

Messrs.  K.  F.&Co."     1.0Tdi  EUenborough  \x)  De  Vignier  v.  Swanion,  B.  R  M. 

thought  that  this  might  be  considered  as  39  Geo.  III.,  1  B.  &  P.  346,  n. 

their  usual  style  aud  firm  of  dealing  for  {y)  Bell  v.  Gi/«(Mi,  1  B.  &  P.  346. 
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peiied.  In  an  action  on  the  policy,  it  was  averred  in  the  declara- 
tion,  that  the  interest  was  in  A.,  and  that  C.  made  the  insurance 
as  his  agent,  and  for  his  use  and  benefit ;  and  that,  at  the  time  of 
making  it,  C.  resided  in  Great  Britain.  It  was  held,  that  C.  fell 
within  the  description  of  persons  mentioned  in  the  statute.  He 
might  be  considered ;  1 ,  as  the  consignee,  inasmuch  as  he  was  the 
general  agent  of  A.,  and  had  in  his  possession  the  bills  of  lading 
which  had  been  returned  by  B.,  the  original  consignee ;  2,  as  the 
person  who  had  received  the  order  to  insure ;  for  the  subsequent 
approbation  of  A.  was  equivalent  to  a  previous  order,  and  conse- 
quently the  policy  was  well  effected  in  the  name  of  C.  {z). 

2.   J'he  Name  of  the  Skip. 

The  name  of  the  ship  should  be  truly  described  in  the  policy  : 
for  if  the  underwriter  should  be  deceived,  or  prejudiced  by  a  false 
name  having  been  given  to  him,  he  will  not  be  bound.  To  avoid 
any  inconvenience  which  may  arise  from  a  mistake  in  the  name  of 
a  ship,  it  is  usual  to  add  in  the  policy,  to  the  name  given,  these 
words,  '*  or  by  whatever  other  name  or  names  the  said  ship  should 
be  called ;"  in  which  case,  although  it  should  appear  that  the  real 
name  of  the  ship  was  different  from  that  inserted  in  the  policy,  yet, 
if  the  identity  of  the  ship  can  be  proved,  and  if  it  does  not  appear 
that  the  underwriter  will  sustain  any  prejudice,  the  variance  will  be 
immaterial.  As  where  an  insurance  was  made  upon  a  ship  called 
the  Leopard,  "  or  by  whatsoever  other  name,  &c.,"  whereof  was 
master,  for  that  voyage,  A.  B.,  and  upon  the  evidence  of  A.  B.  it 
appeared,  that  the  ship  of  which  he  was  master  was  called  the 
Leonard ;  and  was  never  called  by  the  name  of  the  Leopard ;  it 
was  held,  by  Zee,  C.  J.,  that  by  reason  of  the  general  words,  "  by 
whatsoever  name,  &c.,"  it  was  only  necessary  to  prove  the  identity ; 
which  was  done  here  by  A.  B.,  who  said  that  he  was  master  of  the 
Leonard  (a).  So  where  a  broker  had  received  instructions  to  in- 
sure goods  on  board  an  American  ship,  called  "  the  President,"  but 
by  mistake  had  stated  it  in  the  policy  all  as  one  name  of  a  ship, 
called  "  the  American  ship  President,"  instead  of  stating  it  as  part 
name  and  part  description  ;  it  was  held,  that  the  general  words,  or 
"  by  whatever  other  name  called,"  had  cured  the  mistake ;  the 
identity  of  the  ship  in  which  the  goods  were  lost,  with  that  in 
which  they  were  insured  for  the  voyage,  being  proved,  and  it  not 
appearing  that  the  underwriter  could  be  prejudiced  by  the  mis- 
take (6).  Where  there  is  a  policy  on  goods  to  be  thereafter  de- 
clared, by  ship  or  ships,  if  the  broker  by  mistake  makes  a  written 
declaration  upon  goods  by  a  wrong  ship,  to  which  the  underwriters 
put  their  initials^  he  may  afterwards,  in  compliance  with  the  orders 

(s)  fFo^^.  Homcattle,  1  6.  &  P.  316.  Le  Mesurier  v.  Vaughan,  6  East,  885. 

{a)  Hall  ▼.  MoUneux,  coram  Lee^  C.  J.,  (b)  Le  Mesurier  v.   Faughan,   6  East, 

cited  and  recognized  by  Lawrence,  J.,  in  882. 

VOL.  II.  B 
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of  the  assured,  declare  upon  goods  by  another  ship,  without  the 
assent  of  the  underwriters,  and  without  a  new  stamp  (c). 

3.   The  Subject- Matter  of  the  Insurance, 

The  subject-matter  of  the  insurance  ought  to  be  inserted  in  the 
policy,  that  is,  whether  it  be  ship,  goods,  freight,  &c. ;  but  it  is  not 
necessary  that  the  particular  kind  of  goods  should  be  specified. 
But  the  assured  should  take  care  that  the  terms  used  are  large  and 
comprehensive  enough  to  embrace  accurately  and  precisely  all  the 
objects  of  the  insurance  (d).  Respondentia  cannot  be  insured  under 
the  denomination  of  goods ^  for  by  the  custom  of  merchants,  respon- 
dentia must  be  insured  under  a  special  denomination  (e).  Provisions 
which  are  necessary  for  the  use  of  the  ship's  crew,  and  on  board  at 
the  time  of  insurance,  are  comprehended  under  the  word  ^^fumiturej^ 
and  are  protected  by  a  policy  on  the  ship  and  furniture  (/).  An 
insurance  had  been  made  on  behalf  of  the  captain  of  an  East  In- 
diaman  on  ** goods,  specie,  and  effects,"  on  board  his  ship;  the 
plaintiff  claimed  to  recover  money  which  he  had  expended  for  the 
use  of  the  ship,  and  for  which  he  charged  respondentia  interest;  it 
was  proved  by  several  East  India  captains,  that  this  kind  of  interest 
was  always  insured  under  the  denomination  of  "  goods,  specie,  and 
effects."  '  The  court  held,  that  under  this  express  usa^e  the  plaintiff 
was  entitled  to  recover  {g).  Money  advanced  to  the  assured  as 
owner  of  the  ship,  on  account  of  freight  of  the  cargo  loaded  on  board 
her,  and  subject  to  the  risk  of  the  voyage,  may  be  insured  as  freight. 
"  Great  latitude,"  said  Campbell,  C.  J.,  in  delivering  the  judgment 
of  the  court.  "  is  allowed  in  describing  the  interest  in  a  policy  of 
insurance  provided  that  the  nature  of  it  is  intelligibly  disclosed ;  and 
there  seems  no  reason  why  the  money  advanced  may  not  be  insured 
as  freight  as  well  as  the  money  to  grow  due  on  the  charter,  which 
is  undoubtedly  insurable  as  freight,  although  not  properly  freight, 
and  rather  the  price  of  the  hire  of  the  ship'  (A)." 

4.   The  Voyage  Insured. 

The  voyage  insured  must  be  truly  and  accurately  described  in 
the  policy,  namely,  the  time  when,  and  place  at  which,  the  risk  is 
to  begin,  the  place  of  the  ship's  departure,  the  place  of  her  destina- 
tion, and  the  time  when  the  risk  shall  end  (i).  A  ship  was  insured 
"  at  and  from  Genoa,"  her  loading  consisting  of  perishable  com- 
modities. The  loading  was  put  on  board  at  Leghorn,  whence  the 
vessel  had  sailed,  bound  for  Dublin ;  but  losing  her  convoy  she 
had  put  into  Genoa,  where  she  lay  nearly  five  months,  and  then 
saileo.     The  insurance  was  made  a  few  days  after  the  ship  had 

(c)  Robinton  v.  Touray,  3  Ctmpb.  lo8 ;  (/)  Brough  v.  WhHmore,  4  T.  R.  20& 

1  M.  &  S.  217,  S.  C.  (g)  In   Gregory  v.  ChrUtie,  Park,  14; 

{d)  See  Winter  v.  Haldimand,  2   B.  &  Marshall.  94,  225;  3  Doug.  419.  S.  C. 

Ad.  649.  (h)  Hail  v.  Janson,  4  E.  &  B.  500  ;  S.  C. 

{e)  Glover  y.  Black,  3  Burr.  1394;  1  24  L.  J.,  Q.  B.  96. 

BI.  R.   ¥)5,   recognized  in  Simonds  and  (t)  Marshall,  227 ;  Shmth  v.  Yelton,  D. 

L9der  v.  Hodgeou,  6  Bingb.  114.  P.  21  July,  1806. 
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sailed  from  Genoa,  at  which  time  the  above-mentioned  circum- 
stances were  known  to  the  assured,  but  not  communicated  to  the 
underwriter.     A  few  days  after  the  ship  put  to  sea  she  was  shat- 
tered by  a  storm,  and  the  cargo  considerably  damaged.     In  an 
action  on  the  policy,  it  was  proved  that  it  had  been  always  con- 
sidered as  material  to  acquaint  the  underwriter,  whether  the  insur- 
ance was  to  be  at  the  commencement  or  in  the  middle  of  a  voyage : 
it  was  held,  that  the  plaintiff  was  not  entitled  to  recover  (k).     In 
an  action  upon  a  policy  of  insurance,  at,  and  from  a//,  any,  or  every 
port  and  place  on  the  coast  of  Brazil,  and  after  the  17  th  day  of 
September  to  the  Cape  of  Good  Hope,  upon  goods  and  ship,  begin- 
ning the  adventure  upon  the  goods  from  the  loading  thereof  aboard 
the  ship,  at  all,  any,  or  every  port  and  place  on  the  coast  of  Brazil^ 
and  from  the  11  th  day  of  Septembtr,  1800,  and  upon  the  ship  in  the 
same  manner ;  it  appeared  that  the  goods,  for  the  loss  of  which  the 
plaintiff  declared,  had  been  put  on  board  at  the  Cape.    It  was  held, 
that  the  plaintiff  could  not  recover ;  for  the  obvious  meaning  of  the 
policy  was,  that  the  adventure  was  to  attach  on  goods  and  ship, 
after  a  loading  of  goods  had  taken  place  on  the  coast  of  Brazil ; 
and  as  that  circumstance  or  event  never  took  place  in  the  present 
instance,  the  policy  of  course  never  attached  at  all  (Z).     A  policy  at 
and  from  G.,  on  goods,  beginning  the  adventure  from  the  loading 
on  board  the  ship,  will  not  protect  goods  laden  on  board  before  the 
ship's  arrival  at  G.  (m).    The  forgoing  cases  have  been  considered 
as  laying  down  a  rule  of  strict  construction  not  to  be  favoured : 
hence,  if  there  be  anything  to  indicate  that  a  prior  loading  was 
contemplated,  it  will  release  the  case  from  that  strict  construction ; 
as  where  the  policy  was  on  goods  at  and  from  G.,  to  any  port  in 
the  Baltic,  bc^nning  the  adventure  from  the  loading  thereof  on 
board  the  ship,  and  the  policy  was  declared  to  be  in  continuation 
of  a  former  policy,  which  was  a  policy  from  V.  to  her  port  of  dis- 
charge in  the  United  Kingdom,  or  any  ports  in  the  JBaltic,  with 
liberty  to  take  in  and  discharge  goods,  wheresoever  to  return  twelve 
per  cent  if  the  voyage  ended  at  G. ;  it  was  held,  that  the  assured 
were  entitled  to  recover,  although  the  goods  were  not  loaded  on 
board  at  G.,  but  at  V.,  and  although  the  defendant  was  not  an 
underwriter  on  the  former  policy  (n).     So  where  the  policy  was  on 
goods  at  and  from  Pemambuco  to  Maranham,  and  thence  to  Liver- 
pool, banning  the  adventure  on  the  goods  from  the  loading  thereof, 
on  board  the  ship,  wheresoever ;  it  was  held,  that  it  would  cover 
goods  previously  loaded  at  Liverpool,  and  which  arrived  at  P.,  but 
were  not  unloaded  there,  and  afterwards  sustained  a  partial  loss  by 
wreck  in  the  voyage  from  P.  to  M.  (o). 

(4r)  Hodgson  ▼.  Richardson,  1  Bl.  Rep.  See   Spitta  v.    Woodman,   2   Taunt  416, 

463.  S.P, 

(/)  Robertson  v.   French,  4  East,   130.  (n)  BeU  v.   Hobson,   16   East,   240;  3 

See   Sfdtta  t.  JVoodman,   2  Taunt.  416 ;  Cdinpb.  272,  &  C.     See  alio  Rickman  y. 

Ilomeyer  v.  Lushing  ton,  15  East,  46.  Carstairs,  6  B.  &  Ad.  651. 

(«)  Langhom  ▼.  Hardy,  4  Taunt  628.  (o)  Gladstone  v.  Claif,  1  M.  &  S.  418. 
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If  a  ship  be  insured  for  a  certain  voyage,  from  port  to  port,  and 
the  assured  abandons  his  intention  of  proceeding  to  the  original 
port  of  destination,  and  intends  to  reach  another,  the  policy  is  dis- 
charged, although  the  ship  be  taken  before  she  arrives  at  the  divid- 
ing point  of  the  two  voyages  (p).  So  if  a  ship,  insured  from  a 
certain  time,  sail  before  the  time  on  a  different  voyage  from  that 
insured,  the  assured  cannot  recover,  though  she  afterwards  get  into 
the  course  of  the  voyage  described  in  the  policy,  and  is  lost  after 
the  day  on  which  the  policy  was  to  have  attached  (y).  So  if  the 
ship  deviates  from  the  usual  course  of  the  voyage,  although  the  port 
of  destination  is  still  intended  to  be  reached,  the  policy  is  avoided. 
It  is  enough  that  the  risk  insured  against  is  altered  ;  it  need  not 
have  been  increased  (r).  But  if  the  termini  of  the  intended  voyage 
are  the  same  with  that  described  in  the  policy,  a  mere  intention  to 
touch  at  a  particular  port  out  of  the  usu&l  track  of  the  voyage  in- 
sured, will  be  considered  as  an  intention  not  to  change  the  voyage 
but  only  to  deviate^  and  as  such  will  not  vacate  the  policy.  The 
voyage  is  to  be  considered  as  the  same,  until  the  vessel  arrives  at 
the  dividing  point  of  the  two  voyages  (s). 

Goods  were  insured  on  board  a  vessel  on  a  voyage  from  Liver- 
pool to  Palermo,  Messina  and  Naples.  She  cleared  out  for  Naples 
only,  and  was  captured  before  the  dividing  point;  it  was  held,  that 
there  was  an  inception  of  the  voyage  insured ;  that  the  voyage  in- 
sured meant  a  voyage  to  all  or  any  of  the  places,  with  this  reserve 
only,  that  if  the  ship  went  to  more  than  one  place,  she  must  visit 
them  in  the  order  described  in  the  policy  (t)  Goods  were  insured 
on  board  a  ship  from  London  to  Nantz,  with  liberty  to  call  at 
Ostend,  and  she  was  cleared  only  for  Ostend,  but  sailed  directly 
for  Nantz,  that  being  the  known  course  of  the  trade,  in  order  to 
save  certain  duties  both  in  England  and  France ;  it  was  held,  that 
there  was  not  any  fraud  on  the  underwriter  so  as  to  vacate  the 
policy  (u).  A  ship  insured  from  A.  to  B.  sailed  with  directions  to 
the  captain  to  touch  at  C,  an  intermediate  point.  To  a  certain 
point  the  voyage  was  the  same ;  from  that  point  there  were  three 
tracks  to  B.,  one  by  the  way  of  C,  the  two  others  by  different 
courses ;  there  were  advantages  and  disadvantages  attending  each, 
and  it  was  usual  for  the  captain  to  elect,  according  to  circum- 
stances -y  the  ship  took  the  track  by  C,  with  intent  to  put  in  there, 
but  was  taken  before  she  actually  came  to  the  point,  where  she 
must  have  turned  out  of  the  track  to  B.  by  the  way  of  C,  for  the 
purpose  of  putting  into  the  harbour  of  C. ;  it  was  held,  that  the 
underwriter  was  discharged;  because  he  was  entitled  to  the  ad- 

{p)   Wooldridge  v.  Boydelh  1  Doug.  16.  {t)  Marsden  v.  Rrid,  3  East,  572.     See 

(q)  Way  v.  Modigliani,  2  T.  R.  80.  Ashley  v.  Prati,  16  M.  fir  W.  471  ;  S.  C. 

(r)  Hartley  v.  Buggin,  3  Dougl.  39,  per  {in  error)  1  Exch.  257  ;  17  L.  J.,  Exch. 

Lord  Mansfield,  135. 

(«)  Kewley  y.  Ryan,  2  H.  Bl.  343,  cited  («)  PlancM  and  another  ▼.  Fletcher^  1 

by  Bay  ley,  J.,  in  Hare  v;  Travis,  7  B.  &  Doug.  250, 
C.  18. 
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vantage  of  the  captain's  judgment  in  electing  which  of  the  three 
tracks  it  was  best  to  pursue,  when  he  came  to  the  first  dividing 

Eoint  (a:).  A  liberty  "  to  cruise  six  weeks"  in  a  policy  of  insurance, 
as  been  held  to  mean  six  weeks  successively,  from  the  commence- 
ment of  the  cruise  ( y).  A  policy  of  insurance  was  effected  on  a 
ship  for  a  certain  voyage  vntn  letters  of  marquey  with  leave  to  chase^ 
capture  and  man  prizes ;  it  was  held,  that  acting  as  a  convt>y  to  a 
prize,  which  the  ship  insured  had  taken,  and  slackening  sail  in  the 
course  of  the  voyage  insured,  in  order  to  make  the  sailing  of  the 
ship  insured  conform  to  that  of  the  prize,  was  not  within  the 
meaning  of  the  terms  chasing^  capturing  and  manning  prizes  {z). 
See  further  on  this  subject,  Parr  v.  Anderson^  6  East,  202.  Policy 
on  a  ship  for  four  months,  at  and  from  a  place  to  any  poil  or 
ports  ;  it  was  held,  that  an  open  roadstead  (being  the  usual  place 
of  loading  and  unloading)  was  a  port  within  the  meaning  of  this 
policy  (a).  So  a  place  lying  within  a  bay,  with  a  roadstead  and 
custom-house,  and  of  which  the  British  consul  describes  himself 
as  vice-consul,  has  been  held  to  be  a  port  within  the  meaning  of 
the  policy  (i).  But  upon  a  policy  at  and  from  a  port  of  lading,  it 
was  held,  that  a  proceeding  from  the  port  of  C.  to  B.,  within  the 
same  bay,  but  having  different  post-oflSces,  although  subject  to  the 
jurisdiction  of  the  same  custom-house,  was  a  deviation  (c). 

5.   The  Perils  against  which  the  Insurer  undertakes  to  indemnify  the 

Assured, 

These  perils  must  be  inserted  in  the  policy.  Molloy,  in  his 
Treatise  "  De  Jure  Maritimo,"  says,  that  there  is  scarce  any  mis- 
fortune which  is  not  provided  against  by  the  terms  of  the  policy 
which  was  used  in  his  time,  and  there  is  in  the  modem  printed 
form  of  policy  an  enumeration  of  the  same  adventures  and  perils, 
that  is,  "  of  the  seas,  men  of  war,  fire,  enemies,  pirates,  rovers, 
thieves,  jettisons,  letters  of  mart  and  countermart,  surprisals,  taking 
at  sea,  arrests."  In  all  our  policies  are  inserted  the  words,  ''  lost 
or  not  lost,"  by  which  the  insurer  not  only  takes  upon  himself  the 
risk  of  future  loss,  but  also  the  loss,  if  any,  that  may  already  have 
happened  {d) ;  and  it  is  no  answer  to  an  action  on  such  a  policy, 
that  the  interest  in  the  goods  was  not  acquired  until  after  (e)  an 
average  loss  by  sea  damage.  If,  however,  the  goods  were  lost 
before  the  contract  of  purchase  was  made,  there  would  not  be  an 
insurable  interest  (/). 

(x)  Middlewood  Y.  Blakeg,  7  T.  R.  162.  472 ;  4  A.  &  E.  241. 

(y)  Syer»  v.  Bridge,  Doug.  627.  {d)  Marshall,  287 ;  Mead  ▼.  Damtm,  3 

{%)  Lawrence  v.  Sydebotham,  6  Eagt,  45.  A.  &  £.  303  ;  4  Nev.  &  M.  701. 

See  Hibbert  v.  HaUiday,  2  Taunt.  428.  {e)  Sutherland  v.  Pratt,  11   M.  &  W. 

(a)  Cockey  v.  Mkinson.  2  B.  &  A.  460.  296. 

(b)  Scotland  Sea  Insurance  Company  v.  (/)  Hastie  v.  Couturier  {in  error),  9 
Gamn,  4  BH.  578  ;  2  Dow.  &  C.  129.  Exch.  109 ;  S,  C.  22  L.  J.,  Ezch.  802. 

(c)  Brown  t.  Tayleurf  5  Nev.   k  M. 
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6.  Of  the  Memorandum, 

The  underwriters  of  London,  in  order  to  protect  themselves 
against  small  averages,  which  might  be  claimed  in  respect  of  perish- 
able commodities,  have  inserted,  at  the  foot  of  the  policy,  a  memo- 
randum to  the  following  effect:  "N.B.  ComC^r),  fish,  salt  (A), 
fruit,  flower,  and  seed,  are  warranted  free  from  average,  unless 
general,  or  the  ship  be  stranded;  sugar,  tobacco,  hemp,  flax,  hides, 
and  skins,  are  warranted  free  from  average  under  6Z.  per  cent. ; 
and  all  other  goods,  also  the  ship  and  freight,  are  warranted  free 
of  average  under  3/.  per  cent.,  unless  general,  or  the  ship  be 
stranded,  *  The  words  in  italics  have  been  omitted  for  several 
years  in  the  forms  of  policies  adopted  by  the  two  insurance  com- 

gmies,  viz.  London  Assurance,  and  Royal  Exchange  Assurance. 
y  virtue  of  this  memorandum,  the  insurer  is  not  bound  to  make 
good  any  average  or  partial  loss  upon  the  articles  specified  in  the 
memorandum  except  a  general  average,  or  unless  the  ship  be 
stranded. 

The  term  general  average  requires  explanation.  Whatever 
damage  or  loss  is  incurred  by  any  particular  part  of  the  ship  or 
cargo  for  the  preservation  of  the  resty  such  damage  or  loss  shall 
be  considered  as  general  average ;  that  is,  the  several  parties  inte- 
rested in  the  ship,  freight  (i),  or  cargo,  shall  contribute  their 
respective  proportions  to  indemnify  the  owner  of  the  particular 
part  for  the  damage,  which  has  been  incurred  for  the  good  of  all. 
From  the  preceding  description  it  appears,  that  in  order  to  con- 
stitute a  general  average,  the  whole  adventure  must  have  been  in 
jeopardy.  A  ship  laden  with  coals  and  wheat  (which  were  the 
subject-matter  of  insurance)  was  forced,  by  stress  of  weather,  into 
a  harbour  in  Ireland,  and  there  happening  to  be  a  great  scarcity 
of  com  there  at  that  time,  the  people  came  on  board  in  a  tumul- 
tuous manner,  took  the  government  of  her  from  the  captain  and 
crew,  and  weighed  her  anchor,  by  which  she  drove  on  a  reef  of 
rocks,  where  she  was  stranded,  and  they  would  not  leave  her  till 
they  had  compelled  the  captain  to  sell  all  the  com  except  about 
ten  tons,  at  a  certain  rate  which  was  about  three -fourths  of  the 
invoice  price.  The  ten  tons  were  dami^ed  in  consequence  of  the 
stranding,  and  it  became  necessary  that  they  should  be  thrown  over- 
board. The  ship  afterwards  arrived  at  her  place  of  destination  with 
the  remainder  of  her  cai-go,  which  was  about  26/.  worth  of  coals. 
It  was  contended,  that  the  loss  sustained  was  a  general,  and  not  a 
particular,  average ;  but  the  court  were  of  a  different  opinion.  Lord 
Kenyon,  C.  J.,  observing,  that  this  was  not  a  general  average, 

(g)  The  word  com  comprehends  peas ;  saltpetre ;  Joumu  v.  BourdieUt  Park,  179, 

Mason  v.  Skurray,  Marsh.  143 :  Park,  179,  per  Wilson,  J. 

(7th  edit.) ;  and  malt ;  Moody  v.  Surridge,  (i)  Da  Costa  v.  Newnham,  2  T.  R.  407; 

2  Esp.  N.  P.  C.  633,  Kenyon,  C.  J. ;  but  fVilUams  v.  London  Assurance,  1  M.  &  S. 

not  rice  ;  Scott  v.  BotirdiUon,  2  N.  R.  213.  318. 

(A)  The  word  salt  does  not  comprehend 
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because  the  whole  adventure  was  never  in  jeopardy.  There  was 
not  any  pretence  to  say  that  the  persons  who  took  the  com  intended 
any  injury  to  the  ship,  or  to  any  other  part  of  the  cargo,  except 
the  com,  which  they  wanted  in  order  to  prevent  their  suffering  in  a 
time  of  scarcity :  therefore  the  plaintiffs  could  never  have  called  on 
the  rest  of  the  owners  to  contribute  their  proportion  as  upon  a 
general  average  (A). 

It  is  not  every  object  of  value  which  has  been  held  liable  to  a 
contribution  for  average,  but  such  stores  only  as  are  termed  merces, 
Merces  has  never  been  held  to  extend  to  provisions,  but  includes 
only  the  cargo  put  on  board  for  the  purposes  of  commerce.  Hence 
it  has  been  held,  that  provisions  do  not  contribute  to  general  aver- 
age, even  where  the  cargo  consisted  of  passengers  only,  in  a  convict 
ship  {Jt). 

Insurance  at  and  from  C.  to  L.  on  ^oods,  in  a  ship  by  name, 
until  the  same  should  be  there  safely  discharged  and  landed,  rice 
free  ofparticuktr  average,  and  the  ship  with  rice  and  other  goods 
arrived  within  the  limits  of  the  port  of  L.,  but  before  she  could  be 
brought  to  her  moorings  or  be  at  all  unloaded,  ran  aground  and  was 
wrecked,  and  the  whole  cargo  was  greatly  damaged,  and  was  taken 
out  of  her  in  craft,  and  carried  to  the  consignees  at  L.  and  sold, 
and  produced  upon  the  whole  little  more  than  sufficient  to  pay 
freight  and  salvage,  but  the  rice  did  not  produce  sufficient  to  pay 
the  freight:  it  was  held,  that  this  was  a  case  of  particular  average 
only,  and  therefore  as  to  the  rice  the  underwriter  was  exempted 
by  the  warranty  (m). 

Upon  the  other  branch  of  the  exception,  viz.  the  words  "  unless 
the  ship  be  stranded,"  it  has  been  held,  that  these  are  words  of 
condition,  and  that  if  such  condition  happens,  it  destroys  the 
exception  and  lets  in  the  general  words  of  the  policy,  and  that  the 
underwriter  is  liable  for  an  average  loss  upon  the  articles  specified 
in  the  memorandum,  where  there  is  a  stranding,  although  no  part 
of  the  loss  happen  in  consequence  of  the  stranding,  provided  such 
average  loss  arises  from  one  of  the  perils  insured  against  (n).  And 
the  underwriter  is  liable  for  a  loss,  the  proximate  cause  of  which 
is  one  of  the  enumerated  risks,  although  the  remote  cause  may  be 
traced  to  the  negligence  of  the  master  and  mariners  (o). 

(k)  Neshett  and  another  y.  Lushington,  stranded,  the  underwriters  agree  to  ascrib^ 

4  T.  R.  783.  the  loss  to  the  stranding,  as  being  the 

(/)  Brown  v.  Stapyleton,  4  Bingh.  119.  most  probable  occasion  of  the  damage, 

See  Phillips  on   Insurance,  vol.  2,   pp.  though  that  fact  cannot  always  be  ascer- 

152-4.    (Srdedit.).  tained."     Per  Lord  J^en^on,  C.  J.,  4  T.  R. 

(m)  Gltnnie  v.  The  London  A%%.  Comp,^  787. 

2  M.  &  S.  871.  (o)  Bush  v.  R.  E.  A,  Co.,  2  B.  &  A.  73 ; 

(n)  Burnett  y.  Kensington,  7  T.K.  2)0,  Walker   v.    Mailland,    5    B.    &    A.    171; 

recognized   by   Tindal,  C.  J.,  delivering  Bishop  v.  Pentland,  7  B.  &  C.  223 ;  BIyth 

judi^ent  of  court  in  Kingrford  v.  Mar-  v.  Shepherd,  9  M.  &  W.  763;  Redman  v. 

shall,  8  Bingfa.  463.    "  When  a  ship  is  Wilson,  14  M.  &  W.  476. 
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To  constitute  a  stranding,  it  is  essential  that  the  vessel  should  be 
stationary ;  the  striking  on  a  rock  where  the  vessel  remains  for  a 
minute-and-a-half  only,  is  not  a  stranding,  though  she  thereby 
receives  an  injury  which  eventually  proves  fatal  ( p).  A  strand- 
ing (q)  may  be  said  to  take  place  where  a  ship  takes  the  ground 
not  in  the  ordinary  course  oi  the  navigation,  but  by  reason  of  some 
unforeseen  accident,  for  the  mere  taking  of  the  ground  in  the  ordi- 
nary course  of  the  voyage,  is  not  a  stranding  within  the  meaning 
of  the  policy  (r).  Upon  the  ebbing  of  the  tide,  a  vessel  took  the 
ground  in  a  tide  harbour  in  the  place  where  it  was  intended  she 
should ;  but  in  so  doing,  struck  against  some  hard  substance,  by 
which  two  holes  were  made  in  her  bottom,  and  the  cargo  damaged; 
this  was  held  not  to  be  a  stranding-  {s). 

Where  a  ship  being  under  conduct  of  a  pilot,  in  her  course  up 
the  river  to  Liverpool,  was,  against  the  advice  of  the  master, 
fastened  at  the  pier  of  the  dock-basin,  by  a  rope  to  the  shore,  and 
left  there,  and  she  took  the  ground,  and  when  the  tide  left  her,  fell 
over  on  her  side  and  bilged,  in  consequence  of  which,  when  the 
tide  rose,  she  filled  with  water,  and  the  goods  were  wetted  and 
damaged;  it  was  held,  that  this  was  a  stranding  to  entitle  the 
assured  to  recover  for  an  average  loss  upon  the  goods  (0-  So 
where,  in  assumpsit  on  a  policy  on  goods  warranted  free  from 
average,  unless  the  ship  were  stranded,  it  appeared,  that  in  the 
course  of  the  voyage,  the  ship  was,  by  tempestuous  weather,  forced 
to  take  shelter  in  a  harbour,  and  in  entering,  she  struck  upon  an 
anchor,  and  being  brought  to  her  moorings,  was  found  leaty  and 
in  danger  of  sinkmg,  and  on  that  account  was  hauled  with  warps 
higher  up  the  harbour,  where  she  took  the  ground,  and  remained 
fast  there  for  half  an  hour;  it  was  held,  that  this  was  a  stranding 
within  the  meaning  of  the  policy  (m).  Where,  during  the  course 
of  a  voyage  upon  an  inland  navigation,  it  became  necessary,  in 
order  to  repair  the  navigation,  to  draw  off  the  water :  and  the  ship, 
in  consequence,  having  been  placed  in  the  most  secure  situation 
that  could  be  found,  when  the  water  was  drawn  off,  went  by  acci- 
dent upon  some  piles,  which  were  not  previously  known  to  be 
there:  it  was  held,  that  this  was  a  stranding  within  the  usual 
memorandum  in  the  policy,  the  accident  having  happened  not  in 
the  ordinary  course  of  such  voyage  (x).  So  where  a  ship  having 
goods  on  board,  was  compelled,  in  the  course  of  her  voyage,  to 
put  into  a  tide-harbour,  and  was  there  moored  alongside  a  quay, 
m  the  usual  place  for  ships  of  her  burthen.     It  became  necessary, 

(  p)  Macdougle  v.  The  Royal  Exch.  Ass,  (r)  Heame  v.  Edmunds,  1  B.  &  B.  S88. 

Co,,  1  Stark.  N.  P.  C.  ISO.  {sS  Kingsford  v.  Marshall,  8  Bingh.  458. 

iq)  Per  Bayley,  J.,  in  Bishop  ▼.  Pent-  {t)  Carruthers  v.  Sydebotham,  4  M.  &  S. 

land,  7  B.  &  C.  224.    The  case  of  Bishop  77. 

V.  Pentland  was  recognized  in  Wells  v.  (u)  Barrow  v.  Bellt  4  B.  &  C.  786. 

Hopwoodf  3  B.  &  Ad.  20,  Parke,  J.,  dis-  [x)  Rayner  v.  Godmond,  5  B.  &  A.  225. 
sentiente. 
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in  addition  to  the  usual  moorings,  to  fasten  her  by  tackle  to  posts 
on  the  shore,  to  prevent  her  &Uing  over,  upon  the  tide  leaving  her. 
The  rope,  not  being  of  sufficient  strength,  broke  when  the  tide  left 
the  vessel,  and  she  fell  over  upon  her  side,  and  was  thereby  stove 
in  and  greatly  injured :  it  was  held,  that  this  was  a  stranding  ( y). 
So  where  the  ship,  having  arrived  in  Hull  harbour,  was  in  the 
course  of  discharging  her  cargo  at  a  ouay  alongside  of  which  she 
was  moored.  At  low  water  she  grounded  on  the  mud ;  but  on  one 
occasion,  the  rope  by  which  her  head  was  moored  to  the  opposite 
side  of  liie  harbour  stretched,  and  the  wind  blowing  from  a  parti- 
cular quarter,  instead  of  grounding  entirely  on  the  mud,  as  it  was 
intended  she  should  have  done,  she  partly  grounded  on  a  bank  of 
rubbish  and  stones.  This  grounding  was  held,  by  a  majority  of  the 
judges,  to  be  a  stranding  (z).  It  will  be  remarked,  that  all  these 
cases  were  decided  upon  the  principle,  that  the  taking  the  ground 
was  occasioned  by  some  extraneous  and  accidental  cause ;  and  was 
not  a  taking  of  theeround  in  the  usual  course  of  navigation.  Ac- 
cording to  Lord  Tenterden,  the  rule  which  may  fairly  be  collected 
from  uie  greater  number  of  the  cases  is  this:— "Where  a  vessel 
takes  the  ground  in  the  ordinary  and  usual  course  of  navigation 
and  management  in  a  tide  river  or  harbour,  upon  the  ebbing  of  the 
tide  or  from  a  natural  deficiency  of  water,  so  that  she  may  float 
again  upon  the  flow  of  tide  or  increase  of  water,  such  an  event 
shall  not  be  considered  a  stranding  within  the  meaning  of  the 
memorandum.  But  where  the  ground  is  taken  under  any  extra- 
ordinary circumstances  of  time  or  place,  by  reason  of  some  unusual 
or  accidental  occurrence,  such  an  event  shall  be  considered  as  a 
stranding  "  (a).  And  Tindal,  C.  J.,  in  Kingsford  v.  Marshall,  says, 
that  it  is  a  stranding  "  where  the  taking  of  the  ground  does  not 
happen  solely  from  those  natural  causes  which  are  necessarily  inci- 
dent to  the  ordinary  course  of  the  navigation  in  which  the  ship  is 
engaged,  either  wholly  or  in  part,  but  from  some  accidental  or 
extraneous  cause  "(6).  Where  goods  were  insured  free  from 
average,  unless  general,  or  the  ship  be  stranded,  and  a  particular 
average  loss  was  incurred  by  the  stranding  of  a  lighter  conveying 
the  goods  from  ship  to  shore ;  it  was  held,  that  the  insurer  was 
not  liable  (c).  The  assured  recovered  an  average  loss  upon  a  da- 
mage by  stranding,  occasioned  by  the  neglect  of  a  Liverpool  pilot, 
appointed  under  stat.  37  Geo  III.  c.  78,  while  the  ship  was  under 
his  conduct  (d). 

Where  there  is  neither  general  average  nor  stranding,  it  seems 

that  the  underwriter  is  not  liable  at  all,  if  the  commodity  specifi- 
cs) Bishop  V.  Pentland,  7  B.  &  C.  219.  22  L.  J.,  Q.  B.  113;  and  Buttemer  v. 
(s)  Weih  V.  Hopwood,  3  B.  &  Ad.  20.  Magnus,  11  C.  B.  876;  S,  C.  21  L.  J.,  C. 
(a)  In  WeUty.Hopwood,  8  B.  dc  Ad.  P.  119. 

34.  (c)  Hoffman  v.  Marshall^  2  Bingh.  N.C. 

(ft)  8  Bingrh.  468 ;  and  see  for  an  appli-  383 ;  2  Scott  559 ;  tee  pott,  p.  967. 

cation  of  theae  principles  the  recent  cases  {d)  Carruthen  v.  Sydebotham,  4  M.  & 

of  Corcoram  y.  Gurney,  1  E.  8r  B.  456 ;  S,  C.  S.  77. 
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cally  remain,  although  the  damage  sustained  may  amount  to  a 
total  loss  (e).  The  Royal  Exchange  Assurance  Company  was  held 
to  be  liable  for  a  total  loss  upon  a  cargo  of  wheat,  where  the  ship, 
from  the  perils  insured  against,  became  incapable  of  pursuing  the 
voy^e,  and  another  vessel  could  not  be  procured  to  forward  die 
cargo  (/). 

7    The  Date. 

Regularly  the  policy  should  be  dated  ig),  that  is,  to  each  subscrip- 
tion, for  each  subscription  makes  a  distinct  contract,  the  day  on 
which,  and  the  month  and  year  in  which,  it  is  made  ought  to  be 
added.  The  insertion  of  a  date  may  tend  to  the  discovery  of 
fraud,  and  consequently  ought  not  to  be  omitted.  It  is  usual, 
although  not  essentially  necessary,  to  specify  the  sum  insured :  and 
the  mode  of  doing  this  is  by  writing  the  sum  in  words,  and  not  in 
figures,  in  order  to  prevent  any  alteration  being  made. 

8.  The  Stamp. 

The  policy  must  be  duly  stamped  (A)  at  the  time  when  it  is 
effected,  for  it  cannot  be  legally  stamped  afterwards  (i). 

A  policy  of  insurance  was  subscribed  by  the  defendant  on  the 
6th  of  February,  1800,  and  duly  stamped,  purporting  to  be  a  policy 
'^  on  goods  and  specie  on  board  of  ship  or  ships  sailing  between 
the  1st  of  October,  1799,  and  the  1st  of  June,  1800,  being  the 
property  which  should  first  sail  to  a  certain  amount,  and  upon  the 
vessels  carrying  the  goods."  After  the  1st  of  June,  1800,  but 
before  any  notice  of  the  determination  of  the  risk  (k)  had  been 
received,  a  memorandum  was  written  on  the  policy,  and  subscribed 
by  the  defendant,  whereby  it  was  agreed  to  extend  the  time  of 
sailing  to  the  1st  of  August,  1800.  It  was  held,  that  although 
by  this  memorandum  the  time  of  sailing  was  extended,  yet  the 
object  of  the  insurance  continued  the  same;  and  consequently 
the  memorandum,  falling  within  the  proviso  contained  in  the 
13th  section  of  the  stat.  35  Geo.  III.  c.  63,  did  not  require  a 
stamp  (/). 

The  Stat.  36  Geo.  III.  c.  63,  s.  13,  provides,  "that  the  act  shall 
not  extend  to  prohibit  the  making  any  alteration  which  may  law- 
fully be  made  in  the  terms  or  conditions  of  any  policy  of  insurance, 

(e)  Mason  v.  Skurray,  London  Sittings  see  stat.  7  &  8  Vict  c.  21. 

after  H.  T.  1780,  coram  Lord  Man^ld,  (i)  Roderick  w.  Hovil,  3  Campb.  108. 

C.  J.,  Park,  191,  192  ;  Cocking  v.  Fraser,  (k)  "  Determination  of  the  risk,"  is  to 

Marsh.  144.  be  understood  either  the    loss    or  safe 

(/)  Per  Lord  Ellenborough,  C.  J.,  Wii-  arrival  of  the  thing  insured,  or  the  final 

son  V.  Royal  Exch,  Ass.  Comp.,  2  Camp.  end  and  conclusion  of  the  voyage.     Per 

623.  See  also  Manning  v.  Newnham,  ibid.  Lord  Ellenborough^  C.  J.,  delivering  judg- 

624,  n. :  3  Doug.  180,  S.  C. ;  and  jfnder-  ment  of  court  in  Kensington  v.  Inglis^  8 
son  v.  Wallis,  2  M.  &  S.  240.  East,  291. 

ig)  Marsh.  241.  (/)  Kensington  v.   JngUs  (in  error),  8 

{h)  For  the  amount  of  the  stamp  duties,       East,  278. 
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duly  stamped,  after  the  same  shall  have  been  underwritten,  or  to 
require  any  additional  stamp  duty  by  reason  of  such  alteration,  so 
that  such  alteration  be  made  before  notice  of  the  determination  of 
the  risk  originally  insured,  ^c,  and  so  that  the  thing  insured  shall 
rqfMiin  the  property  of  tlie  same  persons  ;  and  so  that  such  alteration 
shall  not  prolong  the  term  insured  beyond  the  period  allowed  by  this 
act ;  and  so  that  no  additional  or  further  sum  shall  be  insured  by  means 
of  such  alteration^*  The  words  '^  the  thing  insured  shall  rernain 
the  property,  &c.,"  apply  to  one  identical  and  continued  subject- 
matter  all  along  remaining  the  property  of  the  same  proprietor,  and 
will  not  comprehend  a  case  where  the  thin^  last  insured  is  not  only 
in  fejcty  but  m  name  and  kind,  as  a  specific  object  of  insurance, 
essentially  different  from  the  thing  first  insured,  and  which  begins 
also  to  have  an  existence  at  a  much  later  period  than  the  o£er, 
and  when  the  thing  first  insured  scarcely,  or  in  a  small  degree 
only,  remains  or  continues  to  exist  at  all.  Hence,  where  the  ori- 
ginal policy  was  ''  on  ship  and  outfit,'  at  and  from  London  to  the 
South  Seas,  during  the  snip's  stay  and  fishing  there,  and  at  and 
thence  to  Great  Britain,  &c. ;  and  after  the  ship  had  sailed  on  the 
voyage  insured,  by  consent  of  the  underwriters,  the  policy  was 
altered,  and  declared  to  be  on  the  ship  and  goods,  instead  of  the 
ship  and  outfit :  it  was  held,  that  as  the  outfit  for  such  a  voyage  as 
was  described  in  the  policy  differed  materially  fi-om  what  was  com- 
prehended under  the  term  goods,  the  policy  in  its  altered  state  re- 
quired an  additional  stamp  within  the  meaning  of  the  preceding 
section  (m).  It  was  held  aft;erwards,  that  the  assured  could  not 
recover  upon  the  policy  in  its  original  state,  as  an  assurance  on 
''  ship  and  outfit,"  oy  reason  of  the  alteration  apparent  on  the  face 
of  the  instrument,  such  alteration  having  been  made  by  the  parties 
interested  (»). 

But  where  a  broker,  instructed  to  effect  a  policy  on  goods, 
effected  it  on  ship,  and  the  mistake  was  afterwards  rectified  by 
the  underwriter  subscribing  a  memorandum  in  the  margin :  it  was 
held,  that  a  new  stamp  was  not  necessary  (o).  So  where  a  mistake 
was  made  by  an  agent  in  declaring  the  interest  in  the  margin  of 
the  policy  to  be  on  a  ship  by  a  wrong  name ;  it  was  held,  that  it 
might  be  rectified  by  inserting  the  true  name  without  a  fresh 
stamp  (/>).  A  policy  was  effected  at  four  guineas  per  cent,  on 
hemp  marked  K.  and  valued,  with  certain  returns  of  premium, 
upon  arrival  at  certain  ports,  and  warranted  to  sail  before  the  20th 
of  August,  which  was  a  summer  risk  and  premium.  By  a  memo- 
randum indorsed,  the  underwriter,  for  four  guineas  additional  and 
the  return  of  five  shillings  less  for  arrival,  absolved  the  assured 

(m)  Hilly,  Patten,  8  East,  373,  cited  C.  264. 

in  Bathe  y.  Taylor,  15  East,  415.  (o)  Sawtell  v.  Loudon,  5  Taunt  359. 

(n)  French  v  Patten,  9  East  851  ;  1  (p)  Robinson  v.  Touray,  1  M.  &  S.  217. 
Campb.  72,  cited  in  Reed  v.  Dtere,  7  B.  if 
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from  the  warranty  of  sailing  before  the  20th  of  August,  so  making 
it  a  winter  risk,  and  withdrew  the  mark  of  the  hemp ;  it  was  held, 
that  these  alterations  might  be  made  by  stat.  35  Geo.  III.  c.  63, 
8.  13,  without  any  new  stamp  (9).  Policy  on  goods  at  and  from 
Stockholm  to  Swinemunde,  and  the  ship  being  driven  into  Wis];»y 
on  the  20th  May,  and  detained  there  till  the  9th  October,  die 
assured,  on  1st  July,  wrote  to  their  agents  in  London,  ''that  the 
captain  had  been  ordered  to  proceed  to  Konigsberg,  as  they  were 
not  certain  whether  the  enemy  might  be  at  Swinemunde  or  not, 
and  that  the  passage  to  Konigsberg  was  nearly  the  same,  but 
rather  the  shortest  and  safest,  and  they  desired  the  agents  to 
arrange  the  matter  with  the  underwriters ;  '*  which  letter  the  agents 
receiving  on  the  12th  July,  applied  to  the  underwriters  for  their 
consent  to  alter  the  policy,  by  adding  the  words  "  Konigsberg  or 
Memel  *'  after  "  Swinemunde,"  which  consent  was  obtained ;  and 
the  ship  and  goods  were  afterwards  lost  in  their  voyage  to  Konigs- 
bei^;  it  was  held,  that  this  alteration  did  not  remiire  a  new 
stamp  (r).  So  where  the  policy  was,  "  at  and  from  Liverpool  to 
Quebec,"  and  afterwards,  by  a  memorandum  at  the  foot,  it  was 
changed  to  "  from  Liverpool  to  St.  John's,  New  Brunswick ;"  it 
was  held,  that  a  new  stamp  was  not  necessary  (s).  Policy  of  in- 
surance on  ship  and  goods  at  and  from  Cuba  to  Liverpool,  with 
liberty,  ''in  that  voyage  to  proceed  and  sail  to,  and  touch  and 
stay  at,  any  ports  or  places  whatsoever;  and  with  leave  to  dis- 
charge and  take  in,  at  any  ports  or  places  she  might  touch  at, 
without  prejudice  to  that  insurance;"  the  insured,  after  subscrip- 
tion of  the  policy,  inserted  in  the  body  of  it  the  words,  "  with 
leave  to  call  off  Jamaica,"  to  which  interpolation  all  the  under- 
writers assented,  without  increase  of  premium,  except  the  defend- 
ant, who,  being  out  of  the  way,  was  not  applied  to  The  captain 
sailed  from  Cuba  with  eight  men,  engaged  to  navigate  to  Liver- 
pool, and  two  to  Jamaica,  being  unable,  at  Cuba,  to  procure  ten 
men  (the  proper  complement  of  the  crew),  for  Liverpool.  She 
then  touched  at  Jamaica,  for  the  sole  purpose  of  landing  the  two 
men,  and  procuring  others  in  their  stead;    and,  having  accom- 

Elished  this  purpose,  was  lost  on  the  voyage  from  Jamaica  to 
liverpool:  it  was  held,  1st,  that  this  was  a  material  alteration  of 
the  policy,  and  rendered  it  void  ;  2nd,  that  the  ship  was  not,  as  to 
the  crew,  seaworthy  for  the  whole  voyage  (as  she  ought  to  have 
been),  when  she  sailed  from  Cuba ;  3rd,  that  the  circumstance  of 
her  having  become  seaworthy  after  her  leaving  Cuba,  and  before 
the  loss,  did  not  entitle  the  plaintiff  to  recover  (t). 

A  policy  on  a  ship,  lost  or  not  lost,  is  good,  the  ship  having  been 
accepted  for  insurance  and  the  premium  paid  before  loss,  although 

(q)  Hubhard  v.  Jackson,  4  Taunt.  169.  («)  Brockelbank  v.  Sugrue,  1  B.  &  Ad.  81. 

(r)  Ramstrom  and  another  v.  Bell,  S  M.  (<)  Forshaw  ▼.  Chabert,  2  B.  &  B.  168. 

&  S.  267. 
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the  policy  was  not  actually  executed  and  stamped  till  loss  had  hap- 
pened, and  both  insurer  and  assured  knew  it  (u), 

9.  Of  the  Construction  of  Marine  Policies. 

"  The  same  rule  of  construction  which  applies  to  all  other  instru- 
ments, applies  equally  to  a  policy  of  assurance,  viz,  that  it  is  to  be 
construed  according  to  its  sense  and  meaning,  as  collected  in  the 
first  place  from  the  terms  used  in  it,  which  terms  are  to  be  under- 
stood in  their  plain,  ordinary,  and  popular  sense,  unless  they  have 
generally,  in  respect  to  the  subject-matter,  as  by  the  known  usage 
of  trade  or  the  like  acquired  a  peculiar  sense  distinct  from  the 
popular  sense  of  the  same  words,  or  unless  the  context  evidently 
points  out  that  they  must,  in  the  particular  instance,  and  in  order 
to  effect  the  immediate  intention  of  the  parties  to  that  contract,  be 
understood  in  some  other  special  and  peculiar  sense.  The  only 
difference  between  policies  of  assurance  and  other  instruments  in 
this  respect  is,  that  the  greater  part  of  the  printed  language  of 
them,  being  invariable  and  uniform,  has  acquired,  from  use  and 
practice,  a  known  and  definite  meaning,  and  that  the  words  super- 
added in  writing,  subject  indeed  always  to  be  governed  in  point 
of  construction  by  the  language  and  terms  with  which  they  are 
accompanied,  are  entitled,  nevertheless,  if  there  should  be  any 
reasonable  doubt  upon  the  sense  and  meaning  of  the  whole, 
to  have  a  greater  effect  attributed  to  them  than  to  the  printed 
words ;  inasmuch  as  the  written  words  are  the  immediate  language 
and  terms  selected  by  the  parties  for  the  expression  of  their  mean- 
ing, and  the  printed  words  are  a  general  formula,  adapted  equally 
to  their  case,  and  that  of  all  other  contracting  parties  upon  similar 
occasions  and  subjects" (x).  And  Lord  Campbell  thus  lays  down 
the  law  as  to  the  admissibility  of  evidence  of  usage : — "  Usage  may 
be  relied  upon  to  show  the  sense  in  which  an  expression  found  in 
a  written  conti-act  is  used  in  a  particular  trade,  and  a  usage,  con- 
sistent with  a  written  contract  may  be  introduced  into  it,  as  both 
parties  being  aware  of  it,  may  be  supposed  to  intend  that  it  shall 
form  part  of  their  bargain.  But  to  let  in  verbal  evidence  of  a 
usage  for  the  purpose  of  contradicting  and  nullifying  an  express 
written  contract,  would  be  contrary  to  all  principle,  and  has  been 
forbidden  as  often  as  the  attempt  has  been  made"  (y). 

(«)  Mead  v.  Damson,  8  A.  &  E.  303 ;  Tenterderiy  C.  J.,  delivering  judgment  of 

4  Nev.  &  M.  701.  court  in  Hunter  v.  Leathley,  10  B.  &  C. 

{x)  Lord  Bllenborovgh,  C.  J.,  deliver-  871. 

ing  judgment  of  court  in   Robertson  v.  (y)  Hall  v.  Janson,  4  E.  &  B.  504 ;  S,  C. 

French,  4  East,  135,  recognized  by  JLord  24  L.  J.,  Q.  B.  101. 
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III.   What  Persons  may  be  Insured. 


Who  may  be  Insurers^  p.  9()0. 
What  may  be  Insured,  p.  961. 


What  Persons  may  be  Insured, 

In  this  country  all  persons,  whether  British  subjects  or  aliens, 
may,  in  general,  be  insured.  But  an  action  cannot  be  maintained 
on  a  policy  at  the  suit  or  on  the  behalf  of  an  alien  enemy  during 
war,  although  the  property  insured  be  of  British  manufacture,  and 
exported  from  this  country  (2'). 

Where  a  ship  belonging  to  an  alien  enemy  is  protected  by  the 
king's  licence,  an  assurance  may  be  effected  on  such  ship  by  a 
British  subject,  as  trustee  on  the  behalf  of  the  shipowner,  and  an 
action  on  the  policy  may  be  maintained  at  the  suit  of  the  trustee 
even  in  time  of  war,  because  the  public  policy  of  the  country  is  not 
contravened  by  sustaining  and  giving  effect  to  such  trust ;  and 
although  the  king's  licence  cannot,  in  point  of  law,  have  the  effect 
of  removing  the  personal  disability  of  the  shipowner  (being  an 
alien  enemy)  in  respect  of  suit,  so  as  to  enable  nim  to  sue  in  his 
own  name,  yet  it  purges  the  trust  in  respect  to  him  of  all  the 
injurious  qualities  in  regard  to  the  public  interest  (a). 

An  English  subject  who  lives  and  carries  on  trade  under  the 
protection  and  for  the  benefit  of  a  hostile  state,  and  who  is  so  &r 
a  merchant  settled  in  the  state  that  his  goods  would  be  liable  to 
confiscation  in  a  court  of  prize,  is  not  to  be  considered  as  entitled 
to  sue  as  an  English  subject  in  an  English  court  of  justice.  Re- 
siding under  the  allegiance  and  protection  of  a  hostile  state,  he 
may  be  considered,  to  all  civil  purposes,  as  much  an  alien  enemy 
as  if  he  were  bom  there.  But  if  he  reside  in  a  neutral  country, 
he  is  entitled  to  all  the  privil^es  of  a  neutral  country  (J). 

Who  may  be  Insurers, 

At  the  common  law,  any  person  in  his  individual  and  separate 
capacity,  or  any  number  of  persons  forming  a  society  or  partner- 
ship, might  have  been  insurers;  but  the  stat  6  Geo.  I.  c.  18, 
authorized  the  king  to  grant  charters  to  two  distinct  companies  for 
assurance  of  ships,  goods,  and  merchandizes  at  sea,  or  going  to  sea, 
and  for  lending  money  on  bottomry,  and  in  pursuance  of  the  powers 
^ven  by  this  statute,  the  Royal  Exchange  Assurance  and  the 
London  Assurance  Companies  were  established  by  charters,  bearing 

(z)  Brandon  v.  Nesbitt,  6  T.    R.  23 :  recognized  in  Flindt  ▼.  Water t,  15  East, 

Brhtow  V.  Towertt  6  T.  R.  35.     See  also  266. 

Flindt  V.  fVaters,  16  East,  260.  (b)  See  M'Connell  v.  Hector,  3  B.  &  P. 

(a)  Kensington  v.  Inglis,  8  East,  278,  113,andfFt7/r>(m  v.Pa/<e«ofi,7Taunt.  449« 
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date  the  22nd  day  of  June,  1720 :  and  by  the  12th  section  of  the 
before-mentioned  statute,  it  was  enacted,  that  ^'  all  corporations, 
societies,  and  partnerships  (other  than  the  two  corporations)  should 
be  restrained  from  underwriting."  By  stat.  5  Geo.  IV.  c.  114,  s.  1, 
this  restraint  was  removed,  and  now  any  corporation  or  body  politic, 
society,  or  partnership,  or  persons  acting  in  any  society  or  partner- 
ship, may  grant,  sign,  and  underwrite  any  policy  of  assurance,  upon 
any  ship  or  goods,  at  sea  or  going  to  sea,  or  lend  money  by  way  of 
bottomry.  But  by  the  2nd  section,  it  is  provided,  that  this  act 
shall  not  aifect  the  rights  and  privileges  of  the  corporations  of  the 
Royal  Exchange  and  London  Assurance,  otherwise  than  by  making 
it  lawful  for  other  corporations  and  bodies  politic,  and  persons 
acting  in  societies  or  partnership,  to  grant  and  make  such  policies 
of  assurance  and  contracts  of  bottomry.  It  may  be  remarked,  that 
the  object  of  the  12th  section  of  the  statute  of  George  I.  was 
merely  to  avoid  marine  insurances  entered  into  by  corporations  and 
partnerships,  other  than  the  two  privileged  corporations:  for  it 
was  expressly  declared,  at  the  close  of  that  section,  that  any  private 
persons  might  underwrite  as  fully  and  beneficially  as  before  that 
statute,  provided  they  did  not  underwrite  upon  the  account  or  risk 
of  a  corporation,  or  persons  acting  in  partnership. 

What  may  he  Insured, 

The  subjects  of  marine  insurance  are,  ships,  goods,  merchandize, 
freight  (c),  bottomry,  and  respondentia  interest ;  a  special  interest 
in  goods,  as  the  lien  of  a  factor  {d)  money  expended  by  the  captain 
for  the  use  of  an  East  India  ship  {e) ;  the  captain's  commission 
and  privileges  in  an  African  trade  ship  (/);  the  profits  expected  to 
arise  from  a  cargo,  as  from  a  cargo  oi  molasses  (^),  or  from  a  cai^o 
employed  in  the  trade  on  the  coast  of  Africa  (A).  The  policy  of 
the  law  considers  the  insurance  of  seamen's  wages,  or  of  anything 
to  be  received  at  the  end  of  the  voyage  in  lieu  of  wages,  as  illegal  (z). 
The  law  of  England,  following  the  marine  law,  does  not  allow  the 
mariners  any  wages,  unless  the  ship  earn  freight.  This  law  would 
be  completely  evaded,  if  the  mariners  could  insure  their  wages;  but 
there  is  not  any  such  rule  as  to  the  captain.  An  insurance,  how- 
ever, on  money  lent  to  the  captain,  payable  out  of  the  freight,  is 
illegal  (A).  But  a  mere  expectation  without  any  interest  is  not 
insurable ;  as  where  a  vessel  not  having  strictly  complied  with  the 
provisions  of  a  French  law  by  which  a  bounty  is  given  to  ships 

(e)  Montgomery  v.  Eggington^  3  T.  R.  See  also  Hodgion  v.  Glover,  6  East,  316  ; 

362.  M'Swinney  v.  Royal  Exch,  Am*.  Comp.y  14 

{d)  Park,  14.  Q.  B.  634 ;    S.  a  (in  error)  ibid,   646 ; 

{$)  Gregory  y.   Ckrietie,    Park,    14;  3  Halhead  v.  Young,  6  E.  &  B.  312;  £  C. 

Doug.  419.  25  L.  J.,  Q.  B.  290. 

(/)  King  y.  Glover,  2  N.  R.  206.  (t)  See  H^ebtter  v.  De  Tattet,  7  T.  R« 

(g)  Grant  y.  Parkinson,   3  Doug.  16;  157. 

Eyre  y.  Gloter,  3  Campb.  276.  {k)  WiUon  v.  Royal  Exch.  An.  Comp.,  2 

(A)  Barclay  y.  Coutine,  2  East,  544.  Campb.  626. 
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fishing  in  certain  latitudes  under  certain  conditions,  and  therefore 
not  being  entitled  to  the  bounty  as  a  matter  of  right ;  it  was  held, 
that  although  it  was  the  practice  of  the  French  government  to 
allow  the  bounty  to  vessels  under  similar  circumstances,  without 
inquiry  as  to  the  strict  performance  of  the  conditions,  such  an 
expectation  of  the  bounty  was  not  an  insurable  interest  (I). 

With  respect  to  an  insurance  on  freight,  it  is  to  be  observed;  1st, 
that  freight  ought  to  be  insured  eo  nomine  as  freight,  and  that  it 
will  not  DC  covered  by  an  insurance  on  goods;  and  2ndly,  unless 
an  inchoate  right  to  the  freight  has  commenced,  the  assured  will 
not  be  entitled  to  recover  {m).  The  risk  does  not  attach  imtil  the 
goods  are  either  actually  shipped  on  board,  or  until  there  is  an 
actual  contract  for  shipping  them  (n).  In  an  action  upon  a  policy 
of  insurance  upon  ship  and  freight  (o),  it  appeared  that  the  ship 
had  been  destroyed  by  a  tempest,  before  the  goods,  which  were 
ready  to  be  shipped,  were  actually  on  board.  Lee,  C.  J.,  was  of 
opinion,  that  the  plaintiff  was  not  entitled  to  recover  for  freight,  as 
the  goods  not  having  been  actually  on  board,  the  plaintiff's  right 
to  freight  had  not  commenced.  But  where  the  right  to  freight  has 
commenced,  as  if  part  of  the  goods  are  on  board,  and  the  rest 
ready  to  be  shipped,  the  plaintiff  will  be  entitled  to  recover  on  an 
insurance  on  freight  (p).  So  where  plaintiff,  a  shipowner,  effected 
a  policy  on  freight  at  and  from  the  Coromandel  coast  to  Bourbon : 
the  ship  put  into  port  on  the  Coromandel  coast  for  repairs ;  the 
plaintiff  purchased  a  cargo,  and  had  it  ready  to  be  sent  on 
board  in  storehouses  about  seven  miles  from  the  port.  The  ship 
was  lost  by  an  accident  in  getting  out  of  dock.  It  was  held,  that 
the  cargo  being  ready  when  the  ship  was  about  to  leave  the  dock, 
the  risk  attached  (o^).  So,  where  a  ship  was  chartered  for  a  voyage 
from  London  to  Teneriffe,  where  she  was  to  take  wine  on  board, 
and  to  carry  it  to  the  West  Indies,  and  it  was  covenanted  that  the 
owner  was  to  receive  for  the  freight  for  the  said  voyage  so  much 
perpipe,  and  the  vessel  set  sail,  but  was  captured  before  she  arrived 
at  Teneriffe;  it  was  held,  that,  as  in  this  case  the  inchoate  right  to 
freight  commenced  from  the  inception  of  the  voyage,  that  is,  the 
instant  the  ship  sailed  from  London,  the  plaintiff  was  entitled  to 
recover  on  a  policy  on  freight.  Note,  In  this  case  the  policy  was  a 
valued  policy  on  freight  ^'  at  and  from  London  to  Teneriffe,  and  at 
and  from  thence  to  me  West  Indies"  (r).  So  where  an  insurance 
was  made  by  shipowners  on  freight  of  a  certain  ship  "at  and 
from  Dominica,"  «c.  to  London,  and  it  appeared  that  the  ship  had 
been  chartered  for  a  voyage /rowi  London  to  Dominica,  and  back  to 
London,  the  charterers  j^reemg  to  pay  a  certain  part  of  the  freight 

(0  Demux  v.  Steele,  6  B.  N.  C.  S58.  (o)  Tonge  v.  WaitSy  Str.  1251. 

See  also  Stockdale  v.  Dunlop,  6  M.  &  W.  (p)  Montgomery  v.  Eggington,  8  T.  R. 

224.  362. 

(m)  Baillie  v.  Moudigliani,  Park,  90.  {g)  Devaux  v.  T^mou,  5  B.  N.  C.  519. 

(n)  Flint  v.  Fleming,  1  B.  &  Ad.  45.  (r)  Thompson  ▼.  Taylor,  6  T.  R.  478. 
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which  the  ship  should  make  outwards,  and  also  to  procure  for  the 
ship  at  Dominica  a  full  cargo  at  the  current  freight  for  London : 
the  ship  having  arrived  at  Dominica,  and  delivered  her  outwaid- 
bound  cargo,  was  captured  while  she  lay  at  Dominica,  before  any 
part  of  the  home-bound  cargo,  which  was  ready  to  be  loaded, 
could  be  put  on  board.  An  endeavour  was  made  to  distinguish 
this  case  from  the  preceding  case  of  Tliompson  v.  Taylor^  on  the 
ground,  that  there  the  insurance  was  on  a  valued  policy  upon 
freight  on  a  chartered  ship  at  and  from  London  to  Teneriffe,  and 
at  and  from  thence  to  the  West  Indies ;  and  which,  as  it  was  said, 
turned  on  the  entirety  of  the  voyage  insured,  the  freight  being 
covenanted  to  be  paid  for  the  said  voyage,  according  to  a  stipulated 
rate  per  pipe  for  600  pipes  of  wine;  whereas  this  was  an  open 
policy,  and  the  freight  was  to  be  estimated  according  to  the  quantity 
of  goods  on  board,  of  which  there  never  were  any,  and,  therefore, 
no  inception  of  the  freight,  and,  consequently,  not  of  the  insurance 
upon  it :  and  this,  it  was  argued,  was  the  same  as  if  the  ship  had 
sailed  from  Dominica  without  any  goods  on  board ;  but  the  objec- 
tion was  overruled;  Lord  Ellenboroughy  C.  J.,  observing,  that  it 
was  clear  that  the  underwriter  was  liable,  upon  the  authority  of 
Thompson  v.  Taylor^  the  voyage  having  commenced  in  which  the 
freight  was  to  be  earned  according  to  the  terms  of  the  charter-party, 
which  made  it  one  entire  contract,  and  which  voyage  was  insured 
by  the  policy;  that  in  Thompson  v.  Taylor,  the  loss  happened 
before  tne  ship  arrived  at  Teneriffe,  where  she  was  going  to  fetch 
her  freight,  and  yet  the  underwriter  was  holden  to  be  liable  (s). 

Freight  may  be  insured  for  part  of  an  entire  voyage ;  and  if  the 
ship  be  on  the  voyage  insured  when  the  loss  happens,  the  assured 
will  be  entitled  to  recover,  although  the  ultimate  destination  of  the 
ship  was  not  disclosed  to  the  underwriter  (0-     On  a  policy  on 

foods  at  and  from  Plymouth  to  Malta,  with  liberty  to  touch  at 
^enzance,  or  any  other  port  in  the  channel  to  the  westward,  for 
any  purpose  whatever,  beginning  the  adventure  from  the  loading 
the  goods  on  board  the  ship  as  above ;  it  was  held,  that  goods 
loaded  at  Penzance  were  protected  by  the  policy  (m).  A  policy  on 
freight,  at  and  from  the  ship's  port  of  loading  at  J.  to  her  port  of 
discnarge,  with  leave  to  call  at  intermediate  ports,  beginnmg  the 
adventure  on  the  goods  from  the  loading  as  aforesaid,  with  leave  to 
discharge,  exchange,  and  take  on  hoard  goods  at  any  port  she  may 
call  at,  without  being  deemed  a  deviation,  covers  the  freight  of 

foods  loaded  at  an  intermediate  port;  and  therefore,  where  the  ship 
aving  sailed  with  a  cargo  loaded  at  J.  was,  during  the  voyage, 
cast  on  shore  at  an  intermediate  port,  and  lost  a  part  of  her  cargo, 
and  took  on  board  other  goods  at  that  port  to  complete  her  cargo, 

(«)  Horneastle  v.  Suart,  7  East,  400.  recognized  in  Leathley  ▼.  Hunter,  7  Bingh. 

(0  Taylor  v.  mUon,  15  East,  324.  529. 

(k)  Fioiett  v.  jfUnutt,  3   Taunt.  419, 
VOL.  II.  T 
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and  arrived  at  her  port  of  discharge  and  earned  freight;  it  was  held, 
that  the  assured,  who  had  abandoned  to  the  underwriter  upon  in- 
telligence of  the  loss,  and  had  adjusted  with  him  as  for  ja  total  loss, 
was  liable  to  the  underwriter  for  the  freight  of  that  part  of  the 
cargo  loaded  at  the  intermediate  port,  after  deducting  the  ex- 
penses attendant  upon  procuring  the  said  freight  (x). 

In  an  action  on  a  policy  on  freight  it  appeared,  that  the  ship  in 
the  course  of  her  voyage  having  been  injured  by  a  peril  of  the  sea, 
was  obliged  to  put  into  a  port,  and  land  the  whole  of  her  cargo. 
Part  of  her  cargo  had  been  so  wetted  by  sea-water  that  it  could 
not  be  reshipped  without  danger  of  ignition,  unless  it  went  through 
a  process  wnich  would  have  detained  the  vessel  six  weeks,  and 
have  been  attended  with  expense  equal  to  the  freight.  Under 
these  circumstances,  the  master  sold  these  goods,  and  finding  he 
could  not  obtain  others,  he  sailed  on  his  voyage,  and  arrived  at  his 
port  of  destination  with  the  rest  of  his  cargo.  The  master's  pro- 
ceedings were  such  as  a  prudent  man  uninsured  would  have 
adopted.  It  was  held,  that  the  underwriters  were  not  liable  for 
the  loss  of  the  freight  of  these  goods  (y). 

A  shipowner  is  entitled  to  recover  upon  a  policy  of  insurance 
for  freight  for  a  loss  accruing  to  him  by  reason  of  his  having  been 
deprived  of  the  means  of  carrying  his  own  goods  in  his  own 
ship  (z),  A  homeward  policy  on  freight,  at  and  from  A.,  attaches 
when  the  ship  is  at  A.  in  a  condition  to  begin  to  take  in  her 
homeward  cargo,  which  is  a  question  of  fact  for  the  jury  (a). 


IV.  Of  Losses. 

1.  By  Perils  of  the  Sea,  p.  964. 

2.  Hy  Capture,  p.  967. 

S.  By  Arrests,  <^c.,  p.  969. 

4.  By  Barratry y  p.  970. 

5.  By  Fire,  p.  974. 

6.  By  other  Losses,  p.  974. 

1 .  By  Perils  of  the  Sea, — Losses  by  perils  of  the  sea  are  under- 
stood to  mean  ordy  such  as  proceed  from  mere  sea  damage  (A), 
that  is,  such  as  anse  from  stress  of  weather,  winds,  and  waves, 
from  lightning  and  tempests,  from  striking  against  rocks,  from 
sands,  &c.  A  loss  occasioned  by  another  ship  running  down  the 
ship  insured,  through  gross  negligence,  is  a  loss  by  perils  of  the 
sea(c). 

(x)  Barclay  ▼.  Stirling,  6  M.  ft  S.  6.  (a)   WiUiamton  v.  Innet,  1  M.  &  Rob. 

(y)  Mardy  ▼.  Jonet,  4  B.  &  C.  894;  88,  Lyndhurst,   C.    B.      See    Devamx  y. 

Brocklebank  v.  Sugrue,  1  M.  &  Rob.  102.  Tyfnson,  ubi  tup. 

(«)  FUnt  V.  Flemyng,  I   B.  &  Ad.  45,  (b)  Marsh.  416. 

recognized  in  Devatuc  v.  J*  Anson,  6  B.  N.  (c)  Smith  v.  Scott,  4  Taunt  126. 
C.  619. 
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If  there  has  not  been  any  intelligence  received  of  a  ship  within 
a  reasonable  time  after  she  has  sailed  (d),  it  will  be  presumed  that 
she  foundered  at  sea,  and  the  assured  may  maintain  an  action 
against  the  underwriter,  stating  the  loss  to  have  happened  by  the 
vessel  sinking  at  sea  {e).  What  shall  be  deemed  a  reasonable 
time  must  depend  on  the  distance  and  length  of  the  voyage,  &c. 
Evidence  of  the  vessel  having  sailed  on  her  intended  voyage  on 
such'  a  day,  and  not  having  been  heard  of  since,  is  the  best  evi- 
dence of  which  the  nature  of  such  a  case  admits,  and  consequently 
will  be  sufficient  to  support  the  action.  It  is  not  necessary  to  call 
witnesses  from  the  vessel's  port  of  destination ;  it  is  sufficient  to 
prove  that  she  was  not  heard  of  in  this  country  after  she  sailed  (/). 
But  it  must  be  shown,  that  when  the  ship  left  the  port  of  outfit, 
she  was  bound  on  the  voyage  insured  (a).  For  this  purpose  the 
convoy  bond  (A),  mentioning  the  port  of  destination  in  tne  common 
form,  or  a  licence  (£),  is  prima  facie  evidence.  Insurance  on  goods 
by  a  certain  ship  from  Leghorn  to  Lisbon.  At  the  trial  in  1826, 
the  evidence  was,  that  the  vessel  with  the  goods  insured  on  board, 
sailed  from  Leghorn  in  April,  1821,  for  Lisbon;  that  she  never 
arrived  at  that  place:  and  that,  a  few  days  afler  her  departure 
from  Leghorn,  the  witness  heard  that  she  had  foundered  at  sea, 
bat  that  the  crew  were  saved ;  held,  that  this  was  sufficient  prima 
facie  evidence  of  a  loss  by  perils  of  the  sea,  and  that  it  was  not 
necessary  for  the  plaintiff  to  call  any  of  the  crew,  or  to  account  for 
their  non-attendance  (A). 

Upon  a  policy  of  insurance  on  goods,  where  the  ship,  being  dis- 
ablea  bj  the  perils  of  the  sea  from  pursuing  her  voyage,  was  obliged 
to  put  mto  port  to  repair ;  and,  in  order  to  defray  the  expenses  of 
such  repairs,  the  master,  having  no  other  means  of  raising  money, 
sold  part  of  the  goods,  and  applied  the  proceeds  in  payment  of  these 
expenses;  it  was  held,  that  the  underwriter  was  not  answerable 
for  this  loss  (Z).  Under  a  count  for  a  loss  b^  perils  of  the  sea, 
evidence  that  the  ship  was  destroyed  by  a  species  of  worms,  which 
infest  the  rivers  of  Africa,  was  neld  not  to  support  the  declara- 
tion (in).  So  damage  done  to  a  ship  by  rats  eating  holes  in  the 
ship's  bottom,  has  been  held  not  to  be  a  Iohs  through  perils  of  the 
6ea(7<).  If  a  ship  hove  down  on  a  beach  within  the  tideway  to 
repair,  be  thereby  bilged  and  damaged,  it  is  not  a  loss  occasioned 

(d)  Park,  105.  (k)  Koiier  ▼.  Reed,  6  B.  &  C.  19. 

(e)  Oreen  ▼.  Browfif  Str.  1199.  See  (/)  Powell  and  another  ▼.  Gudgeon,  6 
alao  Newbjf  v.  Read,  Sittings  after  M.  T.  M.  &  S.  431 ;  Sarquy  v.  Hobton,  2  B.  5c 
1763.  coram  Lord  Mantfield,  C.  J.,  Park,  C.  7  ;  judgment  affirmed  on  error,  in 
106.  Exch.  Chamb.,  4  Bingh.  ISl,  S,  P. 

if)  Twemlow  ▼.  Otwin,  2  Campb.  85.  (m)  Rohl  v.  Parr,  London  Sittings  after 

(g)  Cohen  ▼.  Hinckley,  2  Campb.  51 ;  H.  T.  1796,  Park,  105. 

KoMter  V.  Innee,  Ry,  &  M.  333.  {n)  Hunter  v.  Pott*,  4  Campb.    203  ; 

(h)  2  Campb.  51.  but  see  Laveroni  ▼.  Drwfft  8  Exch.  166, 

(I)  Uarshall  ▼.  Parker,  2  Campb.  69.  S.  C. 
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by  the  perils  of  the  8ea(o).  A  transport  in  the  service  of  govern- 
ment was  insured  for  twelve  months,  during  which  she  was  ordered 
into  a  dry. harbour,  the  bed  of  which  was  uneven,  and  on  the  tide 
having  left  her,  she  received  damage  by  taking  the  ground ;  it  was 
held,  that  this  was  a  loss  by  a  peril  of  the  sea  ( p).  So  in  an  in- 
surance on  goods  in  a  ship  warranted  free  from  capture  and  seizure. 
The  ship  was  stranded  on  a  shoal  within  a  few  miles  of  the  port 
of  destination,  and  disabled  from  proceeding ;  but  while  she  lay 
in  the  sand,  she  was  seized  by  the  commander  of  the  place  at 
which  she^was  stranded  ;  and  the  goods  were  confiscated  by  him  : 
it  was  held,  a  loss  of  the  goods  by  the  perils  of  the  sea  (q). 

A  policy  was  effected  on  living  animals,  warranted  free  from 
mortality  and  jettison.  In  the  course  of  the  voyage  some  of  the 
animals,  in  consequence  of  the  agitation  of  the  ship  in  the  storm, 
were  killed ;  and  others,  from  the  same  cause,  received  such  injury 
that  they  died  before  the  termination  of  the  voyage  insured ;  it 
was  held,  that  this  was  a  loss  by  a  peril  of  the  sea,  for  which 
the  underwriters  were  liable  (r).  In  a  similar  case,  where  it  was 
found  in  the  special  verdict,  that  a  certain  usage,  with  respect  to 
such  policies,  prevailed  amongst  the  underwriters  subscribing  poli- 
cies at  Lloyd's  Coffee-house  in  London,  and  merchants  and  others 
effecting  policies  there,  and  that  the  policy  in  question  was  effected 
at  Lloyd  s  Coffee-house ;  but  it  was  not  found  that  the  plaintiff 
was  in  the  -habit  of  effecting  policies  at  that  place :  it  was  held, 
that  this  usage  was  not  sufficient  to  bind  the  plaintiff  («).  A 
ship  loaded  with  hides  and  tobacco  whilst  on  her  voyage  en- 
countered bad  weather,  and  shipped  much  sea  water,  whereby  the 
hides  were  wetted  and  rendered  putrid.  Neither  the  tobacco  nor 
the  packages  containing  it  were  immediately  in  contact  with  nor 
directly  damaged  by  the  sea  water,  but  the  tobacco  was  damaged 
and  deteriorated  in  flavour  by  the  foetid  odour  proceeding  from  the 
putrid  hides :  it  was  held,  that  this  was  a  loss  by  perils  of  the 
sea  (0.   An  averment  of  loss  by  perils  of  the  sea,  is  not  supported  by 

Eroof  that  the  vessel  was  sunk  m  consequence  of  being  fired  upon 
y  another  vessel,  under  a  mistake  (m).  It  is  the  province  of  the 
jury  to  determine  whether  the  cause  of  the  loss  be  a  peril  of  the 
sea  or  not  (x).  In  cases  of  insui^ance  upon  goods,  where,  by  the 
terms  of  the  policy,  the  underwriter  is  to  continue  liable  until  the 
goods  are  safely  landed,  if  one  of  the  public  lighters,  entered  at 
Waterman's  Hall,  be  employed  for  the  purpose  of  landing  the  goods, 

(o)  Thowtpton   ▼.    WMtmore,   3   Taunt.  {t)  Montoya  t.  London  Assurance  Cam- 

227.  panyy  6  Exch.  451  ;  S.  C.  24  L.  J.,  Exch. 

(p)  Fhtcher  v.  IngUs,  2  B.  &  A.  815.  254. 

{q)  Hakn  v.  Corbett,  2  Bingh.  205.  (ii)  Cullen  v.  Butler,  1  Stark.  N.  P.  C. 

(r)  Lawrence  ▼.  Abtrdein,  5    B.  &  A.  138,  Ld.  EUenborough,  C.  J. 

107.  (x)  Per  Kenyan,   C.    J.,  in   Buller  v. 

(s)  Gahay  and  another  ▼.  Lloyd,  3  B.  &  Fisher,  Abbott,  236. 
C.  793. 
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and  the  goods  sustain  a  damage  on  board  such  lighter,  without  any 
negligence  on  the  part  of  the  lighterman,  the  underwriter  will  be 
responsible  for  the  loss  (y) ;  but  if  the  owner  of  the  goods  chooses 
to  employ  his  own  private  lighter  to  land  them  (0),  or  if  after  the 
goods  are  put  on  board  a  public  lighter,  the  owner  takes  them  into 
his  own  custody  and  possession,  and  discharges  the  lighterman, 
the  underwriter  in  such  cases  will  not  be  liable  (a).  See  Hoffman 
V.  Marshall,  2  Bingh.  N.  C.  383;  2  Scott,  559;  and  ante,  p.  955. 

2.  Lots  by  Capture. 

(Japture  is  the  taking  the  ship  or  goods  by  an  enemy  of  the 
country  to  which  the  ship  and  goods  belong,  when  in  a  state  of 
public  war. 

To  constitute  a  loss  by  capture  within  the  meaning  of  the  policy, 
it  is  not  necessary  that  the  ship  should  be  condenmed  or  carried 
into  any  port  or  fleet  of  the  enemy  (ft).  In  every  case  of  capture 
the  insurer  is  answerable  to  the  extent  of  the  sum  insured  for  the 
loss  actually  sustained.  This  may  be  either  total,  as  where  the 
thing  insured  is  not  recovered  again ;  or  partial,  as  where  the  ship 
is  recaptured  or  restored  before  abandonment;  in  which  case  the 
insurer  is  bound  to  pay  the  salvage,  and  any  other  necessary 
expense  which  may  have  been  incurred  by  the  party  for  the  reco- 
very of  his  property  (c),  and  the  insurer  is  liable  although  the 
capture  be  unlawful  (rf).  In  assumpsit  upon  a  policy  of  insurance, 
inierest  or  "no  interest,  against  enemies,  pirates,  takings  at  sea,  &c., 
it  appeared,  that  the  ship  was  taken  by  a  Swedish  pirate,  and 
remained  in  his  possession  nine  days,  ana  then  was  retaken  by  an 
English  man-of-war,  and,  after  the  suit  commenced,  brought  into 
Harwich :  it  was  held,  that  the  plaintiff  was  entitled  to  recover : 
for  though  the  ship  was  retaken,  yet  the  plaintiff  had  received  a 
damage  by  the  interruption  of  his  voyage ;  and  the  question  was 
not  whether  the  plaintiff  had  his  ship,  and  did  not  lose  his  property, 
but  what  damage  he  had  sustained  (e).  In  a  case  where  a  priva- 
teer had  been  insured,  interest  or  no  interest,  free  from  average,  and 
without  benefit  of  salvage,  for  a  cruise  of  three  months,  and  during 
that  time  she  was  captured,  whereby  she  was  prevented  from 
finishing  her  cruise :  it  was  held,  that  the  assured  was  entitled  to 
recover  for  a  total  loss,  although  it  did  not  appear  that  the  ship 
was  ever  carried  infra  pr€Bsidia  hostium,  and  although  the  ship 
was  retaken  before  the  expiration  of  the  three  months  (/).  See 
further  on  this  subject,  Whitehead  v.  Bance,  Park,  77,  and  Dean  v. 
Dicker,  Str.  1250. 

(y)  Rueker  ▼.  London  Atturance  Comp.t  (6)  Per  Lord  Minefield,  C.  J.,  in  Gost  ▼. 

London  Sittinfjri,  June,  1784,  per  BulUr,  Witheri,2  Butt,  694. 

J. ;  Mtrry  v.  Royal  Exch.  At*.  Comp,,  2  B.  (c)  Marsh.  422. 

&  P.  430.  id)  PoweU  v.  Hyde,  5  E.  &  B.  607. 

(«)  Sparrow  v.  Carruthers,  Str.  1236.  (e)  Depaba  v.  Ludlow,  Comyns'  R.  360. 

(a)  Sinmg  ▼.  Natally,  1  B.  &  P.,  N.  R.  (/)  Pond  v.  King,  1  Wila.  191. 
16. 
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A  ship  warranted  neutral  was  captured  as  an  enemy's  ship,  and 
the  owners,  after  an  interlocutory  decree  against  them,  agreed  to  a 
compromise,  this  being  done  bona  fide ;  it  was  held,  that  the  in- 
surer was  liable  for  the  sum  paid  by  the  insured  under  such  com- 
promise (^).  Formerly,  it  was  a  common  practice,  when  vessels 
were  captured  by  the  King's  enemies,  or  by  other  persons  commit- 
ting acts  of  hostility,  for  persons  to  agree  with  the  captors  for  ran- 
som of  the  vessels,  and  for  securing  the  stipulated  ransom,  not  only 
to  give  hostages,  but  also  to  bind  themselves  or  the  owners,  for  the 
payment  thereof.  The  law  of  nations  gave  a  sanction  to  this 
practice ;  but  it  having  been  found,  by  experience,  liable  to  great 
abuse,  and  there  being  reason  to  apprehend  that,  upon  the  whole, 
it  operated  more  to  the  disadvantage  than  the  benefit  of  his 
Majesty's  subjects,  the  legislature  interposed,  and  prohibited  it. 
See  Stat.  22  Geo.  III.  c.  25,  s.  1 ;  33  Geo.  III.  c.  66,  ss.  37,  38 ; 
43  Geo.  III.  c.  160,  ss.  34, ,35. 

Although,  by  the  terms  of  the  policy,  the  underwriters  under- 
take to  indemnify  the  assured  against  a// captures  and  detentions  of 
princes,  without  any  exception  in  respect  to  the  acts  of  the  govern- 
ment of  their  own  nation,  yet  has  the  law  engrafted  an  exception 
thereon  of  captures  made  by  the  authority  of  the  government  of  the 
country  to  which  the  underwriters  belong.  Hence,  it  has  been  so- 
lemnly determined  that  even  after  the  cessation  of  hostilities  be- 
tween England  and  France,  a  Frenchman  was  not  enti'tled  to  recover 
in  the  English  courts  upon  a  policy  of  insurance  effected  in  England 
before  the  commencement  of  hostilities ;  for  a  policy,  containing 
an  insurance  against  British  capture,  eo  nomine^  would  be  illegal  and 
void  upon  the  face  of  it,  as  being  directly  and  obviously  repugnant 
to  the  interest  of  the  state,  having  immediate  tendency  to  render 
ineffectual,  to  the  extent  of  the  indemnity  created  thereby,  all  offen- 
sive operations  by  sea  adopted  on  the  part  of  his  Majesty  and  his 
subjects,  for  the  purpose  of  weakening  the  strength  and  diminishing 
the  resources  of  the  enemy.  And  if  an  insurance  by  a  British 
subject,  made  in  terms  against  British  capture,  would  be  void,  an 
insurance  indirectly  producing  the  same  effect,  by  the  application 
afterwards  of  the  general  terms  of  the  insurance  to  the  particular 
event  (i.  eJ)  of  British  capture,  which  takes' place  afterwards,  must, 
upon  principle,  be  equally  illegal ;  and  no  peril,  the  subject  of  in- 
surance, can  be  recovered  under  the  generality  of  the  terms  "  cap- 
ture," "  detention  of  princes,"  or  the  like,  which  cannot,  consist- 
ently with  law,  be  specifically  insured  against  in  direct  and  express 
terms.  Although,  in  cases  of  capture,  the  underwriter  is  respon- 
sible to  the  assured,  yet,  if  before  a  demand  the  ship  be  recovered, 
he  is  liable  for  the  amount  only  of  the  loss  sustained  at  the  time  of 
the  demand ;  or  if  the  ship  be  restored  after  payment  by  the  under- 
writer, he  shall  stand  in  the  place  of  the  assured  (A). 

(ir)  Berent  v.  Rucker,  1  Bl.  R.  31 3.  Kef  her  v.  Z>  Mesurfer,  4  East,  396 ;  Gamba 

(h)  Furtado  v.  Badgers,  3  B.  &  P.  191  ;       v.  Le  Mesurier,  4  East,  407. 
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3.  Lobs  by  Arrest f^  ^c. 

Among  other  perils  which  the  assurers,  in  the  language  of  the 
policy,  are  contented  to  bear,  and  do  take  upon  them  in  the  voyage, 
are  ^^  arrests  and  detainments  of  all  kings,  princes  (t)y  and  people, 
of  what  nation,  condition,  or  quality  soever."  The  word  people 
means  the  ruling  and  supreme  power  of  the  country,  whatever  it 
may  be.  This  appears  clearly  firom  another  part  of  the  policy ;  for 
where  the  underwriters  insure  against  the  wrongful  acts  of  indivi- 
duals, they  describe  them  by  the  names  of  pirates,  rogues,  thieves. 
The  words,  therefore,  "  kings,  princes,  and  people/'  must  apply  to 
nations  in  their  collective  capacity.  Hence,  where  a  party  of 
rioters  boarded  a  ship,  and  having  taken  the  command,  stranded 
her,  and  compelled  the  captain  to  sell  the  cargo,  which  consisted 
of  wheat,  at  their  own  price,  and  much  below  its  real  value ;  it  was 
held  that  the  plaintiff,  who  had  insured  the  cargo,  could  not  re- 
cover on  a  count  stating  that  the  vessel  was  arrested^  distrained, 
and  detained  by  people,  to  the  plaintiff  unknown,  by  reason  whereof 
the  cargo  was  wholly  lost  to  the  plaintiff  (A).  Upon  a  common 
policy  on  goods,  the  underwriters  are  dischaiged  if  the  goods  are 
landed  at  the  port  of  destination  by  the  officers  of  government 
there,  and  are  lodged  in  the  government  warehouses,  if  this  be 
the  usual  mode  in  which  goods  are  landed  at  that  port,  although 
the  goods  insured  are  afterwards  confiscated  by  the  government, 
and  are  never  in  the  possession  of  the  consignees  (Z).  Policy  on 
goods  at  and  from  London  to  Archangel,  ^'  until  the  goods  should  be 
there  discharged  and  safely  landed."  The  declaration  averred  that 
the  ship  arrived  at  Archangel ;  but  that  before  the  goods  were  dis- 
charged or  safely  landed,  they  were  seized  and  detained  by  the 
persoas  exercising  the  powers  of  government  there.  It  appeared  in 
evidence,  that  as  soon  as  the  vessel  arrived  at  Archangel,  her 
hatches  were  sealed  down,  and  a  custom-house  officer  remained 
constantly  on  board.  Leave  was  refused  to  unload  the  cargo  for 
several  weeks ;  and  at  last  it  was  unloaded  into  praams  or  lighters 
belonging  to  the  government,  under  the  inspection  of  an  officer, 
and  lodged  in  a  government  warehouse,  where  the  consignees  had 
no  control  over  it,  and  were  not  even  permitted  to  see  it.  The 
whole  was  afterwards  condemned,  on  the  ground  that  the  ship  had 
come  from  London  instead  of  Teneriffe,  as  was  represented  by  the 
simulated  papers  which  she  carried.  It  appeared,  however,  to  be 
the  uniform  course  of  transacting  business  at  Archangel,  that  when 
a  ship  arrives,  her  hatches  are  sealed  down,  that  a  custom-house 
officer  remains  on  board  till  she  is  unloaded,  and  that  the  goods 
must  be  carried  in  the  first  instance  to  the  government  warehouses, 

(i)  By  the  word  "  princen,*'  according  general  law,  the  assured  ma^  abandon  in 

to  the  opinion  of  Lord  Mantfield,  in  Go*i  the  case  of  an  arrest  or  detainment  by  a 

▼.  WitherM,  2  Burr.  696,  must  be  under-  prince,  not  an  enemy. 

stood,  not  enemies  merely,  but  those  in  (Ar)  Neshitt  v.  Luthington,  4  T.  R.  78S. 

amity  aJso.     Hence  it  is  said,  that,  b>  the  (/)  Brown  v.  Carstuirs,  3  Campj.  Idl. 
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where  they  remain  till  the  duties  are  paid.  Under  these  circum- 
stances Lord  JEUenborough  was  of  opinion,  that  there  was  not  any 
evidence,  that  the  goods  were  seized  and  detained  by  the  Russian 
government  before  they  were  discharged  and  safely  landed — that 
the  goods  were  landed  according  to  the  usual  course  of  trade  at  the 
port  of  Archangel;  and,  consequently,  that  the  underwriters  on 
such  a  policy  as  the  present  were  not  liable  for  any  subsequent 
loss  (m).  In  a  declaration  on  a  policy  on  goods,  it  was  averred, 
that  the  ship  with  the  goods  on  board,  when  at  C,  was  arrested 
by  the  persons  exercising  the  powers  of  government  there,  and  the 
goods  were  by  the  said  persons  seized  and  confiscated.  It  waa 
proved,  that  on  the  ship's  arrival  at  C,  her  hatches  were  sealed 
down,  and  her  cargo  was  afterwards  forcibly  unloaded  by  the 
officers  of  government,  and  never  delivered  to  the  consignees. 
This  was  held  to  be  sufficient  proof  of  the  averment,  without  the 
production  of  any  sentence  of  condemnation  (n). 

Under  this  head  it  will  be  proper  to  consider  the  effect  and 
operation  of  an  embargo  on  the  contract  of  insurance.  An  embargo 
is  an  arrest  laid  on  ships  or  merchandize  by  public  authority,  or  a 
prohibition  of  state,  commonly  issued  to  prevent  foreign  ships  from 

!>utting  to  sea  in  time  of  war,  and  sometimes  also  to  exclude  them 
rom  entering  our  ports.  Where  a  neutral  insures  in  this  country 
a  ship  "  at  and  from  a  port  in  a  foreign  country ;"  and  while  the 
ship  remains  in  that  port,  an  embargo  is  laid  on  by  the  foreign 
state,  the  assured  will,  if  the  embargo  continue,  be  entitled  to 
abandon,  and  to  recover  for  a  total  loss ;  for  such  an  embargo  is 
within  the  meaning  of  the  words,  "  arrests,  restraints,  and  detain- 
ments by  kings,  princes,  and  people"  (o).  What  would  be  the  effect 
of  an  embargo  laid  by  the  government  of  this  country  upon  a  ship 
insured  here,  has  not  been  solemnly  determined.  It  seems,  how- 
ever, that  although  one  British  subject  might  insure  another 
British  subject  against  the  consequences  of  an  embargo  laid  on  by 
the  British  government  (/>),  yet  an  insurance  for  the  benefit  of  a 
fareiffner  against  such  an  embargo  would  be  illegal  (y). 

4.  Loss  by  Barratry, 

The  original  meaning  of  the  term  "barratry"  is  to  be  collected 
from  the  Italian  language,  and  is,  according  to  Dufresne's  Glossary 
(verbum  barratria,)  ^'frans,  dolus,  qui  Jit  in  contractibus  et  venditio- 
nibus "  (r).  He  does  not  apply  it  in  any  marine  sense,  or  with 
reference  to  the  particular  relation  of  masters  and  owners.  In  that 
sense,  however,  m  which  it  is  particularly  used,  as  applied  to  sub- 

(m)  Brown  ▼.  Carttairs,  8  Campb.  161.  S  B.  &  P.  302. 

in)  Carruthert  v.  Graify  3  Campb.  142.  (q)  Opinion  of  the  judges  in  Twtgng'^» 

o)  Roteh  V.  Edie,  6  T.  R.  413.  Hubbard, 

(fj)  See  Marsh.  487;  Green  v.  Young,  (r)  Per  Lord  EllenborougK  C.  J.,  de- 

Ld.  Raym.  8+0;    Salk.  444;    and  Lord  livering-  the  judprment  of  the   court    in 

Ahanteif'i  opinion  in  Touteng  v.  Hubbard,  Earle  v.  Rowcro/t,  8  £ast,  134. 
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jects  of  British  marine  insurance^  in  the  eariiest  repK)rted  case  (s), 
which  we  find  on  the  subject,  it  is  considered  as  being  precisely 
tantamount  to  fraud,  in  the  particular  relation  which  subsists 
betw^een  master  mariners  and  owner,  being  such  by  which  a  loss 
may  happen  on  the  subject-matter  insured.  And  as  no  limitation 
is  put  upon  the  term  "  fraud,"  in  that  case,  the  court  must  be  under-  ' 
stood  as  holding,  that  fraud  and  barratry  were  in  effect  words  of 
co-extensive  import:  that  is,  that  barratry  included  every  species  of 
fraud,  in  the  relation  of  the  master  to  his  owners,  by  which  Ae 
sabject-matter  insured  might  be  endangered.  In  conformity  with 
this  opinion,  Willes,  J.,  in  giving  the  judgment  of  the  court  in 
Loehyer  v.  Offley,  1  T.  R.  262,  defines  barratry  as  including  "every 
species  of  fraud  or  knavery  of  the  master  of  the  ship,  by  which  the 
freighters  or  owners  (the  freighters  in  that  case  were  owners  pro 
tempore)  are  injured."  "It  is  extraordinary  that  this  species  of 
loss,  occasioned  by  the  misconduct  of  the  master,  selected  and 
appointed  as  he  is  by  the  owners  themselves,  and  liable  to  be  dis- 
missed by  them  only,  should  ever  have  been  made  the  subject  of 
insurance;  and  it  is  die  more  so,  as  it  has  an  impolitic  tendency  to 
enable  the  master  and  owners,  by  a  fraudulent  and  secret  contriv- 
ance and  understanding  between  them,  to  throw  the  ill  success  of 
an  illegal  adventure,  of  which  the  benefit,  if  successful,  would  have 
belonged  solely  to  themselves,  upon  the  underwriters.  So,  however, 
it  is,  ^at  this  description  of  loss  has,  from  the  earliest  times,  held  its 
place  as  a  subject  of  indemnity  in  British  policies  of  insurance"  (t). 
Barratry  may  be  committed  either  by  ^wilful  deviation  («),  in  fraud 
of  the  owner,  by  smuggling  (j:),  by  running  away  with  the  ship,  by 
sinking  or  deserting  her,  or  by  defeatii^  or  delaying  the  voyage 
with  a  criminal  intent.  "  Even  dropping  anchor  with  a  fraudulent, 
intent  is  barratry  "  (y). 

If  by  reason  of  these,  or  other  similar  acts,  the  subject-matter 
insurea  is  detained,  lost  or  forfeited,  the  assured  will  be  entitled 
to  recover  against  the  underwriter  for  a  loss  by  barratry ;  and  such 
acts  being  in  violation  of  that  duty  which  the  masters  and  mariners 
owe  to  the  shipowners,  the  circumstance  of  the  master  or  mariners 
conceiving  that  they  were  acting  for  the  benefit  of  the  owners  will 
not  vary  the  case.  Hence  where  the  master  under  letters  of  marque, 
which,  for  want-of  a  certificate,  were  not  valid,  (and  which  had  been 
put  on  board  by  the  owners  with  a  view  to  encourage  seamen  to 
enter,  and  without  any  intention  of  their  being  used  for  the  purpose 
of  cruising,)  had  cruised  for  and  taken  a  prize,  in  consequence 
whereof  the  vessel  was  lost ;  it  was  held  to  be  an  act  of  barratry, 
ahhough  the  master  had  libelled  the  prize  in  a  court  of  admiralty, 
for  the  benefit  of  the  owners  as  well  as  himself  (;?).     Neither  is  it 

(«)  Knight  V.  Cambridge^  Str.  581.  («)  1  T.  R.  252. 

(0  Per  Lord  Ellenbanugh,  C.  J.,  in  (y)  Per  BuUer,  J.,  io  Rose  v.  Hunter,  4 

Earle  v.  Rowerqft,  ntpra.  T.  R.  38. 

(m)  Fallejo  v.  Wheeler,  Cowp.  143.  (s)  Mess  ▼.  Byromt  6  T.  R.  879. 
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necessary^  in  order  to  constitute  barratry^  that  the  master  should 
derive,  or  even  intend  to  derive,  any  benefit  from  the  act  done. 
Hence,  where  the  master  sailed  out  of  port,  without  paying  the 
port  duties,  whereby  the  ship  was  forfeited ;  it  was  held  to  be  bar- 
ratry (a).  So  where  the  master,  under  general  instructions  from 
*  his  owners  to  make  the  best  purchases^  with  dispatch,  went  into  an 
enemy's  port  and  traded  there,  on  account  of  which  ill^al  traffic, 
the  vessel  insured  was  seized  by  a  king's  ship,  and  afterwards 
condemned ;  this  illegal  act,  unauthorized  by  the  shipowners,  was 
held  to  be  barratry,  although  it  did  not  appear  that  the  master 
would  have  been  benefited  by  the  act,  or  that  he  intended  thereby 
anything  more  than  to  make  the  cheapest  and  speediest  purchases 
for  his  employers.  It  was  contended  in  this  case,  on  tne  part  of 
the  defendant,  that  if  the  conduct  of  the  master,  although  criminal 
in  respect  of  the  state,  were,  in  his  opinion,  likely  to  advance  the 
owner's  interest,  and  intended  by  him  to  do  so,  it  would  not  be 
barratry ;  but  to  this  the  court  said  they  could  not  assent,  for  it 
was  not  for  him  to  judge  in  cases  not  intrusted  to  his  discretion;  or 
to  suppose  that  he  was  not  breaking  the  trust  reposed  in  him,  by 
acting  meritoriously,  when  he  endeavoured  to  advance  the -interest 
of  his  owners  by  means  which  the  law  forbids,  and  which  his  owners 
also  must  be  tsJ^en  to  have  forbidden,  not  only  irom  what  ought  to 
be,  and  therefore  must  be  presumed  to  have  been,  their  own  sense 
of  public  duty,  but  also,  from  a  consideration  of  the  risk  and  loss 
likely  to  follow  fi-om  the  use  of  such  means  (J).  In  order,  however, 
to  constitute  barratry,  it  is  essentially  necessary  that  there  should 
be  fraud. 

Hence,  a  simple  deviation,  through  the  ignorance  of  the  master, 
without  Jfraud  on  his  part,  although  it  avoids  the  policy,  will  not 
amount  to  barratry  (c).  "  Barratry  must  be  some  breach  of  trust 
in  the  master  ex  malifido^'  (d).  It  is  to  be  observed  that  bar- 
ratry, in  the  sense  in  which  it  is  used  in  our  policies,  cannot  be 
committed  by  any  persons  except  masters  or  mariners,  nor  against 
any  persons  except  the  owners  of  the  ship ;  but  this  term  compre- 
hends not  only  absolute  owners,  but  owners  pro  /lac  vice  only,  as 
general  freighters  (e).  Hence,  if  A  be  the  owner  of  a  ship,  and 
let  it  out  to  B.  as  freighter,  who  insures  it  for  the  voyage,  and  the 
barratrous  act,  whereby  the  vessel  is  lost,  is  committed  with  the 
knowledge  of  A.,  yet  if  it  be  unknown  to  B.,  he  may  recover 
against  Ae  underwriter  for  a  loss  by  barratry  (/).  So  where  the 
insurance  is  made  by  and  in  favour  of  the  shipowner,  and  the 

(a)  Knight  ▼.  Cambridge f  as  cited  in  (/)  Fallejo  ▼.    Wheeler,    Cowp.     14S. 

8  East,  135, 136.  But  see  Hobbs  v.  Hamum,  3  Campb.  94, 

(6)  Earle  ▼.  Rowerrft^  8  East,  126.  where  it  was  held,  that  if  a  chartered  ship 

(c)  Phyn  V.  Royal  Exch.  Ate,  Comp.y  be  lost,  by  means  of  the  captain  engaging 
7  T.  R.  505.  in  an  illegal  trade,  in  obedience  to  the 

(d)  Per  Lee^  C.  J.,  in  Stamma  v.  Brown^  orders  of  the  charterer,  this  is  not  a  loss 
as  cited  by  Lawrence^  J.,  from  a  MS.  note  by  barratry  for  which  the  shipowner  can 
in  7  T.  R.  508.  recover  against  the  underwriters. 

(e)  Nutt  V.  Bourdieuy  1  T.  R.  323. 
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barratrous  act  is  committed  with  the  privity  of  the  freighter,  the 
underwriter  is  not  discharged,  unless  he  can  show  that  the  ship- 
owner also  was  privy  to  the  barratry  {ff). 

It  appears,  from  the  preceding  remarks,  that  where  the  owner  of 
the  ship  consents  to  the  act  done,  such  act  is  not  barratry  (A).  So 
where  the  master  of  the  ship  is  also  owner  he  cannot  commit 
barratry,  because  he  cannot  commit  fraud  against  himself  (i).  And 
the  same  rule  holds  in  equity,  where  the  owner,  having  mortgaged 
the  ship,  acts  as  master,  for  the  mortgagor  is  considered  in  equity 
as  the  owner  of  tlie  thing  mort^ged  (A).  But  where  the  master  is 
part  owner  only  he  may  commit  barratry  (/).  Proof  of  the  master 
having  committed  barratry  is  prima  facie  sufficient  to  entitle  plain- 
tiff to  recover,  without  showing  negatively  that  the  master  was 
not  owner  or  general  freighter.  If  the  underwriter  insists  on  this 
as  a  defence,  it  is  incumbent  on  him  to  show  that  the  master  was 
also  owner  or  general  freighter.  Barratry  cv^not  be  committed 
against  the  owner  of  the  ship  with  his  consent.  It  is  not  neces- 
sary that  the  loss,  in  consequence  of  the  barratry,  should  happen 
in  the  very  act  of  committing  the  barratry :  it  is  sufficient  if  it  nap- 
pen  at 'any  time  afterwards,  and  before  the  voyage  insured  is 
completed;  but  it  must  happen  during  the  voyage  insured,  and 
within  the  time  limited  by  the  policy;  for  where  the  master,  in 
the  course  of  the  voyage,  committed  barratry  by  smuggling,  on  his 
own  account,  by  hovering,  and  runnii^  brandy  on  shore  in  casks 
under  sixt^  gallons,  and  the  ship  afterwards  arrived  at  the  port 
of  destination,  and  was  there  moored  at  anchor  twentv-four  hours 
in  safety,  after  which  she  was  seized  by  the  revenue  officers  for  the 
smuggling;  it  was  held,  that  the  underwriter  was  discharged  (m). 
The  captain  of  a  ship  insured,  barratrously  carried  her  out  of  the 
course  of  her  voyage,  procured  her  to  be  condemned  in  a  vice- 
admiralty  court,  sold  her,  and  delivered  her  to  the  purchaser.  In 
an  action  on  the  policy,  to  which  the  Statute  of  Limitations  was 
pleaded.  Lord  Ellenborough  was  of  opinion,  that  the  cause  of  action 
did  not  accrue,  as  the  loss  did  not  happen,  until  the  master  had 
divested  himself  of  the  possession  of  the  ship,  by  delivering  her  to 
the  purchaser;  and  therefore,  although  the  barratrous  abandonment 
of  the  voyage,  for  the  purpose  of  making  away  with  the  ship,  and 
fraudulent  condemnation,  had  taken  place  more  than  six  years 
before  the  commencement  of  the  action,  yet  as  the  sale  and  delivery 
were  within  six  years,  the  plea  did  not  operate  as  a  bar  (w).  As  it 
is  not  necessary  to  aver  the  fact  whereby  the  loss  is  occasioned,  in 
the  very  words  of  the  policy,  provided  the  fact  alleged  be  within 

{g)  Bou^fiower  ▼.  Wilmer,  London  Sit-  (k)  Lewin  v.  SuattOj    Postleth.   Diet, 

tingt  after  T.  T.  21  Gea  11.,  coram  Lee,  voL  1,  p.  1^7,  per  Lord  Hardwieket  Ch, 

C.  J.,  MSS.  (/)  Jotut  V.  NichoUon,  10    Exch.    28; 

(A)  Stamma  v.  Brown,  Str.  1178  ;  Nutt  S.  C.  23  L.  J.»  Exch.  330. 

▼.  Bmwdieu,  1  T.  R.  323.  (m)  T^ckyer  ▼.  Offiey,  1  T.  R.  252. 

(i)  Admitted   S.    C,    and    in  Bon  ▼.  (n)  Hibhert  v.  Martin,  1  Campb.  539. 
Hunter,  4  T.  R.  33. 
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the  meaning  of  these  words ;  in  a  case  where,  by  the  policy,  the 
insurance  was  a^inst  the  barratry  of  the  master,  and  the  breach 
assigned  in  the  declaration  was,  that  the  ship  was  lost  by  the  fraud 
and  n^lect  of  the  master,  the  declaration  was  held  to  be  good ;  for 
barratry  imports  fraud,  and  he  who  commits  a  fraud  may  properly 
be  said  to  be  guilty  of  neglect,  viz.  of  his  duty  (o). 

5.  Loss  by  Fire, 

Fire  is  expressly  mentioned  in  the  policy,  as  one  of  the  perils 
against  which  the  underwriters  agree  to  indemnify  the  assured.  In 
an  action  on  a  policy,  where  the  loss  was  stated  to  be  by  fire,  it 
appeared  that  the  ship  in  question  having  been  chased  by  an  enemy 
of  superior  force,  the  captain,  in  order  to  prevent  her  from  falling 
into  the  hands  of  the  enemy,  set  her  on  fire.  It  was  held,  that 
this  loss  was  covered  by  the  policy;  Lord  JEllenbarough,  C.  J., 
observing,  that  if  th«  ship  is  destroyed,  it  is  immaterial  whether  it 
is  occasioned  by  a  common  accident,  or  by  lightning,  or  b^  an  act 
done  in  duty  to  the  state.  Nor  could  it  make  any  difference 
whether  the  ship  was  thus  destroyed  by  third  persons,  subjects  of 
the  kin^  or  by  the  captain  and  crew,  acting  with  loyalty  and  good 
faith.  Fire  was  still  the  causa  causans,  and  the  loss  within  the 
perils  insured  against  (/>)  If  a  fire  arises  on  board  a  ship  from 
the  damaged  quality  of  the  goods  insured,  the  underwriters  are  not 
liable;  but  if  the  loss  is  not  so  occasioned,  the  policy  will  not  be 
vitiated  by  the  non-disclosure  of  the  condition  of^  the  goods  to  the 
underwriter  (y).  Upon  a  poUcy  on  a  ship  by  which  the  underwriters 
insured  against  fire  and  barratry  of  the  master  and  mariners,  it  was 
held,  that  the  underwriters  were  liable  for  a  loss  by  fire,  occasioned 
by  the  negligence  of  the  master  and  mariners  (r). 

6.  By  other  Losses, 

These  general  words  were  not  the  immediate  subject  of  judicial 
construction  in  our  courts,  until  the  case  of  Cullen  v.  Butler,  5  M. 
&  S.  461.  There  the  master  and  crew  of  a  British  ship,  believing 
the  ship  insured  to  be  an  enemy's  ship  about  to  attack  them,  fired 
at  her  and  sunk  her  with  the  goods  on  board.  This  loss  was 
specially  set  forth  in  the  second  count  of  the  declaration ;  and  the 
court  held,  that  the  plaintiff  was  entitled  to  recover  upon  it,  inas- 
much as  it  fell  within  the  general  and  comprehensive  words  in  the 
policy  subjoined  to  the  particular  causes  of  loss,  viz,,  "  All  other 
perilsy  losses,  and  misfortunes,  which  had  or  should  come  to  the 
damage  of  the  goods  and  ship,  or  any  part  thereof"*  In  an  action 
on  a  policy  of  insurance,  from  Spam  to  Cuba  and  the  Spanish 
Main,  the  declaration  stated  the  insurance  to  be  on  dollars.     The 

(o)  Knight  ▼.  Cambridget   Lord  Raym.  (q)  Boyd  v.  Dubois^  S  Campb.  138. 

1349 ;  Str.  681 ;  3  Mod.  230.  (r)  Busk  v.  Royai  E*eh.  Au,  Camp,,  2 

(p)  OordoH  V.  Rimmingtont   1  Campb.  B.  &  A.  73. 
123. 
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interest  was  averred  to  be  in  a  subject  of  the  King  of  Spain.  It 
stated  that  hostilities  had  commenced  between  Spain  and  South 
America.  The  loss  was  stated  as  follows :  namely,  that  while  the 
ship  was  on  her  voyage,  an  armed  vessel  proceeded  from  a  ship 
acting  under  the  authority  of  persons  exercising  the  powers  of 
government  in  South  America,  made  up  to  the  snip,  on  board  of 
which  the  dollars  were,  in  order  to  attack  her ;  and  that  the  master^ 
in  order  to  prevent  the  dollars  from  falling  into  their  hands,  threw 
them  overboard.  It  then  stated,  that  the  armed  boat  did  attack 
the  ship,  and  capture  her.  To  this  declaration  there  was  a  general 
demurrer ;  and  the  question  was,  whether  this  was  a  loss  within 
the  policy.  It  was  held,  that  it  was ;  that,  taking  all  the  circum- 
stances together,  it  must  be  considered  that  the  master  acted 
properly  in  throwing  the  dollars  overboard.  If  the  defendant  had 
mteuded  to  dispute  that,  he  should  have  gone  to  trial.  They  said 
they  considered  that  this  was  a  loss  by  jettison  which  meant  any 
throwing  overboard  exjustd  causA,  All  the  foreign  writers  agree 
that  the  master  may  set  fire  to  a  ship,  to  prevent  its  iiEdling  into  an 
enemy's  hands.  This  case  fell  within  the  same  principle.  The 
dollars  would  have  been  useful  to  the  enemy  in  the  prosecution  of 
the  war.  It  was  the  master's  duty  to  prevent  the  enemy  from 
seizing  them.  The  circumstance  of  the  insurer  not  being  a  subject 
of  Spain  could  make  no  difference.  They  said  that  this  might  also 
be  considered  as  a  loss  by  enemies,  and  would  also  fall  within  the 
general  words  "other  losses  "  («).  Where,  in  an  action  on  a  policy 
of  insurance  on  a  ship  in  the  usual  form,  for  twelve  months,  at  sea 
and  in  port,  the  loss  averred  was  as  follows :  that  the  ship  having 
arrived  at  the  harbour  of  St.  J.,  and  discharged  her  cargo,  it  became 
necessary  to  place  her,  and  she  was  accordingly  placed,  in  a 
graving-dock,  there  to  be  repaired,  and  near  to  a  certain  wharf  in 
die  gravine-dock ;  and  that  whilst  she  was  there,  by  the  violence 
of  the  wind  and  weather,  she  was  thrown  over  on  her  side,  whereby 
she  struck  the  ground  with  great  violence,  arid  was  bilged,  &c.  ft 
was  held,  that  this  was  a  loss  within  the  general  words  of  the 
policy,  "all  other  perils, losses, and  misfortunes,  &c.,"  for  which  the 
underwriters  were  liable.  Held  also,  that  the  above  facts,  with  the 
additional  circumstance  of  there  being  two  or  three  feet  water  in 
the  graving-dock  when  the  accident  happened,  did  not  amoimt  to 
a  loss  by  perils  of  the  sea  (0*  An  underwriter  is  liable  for  losses 
occurring  in  the  transhipment  of  goods  from  the  ship  to  the  place 
of  landing,  where  such  transhipment  is  in  the  usual  course  of  the 
voyage,  dthough  such  risk  he  not  specially  mentioned  in  the 
policy  (m). 

(«)  Butler  ▼.  Wildmam,  3  B.  &  A.  898.         N.  G.  610. 

(0  PhilUps  and  another  t.  Barber,  5  B.  (u)  Stewart  ▼.  BeU,  5  B.  &  A.  288.   See 

ft  A.  161.    See  Denaux  y.  rjnetm,  6  B.      Harruon  y.  Etlisy  26  L.  J^  Q*  B.  289. 

— ♦ 
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V.  Of  Total  Losses  and  Abandonment, 

A  total  loss  is  of  two  kinds :  one,  where  the  whole  property 
insured  perishes;  the  other,  where  the  property  exists,  but  the 
voyage  is  lost,  or  the  expense  of  pursuing  it  exceeds  the  benefit 
arising  from  it  (x).  In  the  latter  case,  the  assured  may  elect  to 
abandon  to  the  underwriter  all  right  to  such  part  of  the  property 
as  may  be  saved,  and  having  given  due  notice  of  his  intention  to  do 
so,  the  assured  will  then  be  entitled  to  demand  a  compensation  as 
for  a  total  loss ;  but  if  the  assured  does  not  in  fact  abandon  (y), 
or  if  he  omits  to  ^ve  the  underwriter  notice  {z)  of  his  having 
abandoned,  or  if,  being  required  by  the  underwriter  to  assign  over 
his  interest  in  the  property  insured,  he  refuses  so  to  do  (a),  he  will 
not  be  entitled  to  claim  as  for  a  total  loss;  unless,  in  the  conclusion, 
there  be  an  actual  total  loss  (6). 

If  the  subject-matter  of  insurance  ultimately  exist  in  specie,  so 
as  to  be  capable  of  being  restored  to  the  hands  of  the  assured,  there 
cannot  be  a  total  loss,  unless  there  has  been  an  abandonment  (c). 
And  in  order  to  justify  an  abandonment,  there  must  have  been  that, 
in  the  course  of  the  voyage,  which  at  the  time  constituted  a  total 
loss  (d).  The  question  whether  the  loss  be  partial  or  total  is  pre- 
cisely the  same,  whether  the  policy  be  valued  or  open  {e).  In  Irving 
V.  Manning,  Patteson,  J.,  in  delivering  the  opinion  of  the  judges, 
referring  to  the  case  of  AUen  v.  Sugrue,  and  other  cases,  said :  "  The 
principle  laid  down  in  these  latter  cases  is  this :  that  the  question 
of  loss,  whether  total  or  partial,  is  to  be  determined  just  as  if  there 
were  no  policy  at  all,  and  the  established  mode  of  putting  the 
question,  when  there  has  been  what  is,  perhaps  improperly,  called 
a  constructive  total  loss  of  a  ship,  is  to  consider  the  policy  as  alto- 
gether out  of  the  question,  and  to  inquire  what  a  prudent  unin- 


(«)  If  the  Yoyage  be  defeated,  it  is  the 
same  thing  for  this  purpose  as  if  the  ship 
be  lost  Lawrence,  J.,  6  T.  B.  425.  But 
see  Parsant  v.  Scott,  2  Taunt  363,  and 
Anderson  y.  Waliity  3  Campb.  440 ;  2  M. 
&  S.  240,  and  poet,  p.  984.  See  also 
Hunt  V.  Royal  Exch,  As*.  Comp,,  5  M.  & 
S.47. 

(y)  An  assurance  was  effected  on  some 
hogsheads  of  sugar  on  a  voyage  from 
Ostend  to  Havre.  The  vessel  sailed  from 
Ostend,  but  was  forced  on  shore,  and  the 
cargo  damaged.  The  aasiured  wrote  to 
the  underwriters,  to  inform  them  of  the 
circumstances,  and  of  the  injury  which  the 
sugars  had  sustained.  The  underwriters, 
in  answer,  desired  "that  the  assured 
would  do  tlie  best  with  the  damaged  pro- 
perty." It  was  held,  that  the  letter, 
coupled  with  the  answer,  did  not  amount 
to  abandonment  Thelbuon  ▼.  Fletcher, 
1  £8p.  N.   P.  G.  73,  per  Kenyon,  C.  J. 


"The  abandonment  must  be  direct  and 
express,  and  I  think  the  word  abandon 
should  be  used  to  make  it  effectual." 
Parmeter  y.  Todhunter,  1  Campb.  542,  per 
Lord  Ellenborough, 

(«)  Notice  of  abandonment  is  neces- 
sary, although  the  ship  and  cargo  have 
been  sold  and  converted  into  money, 
when  the  notice  of  the  loss  was  received. 
Hodgson  v.  Blackiston,  Park,  281,  n. 

(a)  Havelock  v.  Rockwood,  8  T.  R.  268, 
more  fully  reported  by  N.  Atcheson,  8vo. 
1800. 

(b)  MellUh  V.  Andrews,  15  East,  13. 

(c)  Per  Bayley,  J.,  in  HoUUworth  y. 
Wise,  7  B.  8c  C.  798 ;  and  see  Fleming  v. 
Smith,  1  H.  L.  Cas.  535  ;  and  Knight  v. 
Faith,  15  Q.  B.  659. 

(d)  Holdsworth  V.  Wue,  7  B.  &  C.  799. 

(e)  Allen  v.  Sugrue,  8  B.  &  G.  561.  See 
also  Stewart  v.  Greenock,  2  H.  L.  C«s.  159. 
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sured  owner  would  have  done  in  the  state  in  which'  the  vessel  was 
placed  by  the  perils  insured  against :  if  he  would  not  have  repaired 
the  vessel,  it  is  deemed  to  be  lost.  When  this  test  has  been  ap- 
plied, and  the  nature  of  the  loss  has  been  thus  determined,  the 
3uantum  of  compensation  is  then  to  be  fixed.  In  an  open  policy, 
iie  amount  of  compensation  must  be  then  ascertained  by  evidence ; 
in  a  valued  one  the  agreed  total  value  is  conclusive ;  each  party  has 
conclusively  admitted  that  this  fixed  sum  shall  be  that  which  the 
assured  is  entitled  to  recover  in  case  of  a  total  loss.  It  is  argued, 
that  this  course  of  proceeding  infringes  on  the  generally-received 
rule,  that  an  insurance  is  a  mere  contract  of  indemnity,  for  that 
thus  the  assured  may  obtain  more  than  a  compensation  for  his  loss; 
and  it  is  so.  A  policy  of  insurance  is  not  a  perfect  contract  of  in- 
demnity :  it  must  be  taken  with  this  qualification,  that  the  parties 
may  agree  beforehand  in  estimating  the  value  of  the  subject  insured 
by  way  of  liquidated  damages,  as  indeed  they  may  in  other  con- 
tracts to  indemnify"  (/). 

Capture,  or  the  necessary  desertion  of  the  ship,  constitutes  a 
total  loss  ig) ;  and  the  mere  existence  of  a  ship  after  a  total  loss 
and  abandonment  will  not  reduce  it  to  a  case  of  partial  loss,  unless . 
the  ship  be  in  this  kingdom  under  such  circumstances,  that  the 
assured  may,  if  they  please,  take  possession  (A).  Insurance  on 
goods.  The  vessel  was  wrecked,  part  of  the  goods  were  lost,  and 
part  got  on  shore,  but  (whilst  on  shore)  were  destroyed  and  plun- 
dered by  the  inhabitants  of  the  coast  of  the  Isle  of  France,  so  that 
no  portion  of  them  came  again  into  the  possession  of  the  assured. 
It  was  held,  that  this  was  a  total  loss  by  perils  of  the  sea,  and  no 
noticie  of  abandonment  was  necessary  (i). 

''Where  memorandum  goods  of  the  same  species  are  shipped,  whe- 
ther in  bulk  or  in  packages,  and  whether  expressed  by  distinct  valu- 
ation or  otherwise  in  the  policy,  to  be  separately  insured,  and  there  is 
no  general  average  or  standing,  the  ordinary  memorandum  exempts 
the  underwriters  from  liability  for  a  total  loss  or  destruction  of  part 
only,  though  consisting  of  one  or  more  entire  package,  or  packages, 
and  although  such  package  or  packages  be  entirely  destroyed  or 
otherwise  lost  by  the  specified  perils  "  (A).  But  where  articles 
essentially  different  were  insured,  as  "  master's  effects,"  and  the 
master  saved  his  chronometer  and  a  few  other  articles,  but  the  rest 
were  totally  lost,  the  value  of  these  was  held  to  be  recoverable 
firom  the  underwriters  (/). 

(/)  Irvhtg  T.  Manning,  1  H.  L.  Cas.  (0  Bondrett  ▼.  Hentigg,  1  Holt's  N.  P. 

817.  C.  149,  C.  B.,  Gibbs,  C.  J. 

ig)  Per  Bayley,  J.,  Holdtvwrth  ▼.  ffise,  {k)  Judgment  of  the  Court  of  Error  in 

7  B.  &  C.  799.     See  Chapman  v.  Benson,  Ralli  v.  Johnson,  6  E.  &  B  422 ;  S.  C.  25 

5C,  B.  830;  Deany.Homby,  28  L.  J.,  L.  J.,  Q.  B.  300;  EntwUtle  v.  EllU,  6 

Q.  B.  129 ;  &  C.  3  E.  &  B.  180.  W.  R.  76. 

{h)  Btlver  v.  Henderson,   4  M.   &    S.  (/)  /><f^T.  Mackenzie,  26  L.  J.,  C.  P. 

876 ;  CoUtgan  T.  The  London  Ass  Comp,,  813  ;   Wilkinson  v.  Hyde,  27  L.  J.,  C.  P. 

5  M.  ft  8. 447.  116. 


978  INSURANCE. 

An  insurance  was  effected  on  freight,  and  on  the  cargo  from 
Quebec  to  London-  This  ship  sailed  from  Quebec,  and  on  her 
voyage  sprung  a  leak,  and  in  tnat  state  was  run  aground  on  a  reef 
of  rocks,  and  was  in  imminent  danger  of  being  carried  away  and  de- 
stroyed; whereupon  the  captain,  by  the  advice  of  a  surveyor  and 
of  an  agent  for  the  owners,  who  was  also  a  part  owner  himself,  sold 
the  ship  and  cargo.  The  ship  was  afterwards  saved  by  the  pur- 
chasers, and  repaired,  and  brought  a  cargo  to  London.  In  an  action 
by  the  assured  against  the  underwTiters  on  freight  for  a  total  loss, 
the  jury  found  that,  in  effecting  the  sale,  the  master  had  acted 
fairly  for  the  benefit  of  all  concerned ;  and  the  court,  upon  special 
veraict,  held,  that  the  captain  was  justified  in  making  such  sale, 
and  that  an  abandonment  of  freight  was  not  necessary,  inasmuch 
as  there  was  nothing  to  abandon ;  for  the  sale  being  right,  the  ship 
and  cargo  were  gone  into  different  hands ;  and  sh^  could  not  earn 
freight  for  the  underwriters  (m).  On  this  last  point,  see  Green  v. 
Royal  JExch.  Ass,  Co,^  6  Taunt.  68,  and  Mount  v.  Harrison^  4 
Bingh.  388.  Benson  v.  Chapman,  (in  error,)  5  C.  B.  363.  As  in 
these  cases  of  sale,  the  exercise  of  a  right  judgment  of  the  master 
is  in  question ;  questions  are  admissible  to  show  that  he  is  an 
habitual  drunkard  (n). 

In  a  case  where  hides  insured  from  Valparaiso  to  Bordeaux,  free 
of  particular  average,  unless  the  ship  were  stranded,  arriving  at 
Rio  Janeiro  on  their  way  to  Bordeaux,  in  a  state  of  incipient  pu- 
tridity occasioned  by  a  leak,  were  sold  for  one  quarter  of  the  value 
at  Rio,  because,  by  the  process  of  putrefaction,  they  would  have 
been  destroyed  before  they  could  have  reached  Bordeaux.  The 
assured  received  news  of  the  damage  to  the  hides,  and  their  sale  at 
the  same  time.  It  was  held,  that  the  assured  might  recover  as  for 
a  total  loss  without  abandonment  (o).  It  was  there  observed  by 
Lord  Abinger,  delivering  the  judgment  of  the  court,  that  "  if  goods 
once  damaged  by  the  perils  of  the  sea,  and  necessarily  landed  be- 
fore the  termination  oi  the  voyage,  are,  by  reason  of  that  damage, 
in  such  a  state,  that  though  the  species  be  not  utterly  destroyed, 
they  cannot  with  safety  be  reshipped  into  the  same  or  any  other 
vessel ;  if  it  be  certain  that  before  the  termination  of  the  original 
voyage  the  species  itself  would  disappear,  and  the  goods  assume  a 
new  form,  losing  all  their  original  character  ;  if,  though  imperish- 
able, they  are  in  the  hands  of  strangers  not  under  the  control  of  the 
assured;  if,  by  any  circumstance  over  which  he  has  no  control, 
they  can  never,  or  within  no  assignable  period,  be  brought  to  their 
orijginal  destination ;  in  any  of  these  cases,  the  circumstance  of  their 
existing  in  specie  at  that /arced  termination  of  the  risk  is  of  no  im- 
portance. The  loss  is,  in  its  nature,  total  to  him  who  has  no  means 
of  receiving  his  goods,  whether  his  inability  arises  from  their  an- 

(m)  Idle  y.  Royal  Exch.  Au.  Comp,,  8       13  Q.  B.  292 ;  5.  C.  18  L.  J..  Q.  B.  121. 
Taunt.  765.  {o)  Roux  ▼.  Salvador  (in  error)^  io  Exch. 

(n)  Alcock  ▼.  Royal  Exch,  Ass,  Comp.,      Cham.,  3  B.  N.  C.  266. 
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nihilation  or  from  any  other  insuperable  obstacle."  When  the 
assured  has  received  intelligence  of  such  a  loss  as  entitles  him  to 
abandon  (p),  it  is  incumbent  on  him  to  make  his  election  to  abandon 
and  to  give  notice  thereof  to  the  underwriter  within  a  reasonable 
time (q) J  after  receipt  of  the  intelligence;  otherwise  the  assured 
will  be  considered  as  having  waived  his  right  to  abandon,  and  in 
ca.se  any  part  of  the  property  insured  be  saved,  he  can  recover  as 
for  a  partial  loss  only.  But  the  assured  is  entitled  to  a  reasonable 
time  tor  acquiring  a  foil  knowledge  of  the  state  of  a  damaged  cargo, 
before  he  is  bound  to  elect,  whether  he  shall  abandon ;  therefore, 
where  a  ship  bound  from  Liverpool  to  Calais,  put  back  to  Liverpool 
on  the  20th  of  December,  when  the  cargo,  consisting  of  su^ar,  was 
immediately  relanded  and  surveyed: — the  owners  in  London 
received  a  letter  from  their  agents  at  Liverpool,  dated  29th  of 
December,  stating,  that  the  cargo  was  much  damaged,  but  that  it 
was  still  in  contemplation  to  send  it  on ;  and  another  dated  7th  of 
January,  stating  that,  on  further  examination,  the  whole  cargo  was 
found  to  be  damaged ;  it  was  held,  that  the  owners,  on  the  receipt 
of  the  last  letter,  were  still  in  time  to  abandon  (r). 

Insurance  for  8000/.  on  ship  Vittoria,  and  4000/.  on  freight  "  at 
and  from  London  to  the  East  Indies,  and  back."  The  ship  sailed 
sea-worthy  from  Calcutta,  on  her  voyage  home,  when,  in  addition 
to  some  damage  which  she  sustained  in  the  River  Hooghly,  she 
encountered  two  storms  at  sea,  by  which  she  was  so  shattered  as  to 
render  it  necessary  for  the  captain  to  put  back;  and  he  returned 
to  Calcutta  on  the  30th  of  August,  1820.  On  his  arrival  at 
Calcutta,  he  gave  notice  of  abandonment  to  the  agents  for  Lloyd's 
resident  there,  and  requested  that  their  surveyor  might  be  present 
at  the  surveys  of  the  snip.  The  agents  said,  they  had  no  authority 
to  accept  the  abandonment;  but  their  surveyor  attended  the  sur- 
veys, wnen  it  was  found,  that  the  ship  was  so  seriously  dama^d, 
that  the  expense  of  repairing  her  would  be  nearly  6000/.  The 
agents  refrised  to  undertake  the  repairs ;  and  the  captain,  having  in 
vain  attempted  to  borrow  money  for  that  purpose  by  hypothecation 
of  shipy  sold  the  ship  for  1200/.,  conceiving  that  to  be  the  best 
course  for  all  parties.  On  the  26th  of  April,  1821,  the  captain 
arrived  in  London,  where  the  owner  resided ;  and  on  the  3rd  of 
May,  the  ship's  papers  were  delivered.  On  the  5th  of  May,  the 
ship's  brokers  abandoned  to  the  underwriters.  In  an  action  on  the 
policy  on  the  ship,  the  jury  having  found  a  verdict  for  the  plaintiff, 
as  for  a  total  loss,  and  that  the  captain  had  sold  the  ship  from  a 
justifiable  cause,  the  court  (Richardson,  J.,  dissentientey)  refused 
to  grant  a  new  trial,  which  was  moved  for,  on  the  ground  that  the 
ship  ought  not  to  have  been  sold,  and  that  notice  of  abandonment 

(  p)  Mitchell  ▼.  Bdie,  1  T.  R.  608  ;  All-       Milford,  15  East,  563. 
wood  ▼.  Henckell,  Park,  280.  (r)  Gtrnon  v.  Royal  Etch,  A*t.  Comp^ 

{q)  Barker  v.  Blokes,  9  East,  283  ;  Hud^       6  Taunt.  383  ;  2  Marsh.  R.  88,  S,  C 
mm  ▼.  Harriwn,  3  B.  &  B.  97  ;  Davy  v. 

VOL.  II.  U 
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had  not  been  giTen  in  due  time  (5).  Where  the  sale  of  a  ship  and 
cargo  is  justifiaUe^  no  notice  of  abandonment  is  required  to  make 
a  total  loss  on  freight  (O.  The  cost  of  the  repairs  of  a  ship  which 
had  been  damaged  in  the  course  of  the  voyage,  iar  exceeded  the 
value  of  the  ship  and  freight,  and  for  which  cost,  the  master,  not 
being  able  to  borrow  the  money  in  any  other  manner,  executed  a 
bottomry  bond  for  the  amount,  charging  the  ship,  freight,  and 
cargo.  The  cargo  having  been  taken  out  during  the  repairs,  was 
resbipped,  and  eventually  reached  its  port  of  destination.  In  an 
action  against  the  underwriters  on  freight,  claiming  for  a  total  loss, 
it  was  hekl,  that  the  assured  was  not  entitled  to  recover  in  respect 
either  of  a  total  or  partial  loss  of  freight,  the  freight  having  actually 
been  earned,  and  its  receipt  by  the  obligee  of  the  bottomry  bond, 
being  in  law,  a  receipt  by  the  plaintiff  (u).  Freight,  while  the  ship 
is  in  a  course  of  earning  it,  is  a  benefit  or  advantage  incident  to 
the  ship,  and  as  a  general  rule,  becomes  the  property  of  the  under- 
writers paying  for  a  total  loss  (x).  But  if  the  same  person  is  the 
owner  of  the  goods  and  of  the  ship,  and  the  ship  is  abandoned,  the 
abandoners  can  claim  compensation  in  the  nature  of  fre^ht  only  to 
the  amount  of  any  benefit  which  the  owner  of  the  goods  may  have 
derived  from  the  use  of  the  ship,  subsequent  to  the  calamity  which 
caused  the  abandonmenl  iy).  The  title  of  the  underwriters  to  the 
cargo  of  an  abandoned  vessel  does  not  date  from  the  acceptance  of 
the  abemdonment^  but  has  relation  back  to  the  time  of  the  loss  (2r). 

If  one  of  several,  jointly  interested  in  a  cargo,  effects  an  in- 
surance for  the  benefit  of  all,  he  may  give  notice  of  abandonment 
for  all  (a).  Abandonment  is  necessary  to  make  a  constructive  total 
loss ;  but  if  there  be  an  actual  loss,  the  circumstance  of  the  assured 
having  previously  given  an  ineffectual  notice  of  abandonment,  will 
not  prejudice  his  claim  (h).  Where  a  ship  was  chartered  from 
Liverpool  to  Jamaica^  there  to  take  on  board  a  fuU  cargo  for  Liver- 
pool, at  the  current  rate  of  freight,  to  be  paid  at  one  month  from 
tibe  discharge  of  her  cargo  at  Liverpool;  and  the  shipowners 
effected  a  valued  policy  on  the  freight  at  and  from  Jamaica,  to  her 
port  of  discharge  in  the  United  Kingdom;  and  the  ship  arrived  at 
Jamaica,  and,  after  taking  on  board  one-half  of  her  cargoy  was  lost 
by  storoa,  the  remainder  of  her  cai^o  being  on  shore  and  ready  to 
be  sbifqped :  it  was  held,  that  the  assured  were  entitled  to  recover,, 
as  for  a  total  loss  (c). 

It  may  be  collected,  from  the  two  following  cases,  under  what 

(•)  Bead  ▼.  Bonkam^  »  B.  &  B.  147,  Int.  Comp.  y.  Turwr,  4  H.  L.  Cm.  ai2. 

cited  in  Roui  v.  Salvador,  1  B.  N.  C  542 ;  (y)  Miller  v.  WooifaUf  27  L.  J.,  Q.  B. 

ISc.  491,AC.  126. 

(0  Idie  V.  Jtbyol  EteJL  Au.  Comp^  8  («)  CmmmeU  v.  SemeU,  27  L.  J^  Bxich. 

Taunt.  765.  447. 

(«)  Benson  v.  Chapman,  S  C.  B.  95(> ;  (a)  Hunt  ▼.  Royal  Exch.  Jtt.  Comp^  6 

&  C.  2  H.  L.  Cas.  69«.  M.  &  S  47. 

(«)  Stwari  v.  Grmnook  Mar,  Ins,  Comp,^  (b)  MelUsh  v.  Andrews,  15  East,  13. 

2  H.  L.  Cas.  159.     See  alao  Scottish  Mar.  (c)  Dandmm  t.  Willasey^  1  M.  &  S.  313. 
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circumstances  the  assured  may  elect  to  abandon  and  claim  as  for 
a  total  loss.  A  ship  was  freignted  with  fish,  and  was  insured  on  a 
voyage  from  Newfoundland  to  the  port  of  discharge  in  Portugal  or 
Sj^aiDy  without  the  Streights,  or  England.  During  the  voyage  a 
violent  storm  arose,  in  consequence  of  which  it  became  necessary 
that  part  of  the  cargo  should  be  thrown  overboard,  and  the  ship  was 
so  much  disabled  as  to  render  it  necessary  for  her  to  go  into  port 
to  refit ;  but  before  she  could  reach  any  port,  she  was  captured  by 
the  French,  who  took  out  nearly  the  whole  of  the  crew  and  sent 
them  into  Frauce.  The  ship  having  remained  eight  days  in  pos^ 
session  of  the  enemy,  but  not  having  been  carried  into  port,  nor 
within  the  enemy's  fleet,  was  recaptured  and  brought  into  Milford 
Haven.  The  assured  immediately  gave  notice  of  their  intention  to 
abandon.  The  remainder  of  the  cargo  was  spoiled  whilst  the  ship 
lay  at  Milford  Haven,  and  before  she  could  be  refitted.  It  was 
hdd,  that  the  loss  being  in  its  nature  a  total  loss,  at  the  time  when 
it  hi^pened,  the  assured  had  a  right  of  election  to  abandon;  that 
the  subseouent  title  to  restitution  arising  from  the  recapture  of  the 
ship,  whicn  was  not  i»  a  ^nation  to  pursue  her  voyage^  could  not 
take  away  a  right  vested  in  the  assured  at  the  time  of  the  capture ; 
and  eonsequendy  that  the  assured,  having  given  immediate  notice 
of  abandonment,  were  entitled  to  recover  against  the  insurers  for  a 
total  loss  {d )«  A  riiip  and  goods  were  insured  for  a  voyi^e  from 
Mootserrat  to  London.  The  ship  was  taken  by  an  enemy,  who 
took  out  all  the  crew,  part  of  the  cargo,  (which  consisted  of  sugars,) 
and  the  rigging.  She  was  afterwards  recaptured,  and  carried  into 
New  York,  where  the  captain  arrived  on  the  2drd  of  June,  and 
taking  possession  of  her,  found  that  part  of  what  had  been  left  of 
the  cargo  had  been  washed  overboara ;  that  fifty-seven  hogsheads 
of  what  remained  were  damaged ;  and  that  the  ship  was  in  such  a 
state,  that  she  could  not  be  repaired  without  unloadmg  her  entirely. 
The  owners  had  not  any  storehouses  at  New  York,  where  the  sugars 
could  have  been  deposited  while  the  ship  was  repairing,  nor  any 
agent  there  to  advise  the  captain.  No  sailors  were  to  be  had. 
There  was  an  embargo  on  all  vessels  at  New  York  until  the  27th 
of  December;  and  by  the  destination  of  the  ship,  she  was  to  have 
arrived  at  London  in  July.  Thus  cireumstancea,  the  captain  sold 
the  cai^o,  and  contracted  for  the  sale  of  the  ship,  conceiving  that 
he  was  thereby  acting  most  beneficially  for  his  employers.  The 
captain  did  not  know  of  the  insurance.  The  assured,  upon  receiv- 
ing intelligence  of  what  the  captain  had  done,  offered  to  abandon 
to  the  underwriters,  and  made  a  demand  as  for  a  total  loss.  An 
action  having  been  brought  to  enforce  this  demand,  it  was  held, 
that  the  assured  were  entitled  to  recover  as  for  a  totsil  loss :  Lord 
Mansfieldy  C.  J.,  observing,  that  it  had  been  laid  down,  "  that  if 
the  voyage  was  lost,  or  not  worth  pursuing,  if  the  salvage  was  high, 

(d)  Gou  Y.  Withert^  2  Burr.  0SS. 

u  2 
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if  Airther  expense  was  necessary^  if  the  insurers  would  not  at  all 
events  undertake  to  pay  that  expense,  &c.,  the  insured  might 
abandon,  notwithstanding  a  recapture  "  {e). 

The  preceding  cases  were  cases  of  peculiar  circumstances,  so 
that  it  ought  not  to  be  inferred  from  them,  that  in  the  case 
of  a  mere  capture,  followed  by  a  recapture,  the  insured  may, 
after  the  recapture  (/)  abandon,  and  demand  as  for  a  total 
loss.  The  impropriety  of  making  such  an  inference  will  appear 
from  the  following  case : — A  ship,  valued  at  a  certain  sum,  was 
insured  on  a  voyage  from  Virginia  or  Maryland  to  London ;  during 
the  voyage  the  ship  was  captured  by  the  French,  who  took 
out  nearly  the  whole  of  the  crew,  and  put  in  a  prize-master  to 
carry  her  to  France.  Having  remained  seventeen  dfeys  in  pos- 
session of  the  enemy,  she  was  recaptured  by  an  English  man- 
of-war,  and  carried  mto  Plymouth,  whence  she  was  brought  into 
the  port  of  London,  by  the  order  of  the  owners  of  the  cargo  and 
the  recaptors.  The  assured,  having  received  intelligence  of  what 
had  happened,  gave  notice  to  the  underwriters  of  his  intention 
to  abanaon.  It  appeared,  that  no  damage  had  been  sustained 
from  the  capture,  except  what  arose  from  the  temporary  interrup- 
tion of  the  voyage,  ana  a  charge  for  salvage,  which  the  underwriter 
had  offered  to  pay.  The  cargo  had  been  delivered  to  the  freighters, 
who  had  paid  freight  for  the  same.  An  action  having  been  brought, 
in  which  the  assured  claimed  as  for  a  total  loss ;  it  was  held,  that 
in  cases  of  insurance,  the  plaintiff's  demand  is  for  an  indemnity, 
consequently  his  action  must  be  founded  upon  the  nature  of  the 
injury  sustamed  at  the  time  of  action  brought ;  that,  as  it  was 
repugnant,  upon  a  contract  of  indemnity,  to  recover  as  for  a  total 
loss,  when  the  final  event  had  decided  that  the  real  injury  was  an 
average  loss  only,  the  plaintiff  in  the  present  case  was  entitled  to 
recover  for  an  average  loss  only  ( g), 

A  later  decision  on  this  subject,  and  which  was  admitted  to  be  new 
in  specie,  must  not  pass  unnoticed.  The  defendant  had  subscribed 
two  policies,  one  on  ship,  and  the  other  on  freight  of  the  same  ship, 
on  a  voyage  from  Liverpool  to  Jamaica.  The  ship  was  captured  on 
the  21st  of  September,  and  recaptured  on  the  25th;  after  which, 
the  plaintiff  having  received  intelligence  on  the  30th  of  the  capture, 
but  not  of  the  recapture,  gave  notice  of  abandonment  on  the  1st  of 
October,  which  he  persevered  in  after  the  6th,  when  news  of  the  re- 
capture arrived,  and  that  the  ship  was  safe  in  a  port  in  Ireland,  but 
which  notice  the  underwriters  did  not  accept.     And  it  appeared, 

(e)  MilUi  Y.  Fletcher,    1    Dou{j[.  230 ;  N.   P.  C.  237  ;  but  if  they  neglect  this 

and  see  Young  v.  Turing^  2  M.  &  Gr.  593 ;  opportunity,  and  afterwards  the  ship  is 

2  Scott's  N.  R.  752.  recovered,  the  assured  can  only  claim  for 

(/)  The  assured,  upon  intelligence  of  the  loss  actually  sustained.    S.  C. 

a  capture,  may  abandon,  and  claim  as  for  (g)  Hamilton  v.  Mendes,  2  Burr.  1108  ; 

a  total  loss.     Admitted  per  Lord  Kenyan,  1  Bl.  R.  276. 
C.  J.,  in  M'Mastert  v.  Schoolbred,  1  Esp. 
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that  instead  of  a  total  loss,  there  had  been  only  a  small  partial  loss 
of  13/.  and  a  fraction,  for  salvage  and  charges  on  the  policy  on 
freight,  and  151,  and  a  fraction  on  the  ship  and  policy,  and  that  no 
damage  whatever  was  sustained  by  the  ship  whilst  in  the  possession 
of  the  enemy.  The  question  was,  whether,  that,  which  in  the  result 
turned  out  to  be  only  a  partial  loss  to  a  trifling  extent,  should, 
because  of  the  notice  of  abandonment  given  when  a  total  loss 
appeared  to  exist,  be  recovered  as  a  total  loss.  The  court  were  of 
opinion,  that  they  must  look  to  the  real  nature  of  the  contract  in 
a  policy  of  insurance,  which  was  nothing  more  than  a  contract  of 
indemnity ;  and  consequently,  as  that  which  was  supposed  to  be  a 
total  loss  at  the  time  of  the  notice  of  abandonment  first  given  had 
ceased,  and  as  only  a  small  loss  had  been  incurred  in  the  salvage, 
that  was  the  real  amount  of  the  indemnification  which  the  plaintiff 
was  entifled  to  receive  under  this  contract  of  indemnity  (A).  Lord 
EUenborough  observed,  ''  that  it  has  been  said  in  argument,  that 
the  offer  to  abandon  having  been  rightly  made  at  the  time,  a  right 
of  action  vested  in  the  assured,  which  could  not  be  defeated  by  the 
subsequent  events  :  but  that  proposition  is  not  only  not  true  in  the 
whole,  but  it  is  not  true  in  its  parts.  The  effect  of  an  offer  to 
abandon  is  truly  this,  that  if  the  offer  appear  to  have  been  properly 
made  upon  certain  supposed  facts  which  turn  out  to  be  true,  the 
assured  has  put  himself  in  a  condition  to  insist  upon  his  abandon- 
ment ;  but  it  is  not  enough  that  it  was  properly  made  upon  facts, 
which  were  supposed  to  exist  at  the  time,  if  it  turn  out  that  no 
such  facts  existed,  or  that  other  circumstances  had  occurred  which 
did  not  justify  such  abandonment.  It  may  be  said  to  be  properly 
made  upon  notice  received,  and  bandjide  credited,  by  an  assureo, 
of  his  ship  having  been  wrecked,  whether  such  intelligence  were 
true  or  not,  and  though  the  letter  conveying  it  turned  out  to  be  a 
forgery :  and  yet,  clearly  no  right  of  action  would  vest  in  him, 
founded  upon  an  abandonment  made  upon  false  intelligence,  and 
without  anything,  in  fact,  to  warrant  the  giving  of  such  notice. 
What  is  an  abandonment  more  than  this, — tnat  the  assured,  having 
had  notice  of  circumstances,  which,  if  true,  entitle  him  to  treat  the 
adventure  as  a  total  loss,  he,  in  contemplation  of  those  circum- 
stances, casts  a  desperate  risk  on  the  underwriter,  who  is  to  save 
himself  as  he  can  ?  But  does  not  all  this  presume  the  existence  of 
those  facts  on  which  the  right  accrues  to  him  to  call  upon  the 
underwriter  for  an  indemnity  ?  And  if  they  be  all  imaginary,  or 
founded  in  misconception,  or  if  at  the  time  it  had  ceased  to  be  a 
total  loss,  and  there  be  no  damage  to  the  assured,  or  at  least  if  the 
only  damnification  arise  out  of  flie  very  act  (the  recapture)  which 
saves  the  thing  insured  from  sustainmg  a  total  loss,  the  whole 
foundation  of  the  abandonment  fails."  So  where  upon  an  insurance 
on  ship  from  Rio  de  Janeiro  to  Liverpool,  the  ship  was  captured, 

(h)  Bainbridge  v.  Neihon,  10  East,  S29. 
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and  afterwards  recaptured ;  but  in  the  interval  the  assured,  having 
received  intelligence  of  the  capture,  gave  notice  of  abandonment, 
and  after  the  recapture  the  ship  arrived  at  Liverpool,  having  sus- 
tained a  partial  damage ;  it  was  held,  that  the  abandonment  was  not 
bindiDgy  and  that  the  assured  could  recover  for  a  partial  loss  only  (i). 

The  loss  of  the  voyage,  occasioned  by  the  detention  of  the  ship, 
will  not  enable  the  owner  to  recover  upon  a  poUcy  on  the  ^ip  as  for 
a  total  loss,  the  ship  having  been  released  before  abandonment  (i). 
^'  The  principle/'  said  Lord  Campbell^  ^'  laid  down  in  the  cases  is, 
that  if  there  be  once  a  total  loss  by  capture,  it  will  sttll  continue  to 
be  a  total  loss,  unless  something  afterwards  occurs  by  which  the 
assured  either  has  the  property  restored  to  him,  or  the  means  of 
obtaining  its  restoration "  (*).  Where  the  ship  was  wrecked^  but 
all  the  goods  were  brought  on  shore,  though  in  a  very  damaged  state, 
so  that  they  became  unprofitable  to  the  assured  :  it  was  neld,  that 
the  underwriters  on  the  goods,  who  were  freed  by  the  policy  firom 
particular  average,  could  not  be  made  liable  as  for  a  total  loss,  by 
a  notice  of  abandonment  (mV  '^  As  a  general  rule,  when  the  whole 
or  any  part  of  the  cargo  is  practicably  capable  of  being  sent  in  a 
marketable  state  to  its  port  of  destination,  the  master  cannot  sell, 
nor  the  assured  recover  as  for  a  total  loss"(n).  The  Court  of 
Common  Pleas  also  held,  in  that  case,  that  in  determining  whether  it 
were  practicable  to  send  on  the  cargo,  the  jury  were  bound  to  take 
into  consideration  the  following  items:  — L  The  cost  of  unship- 
ping the  cargo;  2.  Of  drying  and  warehousing  it;  3.  Of  tran- 
shipping it ;  4.  Of  sending  it  on  (if  it  could  not  be  forwarded  on 
other  terms)  at  a  higher  than  the  origind  rate  of  freight ;  5.  The 
amount  of  salvage  allowed  in  proportion  to  the  value  of  die  car^o 
saved.  If  the  total  of  these  items  exceeded  the  selling  value  of  the 
cargo  at  the  port  of  discharge,  then  the  loss  would  be  total,  other- 
wise only  average.  Policy  of  assurance  on  goods  (copper  and  iron) 
at  and  from  London  to  Quebec,  warranted  free  of  particular  average, 
and  the  ship,  owing  to  sea  damage  in  the  course  of  her  voyage,  was 
obliged  to  run  into  port  and  undergo  repair,  and  some  part  of  the 
goods  were  damaged,  and  the  repairs  detained  her  so  long  as  to 
prevent  her  reaching  Quebec  that  season,  and  no  other  ship  could 
be  procured  at  that  or  a  neighbouring  port,  to  forward  the  cargo  in 
time,  so  that  the  voyi^e  was  abandoned,  and  the  ship  aft;erwardB 
sailed  on  another  voyage ;  it  was  held,  that  this  was  not  a  total 
loss  of  the  goods,  and  that  the  assured  could  not  abandon  (o). 

(I)  Mr9lhent<m  v,  Barber,  5  M.  &   S.  in  Ratetto  t.  Gumey,  11  C.  B.  188 ;  iK  a 

418.  20  L.  J.,  G.  P.  257,  and  in  which  case 

(k)  ParionM  ▼.  Scott,  2  Taunt.  S6S.  that  court  declined  to  adopt  to  its  full  ex- 

(/)  Dean  v.  Hornby,  28  L.  J.,  Q.  B.  132.  tent  the  judgment  of  the  Exchequer  in 

(m)  Thompfon  v.ltoyalE*ch.Jss.  Comp^  Reimer  w.  Bingross,  6  Exch.  268. 

16  East,  214  ;  see  also  Navone  ▼.  Haddotty  (o)  Jnder§on  ▼.  WaWs,  2  M.  &  S.  240, 

9  C.  B.  36 ;  S,  C.  \9  L.  J.,  C.  P.  164.  recognized  in  Everth  ▼.  Smith,  2  M.  &  S. 

(n)  Per  Jervis,   C.  J.,   delivering    the  278,   and   in    Hunt  y.   Royal  Exeh,  Ju. 

judgment  of  the  Court  of  Common  Pleat  Comp,,  6  M.  &  S.  47. 
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A  loss  of  Toyage  for  the  season  by  perils  of  the  sea,  is  not  a 
ground  of  abandonment  upon  a  poHcy  on  goods,  with  a  clause  of 
warranty^  free  from  average,  &c.  where  the  cargo  is  in  safety,  and 
not  of  such  a  perishable  nature  as  to  make  the  loss  of  voyage  a 
loss  o(  the  commodity,  although  the  ship  be  rendered  incapable  of 
proceeding  in  die  voyage  ( j»).  Insurance  on  ship.  The  ship,  during 
her  voyage,  while  loading' her  homeward  cargo,  was  seized  by  the 
xarew  and  carried  away  to  a  distant  country  and  her  cargo  plundered, 
and  the  ship  deserted,  but  was  afterwards  retaken  by  another  diip, 
and  was  brought  with  a  small  remaining  part  of  her  cargo  to  an 
EogUsh  port  (not  the  port  of  her  destination),  and  part  of  her  ri^- 
gmff  was  gone,  and  she  could  not  be  made  fit  for  a  voyage  agam 
without  considerable  expense  in  providing  a  crew  and  stores :  it 
was  held,  that  this  was  not  a  total  loss  so  as  to  entitle  the  assured 
to  abandon  after  notice  of  the  recapture  (9).  '^  As  to  Otfss  v. 
Withers''  <r),  said  Lord  EllenboToughy  *'  there  may  be  some  doubt 
whether  it  is  similar  to  the  present  case,  and  t  must  say  that  there  is 
a  looseness  and  generality  in  the  expressions  which  have  been 
borrowed  in  argument  from  that  case  and  the  case  of  Hamilton  v. 
Memde$  («),  which  make  me  inclined  to  pause  upon  them.  What  has 
the  loss  of  the  voyage  to  do  with  the  loss  of  the  ship  ?  On  this 
subject  there  is  so  much  good  sense  in  the  judgment  of  Chief 
Justice  WiUes^  in  Pole  v.  Fitzgerald^  that  it  may  be  of  great  use 
to  resort  to  it  to  purify  the  mind  from  these  generalities"  (0« 

Where  a  ship  with  cargo  was  barratrously  taken  out  of  her 
course  by  the  crew,  and  the  ship  and  part  of  her  ciii^o  sold,  and 
the  remainder  sent  home  by  another  vessel ;  it  was  held,  that  this 
was  a  total  loss  of  the  cargo  from  the  time  of  the  committing  of  the 
act  of  barratry  («).  Upon  a  hostile  embargo  in  a  foreign  port,  the 
shipK>wner,  who  had  separately  insured  ship  and  freight,  aban- 
doned them  to  the  respective  underwriters  at  the  same  time ;  the 
abandonment  was  accepted  by  the  underwriters;  afterwards  the 
embargo  was  taken  off,  and  the  ship  completed  her  voyage  and 
earned  freight.  The  freight  having  been  paid  by  the  freighters  to 
the  underwriters  on  the  ship,  the  snipK>wner,  the  assured  brought 
an  action  against  one  of  the  underwriters  on  freight,  claiming  as 
for  a  total  loss ;  it  was  held,  that  the  assured  could  not  recover,  the 
freight  not  having  being  in  fact  earned :  or  supposing  it  to  have 
been  in  any  other  sense  lost  to  the  assured,  by  the  abandonment  of 
the  ship  to  the  underwriters  thereon,  it  was  so  lost,  not  by  any 
peril  insured  against,  but  by  the  voluntary  act  of  the  assured  in 
making  such  abandonment,  with  which,  and  the  consequences 
thereof   the  underwriters  on  freight  had  not  any  concern  (:r). 

{p)  Hunt  ▼.  Royal  Exeh.  Ass,  Comp ,  (i)  Willes,  641. 

<  If .  &  S.  47.  («)  DUion  v.  RM,  6  B.  ft  A.  5»7. 

iq)  FaUtner  v.  iZJfcM*,  2  M.  ft  S.  290.  («)  M>Ctrthy  ▼.  Ah$l,  k  East,  S88.  See 

(r)  AnU,  p.  981.  pott,  p.  986. 
(«)  Ante,  p.  982. 
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Policy  on  fruit  from  Cadiz  to  London,  with  the  usual  memorandum. 
In  the  course  of  the  voyage  the  fruit  was  so  much  damaged  by  the 
sea  water  that  it  became  rotten  and  stunk,  and  on  the  ship's  arrival 
at  an  intermediate  port,  into  which  she  was  driven,  the  government 
of  the  place  prohibited  the  landing  of  the  cargo.  The  ship  also, 
being  too  much  damaged  to  proceed  on  her  voyage,  was  sold,  and 
the  cargo  necessarily  thrown  overboard.  It  was  held,  on  a  case 
reserved,  that  the  assured  were  entitled  to  recover  for  a  total  loss ; 
and  Chambre,  J.,  said  **the  ship  is  expressed  to  have  been  so 
much  damaged  that  she  could  not  proceed,  but  was  sold;  now  this 
must  certainly  have  made  a  complete  end  of  the  voyage.  We  do 
not  construe  special  cases  so  strictly  as  we  do  special  verdicts ;  on 
the  whole,  therefore,  it  seems  to  me  that  the  loss  was  total,  and 
though  the  cargo  might  be  said  to  exist  in  specie,  yet  in  value  it 
did  not  exist  at  all.  If  that  be  so,  the  inference  of  law  is  plain. 
What  is  it  against  which  the  underwriters  protect  themselves  by 
the  memorandum  ?  Against  partial  damage.  For  what  reason  ? 
Because,  as  the  commodities  enumerated  are  perishable  in  their 
nature,  it  might  be  impossible  to  ascertain  with  exactness,  what 
pait  of  the  loss  arose  from  the  nature  of  the  commodity,  and  what 
from  sea  damage.  If  ever  there  was  a  case  of  total  loss,  it  cer- 
tainly is  the  present"  (y). 

After  satisfaction  made  as  to  the  goods  themselves,  if  restored  in 
specie,  or  compensation  made  for  them,  the  assured  stands  as  a 
trustee  for  the  insurer,  in  proportion  for  what  he  has  paid  (z).  A 
shipowner  having  chartered  his  ship  to  J.  S.,  insured  the  ship  and 
freight  with  different  sets  of  underwriters.  Having  notice  of  an 
embargo  laid  on  the  ship  in  a  foreign  port,  he  abandoned  the  ship 
and  freight  to  the  respective  underwriters,  and  received  the  whole 
amount  of  their  subscriptions  as  for  a  total  loss ;  first  undertaking, 
by  a  memorandum  on  the  ship  policy,  to  assign  to  the  underwriters 
thereon  his  interest  in  the  ship,  and  to  account  to  them  for  it :  and 
afterwards  undertaking,  by  a  similar  memorandum  on  the  freight 
policy,  to  assign  to  the  underwriters  on  freight  all  right  of  recovery, 
compensation,  &c.  The  ship  having  been  afterwards  liberated, 
returned  home,  and  earned  freight,  which  was  received  by  the  as- 
sured ;  it  was  held,  that  however  the  question  of  priority  as  to  the 
title  to  the  freight  might  have  been,  as  between  the  different  sets 
of  underwriters  litigating  out  of  the  same  ftind,  and  however  the 
weight  of  argument  might  preponderate  in  favour  of  the  under- 
writers on  the  ship,  yet  that  the  assured,  who  had  received  the 
freight,  was  at  all  events  liable  on  his  express  undertaking  to  pay  it 
over  to  the  underwriters  on  freight  (a).  But  in  a  subsequent  case 
which  arose  on  the  same  embargo ;  it  was  held,  that  although  the 

(y)  Dyton  t.  Rowcrrft^  8  B.  &  P.  478.  As  to  abandonment  of  freight,  see  Com  ▼. 

(«)  Randal  v.  Cochran,  1  Yes.  98.  Davidson  (in  error),  2  B.   &   B.  379,  and 

(a)   Thompson  v.  Rowcroft,  4  East,  S4.  Green  v.  Royal  Exch.  Ass.  Comp,,  6  Taunt. 

See  also  Leaiham  v.  Terry,  3  B.  &  P.  479.  68. 
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underwriter  on  freight  was  entitled  to  recover  the  freight  received 
by  the  assured,  yet  the  assured  might  deduct  out  of  it  title  following 
expenses: — 1.  The  expenses  of  ^e  ship  and  crew  in  the  foreign 
port,  including  port-charges  (besides  the  expenses  of  shipping  me 
cai^o,  which  exclusively  belonged  to  the  underwriters  on  freight). 

2.  Insurance  thereon.  3.  Wa^es  and  provisions  of  crew,  from  their 
liberation  in  the  foreign  port  till  their  discharge  here.  4.  Wages, 
(provisions  were  supplied  by  the  foreign  government,)  to  the  crew 
during  their  detention.  But  it  was  further  held,  that  the  assured 
was  not  entitled  to  deduct  out  of  such  freight:—!.  Charges  paid 
at  the  pK)rt  of  discharge  on  ship  and  cargo.     2.  Insurance  on  ship. 

3.  Diminution  in  value  of  ship  and  tackle  by  wear  and  tear  on  the 
voyage  home  (6). 

Where  the  subject-matter  of  the  insurance  is  at  first  of  the  value 
mentioned  in  the  {)olicy,  and  there  is  not  any  imputation  of  fraud, 
the  underwriter  will  be  bound,  in  case  of  a  loss,  by  the  valuation 
in  the  policy,  although  the  loss  happens  at  the  latter  end  of  the 
voyage,  at  which  time  the  property  insured  is  considerably  dimi- 
nished in  value ;  as  where  an  insurance  was  made  on  ship  stores, 
and  provisions,  valued,  on  a  certain  voyage,  and  the  ship  foundered 
on  her  arrival  at  the  port  of  dischai^e ;  it  was  held,  that  the  loss 
being  total,  and  no  fraud,  the  underwriter  was  liable  to  pay  the 
value  inserted  in  the  policy,  although  it  appeared  that  the  provi- 
sions to  the  amount  of  half  that  value  had  been  expended  (c). 
^  Valuation  at  the  sum  insured  is  an  estoppel  in  case  of  a  total 

l088"(rf). 

The  wages  and  provisions  of  the  crew  of  a  ship  during  its  de- 
tention, for  the  purpose  of  repairing  damages  sustained  by  perils  of 
the  sea,  are  not  chargeable  to  the  underwriters  of  a  policy  on  the 
ship(0«  Where  two  ships,  A.  and  B.,  come  into  collision,  and  both 
sustain  damage,  but  ship  A.  having  sustained  less  damage  than  ship 
B.,  the  owners  of  A.  were  compelled  to  pay  a  sum  of  money  to  the 
owners  of  ship  B.  so  as  to  equalize  the  loss  sustained  by  each  ;  it 
was  held,  that  the  sum  so  paid  was  not  a  loss  recoverable  under  a 
policy  on  the  ship  A.,  although  the  accident  occurred  under  cir- 
cumstances, that  the  loss,  by  the  direct  damage,  sustained  by  the 
ship  A.  was  recoverable  (/). 

An  action  upon  a  valued  policy ;  the  defendant  paid  into  court 
30/.  per  cent.  It  was  held,  that  this  was  merely  an  admission 
that  a  loss  of  30Z.  per  cent,  had  been  sustained,  and  no  more(^). 
Where  there  is  not  any  valuation  in  the  policy,  the  prime  cost  or 
invoice  price,  together  with  all  charges  until  the  goods  are  put  on 

(h)  ^arp  ▼.  Gladstone,  7  East,  24.  ante,  p.  976. 

(c)  Shawe  v.  Felton,  2  East,  109.  («)  Devaux  v.  Salvador,  6  Nev.  &  M. 

(d)  Per  Lee,  G.  J.,  in  Erasmus  t.  Bank,       713. 

M.  21  Geo.  1 1,  and  Smith  ▼.  FUxney,  Dec.  (/)  Ibid, 

13,   1747;    and  see  Trving  v.    Manning,  {g)  Rucker'^.  Palsgrave,  IT  fiunU  ^\9, 
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board,  and  the  premium  of  insurance,  will  be  the  foundation  upon 
which  the  loss  will  be  computed.  If  part  of  a  cargo,  capable  of 
distinct  valuation,  be  lost,  the  value  of  such  part  must  be  paid  (k)^ 
When  there  is  an  insurance  on  goods,  as  may  be  thereafter  declared 
and  valued,  the  assured  may,  by  duly  declaring  and  valuing  before 
the  loss,  make  it  a  valued  policy :  but  if  the  assured  do  not  so 
declare  and  value,  it  is  then  an  open  policy,  and  the  interest  must 
be  proved  at  the  trial. 


VI.  Of  Partial  Losses. 

A  partial  loss  upon  a  ship  or  ^oods  is  such  a  proportion  of  the 
prime  cost  as  is  equal  to  the  dimmution  in  value  occasioned  by  the 
damage  (i).  In  a  case  of  a  partial  loss  upon  goods,  by  sea 
damage,  the  rule  is,  that  the  underwriter  is  not  to  be  subjected  to 
the  fluctuations  of  the  market,  and  that  he  is  not  liable  for  any 
loss  which  may  be  the  consequence  of  the  duties  or  charges  to  be 
paid  after  the  arrival  of  the  commodity  at  the  place  of  its  destina- 
tion (A).  Hence,  in  computing  the  average  in  a  case  of  this  kind, 
the  difference  between  the  respective  gross  proceeds  (Z)  of  the  da- 
maged goods,  and  of  the  goods  if  they  had  arrived  sound  at  the 
port  of  delivery y  must  first  oe  ascertained.  Then,  whatever  aliquot 
part  of  the  gross  proceeds  of  the  sound  commodity  at  the  port  of 
delivery  such  difference  constitutes,  the  same  aliquot  part  of  the 
original  value  will  be  the  sum  for  which  the  underwriter  will  be 
liable :  e.  g.  suppose  a  hogshead  of  sugar  is  insured  on  a  voyage 
from  London  to  Hamburgh,  the  original  value  is  30/. ;  being  dete* 
riorated  by  sea  damage,  the  gross  proceeds  at  Hamburgh  amount 
to  40Z. ;  whereas,  if  me  sugar  had  not  been  damaged,  the  gross 
proceeds  would  have  amounted  to  50/.  The  difference  is  10/.,  or 
one-fifth  part  of  50/.  The  sum,  then,  which  the  underwriter  must 
pay  will  be  one-fifth  of  30/.,  the  original  value,  or  6/.  In  cases 
where  the  sums  are  more  complicated  than  in  the  preceding  in- 
stance, the  calculation  may  be  made  as  follows:  as  the  gross 
proceeds   of  the  sound     :     the  gross  proceeds  of  the  damaged 

:  :  the  original  value  :  a  fourth  Quantity,  which  being  found 
by  the  rule  of  three,  must  be  subtractea  from  the  prime  cost,  and 
the  difference  will  be  the  average  loss  or  sum  for  which  the 
underwriter  is  chargeable.  The  proportion  of  loss  is  calculated 
through  the  same  medium,  (that  is,  by  comparing  the  selling  price 
of  the  sound  commodity  with  the  damaged  part  of  the  same  com- 
modity at  the  port  of  delivery,)  whether  the  policy  be  valued  (m) 

(A)  Per  Lord  Elleulwough,  C.  J.,  Hor-  (0  Joknmm  Y.   Shtddmt,  8   EaM,   581  ; 

man  ▼.  Kingston^  3  Campb.  152.  Hwrry  w.  ^yal  Etch,  Att.  Comp^^  2  B.  Ac 

(t)  Marsh.  bS&.  P.  508. 

{Jt)  Lem»  V.  Rucker,  2  Burr.  1167.  (m)  LewU  y.  BMcker,  2  Burr.  1167. 
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or  open<n).  But  the  proportion  of  loss,  when  ascertained,  is  ap- 
pliea  to  different  atandarda  of  value.  For  the  original  value  in  the 
case  of  a  valued  policy  is  the  valuation  in  the  policy  (o) ;  but  in 
the  case  of  an  open  policy^  the  original  value  is  the  invoice  price  at 
the  port  of  delivery^  including  premiums  of  insurance  and  com- 
mission (ji). 

A  ship  received  considerable  damage  from  tempestuous  weather, 
and  the  crew,  completely  exhausted,  deserted  the  ship  on  the  high 
seas,  for  the  mere  preservation  of  their  lives ;  and  the  ship  was 
then  taken  possession  of  by  a  fresh  crew,  who  succeeded  in  con- 
ducting her  safeljr  into  port :  it  was  held,  that  such  desertion  of  the 
crew  did  not  of  itself  amount  to  a  total  loss ;  and  secondly,  that 
the  ship  having  been  sold  under  the  decree  of  the  Admiralty  Court 
to  pay  the  salvage,  and  it  not  appearing  that  the  assured  had  taken 
any  means  to  prevent  such  sale,  that  they  were  not  entitied  to 
abandon,  and  that  there  was  only  a  partial  loss  (9).  In  an  action 
OB  a  policy  on  ship  and  goods,  warranted  free  from  American  con- 
demration,  it  appeared,  that  the  ship  and  goods  were  damaged  by 
the  perils  of  the  sea,  and  were  afterwards  seized  by  the  American 
government,  and  condemned.  It  was  held,  that  tiie  total  loss  by 
snbseciuent  seizure  and  condemnation  took  away  from  the  assured 
the  right  to  recover  in  respect  to  the  previous  partial  loss  by 
sea  damage  :  inasmuch  as  the  immediately  operating  cause  of 
total  loss  was  one  from  which,  and  its  consequences,  the  under- 
writer was  by  express  provision  in  the  policy  exempted ;  and  as  the 
other  antecedent  causes  of  injury  never  produced  any  pecuniary 
loss  to  the  plaintiff:  and  as  there  never  existed  a  period  of  time 
prior  to  the  total  loss,  in  which  the  assured  could  have  practically 
called  on  the  underwriter  for  an  indemnity  against  the  temporary 
and  partial  injury  (r). 

The  liability  of  the  underwriter  is  not  restricted  to  the  single 
amount  of  his  subscription,  but  he  may  be  subject  either  to 
several  average  losses,  or  to  an  average  loss  and  total  loss,  or  to 
money  expended  and  labour  bestowed  about  the  defence,  safe- 
guard, ana  recovery  of  the  ship,  to  a  much  greater  amount  than  the 
subscription;  and  it  shall  be  recoverable  as  an  average  loss(«). 
.Upon  a  policy  on  hogsheads  of  sugar,  warranted  a^inst  particular 
average,  some  part  of  the  sugar  in  every  hogshead  being  preserved, 
thou^  less  than  three  per  cent,  on  the  cargo;  it  was  held(0, 
that  this  could  not  be  a  total  loss.  Where  an  insurance  was  effected 
on  wheat  shipped  in  bulk,  and  valued  at  1600/.,  free  from  average, 

(m)  f7jAer  y.  Nobht  12  East,  639.  an  open  policy. 

(0)  irving  ▼.  Manning,  antg,  p.  076.  (9)  Thtrnely  ▼.  Hehimh  2  B.  &  A.  516. 

(p)  See,  on  this  rabjecc,  Winter  ▼.  Hai-  (r)  Ltvie  Y.  Jwuom,  12  East,  648. 

dimandt   2  B.   &   Ad.  660,  where  it  ia  («)  Le  Chemmant  v.  Pearton,  4  Taunt. 

doabted  whether   the   payment  on  the  667. 

shipment  of  goods  can  be  added  to  their  (<)  Hedhurg  v.  Peanon,  7  Taunt.  164. 

price,  so  as  to  form  part  of  their  value  in 
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except  general,  or  the  ship  were  stranded,  and  the  ship  having 
sprung  a  leak,  part  of  the  wheat,  value  76/.,  was  pumped  out  with 
the  water  and  lost ;  it  was  held,  that  the  insured  could  not  recover 
as  for  a  total  loss  of  a  part ;  the  court  observing,  that  "  Where  the 
insurance  is  on  each  package  separately,  it  is  to  be  treated  as  a 
total  loss  upon  each  package  lost;  but  where  it  is  an  insurance 
upon  the  bulk,  unless  the  loss  exceed  a  certain  value  upon  the 
particular  article,  there  is  no  average  loss;  and  there  cannot  in 
such  a  case  be  any  total  loss  of  a  portion  only  of  the  cargo  («). 
On  the  memorandum  "  free  from  average  under  3/.  per  cent.,"  the 
underwriter  is  liable  for  the  amount  of  the  aggregate  of  several 
partial  losses,  each  less  than  3/.  per  cent,  but  amounting  together 
to  more  (x). 


VII.  Of  Adjustment. 

The  adjustment  of  a  loss  is  the  settling  and  ascertaining  the 
amount  of  the  indemnity  which  the  assured,  after  all  allowances, 
and  deductions  are  made,  is  entitled  to  receive  under  the  policy, 
and  fixing  the  proportion  which  each  underwriter  is  hable  to  pay  (y). 
An  adjustment  being  indorsed  on  the  policy,  and  signed  by  die 
underwriter,  with  a  promise  to  pay  in  a  given  time,  is  to  be  con- 
sidered as  a  note  of  nand  (2?),  but  it  does  not  require  a  stamp  (a). 
The  adjustment  is  only  primiL  faciei  and  not  conclusive  evidence 
against  the  underwriter  (i).  Hence,  where  a  witness  who  proved 
the  adjustment,  swore  that  soon  after  the  underwriters  had  signed 
it,  doubts  arose  in  their  minds  as  to  the  honesty  of  the  transaction, 
Lord  Kenj/on,  C.  J.,  was  of  opinion,  that  in  such  case  the  plaintiff 
should  produce  other  evidence ;  and  that  shutting  the  door  against 
inquiry,  after  an  adjustment,  would  be  putting  a  stop  to  candour 
and  fair  dealing  amongst  the  underwriters.  The  court  afterwards, 
on  a  motion  for  a  new  trial,  concurred  in  opinion  with  the  chief 
justice  (c).  The  production  of  the  policv  by  assured,  with  adjust- 
ment on  it  and  name  of  defendant  struck  off,  does  not  prove  pay- 
ment of  the  sum  adjusted  ;  for  it  frequently  happens,  that  the  name 
is  struck  off,  on  the  faith  of  an  adjustment,  where  nothing  is  paid, 
but  an  arrangement  made  to  pay  at  a  future  time  (d).  In  Herbert 
V.  Champion^  1  Campb.  134,  Lord  Ellenhorough  expressed  a  clear 
opinion,  that  an  adjustment  is  merely  an  admission  on  the  suppo- 
sition of  the  truth  of  certain  facts  stated,  that  the  assured  are  enti- 

• 

(u)  Hillt  V.  London  Ass.  Comp.,  5  M.  &  Simpson,  London  Sittings  after  M.  T.  41 

W.   569.     See  Ralii  v.  Johnson,  and  Duff  Geo.  III.,  MSS. 

V.  Mackenzie,  ante,  p.  977.  (b)  Per  Kenyan,  C.  J.,  in   Rogers   v. 

(«)  Blackett  V.  Royal  Exch,  Ass.  Comp.,  Maylor,  Park,  191. 

2  Cr.  &  J.  244 ;  2  Tyrw.  266.  (c)  De  Garron  v.  Galbraith,  Park,  194 ; 

(y)  Marsh.  529.  Peake's  Additional  Cases,  37,  S.  C. 

(c)  Hog  V.  Gouldney,  Beawes,  310,  Lee,  {d)  Adams  v.  Sanders,  M.  &  Malk.  873, 

C.  J.  Lord  Tenterden,  C.  J. 

(a)  Per   Kenyan,   C.   J.,    in    Wiebe  v. 
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tied  to  recover ;  and  although  it  is  incumbent  on  an  underwriter 
who  has  once  admitted  his  liability  by  an  adjustment  to  make  out 
a  strong  case,  yet,  until  actual  payment  of  the  money,  he  may  avail 
himself  of  any  defence  which  either  the  fiaicts  or  the  law  of  the 
case  will  furnish.  In  Shepherd  v.  Chewier^  1  Campb.  274,  it  was 
held,  that  an  adjustment  was  not  binding,  although  the  under- 
writer, at  the  time  of  signing  it,  had  an  opportunity  of  becoming 
acquainted  with  the  history  of  the  voyage,  and  the  circumstances 
attending  the  loss,  his  attention  not  having  been  drawn  to  the  fact 
which  discharged  his  liability  to  the  assured ;  Lord  JEllenborough, 
C.  J.,  observing,  that  the  adjustment  was  primd  facie  evidence 
against  the  defendant,  but  it  certainly  did  not  bind  him,  unless  there 
was  a  full  disclosure  of  the  circumstances  of  the  case :  unless  they 
were  cdl  blazoned  to  him  as  they  really  existed.  And  see  Lord 
CampbeWs  note  on  this  case,  in  which  he  has  shown,  that,  upon 
principles  of  law,  a  mere  adjustment  is  not  in  any  case  or  under 
any  circumstances  conclusive,  but  that  the  utmost  effect  which  can 
be  given  to  it,  is  to  transfer  the  burthen  of  proof  from  the  assured 
to  the  underwriters. 

A  ship  was  insured,  warranted  free  of  capture,  in  port.  A  letter 
announcing  her  capture  stated  it  to  be  in  port,  on  which  the  under- 
writer and  assured  adjusted;  the  former  returned,  and  the  latter 
received  back  the  premium.  It  afterwards  appeared  the  capture 
was  not  in  port ;  it  was  held,  that  the  assured  was  not  precluded 
by  the  adjustment  and  repayment  from  recovering  on  the  policy  («), 
whether  the  underwriters  name  had  been  struck  off  the  adjust- 
ment only  (/),  or  the  policy  also  {g).  An  underwriter  has  never 
been  considered  discharged  as  against  the  assured  until  his  name 
has  been  struck  off  the  policy,  Uussell  v.  Bangley,  4  B.  &  A.  396, 
with  the  consent  of  the  assured.  Bartlett  v.  Pentlandy  10  B.  &  C. 
760  An  usage  at  Lloyd's  does  not  bind  a  person  not  cognizant  of 
it.  Gabay  v.  Lloyd,  3  B.  &  C.  793,  recognized  by  Bayley,  J.,  in 
Bartlett  v.  Pentland,  10  B.  &  C.  767.  The  effect  of  an  adjust- 
ment was  thus  stated  by  Jervis,  C.  J.,  in  a  recent  case:—"  An 
adjustment. has  not  the  effect  of  determining  absolutely  the  amount 
due,  so  as  to  dispense  with  the  intervention  of  a  jury;  it  is  an 
instrument  or  means  by  which  a  jury  may  be  led  to  the  conclusion 
that  the  amount  adjusted  is  the  real  amount  of  unliquidated  da- 
mages for  which  they  are  to  give  their  verdict.  It  is  only  a  means 
for  enabling  the  jury  to  fix  the  amount  for  which  the  plaintiff  sues 
in  the  shape  of  unliquidated  damages,  and  not  an  amount  binding 
upon  the  parties  in  all  events'*  (A).  In  Scott  v.  Irving,  1  B.  &  Ad. 
606,  where  the  name  had  been  struck  off  the  policy,  but  without 
the  consent  of  the  assured ;  the  court  held  the  underwriter  liable, 

(*)  Reifner  v.  HaU,  4  Taunt.  726.  (A)  Luckie  v.  Butkby,  22  L.  J.,  C.  P. 

(/)  Ibid.  220;  &  a  18  C.  B.  864. 

ig)  Ibid. 
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and  disallowed  a  set-ofF  betweea  broker  and  underwriter  as  against 
the  assured.  A  trustee  suing  as  a  plaintiff  in  a  court  of  law  must 
be  treated  in  all  respects  as  a  party  to  the  cause  ;  and  any  defence 

X'nst  him  is  a  defence  in  that  action  against  the  ce»tin  que  trust, 
vses  his  name.  And  therefore,  where  a  broker  in  whose  name 
a  policy  of  insurance  under  seal  was  effected,  broueht  covenant, 
and  the  defendants  {beaded  payment  to  the  plaintiff  according  to 
the  tenor  and  effect  of  the  policy ;  and  the  proof  was,  that  iSler 
the  loss  happened,  the  assurers  paid  the  amount  to  the  brok^  by 
allowing  him  credit  for  premiums  due  from  him  to  them ;  it  was 
held,  that  although  that  was  no  payment  as  between  the  asswu-ed 
and  assurers,  it  was  a  good  payment  as  between  the  plaintiff  on 
the  record  ajid  the  defendants,  and,  therefore,  an  answer  to  the 
action  (i). 

VIII.  Of  the  Remedy  by  Action  for  Breach  of  the  Contract  of 
Insurance,  arid  herein  of  the  Declaration, 

Pleadings,  p.  994. 
Coniolidation  Rvle,  p.  995. 

The  usual  remedy  or  form  of  action  against  the  insurers  or 
underwriters,  to  recover  a  loss  upon  a  policy  of  insurance,  is  an 
action  of  assumpsit,  founded  upon  the  express  special  undertaking 
of  the  insurers  who  have  signed  the  policy.  Two  counts  upon  the 
same  policy  are  not  allowed.  But  a  count  upon  a  policy,  and  a 
count  for  money  had  and  received  to  recover  back  the  premium 
upon  a  contract  implied  by  law,  are  allowed.  R.  G.,  H.  T ,  4  Will. 
iV.  No.  5.  The  two  insurance  companies,  namely,  the  Royal 
Exchange  and  the  London  Assurance,  naving  been,,  in  consequence 
of  Stat.  6  Geo.  I.  c.  18,  incorporated  by  several  charters  granted, 
and  having  a  common  seal  affixed  to  all  their  contracts,  the  pro- 
ceedings against  these  companies  must  be  by  action  of  covenant 
or  debt  (A).  And  so  with  respect  to  other  insurance  companies 
incorporated  since  6  Geo.  IV.  c.  114  (/).  Where,  however^  these 
make  use  of  policies  not  under  seal,  assumpsit  lies  (my. 

The  policy  must  be  stated  in  the  declaration,  and  it  must  be 
alleged  that  it  was  signed  or  subscribed  with  the  name  of  the  in- 
surer against  whom  the  action  is  brought;  that  in  consideration 
that  the  assured  had  paid  to  the  defendant  the  premium,  the  de* 
fendaut  hftd  undertaken  to  indemnify  the  assured  against  the  losses 
specified  in  the  policy ;  that  the  goods,  wares  and  merchandizes 
were  laden  on  board  the  ship  to  the  aawunt  of  £  {L  e.  the 
value  insured) ;  and  further  it  must  be  alleged,  that  the  plaint^ 
were  interested  therein,  unless  the  insurance  be  on  a  foreign  ship, 

(0  Gibtfm  V.  Winter,  5  B.  &  Ad.  96.  (/)  Benton  y.   Chapman,  6   M.   &  Gr. 

(Ar)  SfMderkmd  Marine  jhtmram:e  Comp.  792  i  MUwardr.  ffibbert,  8  Q.  B.  Y20. 

▼.  Kearney,  16  Q.  B.  9U  ;  S.  C.2»  L.  J.,  (m)  jithley  y.  Pratt,  16  M.  ft  W.  471. 
Q.B.417. 
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in  which  case  sn  averment  of  interest  is  not  necessary.  The 
dechuration  then  proceeds  to  state,  that  the  property  insured  waft 
lost,  and  by  what  means  it  was  lost^  so  as  to  oring  the  case  within 
some  or  one  of  the  perik  specified  in  the  policy,  and  thereby  in- 
tended to  be  insured  against ;  as,  by  the  barratry  oS  the  master  or 
mariners,  dec.  (n). 

It  is  necessary  to  show  who  are  the  real  contracting  parties,  and 
to  describe  truly  the  interest  on  which  the  policy  is  effected. 
Therefore,  if  A.  and  B.,  jointly  interested  in  a  ship,  effect  an  in- 
surance, and  there  be  two  counts,  the  one  averring  interest  in  A  , 
and  the  other  averring  interest  in  B.,  the  plaintiff  can  recover  on 
neither  count  (o).  The  action  upon  a  policy  effected  by  a  broker, 
may  either  be  brought  in  the  name  of  the  broker  immediately 
concerned  in  effecting  it,  or  in  the  names  of  the  parties  interested, 
for  whose  benefit  it  was  effected :  therefore,  where  the  plaintiffs 
were  the  parties  really  interested,  it  was  held,  that  they  were  the 
right  parties  to  sue,  although  the  name  of  one  of  them  only  was 
inserted  in  the  policy  (p).  Where  the  consignee  of  goods  pledged 
the  bill  of  lading  with  another  person  as  security  for  advances  made 
by  him,  and  upon  an  agreement  that  the  consignee  should  effect  an 
insurance  on  tae  ^oods  for  the  benefit  of  the  pledgee,  and  deposit 
the  policy  with  him;  it  was-  held,  that  the  pledgee  might  sue  in 
bis  own  name  (0).  A  person  who  assigns  away  his  interest  in  a 
ship  or  goods  atiter  effecting  a  policy  of  insurance  upon  them,  and 
before  the  h>s0^  cannot  sue  upon  the  policy ;  except  as  a  trustee 
for  the  assignee  in  a  case  where  the  policy  is  himded  over  to  him 
upon  the  assignment,  or  there  is  an  agreement  that  it  shall  be  kepi 
alive  for  his  l)enefit  (r).  By  the  new  pleading  rules,  Hil,  Term, 
1863,  Rule  9,  ''  in  actions  on  policies  of  assurance  the  interest  oi 
the  assured  may  be  averred  thus : — That  A.,  B.,  C.  and  D.  [or 
some  or  one  of  them],  were  or  was  interested,  Sec.  And  it  may  also 
be  averred,  that  the  insurance  was  made  for  the  use  and  benefit, 
and  on  the  account,  of  the  person  or  persons  so  interested/' 

If  the  pbtintiff  should  allege  in  the  declaration,  that  there  waa 
a  total  loss,  and  lay  his  damages  accordingly,  evidence  of  a  partial 
k>s8  will  maintain  the  declaration,  and  plaintiff  may  recover  the 
amount  of  his  real  loss  («>.  Double  insurance  is,  where  thero  are 
two  insorances  made  by  the  same  person  on  the  same  risk,  where-- 
by  the  assured  proposes  to  receive  the  said  sum  twice  for  the  same 
loes,  or,  in  other  words,,  a  double  satisfection.  The  policy  of  the 
law,  however,  will  permit  the  recovery  of  a  single  satisfaction  only. 
Bmk  althongh  the  assured  is  not  entitled  la  two  satkfiftctions,  yet 

(fi)  SkikerUmd  y,  Pratt,  11  M.  &  W.  16;  see  also  Hastie  v.  Couturier,  9  Exch. 

2M.  109 ;  S,  a  5  H.  L.  Cas.  673. 

(o)  CoAm  t.  finraom,  6Taunt  101.  (r)  Powks  ▼.  Ihms,  11  M.  &  W.  10 

{p)  Smderlamd  Marine  Aumramce  Comp,  Ai  to  right  of  assured  to  sue  after  bank- 

▼.  Kearney^  16  Q.  B.  926 ;  &  C.  20  L.  J.,  ruptcy,  see  CaUelli  y.  Boddingtoa,  I  E.  & 

Q.  B.  417.  B.  66  ;  S.  C.  (tn  error)  iUd.  879. 

(q)  Sutkerltmd  ▼.  Pratt,  12  M.  &  W.  (s)  2  Burr.  904;  1  Bl.  K.  198. 


•  « 


994  INSURANCE. 

in  an  action  upon  the  first  policy,  be  may  recover  the  whole  sum 
insured  {t).  If  there  has  been  a  double  insurance,  then  it  will  be 
proper  to  consider  against  which  of  the  underwriters  (as  the  best 
man,  or  in  the  best  circumstances)  the  action  shall  be  brought. 
It  is  immaterial  to  aver  interest  at  any  day  previous  to  the  com- 
mencement of  the  risk.  In  a  declaration  on  a  policy  on  freight,  if 
it  be  averred  that  the  plaintiff  was  interested  at  the  time  of  the 
ship's  sailing,  or  that  the  policy  was  made  on  a  certain  day,  and 
that  afterwards,  on  a  subsequent  day,  the  plaintiff  acquired  an 
interest,  it  will  suffice  (u).  A  change  in  the  interest  afler  the 
policy  is  effected,  and  after  the  loss  has  happened,  cannot  be  set 
up  as  an  answer  by  the  underwriters  agamst  a  claim  for  such 
loss  {x).  But  a  person  who  assigns  away  his  interest  in  a  ship  or 
goods,  after  effecting  a  policy  of  insurance  upon  them,  and  before 
the  loss,  cannot  sue  upon  the  policy ;  except  as  a  trustee  for  the 
assignee,  in  a  case  where  the  poUcy  is  handed  over  to  the  assignee 

Xn  the  assignment,  or  there  is  an  agreement  that  it  shall  be  kept 
e  for  his  benefit  (y). 

A  person  who  has  several  interests  in  a  cargo,  viz,  as  partner  in 
seven-sixteenths,  as  consignee  of  the  whole,  and  as  having  a  lien  on 
the  whole  for  advances,  may  protect  them  all  by  one  msurance, 
without  expressing  in  the  policy  the  number  or  nature  of  his  in- 
terests (z).  Although  the  subject-matter  of  the  insurance  must  be 
properly  described,  the  nature  of  the  interest  may  in  general  be 
left  at  large.  Hence,  an  insurance  ''on  goods"  is  sufficient  to 
cover  the  interest  of  carriers  in  the  property  under  their  charge  (a). 
Joint  owners  of  property  insured  for  their  joint  use  and  on  their 
own  account,  cannot  recover  upon  a  count  on  the  policy  averring 
the  interest  to  be  in  one  of  them  only  (6). 

Of  the  Pleadings. 

By  the  New  Pleading  Rules,  Hilary  Term,  1863,  Rule  6,—"  In 
all  actions  of  simple  contract  the  plea  of  non  assumpsit,  or  a  plea 
traversing  the  contract  or  agreement  alleged  in  the  declaration, 
shall  operate  only  as  a  denial  in  fact  of  the  express  contract,  pro- 
mise, or  agreement  alleged,  or  of  the  matters  m  fact  from  which 
the  contract,  promise,  or  agreement  alleged  may  be  implied  by 
law,  exempli  gratia.  In  an  action  on  a  policy  of  insurance  such 
pleas  will  operate  as  a  denial  of  the  subscription  to  the  alleged 
policy  (c)  by  the  defendant,  but  not  of  the  interest,  of  the  com- 
mencement of  the  risk,  of  the  loss,  or  of  the  alleged  compliance 
with  warranties."  And  by  Rule  8, — "  All  matters  in  confession  and 
avoidance,  including  not  only  those  by  way  of  discharge,  but  those 

(0  Newby  v.  Read,  1  Bl.  R.  416.  (a)  Crowley  v.  Cohen,  8  B.  &  Ad.  478. 

(tt)  Per  -Cur.,    Rhind  v.    Wilkinson,   2  {b)  Bell  v!  Ansley^U  East,  141. 

Taunt.  242,  243.  (c)  See  Sutherland  v.  Pratt,  11   M.  fir 

(x)  Sparkes  v.  Marshall,  2  B.  N. C.  776.  W.  296  ;  Dowdall  y.  HaUett,  18  Q.  B.  2; 

(yS  Powles  V.  Innes,  supra,  p.  993.  21  L.  J.,  Q.  B.  98. 
(z)  Carruthert  v.  Sheddon,  6  Taunt.  14. 
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which  show  the  transaction  to  be  void  or  voidable  in  point  of  law, 
on  the  ground  of  fraud  or  otherwise,  shall  be  specially  pleaded ; 
ex,  gra.  unseaworthiness,  misrepresentation,  concealment,  devia- 
tion." By  Stat.  11  Geo.  I.  c.  30,  s.  43,  "the  London  and  Royal 
Exchange  Assurance  Companies  are  allowed  in  actions  of  debt  to 
plead  generally,  that  they  owed  nothing  to  the  plaintiff  in  such 
action  {d) ;  and  in  actions  of  covenant  upon  such  policies,  to  plead 
generally,  that  they  have  not  broken  the  covenants  in  such  policy 
contained,  or  any  of  them.  And  if  issue  be  joined  thereupon,  it 
shall  be  lawful  for  the  jury,  if  they  see  cause,  to  find  a  verdict  for 
the  plaintiff,  and  to  give  such  part  only  of  the  sum  demanded,  if 
in  debt,  or  so  much  damages,  if  in  covenant,  as  it  shall  appear  to 
them,  upon  the  evidence,  such  plaintiff  ought  in  justice  to  have." 
The  words  "  by  statute"  must  now  be  inserted  m  the  margin  of 
I  such  plea,  together  with  the  year  or  years  of  the  reign  for  which 

I  the  act  or  acts  of  parliament  upon  which  he  relies  for  that  purpose 

I  were  passed,  and  also  the  chapter  and  section  of  each  of  such  acts, 

and  shall  specify  whether  such  acts  are  public  or  otherwise ;  other- 
i  wise  such  plea  shall  be  taken  not  to  have  been  pleaded  by  virtue 

of  any  act  of  parliament  {e), 
I  By  Rules  10  and  12  of  the  New  Pleading  Rules,  in  actions  on 

I  specialties  and  covenants,  the  plea  of  non  est  factum  shall  operate 

i  as  a  denial  of  the  execution  of  the  deed  in  point  of  fact  only,  and 

;  all  other  defences  shall  be  specially  pleaded. 

I  Consolidation  Rule. 

In  actions  upon  a  policy  of  assurance  against  several  under- 
writers {j ),  the  court,  by  consent  of  the  plaintiff,  will  make  a  rule 
on  the  application  of  the  defendants,  which  is  called  the  consolida- 
tion rule,  for  staying  the  proceedings  in  all  the  actions  except  one, 
upon  the  defendants'  undertaking  to  be  bound  by  the  verdict  in 
that  action,  and  to  pay  the  amount  of  their  several  subscriptions 
and  costs,  in  case  a  verdict  shall  be  given  therein  for  the  plaintiff. 
This  rule,  though  attempted  before  without  success,  was  introduced 
by  Lord  Mansfield  into  general  use,  to  avoid  the  expense  and  delay 
arising  from  the  trial  of  a  multiplicity  of  actions  upon  the  same 
question :  and  if  the  plaintiff  will  not  give  his  consent,  the  court 
have  the  power  of  granting  imparlances  in  all  the  actions  but  one, 
till  the  plaintiff  has  an  opportunity  of  proceeding  to  trial  in  that 
action.  On  the  other  hand,  if  the  plaintiff  consent  to  the  rule,  the 
court  will  make  the  defendant  submit  to  reasonable  terms,  such 
as  admitting  the  policy,  producing  and  giving  copies  of  books  and 
papers,  and  undertakii^  not  to  file  a  bill  in  equity,  or  bring  a  writ 
of  error.  A  number  of  actions  against  different  underwriters  were 
ordered   to  be  consolidated,  notwithstanding  the  owners  of  the 

(rf)  But  see  Pleading  Rules,  Hil.  Term,  (c)  Rule  21,  Trin.  Term,  1853. 

1853,  rule  11,  abolishing  the  plea  of  **m/  (/)  Tidd's  Prac.  635  (7th  edit.). 

VOL.  II.  X 
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goods  on  which  the  policies  were  effected  had  subsequently  be- 
come bankrupt,  and  that  their  interest  in  one  of  the  policies  had 
been  assigned  prior  to  the  bankruptcy,  and  that  there  was  a  ques- 
tion in  each  of  the  actions  as  to  whether  there  was  a  right  to  set 
off  premiums  against  losses  (g).  It  was  formerly  supposed  that  the 
plaintiff  as  well  as  the  defendant  was  bound  by  the  consolidation 
rule ;  but  in  Doyle  v.  Stewart^  4  Nev.  &  M.  873,  the  contrary  was 
held,  Lord  Denman^  C.  J.,  observing,  '*that  the  principle  of  the 
consolidation  rule  had  always  been,  that  as  the  defendants  asked 
for  a  favour,  they  might  reasonably  be  required  to  pay  the  price  of 
it.  It  may  be  that  in  this  case  the  consolidation  rule  would  benefit 
the  plaintiff,  but  we  cannot  compel  a  party  to  accept  a  benefit  for 
which  he  does  not  ask"  (h). 

By  R.  G.,  H.  T.,  1853,  Rule  13,  where  money  is  paid  into  court 
in  several  actions,  which  are  consoHdated,  and  the  plaintiff,  with- 
out taxing  costs,  proceeds  to  trial  on  one,  and  fails,  he  riiall  be 
entitled  to  costs  on  the  others,  up  to  the  time  of  paying  money 
into  court. 

Two  actions  having  been  brought  by  the  same  plaintiff  against 
different  defendants,  on  the  same  policy,  the  court  consolidated 
them  afler  a  declaration  bad  been  delivered  in  one,  and  an  appear- 
ance entered  in  the  other,  at  the  instance  of  the  defendant  in  the 
latter  action,  though  the  plaintiff  objected  (i). 


IX.  Of  the  several  Grounds  of  Defence  on  which  the  Insyrer  may 

insist. 

1.  ^lien  Enemy,  p.  996. 

2.  Illegal  Voyage  or  Illegal  Commerce^  p.  997. 

3.  M'urepresenfntion,  Concealment,  Suppression,  p.  1001. 

4.  Breach  of  Warranty,  p.  J  005. 

P^xpress, 

1.  Time  of  Sailing,  p.  1005. 

2.  Safety  of  a  Ship  at  a  particular  Time,  p.  1007. 
S.  To  depart  with  Convoy,  p.  1008. 

4.  Neutral  Property,  p   1010. 

5.  Capture  in  Port,  1014. 

JmpUedf 

1.  Not  to  deviate,  p.  1015. 

2.  Seaworthiness,  p.  102]. 

5.  Re-assurance,  p.  1023. 

6.  H'ager  Policy,  p.  1023. 


1    Alien  Enemy, 

If  the  parties  interested  in  the  insurance  become  alien  enemies 
before  the  loss  happens,  this  may  be  pleaded  to  an  action  brought 

(g)  Syers  v.  Pickertgill,  6  Week.  Rep.      ▼.  Horsfall,  4  M .  &  W.  S2l, 
16.  (t)  HoUingsworth  y.  Brodnek,  HoOrngM- 

(k)  And  see  per  Parke,  B.,  in  Macgregcr      worth  v.  Collituon,  4  A.  &  E.  646. 
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in  the  name  of  the  British  agent  who  effected  the  inetirance  (k). 
But  where  parties  interested  became  alien  enemies  after  the  loss 
happened,  though  before  action  commenced ;  it  was  held,  that  the 
British  agent,  who  effected  the  insurance,  might  recover  against 
the  underwriter,  who  had  only  pleaded  the  general  issue  (/) ;  now 
such  a  defence  must  in  all  cases  be  pleaded  specially  (m).  Where 
the  [^intiff  becomes  an  alien  afler  the  commencement  of  the  suit 
the  defence  must  be  pleaded  puis  darrein  continuance  (n),  A  plea 
stating,  that  plaintiff  was  born  out  of  the  Hgeance  of  the  king,  and 
that  the  persons  exercising  the  powers  of  goyemment  in  the  country 
where  he  was  bom  are  enemies  of  the  king,  is  not  good.  It  ought 
to  state  that  the  plaintiff  himself  is  an  enemy  (o). 

2.  Illegal  Voyage  or  Illegal  Commerce, 

Another  ground  of  defence  is,  that  the  voyage  insured  was 
prohibited  by  law  (p),  or  that  the  goods  insured  were  intended  for 
carrying  on  an  illegal  commerce.  In  neither  of  these  cases  can  an 
action  be  supported  against  the  underwriter  for  non-performance 
of  the  contract  of  insurance.  The  circumstance  of  the  underwriter 
having  been  apprized  of  the  illegality  of  the  voyage  or  trade  is 
wholly  immaterial:  but,  in  order  to  render  the  insurance  illeg-al,  it 
is  necessary  that  the  illegality  should  exist  during  the  course  of  the 
voyage  insured.  Hence,  a  policy  on  goods  purchased  with  the 
proceeds  of  an  illegal  cargo  is  binding  (q) ;  and,  in  like  manner, 
the  assured  may  recover  on  a  policy,  although  the  ship^  in  a  prior 
voyage,  had  been  guilty  of  some  tran^ression  for  which  she  was 
liable  to  be  seized  (r).  Trading  with  an  enemy  without  the  king's 
licence,  beins  illegal,  the  law  will  not  enforce  a  contract  of  insur- 
ance made  ?ov  the  protection  of  such  trade  («).  But  it  is  legal 
to  trade  with  the  subjects  of  an  enemy's  country  by  the  king's 
licence  (t).  If  it  be  provided  in  such  licence,  that  the  party  acting 
under  it  shall  give  bond  for  the  due  exportation  to  the  places  pro- 
posed of  the  goods  intended  to  be  exported  to  such  country,  and 
they  are  exported  without  such  bond  having  been  given,  such 
exportation  is  illegal,  and  the  owners  cannot  recover  on  a  policy 
to  protect  the  goods.  If  a  licence  to  export  and  deliver  goods  to 
an  enemy's  country  be  granted  for  a  limited  time,  it  is  not  suffi- 
cient, that  the  goods  were  shipped  before  the  expiration  of  the 
time,  the  ship  not  sailing  until  after  that  time.  But  if  the  adven- 
ture licensed  be  bona  fide  prosecuted  within  a  part  of  the  time 
limited,  it  will  not  become  illegal,  because,  by  some  accident,  the 

(Ar)  Brandon  v.  NesUtt,  6  T.  R.  23.  regulating  the  navigation  of  the  United 

(/)  FUndt  v..Waterff  15  East,  260.  Kingdom  is  the  Merchant  Shipping  Act, 

(»)  Jnte,  p.  994.  1854,  17  &  18  Vict.  c.  104. 
(fi)  AMnmu  v.  Nigren,  4  E.  &  B.  217  ;  {q)  Bird  y.  Jppleton,  8  T.  R.  562. 

A  C.  24  L.  J.,  Q.  B.  19.  (r)  S,  C. 

(o)  Cauere$  v.  Bell,  Feb.  8,  1799,  B.  {s)  Potts  v.  Bell.ST,  R.  648. 

R.,  L.  P.  B.  264;  Dampier,  MSS.  L.  I.L.  (0  f^andyck  Y.  Whitmore,  1  East,  475. 

(;i)  The  principal  act  now  in  force  for 
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voyage  was  protracted  beyond  that  period  (w).  Whenever  the 
crown,  for  purposes  of  state  policy  and  public  advantage,  licenses 
a  description  of  trading  with  an  enemy's  country  which  would 
otherwise  be  unquestionably  illegal,  such  commerce  must  be  re- 
garded by  all  the  subjects  of  the  realm,  and  by  the  courts  of  law, 
as  legal,  with  all  the  consequences  of  its  being  legal ;  one  of  which 
consequences  is  a  right  to  contract  with  other  subjects  of  the 
country  for  the  protection  of  such  property  in  the  course  of  its 
conveyance  to  its  licensed  place  of  destination,  through  an  enemy's 
country,  and  for  the  purpose  of  being  there  delivered  to  an  alien 
enemy  as  consignee  or  purchaser  {x), 

A.,  a  Spaniard  by  birth,  who  had  been  domiciled  as  a  merchant 
in  England  for  several  years,  having  purchased  and  shipped  goods 
in  a  neutral  vessel,  on  account  of  a  correspondent,  a  native  of,  and 
resident  in,  Spain,  obtained  a  licence  from  the  British  government 
for  the  vessel  to  proceed  with  her  cargo  on  a  voyage  from  an 
English  port  to  a  port  in  Spain.  A.  effected  a  policy  on  the  goods, 
which  was  in  the  usual  form,  and  stated  to  be  made  by  A.  ''as  well 
in  his  own  name  as  in  the  name  of  any  person  to  whom  the  same 
might  appertain."  The  vessel,  in  the  prosecution  of  the  voyage, 
was  captured  by  a  French  privateer,  and  carried  into  a  port  in 
Spain,  where  the  vessel  and  cargo  were  condemned.  At  the  time 
of  the  capture  and  condemnation,  France  and  Spain  were  co-bel- 
ligerent allies  at  war  with  England.  A.  having  brought  an  action 
on  the  policy,  averring  interest  in  the  purchaser ;  it  was  held,  that 
A.  was  entitled  to  recover,  and  that  the  action  was  well  brought  in 
his  name  for  the  benefit  of  the  purchaser;  that  the  legal  result  of 
the  licence  was,  that  not  only  the  plaintiff,  the  person  licensed, 
might  sue  in  respect  of  such  licensed  commerce  in  an  English 
court  of  law,  but  that  the  commerce  itself  was  to  be  regarded  as 
legalized  for  all  purposes  of  its  due  and  effectual  prosecution.  That 
for  the  purpose  of  the  licensed  act  of  trading,  (but  to  that  extent 
only,)  the  person  licensed  was  to  be  considered  as  virtually  an 
adopted  subject  of  this  country,  and  his  trading,  as  far  as  the  dis- 
abilities arising  out  of  a  state  of  war  were  concerned,  was  British 
trading ;  that  the  plaintiff  and  the  Spanish  purchaser  of  the  cargo 
were  actually  privy  to  the  objects  of  the  British  government,  and 
acting  in  furtherance  thereof,  and  in  direct  opposition  to  the  laws 
and  policy  of  their  own  country;  and  that  it  could  not  be  contended 
to  be  illegal  to  insure  a  trade  carried  on  in  contravention  of  the 
laws  of  a  state  at  war  with  us,  and  in  furtherance  of  the  policy  of 
our  country  and  its  trade,  and  which  this  trade  in  question,  sanc- 
tioned as  it  was  by  his  majesty's  licence,  must  be  deemed  to  have 
been  (y).  [Although  the  authority  of  the  preceding  decision 
appears  to  have  been  doubted  in  mennett  v.  Bonham,  15  East,  495, 

(«)  Sehroeder  v.  Faux,  15  East,  52.  (y)  Ibid. 

(x)   Usparicha  v.  NobU,  13  East,  332. 
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had  Flindt  v.  Crokatt,  16  East,  522,  yet  on  a  review  of  these  two 
cases  in  a  court  of  error,  the  judgment  of  B.  R.  has  been  reversed. 
See  6  Taunt.  674;  Anthony  v.  Stolinej  6  Taunt.  711 ;  and  Bazett 
V.  Meyer,  6  Taunt  824.] 

A  licence  granted  under  an  order  in  council  to  H.  S.,  (a  British 
resident  merchant,)  permitting  a  vessel  bearing  any  flag,  except  the 
French,  to  proceed  m  ballast  from  any  port  north  of  the  Scheldt  to 
Archangel,  there  to  load  a  cargo  of  such  goods  as  are  permitted  by 
law  to  be  imported,  and  proceed  with  the  same  to  a  port  in  the 
United  Kingdom,  was  considered  as  not  confined  personally  to 
H.  S.,  or  any  particular  class  of  persons:  and,  therefore,  where 
Russian  subjects  at  Archangel,  who  were  alien  enemies,  had  shipped 
goods  under  such  licence  for  the  purpose  of  being  brought  into  this 
country ;  it  was  held,  that  they  were  protected  by  it ;  and  an  in- 
surance made  for  their  benefit  was  legal  (2r).  A  licence  to  I.  H., 
of  London,  merchant,  on  behalf  of  himself  and  other  British  or 
neutral  merchants,  to  import  a  cargo  from  certain  limits,  within 
which  an  enemy's  port  is  situate,  in  any  vessel,  bearing  any  flag 
except  the  French,  will  protect  a  ship  trading  from  that  port,  in 
which  ship  I.  H.  and  an  alien  enemy  are  jomtly  interested ;  and 
therefore  such  interest  was  held  insurable  (a).  By  virtue  of  a  treaty 
of  commerce  entered  into  between  Great  Britain  and  the  United 
States  of  America,  the  citizens  of  the  United  States  may  carry  on 
trade  between  the  British  territories  in  the  East  Indies  and  the 
United  States,  in  articles  not  entirely  prohibited.  It  is  not  neces- 
sary that  this  trade  should  be  a  direct  and  immediate  trade  from 
the  United  States  to  the  British  territories ;  it  may  be  carried  on 
circttitously  through  any  country  in  Europe,  including  Great 
Britain. 

A  natural-bom  subject  of  Great  Britain,  admitted  a  citizen  of 
the  United  States  of  America,  either  before  or  afler  the  declaration 
of  American  independence,  has  been  considered  as  a  citizen  of  the 
United  States,  within  the  meaning  of  the  above-mentioned  treaty, 
and  as  such  entitled  to  the  commercial  privileges  thereby  granted. 
Hence,  a  policy  of  insurance,  effiected  by  or  in  favour  of  such 
adopted  citizen  of  the  United  States,  for  the  protection  of  such 
circuitous  trade,  is  valid  (6). 

A  natural-bom  subject  of  this  country,  domiciled  in  a  foreign 
country,  in  amity  with  this,  may  lawfully  exercise  the  privileges  of 
a  subject  of  the  country  where  he  is  domiciled,  to  trade  with  ano- 
ther country  in  hostility  with  this;  therefore,  where  plaintifl*,  a 

(%)  RoHmmm  t.  Tovraif,  1  M.  &  S.  217  ;  6  M.  &  S.  25. 
S.  P,  Same  ▼.  Cheesewright,  ibid.  220,  re.  (a)  Hagedom  v.  Reid,  1  M.  &  S.  567. 

eofrnizedm  Huilmanv.  IFhilmore,  S  M .  8c  {b)   Wilson  v.   Marryat,    8  T.   R.    31, 

8.  S40.     The  same  subject  was  discussed  affirmed  on  error  in  the  Exch.  Cham.,  1 

again  in  Ruektr  v.  Amky,  B.  R.  Sittings  B.  &  P.  430. 
at  Serjeants'  Inn  before  £.  T.  56  Geo.  III., 
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Briti«h*bom  sulgect  domiciled  in  Amerioa,  effected  a  policy  of  as^ 
surance  on  Bhip,  freight,  and  goods,  at  and  from  Vir^nia  to  any 
ports  in  the  Baltic,  and  the  ship  was  captured  in  her  way  to 
Elsineur,  in  Denmark ;  Denmark  oeing  in  amity  widi  America,  but 
at  war  with  this  country ;  it  was  held,  Uiat  the  plaintiff  was  entitled 
to  recover  (c).  Although  insurances  upon  goods,  the  exportation 
or  importation  of  which  is  prohibited  by  the  law  of  England,  or  by 
the  law  of  nations,  be  illegal,  yet  where  the  prohibition  is  foundea 
merely  on  the  law  of  a  foreign  state,  the  insurance  will  be  valid ; 
because  one  nation  never  takes  notice  of  the  revenue  laws  of 
another  (c?).  The  mere  circumstance  of  an  alien  residing  in  an 
enemy's  country  will  not  invalidate  an  insurance  effected  by  him 
on  goods  to  be  delivered  at  a  neutral  or  friendly  port  (e).  Though 
a  state  may  be  in  the  military  possession  of  one  of  two  belligerents, 
that  will  not  constitute  her  subjects  enemies  to  the  other  bellige- 
rent, if  the  sovereign  power  of  the  latter  choose  to  permit  a  con- 
tinuance of  commerce  with  them  :  therefore,  where  an  insurance 
was  effected  on  property,  shipped  in  this  country,  on  account  of 
persons  who  were  domiciled  at  Hamburgh,  at  a  time  when  that 
country  was  in  the  possession  of  French  troops,  the  senate  con- 
tinuing to  exercise  the  powers  of  civil  government  in  the  same 
manner  as  before ;  it  was  held,  that  the  assured  were  entitled  to 
recover  for  a  loss  which  happened  in  the  course  of  a  voyage  per- 
mitted by  his  Majesty's  orders  in  council  (/). 

Where  a  particular  trade  is  prohibited  by  express  statute,  insur- 
ances made  for  the  protection  of  such  trade  are  illegal  (y)»  The 
owners  of  a  vessel,  who  by  performing  the  legal  stipulations  of  a 
charter-party,  provoke  confiscation  by  the  illegal  and  piratical  act 
of  a  foreign  state,  do  not  thereby  avoid  their  assurance  (A).  Trad- 
ing in  contravention  of  a  proclamation,  whereby  an  embargo  is 
laid  on,  in  time  of  war,  is  illegal :  and  consequently  an  insurance 
upon  such  trade,  even  when  carried  on  by  a  neutral,  is  void(t). 
If  a  vessel  brings  hither  from  a  hostile  country,  under  a  licence,  a 
cargo  of  enumerated  goods,  and  also  certain  other  goods  not 
licensed,  the  insurance  on  the  licensed  goods  is  not  thereby  viti- 
ated (A).  If  there  be  an  infirmity  in  any  part  of  an  integral  voyage, 
it  will  make  the  whole  illegal,  so  that  the  insured  cannot  recover 
upon  a  policy  on  any  part  of  it(/).  So  if  a  party  insure  goods 
altogether  in  one  policy,  and  some  of  them  are  of  a  nature  to  make 
the  voyage  illegal,  the  whole  contract  is  illegal  and  void.  A  policy 
was  effected  on  goods  to  be  thereafter  specified  to  a  certain  amount; 

(c)  Bell  V.  Reid,  1  M.  &  S.  726.  (*)  Piesrhell  v.  Allnutl,  4  Taunt  792. 

id)  Planche  v.  Fletcher,  Doug.  2S0.  See  1  M.  &  S.  450. 

(e)  Bromley  v.  HesMeltine,  1  Canipb.  75.  (/)  Admitted  by  Lord  Ken^m,  C.  J.,  in 

(/)  Hagedvrn  v.  Bell,  1  M.  &  S.  450.  Wilttm  v.  Marryat,  8  T.  R.  46,  and  ex. 

(g)  JohntUm  v.  Sutton,  Doug.  254.  pressly  laid  down   by  the  same  learned 

(h)  Sewell  y.  Royal  Exch.  Asm.  Comp.,  4  judge  in  his  charge  to  the  jury,  in  BirdY, 

Taunt  856.  PisQu,   London  Sittingru   after  H.  T.  40 

(t)  DclmadaY.  Motteux,  Piurk,  234.  Geo.  Xli.  D.  R.,  MSS. 
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by  the  specification  it  appeared  that  the  goods  consisted  principally 
of  hardware,  but  partly  of  naval  stores,  the  expoi-tation  of  which 
was  prohibited,  under  pain  of  forfeiting  the  stores,  treble  their 
▼alue,  and  the  ship.  It  was  held,  that  the  exportation  of  the  stores 
beinff  illegal,  all  contracts  for  protecting  the  stores  so  exported  were 
imphediy  avoided ;  that  the  policy  was  one  entire  contract  on 
goods  to  be  lliereafter  specified,  to  which  the  underwriters  sub- 
scribed; and  the  subsequent  specification  by  the  assured  could 
aot  alter  the  nature  of  the  contract  with  respect  to  the  under- 
writers, so  as  to  sever  that  which  was  originally  one  entire  con- 
tract  (m). 

$m   MisrepreMentaiioHj  Concealment^  and  SnppresJtion, 

The  allegation  of  a  falsehood  (n),  or  misrepresentation,  (though 
by  mistake)  (o),  or  the  concealment  and  suppression  (p)  of  the  truth, 
as  to  a  fact  or  circumstemce  material  to  the  risk,  either  by  the 
assured  or  his  agent,  is  considered  as  a  fraud  on  the  under- 
writer, and  consequently  will  vacate  the  policy  or  annul  the  con- 
tract fix>m  the  beginning  (7).  Hence,  the  underwriter  may  avail 
himself  of  this  ground  of  defence,  even  where  the  loss  arises  from  a 
cause  wholly  unconnected  with  the  fact  or  circumstance  misrepre- 
sented (r).  The  question  of  materiality  is  not  a  matter  of  law,  but 
a  question  of  fact  to  be  decided  by  a  jury(«):  and  the  proper  evi- 
dence to  guide  their  judgment  is  the  evidence  of  persons  conversant 
with  the  subject-matter  of  the  inquiry  (0.  It  has  been  held  by 
Lord  Tenteraeny  that  a  misrepresentation  as  to  the  cargo  with  which 
a  sbip  is  to  sail  on  ^future  day  will  not  suffice  as  a  defence,  unless 
the  misrepresentation  be  fraudulently  made  {u) ;  but  it  was  sub- 
sequently decided  by  the  House  of  Lords,  that  the  misrepresen- 
tation of  a  future  event  material  to  the  risk,  avoids  the  policy 
though  not  fraudulent  {x) :  and  now  it  may  be  laid  down  as  a  rule, 
that  the  positive  representation  of  a  future  fact  material  to  the  risks, 
will,  if  false,  avoid  the  policy,  though  it  naay  not  be  actually  frau- 
dulent (y). 

Goods  were  insured  as  the  goods  of  a  Hambui^er,  who  was  an 
ally,  and  the  goods  were,  in  fact,  the  goods  of  a  Frenchman,  who 
was  en  enemy;  this  was  held,  by  Holty  C.  J.,  to  be  a  fraud  {z), 

(m)  Parkin  ▼.  Dick,  2  Campb.  221 ;  11  (t)  Lindenau  v.  DeBborough,  8  B.  &  C. 

East,  502,  S,  C.  586  ;  Mackintosh  v.  Marshall,  11  M.  &  W. 

(ii)  Skin.  327;    Roberts  v.  Ponnereau,  126. 

Park,  285.  (0  Berthon  ▼.  Loughman,  2  Stark.  N.  P. 

(o)  Macdowall  v.  Fraser,  Doug.  260.  C.  258;  Richards  v.  Murdock,  10  B.  &  C. 

(p)  De  Omta  t.  Seandret,  2  P.  Wmi.  540. 

170 ;  Hodgson  ▼.  Richardson,  1  BL  R.  463  ;  (»)  FUnn  v.  Tobin,  M.  &  M.  367. 

Ratcl^v,  Shooibred,  Park,  180;  WilUs  v.  (x)  Dennistoun  v.  LUlU,  8  Bligh's  P.  C. 

Cloner,  1  B.  &  P.,  N.  R.  14.  202. 

(9)  PUzherbert  v.  Mather^  1  T.  R.  12;  (y)  Arnould  on  Insurance,  p.  547  (2nd 

Eikim  ▼.  Jmmn,  13  M.  &  W.  655.  edit.). 

(r)  Ptr  Lee,  C.  J^  in  Seaman  v.  Pon-  («)  Skin.  327. 
aer^oK,  Str.  1188. 
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So  where  a  letter  had  been  received,  stating  that  a  ship  sailed  on 
the  24th  of  November,  after  which  an  insurance  was  made,  and  the 
agent  of  the  assured  told  the  insurer,  that  the  ship  sailed  the  latter 
end  of  December ;  this  was  held  by  LeCy  C.  J.,  to  be  a  fraud  (a).  So 
where  a  ship  was  insured  in  London,  on  the  30th  of  January, 
on  a  voyage  from  New  York  to  Philadelphia,  and  the  broker  repre- 
sented the  ship  to  be  safe  in  the  Delaware,  on  the  1  Ith  of  December, 
whereas  in  feet  it  was  lost  in  that  river  on  the  9th  of  December ; 
it  was  held,  that  as  the  representation  was  false  in  point  of  feet, 
and  as  it  related  to  a  material  circumstance,  namely,  the  safety  of 
a  ship  at  a  certain  time,  the  contract  was  annulled ;  and  although 
it  appeared  that  the  assured,  at  the  time,  believed  the  represen- 
tation to  be  true,  yet  the  court  were  of  opinion  that  this  aid  not 
vary  the  case ;  for  it  was  incumbent  on  the  assured  to  make  a  fair 
and  true  representation,  and  if  he  represented  material  facts  to  the 
underwriter,  without  knowing  the  truth,  he  took  the  risk  on 
himself  (ft).  "By  an  extension  of  equitable  relief,  in  cases  of 
fraud,'*  says  Lord  Mansfield^  "  if  a  man  is  a  knave  with  respect 
to  the  first  underwriter,  and  makes  a  false  representation  to  him  in 
a  point  that  is  material ;  as  where  having  notice  of  a  ship  being 
lost,  he  says  she  was  safe,  that  shall  affect  the  policy  with  r^:ard 
to  bX\  the  subsequent  underwriters,  who  are  presumed  to  follow  the 
first"  (c).  But  a  representation  made  to  any  underwriter,  except 
the  first,  is  not  to  be  considered  as  made  to  subsequent  under- 
writers (d). 

The  same  rule  holds,  where  the  misrepresentation  is  made  by 
the  proper  agent  of  the  assured,  although  the  assured  be  not  guilty 
of  any  improper  conduct ;  for  the  act  of  the  agent  binds  the  prin- 
cipal, and  it  will  be  presumed,  that  the  principal  knows  whatever 
the  agent  knows  (c).  In  a  case  where  the  word  expected  was  used,  as 
that  the  vessel  insured  was  expected  to  sail  at  such  a  time ;  this 
was  held  not  to  amount  to  a  representation  (/ ).  A  representation 
by  the  owner  of  goods  insured  as  to  the  time  of  the  ship's  sailing  is 
matter  of  expectation,  and  if  made  bona  fide  does  not  conclude 
him  {g).  In  effecting  a  policy  of  insurance  from  Russia  to  this 
country  while  the  ship  was  on  the  outward  voyage,  the  broker  re- 
presented to  the  underwriters  that  a  cargo  was  ready  for  her^  and 
she  was  sure  to  be  an  early  ship.  It  was  held,  that  this  amounted 
only  to  a  representation  of  what  was  expected  on  the  part  of 
the  assured,  and  that  the  underwriters  were  liable,  although, 
from  the  delay  in  beginning  to  load  the  cargo,  the  voyage  home 

(a)  Roberts  v.  Fonnereau,  London  Sit-  and    see    Goram    v.    Sweetings    2  Wms. 

tings  after  Trin.  1742,  Park,  285.  Saund.  202,  e. 

(6)  MacdowaU  v.   Fraser,    Doug.   260.  (e)  Fitzherbert  y.  Mather^  1  T.  R.  12 ; 

See  also  Stewart  v.  Dunlop,  4  Bro.  P.  C.  per  Lord  Abinger  in  Cornfoote  v.  Fowke,  6 

488,  Tomlins'  edit  M.  &  W.  878. 

(c)  Pawton  V.  Watson,  Cowp.789.     See  (/)  Barber  v.  Fletcher,  Doug.  805, 

also  Marsden  v.  Reid,  3  East.  573.  {g)  Bowd^n  v.  Faughati,  10  East,  415. 

(el)  Bell  V.   CarstairSf  2  Cauipb.   548  ; 
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was  turned  from  a  summer  to  a  winter  risk  (A).  A  representation, 
as  it  does  not  form  any  part  of  the  written  policy,  requires  only  to 
be  substantially  performed.  It  is  distinguishable  in  this  respect 
from  a  warranty,  which,  being  part  of  the  policy,  must  be  strictly 
performed.  Insuring  a  ship  by  an  English  name  does  not  amount 
to  a  warranty,  or  a  representation,  that  she  is  an  English  ship  {i). 

A  merchant  having  received  intelligence  that  a  ship  described 
like  his  was  taken,  insured  her,  without  giving  any  information  to 
the  insurers  of  what  he  had  heard ;  it  was  held,  that  the  conceal- 
ment was  a  fraud  on  the  underwriters  (A).  So  where,  in  an  action  on 
a  policy  of  assurance  of  a  ship  on  a  voyage  from  Lisbon  to  London, 
it  appeared  that  the  plaintiff  had,  on  the  24th  of  November,  re- 
ceived information  of  the  ship  having  sailed  on  the  8th;  it  appeared 
also,  that  another  vessel,  which  had  sailed  at  the  same  time  with 
the  ship  insured,  had  arrived  in  safety ;  after  which,  mz,  on  the 
2nd  of  December,  the  plaintiff  had  effected  the  insurance  in  ques- 
tion, without  making  any  disclosure  to  the  underwriter :  it  was 
held,  that  there  was  a  concealment  of  circumstances  sufficient  to 
avoid  the  policy  (/).  But  where  a  broker,  in  pursuance  of  instruc- 
tions previously  received  from  Sunderland,  effected  a  policy  at 
Lloyd's  at  a  time  when  a  letter  lay  on  his  table  at  the  ttoal 
Exchange  unopened,  announcing  the  ship's  loss:  it  was  held,  that 
the  conduct  of  the  broker  did  not  avoid  the  policy  ^m) ;  for  he  hsid 
a  right  to  presume  that  he  had  possession  of  all  the  information  on 
which  he  was  to  effect  the  policy  (»).  Where  the  plaintiffs  effected 
a  policy  of  assurance  on  wines  from  Oporto  to  London,  on  the 
12th  of  November,  at  which  time  they  were  in  possession  of  two 
letters  from  their  correspondents  at  Oporto ;  the  first  of  which, 
dated  1 1th  of  October,  stated  thus : — "  We  are  loading  the  wines  on 
the  Stag,  Captain  Wheatley,  who  pretends  to  sail  after  to-morrow  ;" 
the  other  dated  the  13th  of  October,  enclosed  the  bills  of  lading, 
which  were  filled  up  "  with  convoy ;"  which  letter  the  plaintiffs  did 
not  communicate  to  the  underwriters :  it  was  held,  that  it  was  a 
material  concealment  (o).  The  reason  of  the  rule  which  obliges 
the  party  to  disclose,  is  to  prevent  fraud,  and  encourage  good  faith : 

(A)  Hubbard  ▼.  Ohver,  8  Campb.  818.  161 ;   Webster  ▼.  Foster,  1  Esp.  N.  P.  C. 

(t)  Oapham  y.  Cologan,  3  Campb.  882.  407 ;   fViUes  v.  Glover,  1  N.  R.  14 ;  Little- 

(k)  De  Costa  v.  Scandret,  2  F.  Wms.  dale  v.  Dixon,  1  N.  R.   151  ;  Freeland  v. 

170.  Glover,  7  East,  457  :  Lynch  v.  Hamilton, 

(I)  M' Andrew  v.  Bell,  1  Esp.  N.  P.  C.  8  Taunt  87  ;  Bell  v.  Beil,  2  Campb.  479  ; 

878.  Kirby  v.  Smithy  1  B.  &  A.  672 ;   Weir  v. 

(m)   Wake  v.  Jtty,  4  Taunt  498.  Aberdeen,  2  B.  &  A.  820  ;  Bti^e  v.  Turner, 

in)  The  nature  of  this  work  will  not  6  Taunt  838 ;  2  Marsh.  Rep.  46,  S.  C; 

permit  the  insertion  of  all  the  cases  rela^  Riekards  v.  Murdock,  10  B.   &  C.  527  ; 

ting  to  concealment     If  desirous  of  pur-  Elton  y.  Larkins,  8  Bingh.  198;  1  M.  & 

suing  the  subject,  the  reader  may  peruse  So.  328 ;  Mackintosh  v.  Marshall,  11  M.  & 

the  following  cases  i—Seaman  v.  Fonereau,  W.   116;  Elkin  v.  Janson,  18   M.  &  W. 

Sir.  1 188 ;  Carter  v.  Boehm,  8  Burr.  1905  ;  659. 

1    Bl.  R.  594;    Shirley  y.   WilHnson,  8  (o)  Bridges  and  others  v.  Hunter,  1  M. 

Dougl.  41 ;  Court  v.  Martineau,  8  Doug.  &  S.  15. 
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it  is  adapted  to  such  facts  as  vary  die  nature  of  die  contract^  which 
one  privately  knows,  and  the  other  is  ignorant  of,  and  has  no 
reason  to  suspect/'  The  question,  therefore,  in  cases  of  this  kind, 
is,  ^  Whether  there  were,  under  all  the  circumstances,  at  die  time 
the  policy  was  underwritten,  a  fair  statement,  or  a  concealment, 
fraudulent,  if  designed,  or,  though  not  designed,  varying  materially 
the  object  of  the  policy,  and  chang^]g  the  risk  understood  to  be 
run  ?"(/?) 

Information  respecting  the  subject-matter  of  warranty,  either 
express  or  implied,  need  not  be  communicated  to  the  underwriter, 
unless  there  be  a  specific  request  on  his  part  for  such  information. 
Hence,  in  the  case  of  Skoolbred  v.  Nutt^  Park,  346,  where  the 
owner  had  received  letters  from  his  captain  die  day  before  he 
effected  the  insurance,  stating  that  the  ship  had  arrived  at  Madeira, 
but  was  very  leaky,  and  that  the  pipes  of  wine  had  been  half 
covered  with  water,  which  letters  were  not  communicated  to  the 
underwriters ;  Lord  Mansfield  told  the  jury,  **  That  there  should 
be  a  representation  of  every  thing  relating  to  the  risk  which  the 
underwriter  has  to  run,  except  it  be  covers  by  a  warranty.  It  is 
a  condition,  or  implied  warranty,  in  every  policy,  that  the  ship  is 
seaworthy,  and  therefore  there  need  be  no  representation  of  tnat 
If  she  sail  without  being  so,  there  is  no  valid  policy.  Here  the 
leak  was  stopped  before  she  sailed  from  Madeira,  and  she  sailed  in 
good  condition  from  thence ;  and  there  is  no  occasion  to  state  the 
condition  of  a  ship  or  cargo  at  the  end  of  the  former  voyage." 
Verdict  for  plaintin.  So  where  in  an  action  on  a  policy  of  insu- 
rance upon  a  ship  from  Trinidad  to  London,  it  appeared  daat  the 
assured  had  received  a  letter  from  his  captain,  informing  him  that 
he  had  been  obliged  to  have  a  survey  on  the  ship  at  Trinidad,  on 
(zccount  of  her  bad  character^  but  the  survey,  wnich  accompanied 
the  letter,  gave  the  ship  a  good  character :  it  was  held,  that  the 
concealment  of  the  letter  and  survey  from  the  underwriter,  did  not 
vacate  the  policy,  inasmuch  as  the  insured  impliedly  warranted  the 
ship  to  be  seaworthy,  and  it  did  not  appear  tnat  he  had  concealed 
any  circumstance  relative  to  the  seaworthiness  of  the  ship,  or  that 
at  the  time  of  effecting  the  policy  he  knew  of  any  fact  which  ren- 
dered her,  with  reference  to  the  risk,  otherwise  than  seaworthy  (q). 
It  will  be  presumed  that  the  underwriter  is  acquainted  with  the 
usage  and  circumstances  of  the  branch  of  trade  to  which  the  policy 
relates  (r),  and  consequenUy  the  assured  is  not  bound  to  make  a 
disclosure  thereof;  e.  g,  upon  an  insurance  on  an  East  India 
voyage,  the  underwriters  are  bound  to  know  the  course  of  the  East 
India  Company's  charterparties  and  trade,  and  that  the  ship's  des- 

{p)  Per  Ld.  Mat^field,  C.  J.,  in  Carter  (r)  Fallanee  t.  Dewar,  I  Cunpb.  50S; 

T.  Bcehm,  8  Burr.   1906,   cited   by  Lord  Ougier  v,  JenningSy  ibid.  SOS,  n,;  KimgeUm 

EUenboroughf  C.  J.,  delivering  judgment  v.  Knibbs,  ibid,  608,  n. ;  Moxan  v.  jUkhte, 

in  Haywood  v.  Rodgert,  4  East,  696.  3  Campb.  200. 

{q)  Haywood  v.  Rodgers,  4  East,  690. 
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tination  k  liable  to  be  changed  after  the  policy  is  effected  is).  If 
the  usa^e  of  the  trade  is  general^  it  is  immaterial  far  tiiis  purpose 
that  it  18  not  uniform  (0^ 

4.  Breach  of  fVarranty, 
Express^ 

1.  Time  of  Sailing,  p.  1005. 

2.  Safety  of  a  Ship  at  a  particular  TtmCi  p.  1007. 
8.  To  depart  with  Convoy,  p.  1008. 

4.   Neutral  Property,p,  1010. 
6.  Capture  in  Port,  p.  1014. 
Imptiedf 

1.  Not  to  deviate,  p.  1015. 

2.  Seaworthiness,  p.  1021. 

Another  ground  of  defence  which  may  be  taken  by  the  under- 
writer to  defeat  the  action,  is  the  non-compliance  with  a  warranty, 
either  express  or  implied.  Every  warranty  incorporated  in  the 
body  of  tne  policy,  or  appearing  on  the  face  of  the  instrument,  e.  y, 
in  the  margin  (u),  or  at  the  bottom  of  the  policy  (x),  or  inserted  in 
any  print  or  writing,  which  is  by  reference  incorporated  with  the 
policy  (y),  must  be  strictly  and  literally  complied  with.  ["  A  war- 
ranty in  a  policy  of  insurance  is  a  condition  or  a  contingency,  and 
unless  that  be  performed,  there  is  not  any  contract.  It  is  perfectly 
immaterial  for  what  purpose  a  wan-anty  is  introduced ;  but  being 
inserted,  the  contract  does  not  exist,  unless  it  be  literally  complied 
with"  (^).]  In  this  respect  it  is  distinguishable  from  a  mere  repre- 
sentation, which,  if  it  be  substantially  mlfiUed,  it  is  sufficient.  The 
most  usual  kinds  of  warranties  inserted  in  policies,  are:  1.  As  to 
the  time  of  sailing ;  2.  The  safety  of  the  ship,  at  a  particular  time ; 
3.  Departing  with  convoy;  4.  That  the  thing  insured  is  neutral 
property. 

Express  Warranty. 

1.  Time  of  Sailina. — ^This  means,  that  the  ship  shall  be  on  her 
voyage  on  the  given  day ;  for  which  purpose  she  must  be  completely 
unmoored ;  it  will  not  suffice  that  sne  then  had  cargo  and  passen- 
gers on  board,  and  was  only  prevented  from  sailing  by  stress  of 
weather  (a).  But  if  a  ship  quits  her  moorings,  and  removes  only 
to  a  short  distance,  being  quite  ready  to  proceed  upon  her  voyage, 
and  is  by  some  subsequent  occurrence  detained,  that  is,  never- 
theless, a  sailing ;  it  is  otherwise,  however,  if,  at  the  time  when  she 
quits  her  moorings  and  hoists  her  sails,  she  is  not  in  a  condition  for 

(«)  Grant  v.  Paxton,  1  Taunt.  463.  Rmtledge  ▼.  Burrelt,  1  H.  Bl.  254. 

(/)  See  eases  in  Dote(r),  mpra.  (s)  Per  Lonl  Man^kU  in  I>e  Hakm  v. 

(»)  Bean  ▼.  Slupart,    Doug.   U  ;    Ds  Hartley,  1  T.  R.  34*5,346. 

Hakm  V.  HartUy,  1  T.  R.  343.  (a)  Nelttm   v.   Salvador,   M.  &    Malk. 

(jr)  3  T.  R.  360.  309. 
(y)  Wortley  v.    Wood,  6  T.    R.   710; 
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completing  her  voyage  (b)  ;  and  no  distinction  can  be  drawn 
between  taking  in  more  ballast  and  receiving  part  of  the  cargo  (c). 
The  word  "  sailing"  is  not  confine*d  to  the  mere  act  of  hoisting  the 
sails ;  the  fair  question  in  these  cases  is,  whether,  at  the  time  of  the 
loss,  the  voyage  can  be  said  to  have  commenced  ((f).  A  ship,  which 
was  insured  at  and  from  Jamaica  to  London,  warranted  to  have 
sailed  on  or  before  a  particular  daVf  with  a  return  of  premium  in  case 
of  convoy,  sailed  before  the  day  from  the  port  of  her  lading,  with  all 
her  cargo  and  clearances  on  board,  to  the  usual  place  of  rendez- 
vous at  another  part  of  the  island,  in  order  to  join  the  convoy, 
which  then  lay  ready,  where  she  arrived  in  safety,  but  was  detained 
there  by  an  embargo  beyond  the  day.  It  was  held,  that  although 
the  place  of  rendezvous  was  out  of  the  direct  course  of  the  voyage, 
yet  as  the  ship,  when  she  sailed  from  the  port  of  lading,  had  not 
any  view  or  object  but  to  make  the  best  of  her  way  to  England, 
and  as  she  did  not  go  to  the  place  of  rendezvous  for  any  purpose 
independent  of  the  immediate  prosecution  of  her  voyage,  the 
voyage  began  from  the  port  of  lading,  and  consequently  the  war- 
ranty had  been  complied  with  (e).  A  French  ship  was  insured 
"at  and  from  Guadaloupe  to  Havre,"  warranted  to  sail  on  or 
before  a  particular  day.  The  ship  took  in  her  complete  lading, 
and  all  her  clearances,  at  Point-a-Pitre,  and  sailed  tnence  before 
the  day  for  Basseterre  ;  a  condition  having  been  inserted  in 
one  of  the  clearances,  that  the  ship  should  pass  that  way  to 
take  the  orders  of  government ;  and  the  captain  also  expecting, 
in  consequence  of  a  notice  which  had  been  given  by  his  governor, 
that  there  would  be  a  convoy  at  that  place.  It  appeared  that  the 
captain  had  paid  an  extra  fee  in  order  to  procure  his  clearances, 
that  he  might  take  the  benefit  of  the  convoy.  The  ship  arrived  at 
Basseterre  two  months  before  the  day  on  which  she  was  warranted 
to  sail,  and  was  detained  there  by  the  governor  until  after  the  day. 
It  was  proved  that  Basseterre  was  m  the  direct  course  of  the 
voyage.  Under  these  circumstances,  it  was  held,  that  there  had 
been  a  bond  fide  and  complete  inception  of  the  voyage,  on  the 
day  the  ship  sailed  from  Pomt-sL-Pitre,  and  consequently  that  the 
warranty  had  been  complied  with  (/).  Under  a  warranty  to  depart 
on  or  before  a  particular  day,  it  is  necessary  not  only  that  the  ship 
should  set  sail  on  the  voyage,  but  also,  that  she  should  be  out  of 
the  port  on  or  before  the  day  (g).  To  "  sail,"  is  to  sail  on  the 
voyage.  To  "  depart,"  is  to  depart  from  some  particular  place  (A). 
A  policy  was  made  subject  to  certain  rules,  one  of  which  was,  that 

(6)  Per  Lord  Tenterden,  C.  J.,  PUtegrew  501,  602. 

V.  Pnngle,  3  B.  &  Ad.  620,  621  ;  Graham  (e)  Bond  ▼.  Nutt,  Cowp.  601. 

▼.  Barras,  6  B.  &  Ad.  1011  ;  3  Nev.  &  M.  (/)  Thelluston  ▼.   Fergusson,  1  Doug. 

125, -S.  P.  861. 

(e)  Per  Park,  J. ,  in  PiitegrewY.Pringle,  (g)  Moir  v.   The    Ro^al    Exek,    Au. 

8  B.  &  Ad.  622.  Comp.,  3  M.  &  S.  461. 

{<i)  Per  Denman,  C.  J.,  delivering  judg-  (h)  Ibid.,  6  Taunt  245.     See  PitUgrew 

ment  un  error  in  Exch.  Cham.,  Cochrane  ▼.  Pringle,  3  B.  &  Ad.  521. 
V.  FUher,  1  Cr.  M.  &  R.  818;  5  Tyrw. 
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ships  were  not  to  sail  to  and  from  any  of  the  ports  following, 
between  the  times  set  opposite  thereto,  that  is  to  say,  from  any  port 
on  the  east  coast  of  Great  Britain,  between  the  6th  of  October  and 
the  5th  of  April,  to  any  port  in  the  Belts,  between  the  20th  of 
December  and  the  15th  of  February.  The  vessel  sailed  on  the 
8th  of  February  for  F.,  a  port  in  the  Baltic,  and  was  lost.  It  was 
held,  that  the  rule  amounted  to  a  warranty,  and  not  to  an  ex- 
ception ;  and  that  the  assured  was  not  entitled  to  recover  in  respect 
of  the  loss  ;  and  that  the  word  ''  to,"  as  used  in  the  rule,  meant 
"towards" (i).  Goods  were  insured  at  and  from  Demerara  to 
London  in  ship  or  ships  warranted  to  sail  from  Demerara  on  or 
before  the  1st  of  August,  1823.  Small  ships  take  in  and  discharge 
the  whole  of  their  cargoes  in  the  river  of  Demerara;  but  there  is  a 
shoal  off  the  coast,  about  ten  miles  out  at  sea,  and  large  ships 
usually  discharge  and  take  in  part  of  their  cargoes  on  the  outside 
of  the  shoal.  Goods  covered  oy  the  policy  were  laden  on  board  a 
small  vessel  that  completed  her  car^o  in  the  river;  and  on  the  1st 
of  August,  the  captain,  having  obtamed  his  clearance,  set  sail,  pro- 
ceeded down  the  river,  and  about  two  miles  out  to  sea,  and  then 
anchored,  the  tide  being  low.  On  the  3rd  of  August  he  crossed 
the  shoal,  and  on  the  8th  the  vessel  was  lost  by  perils  of  the  sea ;  it 
was  held,  that  the  vessel  sailed  from  Demerara  on  the  1st  of 
August,  within  the  meaning  of  the  policy  (j).  Where  a  licence  is 
granted  for  a  voyage  to  a  hostile  country,  to  continue  in  force  till  a 
given  day,  if  the  voyage  is  bona  fide  begun  before  that  day,  it  con- 
tinues to  be  protected  by  the  licence,  though  delayed  beyond  the 
day  by  stress  of  weather  or  other  accident  over  which  the  assured 
have  no  control  (A).  So  where  there  is  a  policy  "at  andfromy*  if 
the  ship  has  her  cargo  on  board  and  is  ready  to  sail  before  the  day 
when  tne  licence  expires,  although  she  is  detained  in  port  till  after 
the  day  by  contrary  winds,  the  policy  remains  valid  (/).  On  an 
assurance  of  a  vessel  at  and  from  New  York  to  Quebec,  during 
her  stay  there,  thence  to  the  United  Kingdom,  the  said  ship  being 
"  warranted  to  sail  from  Quebec  on  or  before  the  1st  of  November, 
A.  D.  1853 ;"  it  was  held,  that  the  reasonable  construction  was, 
that  the  warranty  applied  only  to  that  part  of  the  voyage  between 
Quebec  and  England,  and  tliat  the  underwriter  was  liable  in  respect 
of  loss  occurring  on  the  voyage  to  Quebec  after  the  1st  of  No- 
vember, 1853(971). 

2.  Safety  of  a  Ship  at  a  particular  Time, — Goods  were  insured 
from  the  ladmg  of  them  on  board  a  certain  ship,  'Most  or  not 
lost,"  and  at  the  bottom  of  the  policy  was  added  "  warranted  well 
on  a  particular  day  J'     It  appeared  tiiat  the  defendant  underwrote 

(t)  ColUdge  V.    Hartfff  6  Rxch.   205  ;  (k)  Groning  ▼.  Crockett,  3  Campb.  83. 

8.  a  20  L.  J.,  Exch.  146.  (/)  Schroeder  v.  Vaux,  3  Campb.  84,  n. 

(j)  Lang  and  others  v.  Anderdon,  3  B.  (m)  Bainet  v.  Holland,  10  Exch.  802 ; 

&  C.  495.  S.  C.  24  L.  J.,  Exch.  204. 
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the  policy  in  the  afternoon  of  that  day,  and  that  the  ship  was  lost 
about  eight  o'clock  in  the  morning  of  the  same  day.  It  was  hekj, 
that  the  warranty  did  not  mean  that  the  ship  was  well  at  the  time 
when  the  defendant  subscribed  the  policy,  but  at  any  time  on  that 
day,  and  consequently  that  it  had  been  compKed  with  (n).  Action 
on  policy  of  insurance  against  fire  on  ship  H.,  for  one  month  on 
the  terms  that  the  ship  should  be  safe  moored  in  the  harbour  of 
Portsmouth  during  the  period  for  which  the  insurance  was  made^ 
the  ship  was  accidentally  burned  within  that  time.  It  appeared  in 
evidence,  that  the  ship  was  first  moored  off  the  beach,  in  order  to 
clear  her  bottom ;  she  was  then  removed  to  Hardway ;  and,  lastly, 
was  moored  at  March's  wharf,  in  order  the  more  conveniently  to 
take  in  her  cargo,  but  had  never  been  taken  out  of  the  harbour. 
It  was  insisted,  for  the  defendant,  that  the  removing  the  ship  firom 
her  moorings  at  one  place  to  the  other,  was  a  discontinuance  of 
the  risk:  so  also  the  laying  her  down  on  the  beach  to  clear  her 
bottom.  But, per  Lord  £llenb&rouffk,  C.  J.,  '^  Where  a  vessel  is  only 
removed  from  one  part  of  the  harbour  to  the  other,  for  the  more 
convenient  purpose  of  repairs,  or  for  taking  in  her  cargo,  but  does 
not  go  beyond  the  bounas  of  the  harbour,  and  is  safely  moored  at 
the  different  parts  of  the  harbour,  when  she  is  so  removed,  ac^ 
cording  to  the  policy,  it  is  not  such  an  act  as  will  avoid  the 
policy,'  Verdict  for  plaintiff (o).  "When  a  broker  proposes  a 
policy  to  an  underwriter,  on  a  ship  at  and  from  a  certain  place,  it 
imports  either  that  the  ship  is  there  at  the  time,  or  shortly  will  be 
there."  A  delay  in  the  arrival  of  the  vessel  at  the  place  wheie  the 
risk  is  to  attach,  alters  the  risk  (/>). 

3.  To  depart  with  Convoy, — The  next  species  of  warranty  which 
fieills  under  consideration,  is  a  warranty  that  the  ship  insured  AM 
sail  or  depart  with  convoy ;  by  which  term  is  to  be  understood  "  a 
naval  force  under  the  command  of  a  person  appointed  by  the  ffovem-* 
ment  of  the  country,  to  which  the  vessel  insured  belongs.  The 
form  of  expression  as  to  this  warranty,  is  different  in  different 
policies;  in  some  that  the  ship  shall  depart  with  convoy;  in  others, 
that  she  shall  depart  with  convoy  for  the  voyage.  In  substance, 
however,  these  expressions  are  the  same ;  for  it  has  been  solemnly 
decided,  that,  although  the  words  of  the  policy  are  merely  "to 
depart  with  convoy,"  yet  those  words  must  be  understood  to  mean 
that  the  ship  shall  depart  with  convoy  for  the  voyage^  as  much  as 
if  the  words  "  for  the  voyage"  had  been  added  (q).  If  a  ship  does 
not  sail  with  the  convoy  appointed  by  government,  it  is  not  a  sailing 

(n)  Blaekhwrtt  v.  Cockell,  S  T.  A.  360,  cogfnized  in  freeman  v.  Taylor,  9  Bingh. 

(o)  Clarke  v.   fTettmore,  London    Sit-  139. 
tings,  B.  R.,  25  May,  1807.  (7)  Per  Holt,  C.  J.,  and  the  greater  part 

(f>)  Per  Ellenboroughy    C.   J.,   Hull  y.  o(  the  cowrt  in  Jeffery  y.  Legendra,  Z  LeY, 

Cooper,  14  East,  479,    cited    by   Tindal,  821,  after  several  arguments  on  speeial 

C.  J.,  Mount  T.  Larkmt,  8  Bingh.  123,  re-  verdict,  per  tot.  Cur.,  Carth.  217 ;  LiUy  ▼. 

Ewer,  Doug.  72,  S,  P. 
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with  convoy  within  the  terms  of  the  waiTanty  (r);  hence  the  pro- 
tecticm  of  a  ship  of  war  accidentally  bound  on  the  same  voyage, 
although  discharging  the  ofSce  of  convoy,  is  not  a  convoy  within  the 
meaning  of  the  warranty ;  but  a  convoy  appointed  by  the  admiral 
commanding  in  chief  upon  a  foreign  station,  will  be  considered  as  a 
convoy  appointed  by  government  (s).  It  may  be  laid  down  also, 
as  a  general  rule,  that  a  warranty  to  depart  with  convoy  is  not  com- 
plied with,  unless  sailing  instructions  are  obtained  before  the  ship 
leaves  the  place  of  rendezvous,  if  by  due  diligence  of  the  master 
they  can  be  obtained. 

The  value  of  a  convoy  appointed  by  government,  in  a  great 
measure  arises  from  its  taking  the  ships  under  control,  as  well  as 
under  protection.  But  that  control  does  not  commence  until 
sailing  instructions  have  been  obtained,  nor  can  it  be  enforced 
otherwise  than  by  their  means.  Indeed,  the  reason  of  that  rule, 
which  requires  that  the  convoy  should  be  appointed  by  govern- 
ment, shows  the  necessity  of  having  sailing  instructions;  since 
without  them  the  ship  does  not  stand  in  that  relation,  or  under 
those  circumstances  in  which  she  can  take  the  full  benefit  of  the 
government  convoy"  (t). 

When  the  policy  is  silent  as  to  the  place  from  which  the  vessel 
18  to  depart  with  convoy,  the  usage  of  merchants  pots  a  construction 
on  it,  smd  the  warranty  must  be  understood  to  mean,  that  the  ship 
shall  sale  with  convoy  from  the  place  of  general  rendezvous,  or 
that  {dace  where  convoys  are  to  be  had :  as,  if  a  vessel  be  insured 
from  London  to  the  East  Indies,  warranted  to  depart  with  convoy, 
and  the  ship  sail  with  convoy  from  the  Downs^  it  is  a  fulfilment  of 
the  warranty  («).  It  is  not  necessary  that  the  vessel  should  in  all 
cases  sail  with  convoy  bound  precisely  to  the  place  of  her  destina- 
tion (rK  Whether  the  convoy  be  sufficient  must  depend  on  the 
usage  of  trade  and  the  orders  of  government;  and  it  is  the  province 
of  the  jury  to  determine  whether,  under  the  circumstances,  the 
warranty  has  been  satisfied.  '^It  has  always  been  understood, 
that  provisions  for  a  departure  with  convoy  have  relation  to  the 
custom  of  trade,  and  the  orders  of  government,  and  ought,  there- 
fore, to  receive  a  liberal  construction  "  (x).  It  sometimes  happens 
that  the  force  first  appointed  is  to  accompany  the  ships  only  for  a 
]»art  qX  their  voyage,  and  to  be  succeeded  by  another;  at  other 
times  a  small  force  is  detached  from  the  main  body,  to  bring  them 
up  to  a  particular  point ;  if  a  vessel  sail  under  the  protection  of  a 

(r)  Hthhert  ▼.  Pigou,  Park,  498 ;  Marsh.  (u)  Lethulier^t  case,  Salk.  443,  but  Holt, 

272  ;  A  C  8  Doug.  224.  C.  J.,  contra ;  Gordon  v.  Mortey,  Str.  1265, 

{»)  S.  a     See  also  AudUy  y.  Duff,  2  per  Lee,  C.  J. 

B.  &  P.  111.  (v)  ITEguino  ▼.  Beiticke,  2  H.  Bl.  65}. 

{t)  Per  Eldon,  C.  J.,  in   Anderton  ▼.  (x)  Per  Heath,   J.,  in  Audley  y.  Duff, 

PUcher,  2  B.  &  P.  169.  2  B.  &  P.  115. 
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I  force  thus  appointed  (y)  or  detached  (ar),  the  warranty  is  complied 

with.  Although  the  terms  of  this  warranty  do  not  express  it,  yet 
it  is  essentially  necessary,  that  the  ship  should  not  only  depart,  but 

^  also  continue  with  the  convoy  until  the  end  of  the  voyage,  unless 

*  she  be  prevented  by  absolute  necessity.  Case  on  a  policy  of  insur- 
'  ance  on  the  ship  S.  from  London  to  \A^hoiiy  warranted  to  depart 

from  England  with  convoy.     The  ship  sailed  from  London  in  De- 

I  cember,  and  arrived  at   Spithead,  (the  place  where  the  Lisbon 

,  convoy  was  to  be  met  with,)  whence  she  sailed  on  the  26th  of 

:  December,  with  the  convoy.     On  the  26th  December  a  storm  arose, 

which  separated  her  from  her  convoy,  and  rendered  her  so  leaky 

J  that  she  was  obliged  to  sail  for  Plymouth,  where  she  arrived  on 

,  the  28th  of  December.     Having  been  refitted  and  made  a  tight 

\  ship,  as  was  supposed,  she  sailed  again  on  the  13th  of  February 

^  following,  but  without  convoy,     A  few  days  after  she  encounterea 

another  violent  storm,  and  on  the  19th  of  February  she  was  totally 

^  lost  near  Ireland.     Lee,  C.  J.,  held,  that  the  sense  of  the  warranty 

i  was  not  to  be  taken  literally;  that  the  meaning  was  not  only  to 

*  depart  with  convoy,  but  to  keep  with  convoy  during  the  whole 
'f  voyage,  and  that  this  had  always  been  so  holden :  that  absolute 
^  necessity  alone,  such  as  rendered  it  impossible  to  keep  with  convoy, 
[  could  excuse :  as  being  driven  by  a  tempest  to  some  foreign  port 
\  or  place  where  convoy  could  not  be  haa;  but  that  was  not  the 
^  present  case,  the  ship  having  been  driven  into  an  English  port. 
\  He,  therefore,  was  ot  opinion,  that  this  was  not  a  loss  within  the 
\  policy;  and,  accordingly,  a  verdict  was  found  for  the  defendant  (a). 
f  but  if  a  ship  sails  with  convoy,  and  is  separated  by  stress  of 
[  weather,  and  does  all  in  her  power  to  rejoin  the  convoy,  this  will 
\  be  considered  as  a  sufficient  compliance  with  the  warranty,  so  as 

to  render  the  insurers  liable  (6).     The  security  of  trade,  in  time  of 

*  war,  has  been  considered   as   depending  so  essentially  on  ships 
sailing  with  convoy,  that  by  a  statute  (c),  (which  continued  in  force 

;  during  hostilities  with  France,)  several  enactments  wei*e  made  to 

'  enforce  it. 

4.  Neutral  Property, — If  the  insurance  be  effected  in  time  of  war, 
and  the  party  insuring  be  the  subject  of  a  neutral  state,  it  is  usual 
for  him,  in  order  to  induce  the  underwriter  to  accept  a  smaller 
premium,  to  warrant  that  the  subject-matter  of  the  insurance  is 
neutral  property,  which  is  usually  done  by  inserting  in  the  policy 
the  words  "warranted  neutral,"  or  "warranted  neutral  property; 
by  which  is  to  be  understood,  that  the  thing  insured  is  neutral 

(y)  Smith  ▼.  Readthaw,  Park,  ch..  18,  MSS. 

p.  510;  De  Garay  V.  Clagget,  ibid.  511,  (6)  Jeffery  v.   Legendra,  3  Lev.  820; 

(c)  Manning  y.  Gut,  Marsh.  367  (2nd  Carth.  216:  Salk.  443;  1  Show.  320;  4 

edit)  S.  C. ;  more  fully  reported,  8  Doug.  Mod.  58  ;  reported  for  the  judgment  only 

74;  Dudley  v.  Duff,  2  B.&  P.  111.  in  Holt.  465. 

(a)  Mortice  v.  Dill<mt  London  Sittings  (c)  Stat   43    Geo.    IIL    c.    57.      See 

after  M.  T.  22  Geo.  II.,  coram  Lee,  C.  J.,  Cohen  v.  Hinckley,  1  Taunt.  R.  249. 
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property  at  the  time  when  the  risk  commences,  not  that  it  shall 
continue  so  during  the  whole  voyage,  for  the  risk  of  future  war  is 
undertaken  by  the  insurer  in  every  policy  (d).  But  though  it  is  not 
necessary,  that  a  ship,  warranted  neutral,  should  continue  neutral 
during  the  whole  voyage :  because,  if  she  be  neutral  at  the  time  of 
sailing,  the  breaking  out  of  war  on  the  next  day  will  not  discharge 
the  underwriter ;  yet  the  ship  must  not  forfeit  its  neutrality  by  the 
misconduct  of  the  parties  on  board :  hence  where,  on  an  insurance 
of  a  ship  warranted  neutral,  it  appeared  that  the  master  and  crew 
had  brx>JLen  their  neutrality,  in  the  course  of  the  voyage  insured, 
by  forcibly  rescuing  the  ship,  which  had  been  seized  and  carried 
into  port  by  a  belligerent  power,  for  the  purpose  of  search  ;  it  was 
held,  that  die  assured  could  not  recover  («). 

In  order  that  a  waranty  of  neutrality  may  be  satisfied,  it  is  neces- 
sary, 1.  That  the  vessel  insured  should  belong  to  the  subject  of  a 
neutral  state;  2.  That  the  vessel  should  be  navigated,  not  only 
according  to  the  law  of  nations,  but  also  in  conformity  to  the  par- 
ticular treaties  subsisting  between  the  country  to  which  she  belongs 
and  the  belligerent  states  (/).  If,  therefore,  a  state  in  amity  with 
a  belligerent  power  has,  by  treaty,  agreed  that  the  ships  of  their 
subjects  shall  only  have  that  character  when  furnished  with  certain 
documents ;  whoever  warrants  the  ship  to  be  the  property  of  such 
subject,  should  provide  himself,  at  the  time  when  tne  ship  sails, 
with  those  documents  which  have,  by  the  country  to  which  she 
belongs,  been  agreed  to  be  the  necessary  proof  of  that  character. 
There  is  no  implied  warranty  on  the  part  of  the  owner  of  goods 
insured  that  the  ship  shall  be  in  all  respects  properly  documented  (^). 
In  an  action  on  a  policy  upon  a  ship  warranted  Dutch  property, 
it  appeared  that  the  ship  in  question  was  originally  a  French  pri- 
vateer, bearing  a  French  name ;  that  having  been  captured  by  the 
English,  she  was  carried  into  Liverpool,  and  there  named  the  Three 
Graces.  A  merchant  there  purchased  her  for  a  house  at  Amster- 
dam. Having  been  insured  by  a  Dutch  name,  and  warranted  as  in 
the  policy,  she  went  to  sea,  was  captured  by  the  French,  and  finally 
conaemned  by  the  plirliament  of  raris,  under  her  English  name,  as 
lawfiil  prize.  The  court  were  of  opinion,  that  the  sentence  of  the 
parliament  of  Paris  was  conclusive  against  the  warranty  (A).  So 
where  it  appeared,  that  a  ship,  warranted  American,  had  not  on 
board  a  passport,   which   was  required  by   the  treaty  between 

(J)  Edtn  y.  ParHnson^  Doug.  732,  a ;  considered  as  engrafted  on  the  jut  gen- 

Tgtitn  T.  Gumey,  S  T.  R.  477,  per  BuUer,  Hum,     Per  Lord  Kenyon^  C.  J.,  in  Bird  v. 

J.,  in  Saloucei  v.  Johnson,  Park,  55S.  Appleton,  8  T.  R.  567. 

(e)  Carrels  ▼.  Kensington,  8  T.  R.  230.  {g)  Carruthers  v.  Gray,  3  Canipb.  142  ; 

(/)  Courts  of  admiralty  are  to  proceed  S.  C.  15  East,  35;  and  see  also  Bell  v. 

on   the  known  jus    gentium,  or  on    the  Carstairs,  14  East,  393. 

treaties  between  particular  states ;  such  (h)  Barzillai  v.  Lewis,  Park,  526,  and 

treaties  do  not  alter  the  Jut  gentium  with  MS.  note  of  BuVer,  J.,  cited  by  Lawrence, 

respect  to  the  rest  of  the  world,  but  as  J.,  in  Pollard  ▼.  Bell,  8  T.  R.  441 ;  5.  C. 

between  those  particular  states  they  are  3  Doug.  126. 

VOL.  II.  Y 
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France  and  America  ;  it  was  held,  that  the  assured  could  not 
recover,  inasmuch  as  the  warranty  had  not  been  complied  with ; 
for  that  required  that  the  ship  should  be  entitled  to  all  the  privi- 
leges of  the  American  flag,  and  in  order  to  be  entitled  to  these 
privileges,  she  should  have  had  a  passport  (t).  But  it  is  not  neces- 
sary, in  order  to  satisfy  a  warranty  of  neutrality,  that  the  vessel 
should  be  navigated  in  conformity  to  an  ex  parte  ordinance  made 
by  one  of  the  belligerent  states,  and  to  which  the  neutral  state  is 
not  a  party  (A).  A  neutral  ship  may  carry  enemy's  property  from 
its  own  to  the  enemy's  country,  without  being  guilty  of  a  breach 
of  neutrality ;  provided  that  neither  the  voyage  nor  commerce  be 
of  a  hostile  description,  nor  otherwise  expressly  or  impliedly  for- 
bidden by  the  law  of  this  country ;  although  such  ship,  in  conse- 
quence of  carrying  enemy's  property,  be  liable  to  detention  or  to 
be  carried  into  British  ports  for  the  purpose  of  search  (/).  The 
evidence  usually  adduced  to  falsify  this  warranty,  or  to  prove  a 
breach  or  forfeiture  of  neutrality,  which  amounts  to  a  breach  or 
forfeiture  of  the  warranty,  is  the  judgment  or  sentence  of  a  court 
of  admiralty,  or  other  court  having  jurisdiction  in  questions  of 
prize,  by  which  the  ship  or  goods  insured,  and  warranted  neutral 
property,  have  been  condemned  as  prize  (m). 

Since  the  judgment  of  the  House  of  Lords  in  Lothian  v.  Hen-- 
derson  (n),  it  may  be  assumed  as  the  settled  doctrine  of  a  court  of 
English  law,  that  all  sentences  of  foreign  courts  of  competent  juris- 
diction to  decide  questions  of  prize,  are  to  be  received  here  as  con- 
clusive evidence  in  actions  upon  policies  of  insurance,  upon  every  sub- 
ject immediately  and  properly  within  the  jurisdiction  of  such  foreign 
courts,  and  upon  which  they  have  professed  to  decide  judicially. 
Consequently,  where  such  sentences  are  given  in  evidence,  and  it 
appears  that  they  proceed  on  a  ground  which  falsifies  the  warranty 
of  neutrality,  the  assured  will  thereby  be  prevented  from  recovering. 
In  one  case,  indeed,  where  a  ship  was  condemned  as  lawful  prize 
in  a  foreign  court  of  admiralty,  and  it  was  not  stated  in  the  sentence 
upon  what  ground  the  condemnation  proceeded ;  it  was  held,  that 
a  sentence  of  condemnation,  as  lawful  prize,  afforded  a  presumption 
that  the  goods  were  enemy's  property,  unless  the  contrary  appeared 
on  the  sentence  (o).  In  JSaring  y,  Claffett,  3  Bos.  k  Pul.  201,  the 
court,  being  of  opinion  that  the  sentence  of  condemnation  proceeded 
either  dn  the  ground  of  the  ship  not  being  neutral  property,  or  on 
the  ground  that  she  was  not  properly  documented,  so  as  to  entitle 
herself  to  the  privileges  of  a  neutral,  adjudged  the  sentence  to  be 

(f)  meh  ▼.  Parker,  7  T.  R.  705.     See  (m)  Marsh.  288. 

further  on  this  subject,  Baring  v.  Christie,  (n)  3  B.  &  P.  499,  per  EllenhcrougK 

6  East,  398.  C.  J.,  delivering  the  opinion  of  the  court 

(A-)  Mayne  v.  Walter,  Park,  531  ;  S.  C.  in  Bolton  v.  Glads/one,  5  East,  155,  and 

3  Doug.  79;  Pollard  v.  Bell,  8  T.  R.  434;  per  Sir  J.  Afamjleld,  C.  J.,  in  S{ffken  v. 

Bird  V.  Appleton,  8  T.  R.  562;  Price  ▼.  Lee,  2  N.  R.  489. 

Bell,  I  East,  663.  (o)  Saloucd  v.    Woodmas*,   Park,  362 ; 

(/)  Barker  v.  Blakes,  9  East,  283.  3  Doug.  345,  S.  C. 
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conclustre  evidence  against  a  warranty  of  neutrality.  Whether  the 
foreign  sentence  profess  distinctly  and  directly  to  condemn  the  ship, 
on  the  ground  of  its  being  enemy's  property,  or  whether  it  can  be  col- 
lected only  from  other  parts  of  the  proceedings,  that  such  was  the 
ground  of  decision  ( p) ,  our  courts  are  equally  bound  by  the  sentence ; 
and  this  rule  holds,  although  it  appears  on  the  face  of  the  sentence, 
that  the  prize  court  arrived  at  the  conclusion  through  the  medium  of 
rules  of  evidence,  and  rules  of  presumption,  established  only  by 
the  particular  ordinances  of  their  own  country,  and  not  admissible 
on  general  principles  (a).  In  short,  wherever  the  foreign  courts 
adjndee  the  vessel  to  be  good  prize,  upon  a  ground  within  their 
jurisdiction,  and  such  ground  falsifies  the  warranty,  our  courts 
will,  by  the  comity  of  nations,  which  has  always  prevailed  among 
civilized  states,  give  credit  to  and  consider  themselves  bound  by 
their  adjudication,  without  examining  the  reasons  by  which  the 
foreign  courts  have  arrived  at  their  conclusion  (r).  Hence,  as 
forei^  courts  of  admiralty  may  decide  on  the  construction  of 
treaties,  if  they  expressly  adjudge  a  ship  to  be  lawful  prize  for  a 
breach  of  treaty,  such  sentence  is  conclusive  in  our  courts  against 
a  warranty  of  neutrality,  although  in  this  sentence  the  foreign 
court  may  have  referred  to  ex  parte  ordinances,  and  drawn  in- 
ferences from  such  ordinances,  in  order  to  show  an  infraction  of 
treaty.  The  sentence  is  equally  to  be  regarded  as  evidence  of  the 
fikcts  inducing  the  condemnation,  and  upon  which  the  condemnation 
proceeds,  as  of  the  judicial  act  of  condemnation  (s).  In  the  case 
of  an  insurance  upon  ship,  goods  and  freight,  all  belonging  to 
nearly  the  same  American  proprietors,  which,  as  it  appeared  by 
the  sentence,  had  been  condemned  on  account  of  the  common 
de&ult  of  all  the  proprietors,  in  their  joint  character  of  ship-owners^ 
IB  not  having  a  regular  passport  on  board,  as  required  by  the 
treaty  of  their  own  state  with  France;  it  was  held,  that  the 
assured  could  not  claim  from  the  underwriter  an  indemnity  for  a 
loss  thus  occasioned  by  themselves,  although  the  ship  was  not 
warranted  or  represented  to  be  an  American;  for  the  ship-owner 
is  bound  to  have  such  documents  as  are  required  by  treaties  with 
particular  nations  on  board,  to  evince  his  neutrality  in  respect  to 
such  nations  {t).  By  the  sentence  of  a  French  court  of  admiralty, 
it  appeared  that  the  ship  insured,  *'  warranted  American^"  had  been 
condenmed  as  enemy's  property,  for  want  of  having  on  board  a 


!, 


p)  Baiton  ▼.  CladMt&ne,  5  East,  166.  a  court  of  competent  jurisdiction,  con- 

q)  Ibid,,  2  Taunt  85.  demning  a  ship  on  account  of  its  want  of 

(r)  **  A  warranty  of  neutrality  must*  I  neutrality,   is  the  proper  evidence,   ac- 

cooceive,  now  be  understood,  as  contain-  cording  to  every   principle  and  rule  of 

iog  in  itseK  (among  other  things)  a  stipu-  our  law,  to  determine  that  fact"     Per 

Jation  that  the  contract  of  assurance  shall  Lawrence^  J.,   in    Lothia$t  v.   Henderson^ 

be  void,  if  the  subject-matter  warranted  3  B.  &  P.  624. 

neutral  be  condemned  as  enemy's  pro-  (s)  Baring  v.  Royal  Exch,  Ati,  Comp,^ 

perty ;  and,  if  a  warranty  of  neutrality  6  East,  99. 

conuins  this  stipulation,  the  sentence  of  {t)  Bell  v.  Carttairt,  14  East,  374. 

Y  2 
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rdle  (Tequipagey  or  list  of  the  crew,  such  as  was  required  by  a 
marine  ordinance  of  France,  and  adjudged  by  the  court  there  to 
be  requisite  within  the  meaning  of  the  treaty  of  commerce  between 
France  and  America ;  it  was  held,  to  be  conclusive  evidence 
against  the  warranty  of  neutrality,  though,  in  feet,  the  ship  was 
American  (fi).  So  where  the  sentence  states,  that  the  ship  was 
condemned  on  the  ground  of  having  violated  her  neutrality,  and 
acted  contratry  to  the  law  of  nations  and  the  faith  of  treaties, 
such  sentence  is  conclusive  evidence  against  the  warranty  of 
neutrality  (x).  But  where  the  grounds  of  confiscation  are  stated 
obscurely,  and  the  court  cannot  collect  what  the  precise  ground 
wasCy);  or  where  the  sentence  adjudges  the  ship  to  be  lawful 

f)ri2e,  not  because  it  is  enemy's  property,  but  for  reasons  which 
ead  to  a  contrary  conclusion  (z) ;  or  if  it  appear  that  the  condem- 
nation proceeded  solely  on  the  ground  of  the  ship  having  violated 
an  ez  parte  ordinance,  to  which  the  neutral  country  had  not  as- 
sented (a) ;  in  such  cases,  the  sentence  is  not  conclusive  evidence 
against  the  warranty  of  neutrality. 

It  is  to  be  observed  also,  that  the  sentence  of  a  foreign  court, 
where  it  is  conclusive,  is  conclusive  only  as  to  the  grounds  of  the 
sentence,  and  not  as  to  the  premises  which  led  to  the  conclusion  (&). 
The  preceding  remarks,  as  to  foreign  sentences  of  condemnation, 
being  conclusive  evidence  against  the  warranty  of  neutrality,  must 
be  confined  to  legal  sentences,  that  is,  sentences  of  a  prize-court, 
acting  and  exercismg  functions  either  in  the  belligerent  country,  or 
in  the  country  of  a  co-belligerent  or  ally  in  the  war  (c) ;  for  sen- 
tences of  condemnation,  pronounced  by  the  authority  of  the  captur- 
ing power,  within  the  dominions  of  a  neutral  country,  to  which  the 
pnze  may  have  been  taken,  are  illegal,  and  consequently  inad- 
missible (d).  And  that  is  to  be  considered  as  a  neutral  country  for 
this   purpose,   in   which    the   forms    of   an   independent  neutral 

fovemment  are  preserved,  although  a  belligerent  may  have  such  a 
ody  of  troops  stationed  there  as  in  reality  to  possess  the  sovereign 
authority  (e), 

5.  Free  of  Capture  in  Port, — If  a  vessel  is  taken  at  her  moorings, 
being  neither  within  the  caput  portus,  nor  within  that  part  of  a 
haven  where  ships  unload,  the  underwriter  is  not  discharged  by  a 
warranty  against  "  capture  in  the  ship's  port  of  destination "  (/). 
Whether  a  vessel  warranted  free  of  capture  in  port,  be  in  a  port  or 
not  at  the  time  of  her  capture,  is  purely  a  question  of  fact  for 

(u)  Geyer  v.  Aguilar,  7  T.  R.  681.  (6)  ChHttU  v.  Secretin,  8  T.  R.  192. 

(jr)  OarreU  ▼.  Kensington,  8  T.  R.  230.  (c)  Oddif  v.  Bovill,  2  East,  473. 

(y)  Bemardi  ▼.  Motieuxy   Doug.    675;  (d)  Havrlock  v.  Rockwood,  8T.  R.  268; 

Fuher  v.  Ogle,  1  Campb.  418.  The  Flad  Oyen,  1  Rob.  A.  R.  136. 

(«)  Caivert  v.  Bavill,  7  T.  R.  528,  re-  (<?)  Donaldson  ▼.    Thompson^  1  Campb. 

cognized  by  Tindal,  C.  J .,  delivering  j udg-  429. 

ment,  Dalgleish  ▼.  Hodgson,  7  Bingh.  604.  (/)  Keyset  v.  Seott,  4  Taunt  660. 

(a)  BirdY.  Jppleton,  8  T.  R.  662. 


INSURANCE.  1015 

the  jury  (g).  See  further  Oom  v.  Taylor,  3  Campb.  204,  and  Mayd- 
hew  V.  Scott,  ib,  205.  The  assured  upon  a  policy  on  ship,  not  having 
leave  to  carry  simulated  papers,  cannot  recover  for  a  loss  by  capture, 
if  it  appear  by  the  sentence  of  the  foreign  prize-court  that  one  of  the 
causes  stated  for  the  condemnation  was  tne  carrying  of  simulated 
papers  (A). 

Implied  Warranty* 

1.  Not  to  deviate, — Another  condition  implied  in  the  contract  of 
insurance  is,  that  the  ship  shall  not  deviate.    Hence  arises  another 

Sound  of  defence,  on  wnich  the  underwriter  may  insist,  mz,  that 
ere  has  been  a  deviation,  by  which  term  is  to  be  understood  a 
wilful  and  unnecessary  departure  from  the  due  course  of  the  voyage 
insured,  either  with  or  without  the  consent  of  the  assured,  for  any, 
even  the  shortest  space  of  time.  The  eifect  of  a  deviation  is  not 
to  avoid  the  contract  ab  initio,  but  only  to  determine  it  from  the 
time  of  the  deviation,  and  to  discharge  the  insurer  from  all  subse- 

Juent  responsibility.  Hence,  damage  sustained  before  the  actual 
eviation  must  be  made  good  by  the  underwriters  (i).  From  the 
moment  of  deviation,  however,  the  contract  is  at  an  end,  and  it  is 
immaterial  from  what  cause  the  subseauent  loss  arises.  If  two 
ports  of  discharge  are  named  in  the  policy,  and  the  ship  intends 
going  to  both,  she  must  take  them  in  the  order  named  in  the 
policy.  Hence,  where  a  ship  insured  for  A.  and  B.,  meaning  to 
go  to  both,  went  first  to  B.  in  her  way  to  A. :  it  was  held  to  be  a 
deviation  from  the  voyage  insured,  not  being  in  the  order  named  in 
the  policy  (A).  [Jpon  a  policy  from  London  to  Trinidad  or  the 
Spanish  Main,  witn  leave  to  call  at  all  or  any  of  the  West  India 
Islands  or  settlements,  and  with  liberty  to  touch  and  stay  at  any 
ports  or  places  whatsoever  and  wheresoever,  the  assured  must 
take  all  the  ports  at  which  he  touches,  in  the  same  succession  in 
which  they  occur  in  the  course  of  his  voyage  insured  (J).  A  policy 
at  and  from  Martinique  and  all  and  every  West  India  Islands, 
warrants  a  course  from  Martinique  to  islands  not  in  the  homeward 
voyage  (wt).  A  ship  having  liberty  to  put  into  one  port,  put  into 
another  equally  in  her  way ;  this  was  held  to  be  a  deviation,  and 
to  avoid  the  contract,  though  neither  the  risk  nor  the  premium 
would  have  been  greater,  if  the  putting  into  such  other  port  had 
been  allowed  by  the  policy  (»).  A  ship  was  insured  from  Lisbon 
to  Endand,  with  liberty  to  call  at  any  one  port  in  Portugal ;  it  was 
held  that  under  such  a  policy  the  party  had  only  a  liberty  to  call 
at  some  port  in  Portugal,  in  the  course  of  the  voyage  to  England  (o). 

(g)  Reyner  v.  Pearson^  4  Taunt,  662.  (I)  Gairdner  v.  Senhouse,  3  Taunt.  16. 

(A)  OsweU  T.  rtgn«,  15  East,  70.     But  (m)  Bragg  ▼.  Andenw,  4  Taunt.  229. 

MOM,  if  leave  be  given  to  carry  simulated  (n)  Elliott  v.  Wilton^  7  Bro.  P.  C.  469  ; 

papei».     BeU  v.  Bro^field,  16  East,  364.  4  Bro.  P.  C.  470,  Tomlins'  edit 

(i)  Green    v.    Ymntg,   2   Raym.    840;  (o)  Hogg  \.  Homer,  Marsh.  197.     But 

Salk.  444.  see  Leathley  v.  Hunter,  7  Bingh.  628,  post, 

{k)  BeaUon  v.  Haworth,  6  T.  R.  631.  p.  1020  ;  and  Ashley  v.  Pratt,post,  p.  1016. 
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A  vessel  was  insured  '^  at  and  from  Liverpool  to  ports  and  places 
in  China  and  Manilla,  all  or  any,  during  the  ship's  stay  there  for 
any  purposes,  and  from  thence  to  her  port  or  ports  of  calling  and 
discharge  in  the  United  Kingdom,  witn  liberty  to  call  and  stay  at 
all  or  any  ports  or  places  on  either  side  of,  and  at»  the  Cape  of 
Good  Hope."  She  sailed  direct  from  Liverpool  to  a  port  in  China, 
having  a  cargo  for  that  port  and  Manilla ;  from  thence  she  pro- 
ceeded to  Manilla,  and  there  discharged  the  remainder  of  her  out- 
ward cargo.  At  Manilla  the  captain  took  on  board  as  freight,  200 
chests  of  opium,  for  Tongkoo,  another  port  in  China  (not  being 
thereby  a  tenth  laden)  and  sailed  for  Tongkoo,  there  to  seek  a 
freight  for  the  United  Kingdom ;  and  on  the  ship's  voyage  thither 
she  was  lost  by  perils  of  the  seas.  Tongkoo  is  quite  out  of  the 
direct  course  from  Manilla  to  the  United  Kingdom.  It  was  held 
that  the  words  "  from  thence  "  in  the  poHcy,  meant  not  "  from 
Manilla  "  only,  but  from  "  ports  or  places  in  China  and  Manilla,  all 
or  any,"  and  that  the  sailing  from  Manilla  to  Tongkoo  for  the 
purpose  of  seeking  a  homeward  cargo  was  not,  thererore,  a  devia- 
tion ( p).  Where  a  ship  insured  to  Martinique,  and  all  or  any  of 
the  Windward  and  Leeward  Islands,  landed  the  greater  part  of 
her  cargo  at  Martinique,  and  sailed  with  the  residue  to  Antigua, 
where  she  was  wrecked  while  stopping  partly  to  dispose  of  the  resi- 
due of  the  outward  cargo,  and  partly  to  obtain  a  homeivard  cargo  ; 
it  was  held,  that  the  underwriters  were  not  liable :  for,  per  Lord 
JElknb&rough,  C.  J.,  when  the  disposal  of  the  outward  cargo  ceased 
to  be  the  sole  reason  for  the  stay  at  Antigua,  the  underwriters  were 
discharged  (y).  A  policy  of  msurance  on  goods  at  and  from 
London  to  the  ship's  discharging  port  or  ports  in  the  Baltic,  with 
liberty  to  touch  at  any  port  or  ports  for  orders^  or  any  other  purpose, 
does  not  warrant  the  assured,  after  having  touched  at  C.  for  oxnlers, 
and  gone  on  to  S.,  a  more  distant  port,  in  retouching  at  C.  for 
orders :  but  if  the  policy  be  to  any  and  all  ports  and  places  in  the 
Baltic,  forwards  and  backwards,  and  backwards  and  forwards,  it 
is  otherwise  (r).  Under  a  liberty  to  touch  and  stay  at  ail  ports  for 
all  purposes  whatsoever,  the  stay  must  be  for  some  purpose  con- 
nected with  the  ftirtherance  of  the  adventure  («).  Whether  the 
purpose  is  within  the  scope  of  the  policy,  is  a  question  for  the 
court  solely,  and  not  for  the  jury  {t).  If  the  poKcy  does  not  limit 
the  time  of  stay,  whether  a  ship  has  stayed  an  unreasonable  time, 
is  purely  a  question  for  the  jury  («).  A  policy  of  insurance  "  at 
and  from  London  to  Berbice,"  was  effected  upon  the  receipt  oS 
a  letter  from  the  captain  (which  was  shown  to  the  underwriter) 
stating  that  he  had  passed  Barbadoes,  and  the  words  "  at  sea," 

(f>)  Athley  V.  Pratt,  16  M.  &  W.  471  ;  1  A.  &  E.  25 ;  8  Nev.  &  M,406,  S.  P. 
affirmed  on  error,  1  Exch.  257;  S,  C,  17  (r)  Mellisk  v.  Andrews,  16  East,jS12. 

L.  J.,  Exch.  135.  («)  Langhom  v.  AUmitt,  4  Taunt*  511. 

(7)  Tnglis   ▼.    Faux,    «  Campb.    4S7 ;  (/)  Ibid. 

Ld.  EUenborough,  C.  J.,  Moore  v.  Taylor,  (a)  Ibid, 
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were  inserted  in  the  policy  after  the  printed  clause  describing  the 
b^inning  of  the  adventure  on  the  goods.  It  was  held,  notwith- 
standing, that  the  policy  was  vacated  by  a  deviation  at  Madeira, 
in  a  former  part  of  the  voyage  (a:).  A  ship  was  insured  from 
London  to  the  southern  whale  nshery  and  back  again, ''  with  leave 
to  carry  letters  of  marque,  and  to  cruise  for,  chase,  capture,  man, 
and  see  into  port,  any  ships  of  the  king's  enemies."  It  was  held, 
that  although  the  ship  insured  might  be  authorized  under  the  terms 
of  this  policy,  in  accompanying  prizes  to  any  convenient  port  con- 
sistently with  the  main  adventure,  seeing  them  safely  moored  there, 
and  perhaps  stopping  a  reasoqable  time  to  give  directions  for  their 
proceeding  on  their  final  destination,  yet  remaining  in  port  until  a 
prize  vms  repaired^  could  not  be  considered  as  warranted  by  those 
terms  (y). 

A  deviation  never  puts  an  end  to  the  insurance,  unless  it  be  the 
voluntary  act  of  those  who  have  the  management  of  the  ship. 
Hence,  where  a  policy  was  effected  on  a  ship  carrying  letters  of 
marque  from  Bristol  to  Newfoundland,  and  the  orders  of  the  owners 
were  to  put  a  few  hands  on  board  any  prize  that  might  be  taken, 
and  send  her  to  Bristol,  but  that  the  ship  should  proceed  to  New- 
foundland ;  notwithstanding  the  crew  obliged  the  captain  to  go  back 
to  Bristol  with  a  prize,  taken  during  the  voyage,  and  in  go  doin^ 
the  ship  was  captured ;  it  was  held,  that  this  deviation  was  justi- 
fiable, and  that  the  underwriter  was  not  discharged  from  his  obli- 
gation to  indemnify  the  assured  (z).  The  owner  of  a  ship  (which 
was  about  to  sail  on  a  voyage  from  Lisbon  to  Madeira,  from 
Madeira  to  Saffi,  on  the  coast  of  Africa,  in  ballast,  and  thence  to 
l^isbon,  with  a  cargo)  was  desirous  of  having  the  insurance  effected 
on  part  of  the  freight  from  SaiE  to  Lisbon.  The  underwriters  ob- 
jected, on  account  of  the  distant  period  at  which  the  risk  was  to 
commence ;  however,  on  a  representation  some  time  afterwards,  by 
the  owner,  that  he  had  received  intelligence  of  the  ship's  arrival  aJt 
Madeira,  and  that  she  was  about  to  proceed  immediately  on  her 
voyage,  the  insurance  was  effected.  When  the  ship  arrived  at 
Madeira,  all  the  crew,  except  two,  being  alarmed  by  reports  of 
some  Moorish  cruisers  being  off  Saffi,  and  of  their  having  captured 
and  ill-treated  a  Dane  and  an  American,  quitted  the  ship,  and  re- 
fiised  to  return  to  it,  unless  the  captain  would  promise  to  sail  imme- 
diately for  Lisbon.  Under  these  circumstances,  the  captain  carried 
the  ship  back  to  Lisbon :  but  on  his  arrival  there,  the  charterers 
insisted  on  his  proceeding  directly  from  thence  to  Saffi,  which  he 
accordingly  did,  and  was  captured  in  his  return  from  Saffi  to  Lisbon. 
It  was  in  evidence,  that  the  difference  of  season,  arising  from  this 
delay,  did  not  vary  the  risk.     It  was  held,  that  the  deviation  was 

(x)  Redman  v.  London,  3  Campb.  603,  (y)  Jarrait  v.  Ward,  1  Campb.  263. 

C.  B.,pfr  Sir  J.  Man^ld,  and  afterwards  («)  EUon  v.  Brogden,  2  Str.  1264. 

confirmed  by  the  court. 
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justified  by  the  special  circumstances  (a).  And  this  rule  holds  as 
well  in  the  case  of  a  limited  as  a  general  policy.  Hence,  where  a 
policy  was  effected  on  goods  on  board  a  ship  for  a  certain  voyage, 
"  against  sea  risk  and  fire  only,"  and  the  ship  was  forcibly  carried 
out  of  the  course  of  her  voyage,  and  detained  by  a  king's  ship,  but 
afterwards  was  released,  and  permitted  to  proceed  on  the  voys^e 
insured,  during  which  the  goods  insured  sustained  sea-damage ;  it 
was  held,  that  the  deviation  having  been  occasioned  by  force,  and 
without  any  consent  on  the  part  of  those  who  had  the  management 
of  the  ship,  the  underwriter  was  liable,  although  the  voyage  was 
made  longer  than  it  otherwise  would  have  been,  by  the  detention 
of  the  king's  ship  (6). 

An  unreasonable  delay  in  performing  the  voyage  insured,  is  equi- 
valent to  a  deviation  (c) ;  as  where  a  ship  insured  "  at  and  from  the 
coast  of  Africa  to  the  West  Indies,  with  liberty  to  exchange  goods 
and  slaves,"  stayed  several  months  beyond  the  usual  stay  of  ships 
in  that  trade.  It  is  immaterial  whether  the  risk  has  or  has  not 
been  thereby  increased.  So  a  delay  in  the  commencement  of  the  risky 
by  the  interposition  of  an  intermediate  voyage  not  communicated  to 
the  underwriters,  will  discharge  the  policy ;  unless  such  interme- 
diate voyage  was  one,  which  was  made  usually  and  according  to 
the  trade  m  which  the  ship  was  then  engaged,  which  would  be 
equivalent  to  notice  to  the  underwriters  (d ).  So  where  the  delay 
before  the  ship  arrived  at  the  port  where  the  policy  was  first  to 
attach  was  unreasonable  and  unjustifiable,  the  underwriter  was 
discharged  (c).  So  where  the  insurance  was  effected  on  January 
28th,  on  a  vessel  afloat ''  at  and  from  Bristol  to  London ;"  and  the 
vessel  (a  yacht)  did  not  sail  until  the  17th  of  May;  it  was  held, 
that  the  delay  unaccounted  for  was  unreasonable,  and  that  the 
underwriter  was  discharged,  although  the  vessel  was  one  which  did 
not  usually  sail  in  the  winter  (/).  In  a  subsequent  trial  on  the 
same  policy,  the  jury  found  that  the  delay  was  sufficiently  ac- 
counted for,  and  plaintiff  obtained  a  verdict  (g). 

Going  into  port  for  the  purpose  of  refitting  or  repairing  (A),  or 
stress  of  weather  (t),  or  avoidmg  an  enemy,  or  seeking  for  con- 
voy (A),  are  grounds  of  necessity,  and  will  justify  a  deviation. 

A  vessel  may  deviate  somewhat  from  the  straight  line  of  her 
track  to  seek  for  convoy ;  and  the  captain,  unless  expressly  pro- 

(a)  Driscol  v.  Patsmore,  1  B.  &  P.  200.  139,  and  ante,  p.  1008  ;  and  in  PhUlipp*  v. 

See  also  Driscol  v.  Bovily  1  B.  &  P.  318.  Irving,  8  Scott's  N.  R.  8. 

(6)  Scott  V.  Thompson,  1  N.  R.  181.  (/)  Palmer  v.  Marshall,  8  Bingh.  317. 

(c)  Hartley  ▼.  Buggin,  M.  22  Geo.  III.,  {g)  Palmer  v.  Penning,  9  Bingh.  460. 
Park,  468 ;  S.  C,  3  Doug.  39,  recognized  (A)  Admitted  by  Lord  Hardtoieke,  Ch., 
in  Mount  v.  Larkins,  8  Bingh.  121.  in    Motteux    v.     London    Ass.    Comp.,    1 

(d)  Admitted,    Vallance  v.    Dewar,   I  Atkyn8,545. 

Campb.  505  ;  Ougier  v.  Jennings,  ibid.  n.  (i)  Delany  v.  Stoddart,  1  T.  R.  22. 

(e)  Mount  v.  Larkins,  8  Bingh.  108,  re-  {k)  Bond  ▼.  Gonsales,  Salk.  445. 
cognized  in  Freeman  ^.  Taylor,  8  Bingh. 
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hibited  by  the  terms  of  the  policy,  may  always  do  what  is  neces- 
sary for  tne  safety  of  the  ship.  A  vessel  insured  may  do  whatever 
it  would  be  expedient  for  the  common  security  to  do  if  uninsured  (/). 
But  where  a  ship  was  insured  from  London  to  Berbice,  with  an  ex- 
tensive liberty  of  touching  and  trading  at  all  places ;  it  was  held, 
that  by  putting  into  Madeira,  and  voluntarily  staying  there  for  the 
purposes  of  trade,  after  the  convoy,  with  which  she  sailed,  had  pro- 
ceeded on  the  voyage,  she  was  guilty  of  a  deviation  which  dis- 
charged the  underwriters  (m).  Whenever  such  circumstances 
exist  as  render  a  deviation  necessary  (w) ;  the  voyage  (which  may 
then  be  termed  a  voyage  of  necessity)  must  be  pursued  according 
to  its  due  course  in  like  manner  as  tne  original  voyage. 

An  intention  to  deviate  from  the  due  course,  not  carried  into 
execution,  will  not  be  considered  as  a  deviation  (o).  Where  goods 
were  insured  from  Heligoland  to  Memel,  with  liberty  to  touch  at 
any  ports,  and  to  seek,  join,  and  exchange  convoy,  warranted  free 
from  capture  in  the  port  of  Memel,  and  the  ship  sailed  from  Heli- 
goland with  orders  to  go  to  Gottenburgh  to  know  whether  to 
proceed  to  Anholt  or  Memel,  and  was  captured  in  her  way  to 
Gottenburgh,  which  is  in  the  track  either  to  Anholt  or  Memel :  it 
was  held,  that  this  was  to  be  considered  as  a  voyage  to  Memel, 
although  it  was  subject  to  be  changed  according  to  circumstances 
upon  tne  ship's  arrival  at  Gottenburgh ;  and  therefore  the  risk 
commenced  on  her  leaving  Heligoland ;  and  the  ship  never  having 
reached  Gottenburgh,  the  purpose  of  going  thither  for  orders  was 
merely  an  intention  to  deviate,  which  did  not  vacate  the  policy ; 
neither  was  it  a  restraint  on  the  captain's  judgment  as  to  the  place 
of  seeking  convoy,  it  not  appearing  that  ne  could  have  met  with 
convoy  before  the  capture ;  and  consequently  the  imderwriter  was 
liable  (p).  Policy  ot  assurance  on  goods  at  and  from  London  to 
the  ship's  discharging  port  or  ports  in  the  Baltic,  with  liberty  to 
touch  at  any  port  or  ports  for  orders  or  any  other  purpose,  and  to 
touch  and  stay  at  any  ports  or  places  whatsoever  and  wheresoever : 
it  was  held,  that  the  ship  having  touched  at  C.  for  orders  and  gone 
on  to  S.,  a  more  distant  port,  for  ftirther  orders,  and  having  re- 
ceived orders  at  8.,  because  it  was  unsafe  to  land  there,  to  return 
to  C.  and  wait  for  orders,  might  so  return  to  C.  without  being 
^ilty  of  a  deviation;  it  being  found  that  she  went  to  S.  for  orders 
m  the  prosecution  of  her  voyage;  and  returned  to  C.  to  obtain 
orders  as  to  the  further  progress  of  the  voyage,  and  no  fraud  being 
found  ( a).  So  where  the  policy  was  "  at  and  from  Singapore,  Pe- 
nang,  Malacca,  and  Batavia,  all  or  any,  to  the  ship's  port  of  dis- 
charge in  Europe,  with  leave  to  touchy  stay  and  trade  at  all  or  any 

(0  lyjguUar  ▼.  Town,  1  Holt's  N.  P.  (o)  Fatter  v.  Wilmer,  Str.  1249;  Thel^ 

C.  186,  C.  B.,  Gibbt,  C.  J.  luuon  v.  Ferguston,  Doug.  361 ;  Kewley 

(m)  WlUiamt  ▼.  Shet,  8  Campb.   469,  y.  Ryan,  2  H.  Bl.  343. 

B.  R.,  Lord  Bllenbarough,  C.  J.  (  p)  Hetelton  v.  Mlnutt,  I  M.  &  S.  46. 

(«)  Lavabrt  ▼.  fViUw,  Doug.  284.  (q)  Melluh  v.  Andrewt,  2  M.  &  S.  27. 
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ports  or  places  whatsoever  and  wheresoever  in  the  East  Indies, 
JPersia,  or  elsewhere,  &c.,  upon  goods  in  certain  ships,  beginning 
the  adventure  from  the  loading  thereof  aboard  the  said  ships ;"  the 
ship  took  in  part  of  her  cargo  at  Batavia^  and  then  went  to  Soura- 
baya,  another  port  in  the  £last  Indies,  (not  in  the  course  of  a 
voyage  from  Batavia  to  Europe,  and  not  mentioned  byname  in  the 
policy,)  and  took  in  other  goods ;  then  returned  to  Batavia,  whence 
she  afterwards  sailed  to  Europe,  and  was  lost  by  perils  of  the  sea ; 
it  was  held,  that  Sourabaya,  being  a  place  in  the  East  Indies, 
might  be  considered  as  a  loading  port  or  terminus  a  quo,  within  the 
meaning  of  the  policy;  and  conseauently  that  the  going  there 
was  not  a  deviation,  and  the  goods  there  taken  on  boani  were  pro- 
tected (r). 

In  a  policy  on  ship  and  freight  it  is  not  an  implied  condition  that 
the  ship  shall  not  trade  in  the  course  of  her  voyage,  if  that  may 
be  done  without  deviation  or  delay,  or  otherwise  increasing  the 
risk  of  the  underwriters.  Hence,  where  a  ship  was  compelled  in 
the  course  of  her  voyage  to  enter  a  port,  for  the  purpose  of  obtain- 
ing a  necessary  stock  of  provisicms,  which  ^he  could  not  obtain 
before  in  the  usual  course,  by  reason  of  a  scarcity  at  her  loading 
ports,  and  during  her  justifiable  stay  in  the  port  so  entered  for 
that  purpose,  she  took  on  board  bullion  fcH*  freight,  the  jury  having 
found  that  no  delay  in  the  voyage  was  occasioned  thereby ;  it  was 
held,  not  to  avoid  the  policy  (s).  So  where  a  ship  had  liberty  to 
touch  at  a  port ;  it  was  held,  not  to  be  any  deviation  to  take  in  a 
quantity  of  salt  during  her  stay  there,  the  ship  not  having  thereby 
exceeded  the  period  allowed  for  her  remaining  there  (t).  Note.  In 
this  case  a  communication  had  been  made  to  the  underwriter  thai 
the  ship  was  to  touch  for  the  purpose  of  trade.  It  seems,  how- 
ever, that  the  words  "liberty  to  touch"  will  not  authorize  a 
general  trading  (u).  See  furth^  on  this  subject,  Phelps  v.  Atddjo^ 
2  Campb*  350.  .  Assumpsit  on  a  policy  on  freight  of  a  ship  at  and 
from  Grenada  to  London.  It  was  proved  that  there  is  only  one 
custom-house  for  the  whole  island  of  Grenada,  that  the  vessel 
arrived  in  safety  at  Grenada,  and  discharged  pa^ts  of  her  outward 
cargo  at  three  different  bays,  and  she  was  proceeding  to  a  fourth 
to  discharge  the  residue  of  her  outward  cargo,  and  take  in  part  of 
her  homeward  cargo,  when  she  was  lost  by  perils  of  the  sea :  it 
was  held,  that  the  vessel,  at  the  time  of  the  loss,  was  proceeding  to 
this  fourth  bay  for  a  purpose  connected  with  the  voyage  insured, 
and,  consequently,  that  it  was  not  a  deviation  (x). 

There  has  been  much  doubt  whether  a  deviation,  for  the  pur- 

(r)  Hunter  v.  LeathUy,  10  B.  &  C.  858.  (ti)  Per  Sir  /.  Mansfield,  S,C^l  Taunt. 

Affirmed  on  error,  7  Bingh.  617.  ^6, 

(s)  Rakne  v.  Bell,  9  East,  195,  recog-  {x)  Warre  v.  Miller  {in  error),  4  B.  &  C. 

nized  in  Laroche  v.  Oswin,  12  East,  131.  538. 

{I)  Urquhart  ▼.  Barnard,  I  Taunt.  450. 
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pose  of  succouring  a  vessel  in  distress,  will  avoid  the  policy.     In 
jLawrence  v.  Sydebotham  (y),  Lord  EUmborough  expressly  avoided 

fiving  any  judgment  on  the  point,  which  has  not  yet  arisen 
irectly  in  a  court  of  law ;  but  the  inclination  of  his  opinion 
(which  will  probably  be  followed  by  the  courts)  was,  that  when 
such  a  case  did  anse,  it  would  be  found  to  be  for  the  general 
benefit  of  all  insurers  to  allow  such  succour  to  be  given  without 
iniputing  deviation  to  the  succouring  ship. 

2.  Seaworthiness.'^**  In  the  case  of  an  insurance  for  a  certain 
voya^y^  says  Parke^  B.,  **  it  is  clearly  established  that  there  is  an 
implied  warranty  that  the  vessel  shall  be  seaworthy,  by  which  it 
is  meant  that  she  shall  be  in  a  fit  state  as  to  repairs,  equipment 
and  crew,  and  in  all  other  respects,  to  encounter  the  ordinary 
perils  of  the  voyage  insured  at  the  time  of  sailing  upon  it "  {z). 
Any  defect  which  may  endanger  the  ship,  though  unknown  to  the 
assured,  will  discharge  the  underwriter;  for  it  is  the  duty  of  the 
assured  to  provide  a  good  ship  in  such  state  and  condition  as  to  be 
able  to  perform  the  destined  voyage,  t.  e,  seaworthy.  As  to  any 
decay  to  which  the  lose  of  the  ship  may  be  attributed,  the  question 
will  be,  whether  the  same  commenced  previously  to,  or  after,  the 
insurance  made.  If  a  ship,  in  a  short  time  aflter  having  sailed, 
become  leaky,  and  founders,  or  is  obliged  to  return  to  port,  there 
not  having  been  any  storm,  external  accident,  or  cause  adequate  to 
the  producing  such  effect,  it  may  be  presumed  that  she  was  not,  at 
the  time  of  sailing,  seaworthy  (a) ;  but  the  conclusion,  in  all  cases 
of  this  kind,  is  to  be  drawn  by  the  jury,  to  whom  the  several  cir- 
cumstances are  to  be  submitted.  If  the  ship  be  insured  at  and 
fi-om  a  port,  although  in  want  of  repairs,  she  is  protected  by  the 
policy  whilst  in  the  port.  The  conditicm  that  she  shall  be  seaworthy 
for  the  voyage  does  not  attach  until  her  sailing  (6).  Where  a  ship 
is  insured  at  and  from  a  foreign  port  it  is  necessary  that  she  should 
have  once  been  at  the  place  in  good  safety ;  for  if  she  arrives  at 
the  outward  port  so  shattered  as  to  be  a  mere  wreck,  a  policy  on 
the  homeward  voyage  never  attaches  (c). 

In  an  action  on  a  policy  of  insurance  on  ship  and  goods  fix)m 
Stettin  to  London,  in  which  the  plaintiff  declared  upon  a  loss  by 
reason  of  the  vessel  sinking  before  she  had  been  moored  twenty- 
four  hours,  in  consequence  of  an  anchor  having  been  driven  into 
her ;  it  appeared,  that  the  captain  had  taken  a  pilot  on  board  at 
Orfordness,  on  entering  the  river  Thames,  who  had  quitted  her  at 
Half-way  Reach ;  after  which,  and  before  she  had  come  to  her 
moorings  higher  up  the  river,  the  accident  happened  which  occa- 
sioned the  loss,  and  in  consequence  of  which  tne  vessel  filled  with 


(y)  6  East,  62.  {h)  Jnnen  v.  Woodntm,  8  Tann^  299. 

'  Dixon  ▼.  SadUr,  5  M.  &  W.  414.  (c)  Parmeter  ▼.  Courins,  2  Campb.  235. 

Franco  ▼.  Naimeh,  1  Tyr.  &  Gr.  401. 
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water  before  she  had  been  moored  twenty-four  hours  ;  but  the  pre- 
cise time  at  which  the  damage  was  sustained  within  those  limits^ 
or  by  what  particular  default,  was  not  ascertained.  The  captain 
had  also  left  the  ship  before  the  time  of  the  actual  loss.  It  was 
held,  that  the  underwriter  was  discharged ;  Lord  Kenyon^  C.  J., 
observing,  that  in  this  case  the  captain  did  not  perform  his  duty, 
for  he  had  no  pilot  on  board  at  the  time  when  the  accident  hap- 
pened ;  and  it  is  one  of  the  things  implied  in  contracts  of  this  kind 
that  there  shall  be  some  person  on  board  the  ship  apparently  qualified 
to  navigate  her.  If  the  underwriters  had  been  previously  informed 
that  there  would  be  no  pilot  on  board  during  the  ship's  sailing  up 
the  river  Thames,  probably  they  would  not  have  undertaken  the 
risk.  On  the  ground,  therefore,  that  there  was  no  pilot  on  board 
the  vessel  when  the  accident  happened,  he  was  of  opinion  that  the 
underwriter  was  discharged  {d),  '^  This  decision  may  be  maintain- 
able on  the  ground  of  an  implied  warranty  to  observe  the  positive 
requisitions  of  an  act  of  parhament ;  but  if  it  is  to  be  taken  as  an 
authority  that  the  implied  warranty  on  the  part  of  the  assured 
extends  to  acts  of  negligence  on  the  part  of  the  master  and  crew, 
throughout  the  voyage,  it  cannot  be  supported  against  the  weight 
of  later  authorities  "  (e). 

When  the  assured  have  once  provided  a  sufficient  crew,  the  negli- 
gent absence  of  all  the  crew,  at  the  time  of  the  loss,  is  not  any  breach 
of  the  implied  warranty  that  the  ship  shall  be  properly  manned  (/). 
'*  The  great  principle,'  says  Parke^  B.,  "  established  by  the  more 
recent  decisions  is,  that  if  the  vessel,  crew,  and  equipments  be 
originally  sufficient,  the  assured  has  done  all  Uiat  he  has  contracted 
to  do,  and  is  not  responsible  for  the  subsequent  deficiency  occa- 
sioned by  any  neglect  or  misconduct  of  the  master  or  crew"  (^). 
Where  a  vessel,  engaged  in  the  southern  whale  and  seal  fishery,  and 
with  liberty  to  chase  and  capture  prizes,  was  insured  in  August, 
1807,  with  a  retrospect  to  the  1st  of  August,  1806,  although  at  the 
time  of  her  insurance  she  was  not  competent  to  pursue  all  the  pur- 
poses of  her  voyage,  her  crew  being  reduced  by  death  and  casual- 
ties ;  yet  if  she  had  a  competent  force  to  pursue  any  part  of  her 
adventure,  and  could  be  safely  navigated  home,  she  is  to  be  deemed 
seaworthy  {h). 

In  the  case  of  Gibson  v.  Small  (i),  it  was  decided  by  the  House  of 
Lords  that,  in  a  time  policy  upon  a  ship,  framed  in  the  usual  terms, 
no  special  circumstances  appearing  respecting  the  situation  and 
employment  of  the  ship,  there  is  not  an  implied  warranty  that  the 

{d)  Law  V.  HoUingiworth,  7  T.  R.  160.  B.  &  A.  73. 

(e)  Per  Tindal,  C.  J.,   delivering   the  (g)  Dixon  v.  Sadler,  6  M.  &  W.  405, 

judgment  of  the  Exch.  Cham,  in  Sadler  v.  affirmed  in  Exch.  Cham.,  8  M.  &  W.  900. 

Duon,  8  M.  &  W.  900,  affirming  Dixon  v.  (h)  Hueks  ▼.  Thornton,  Holt's  N.  P.  C. 

Sadler^ 5  M.  &  W.  405  80,  C.  B.,  Gibbs,  C.  J. 

(/)  Busk  V.  Royal  Exch.  Ast.  Comp,,  2  (•)  4  H.L.  Cas.  858. 
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ship  is  seaworthy  on  the  day  when  the  policy  ought  to  attach. 
And  in  the  subsequent  case  of  Thompson  v.  Hopper  (A),  the  Court 
of  Exchequer  Chamber  appears  to  have  agreed  with  the  Court  of 
Queen's  Bench,  that  in  no  case  of  a  time  policy  is  there  any  such 
implied  warranty  of  seaworthiness ;  and  held,  further,  that  unless 
the  actual  cause  of  the  loss  of  the  ship  was  its  unseaworthiness,  the 
underwriters  were  liable,  although  the  ship  might  have  been  sent 
to  sea  in  an  unseaworthy  state  (/). 

5.   Re-as9urance» 

Re-assurance  is  a  contract  made  by  the  first  insurer  or  under- 
writer, with  a  view  of  securing  himself  from  a  risk,  by  throwing  it 
on  other  underwriters,  who  are  termed  re-assurers.  This  is  allowed 
in  almost  all  the  trading  countries  in  Europe,  and  was  permitted 
by  the  law  of  England,  until  the  stat.  19  Geo.  II,  c.  37,  by  tne  fourth 
section  of  which  re-assurance  is  prohibited,  except  in  three  cases  : 
1.  The  insolvency  of  the  insurer;  2.  His  banlcruptcy;  3.  His 
death ;  and  even  in  these  cases,  it  must  be  expressed  in  the  policy 
to  be  a  re-assurance,  and  the  re-assurance  must  not  exceed  the 
amount  of  the  sum  before  assured. 

Although  the  first  section  of  the  above-mentioned  statute  does 
not  extend  to  foreign  ships,  yet  the  fourth  section  does.  Conse- 
cjuently  a  re-assurance,  even  by  a  foreigner,  on  a  foreign  ship,  is 
illegal  (in). 

6.  IVager  PoUcy^Stat.  19  Geo.  II.  c.  97. — Interest  of  Assured. 

An  insurance  being  a  contract  of  indemnity,  its  object  is  not  to 
make  a  positive  gain,  but  to  avert  a  possible  loss.  Hence,  as  a 
person  cannot  be  said  to  be  indemnified  against  a  loss  which  can 
never  happen  to  him,  a  policy  without  interest  is  not  an  insurance, 
but  a  mere  wager  only.  Such  policy,  therefore,  is  properly  deno- 
minated a  wager  policy.  Although  contradictory  decisions  are  to 
be  found  in  the  bobks  as  to  the  legality  of  wager  policies,  before 
the  Stat.  19  Geo.  II.,  yet  they  have  been  recognized  as  legal  con- 
tracts by  modem  judges  ;  and  it  seems  now  to  be  admitted, 
that  by  the  law  of  merchants,  and  particularly  by  the  law  of 
England,  as  it  stood  at  the  time  of  passing  the  act  19  Geo.  II.,  a 
wager  policy,  in  which  the  parties,  by  express  terms,  such  as  the 
words— "interest  or  no  interest,"  or  "without  proof  of  interest," 
disclaimed  the  intention  of  making  a  contract  of  indemnity,  was 
then  (contrary  to  older  determination)  deemed  a  vaUd  contract  of 
insurance ;  but  that  a  policy  containing  no  such  clause,  disclaiming 
or  dispensing  with  the  proof  of  interest,  was  to  be  considered  as  a 

(k)  27  L.   J.,  Q.   B.  441.     See  also      field,  6  E.  &  B.   192;    S.  C.  25  L.  J., 
Michael  ▼.   Tredwin,  17  C.  B.  651 ;  &  C,      Q.  B.  249. 

26  L.  J.,  C.  P.  88 ;   Jenkins  v.  Haycock,  (/)  Thompson  ▼.  Hopper,  6  £.  &  B.  937 ; 

8  Moore,  P.  C.  861,  and  Fawctu  v.  Sart-      S,  C,  26  L.  J.,  Q.  B.  18. 

(m)  Jndrie  v.  FUteher,  2  T.  R.  161. 
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contract  of  indemnity  only,  upon  which  the  ftssured  could  nerer 
recover  without  proof  of  an  interest  (w).  But  it  having  been 
found  by  experience^  that  the  making  assurances,  **  interest  or  no 
interest,  or  without  further  proof  of  mterest  than  the  policy/'  had 
been  productive  of  many  pernicious  practices,  and  by  introducing 
a  mischievous  kind  of  gaming  or  wagering,  under  the  pretence  of 
assuring  the  risk  on  shipping  and  fair  trade,  the  institution,  and 
laudable  design  of  making  assurances  had  been  perverted ;  and  that 
which  was  intended  for  the  encouragement  of  trade  and  navi^tion, 
had,  in  many  instances,  become  destructive  to  the  same :  it  was 
enacted,  by  stat.  19  Geo.  II.  c.  37,  s.  1,  '^  That  no  assurances  should 
be  made  by  any  persons,  bodies  corporate  or  politic,  on  any  ships 
beloTiging  to  his  Majesty ,  or  any  of  his  subjects  (o),  on  any  goods 
laden,  or  to  be  laden,  on  board  such  ships,  interest  or  no  mterest, 
or  without  farther  proof  of  interest  than  the  policy,  or  by  way  of 
gaming  or  wagering,  or  without  benefit  of  salvage  to  the  assurer, 
and  timt  such  assurances  should  be  void/'  But  by  sect  2,  it  is 
provided,  "  That  insurances  on  private  ships  of  war,  fitted  out  by 
any  of  his  Majesty's  subjects,  solely  to  cruise  against  his  enemies, 
may  be  made  by  or  for  the  owners  thereof,  interest  or  no  interest, 
free  of  average,  and  without  benefit  of  salvage  to  the  insurer." 
And  by  sect.  3,  it  is  also  provided,  **  That  any  effects,  from  any 
port  or  places  in  Europe  or  America,  in  possession  of  the  crowns 
of  Spain  and  Portugal,  may  be  insured  m  the  same  manner  as  if 
this  act  had  not  been  made." 

Having  detailed  the  provisions  of  the  stat.  19  Geo.  II.  c.  37,  it 
will  be  necessary  briefly  to  consider  what  that  interest  is,  the 
protection  of  which  is  the  proper  object  of  a  policy  of  assurance. 
And  this  is  to  be  collected  from  coofiidering  what  is  the  nature  of 
such  contract  ( p).     Now  insurance  is  a  contract  by  which  the  one 

Krty,  in  consideration  of  a  price  paid  to  him  adequate  to  the  risk, 
comes  security  to  the  other,  that  he  shall  not  suffa*  kes  cor 
damage  by  die  happening  of  the  P^ils  specified  to  certain  things, 
which  may  be  exposed  to  tfaem*  This  being  the  general  nature  of 
the  contract,  it  follows,  that  it  is  applicaUe  to  protect  persons 
against  uncertain  events,  which  may  in  anywise  be  of  disadvantage 
to  them ;  not  only  those  persons,  to  whom  positive  loss  may  arise 
by  such  events  occasioning  the  deprivation  of  that  which  they  may 

Eossess,  but  those  also,  who,  in  consequence  of  such  events,  may 
ave  intercepted  from  them  the  advantage  or  profit  which,  but  for 

(«)  See  the  opinion  of  Cbambre,  J.,  in  or  no  interegt,"  are  omitted  in  the  policv 

Lucena  v.  Crtn^furd,  3  B.  &  P.  101,  and  of  on  a  forei^  ship,  yet  in  declaring  on  such 

Lord  Hardwlcke,  in  The  Sadler**  Company  policy,  it  is  not  necessary  to  aver  that  the 

V.  Badcockj  2  Atk.  556.  assured    had    an    interest.     Cratffurd  ▼. 

(o)  This  section  does  not  apply  to  the  Hunter,  8  T.  R.  18  ;  Namitts  ▼.  Tktmpean, 

case  of  foreign   ships,    and  insurancea,  2  East,  885. 

"inte.est  or  no  interest,"  may  be  made  (p)  Per  Lawreuref    J.,  in    Lueena    v. 

upon  them.     Thellutsm  v.  Fletcher ,  Doug.  Oravfiird,  D.  P.,  2  N.  R.  300,  where  this 

815.    And  although  the  words  **  interest  subject  is  very  elaborately  discussed. 
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such  events,  they  would  acquire  according  to  the  ordinary  and 

Erobable  course  of  things.  That  a  person  must  somehow  or  other 
e  interested  in  the  preservation  of  the  subject-matter  elcposed  to 
perils,  foOows,  from  the  nature  of  this  contract,  when  not  used  as  a 
mode  of  wager,  but  as  applicable  to  the  purposes  for  which  it  was 
originally  introduced ;  but  to  confine  it  to  the  protection  of  the 
interest  which  arises  out  of  property,  is  adding  a  restriction  to  the 
contract  which  does  not  arise  out  of  its  nature.  Interest,  therefore, 
with  reference  to  the  subject  under  consideration,  does  not  neces- 
sarily imply  a  right  to  the  whole  or  a  part  of  a  thing,  nor  neces- 
sarily and  exclusively  that  which  may  be  the  subject  of  privation, 
but  the  having  some  relation  to,  or  concern  in,  the  subject  of  the 
insiurance,  which  relation  or  concern,  by  the  happening  of  the  perils 
insured  against,  may  be  so  affected  as  to  produce  a  damage  to  the 
person  insuring;  and  where  a  person  is  so  circumstanced,  with 
respect  to  matters  exposed  to  certain  risks,  as  to  have  a  moral 
certainty  of  advantage  but  for  those  risks,  he  may  be  said  to  be 
interested  in  the  safety  of  the  thing. 

Having  endeavoured  to  explain  the  nature  of  an  insurable  interest, 
it  will  be  proper  to  add,  that  it  is  not  necessary  such  interest  should 
be  indefeasible ;  for  the  consignee  of  goods  under  a  bill  of  lading 
has  an  insurable  interest  in  such  goods,  although  they  may  be 
stopped  in  transitu  on  their  passage  home  (q).  So  also  has  an 
executor  before  probate.  In  like  manner  it  has  been  held,  that 
where  a  ship  was  taken  as  prize  by  the  conjoint  forces  of  the  army 
and  navy,  the  captors,  before  condemnation,  had  an  insurable 
interest  under  stat.  45  Geo.  III.  c.  72,  s.  3,  whereby  the  crown 
gave  up  its  right  in  the  prize  to  the  captors,  although  such  interest 
was  defeasible,  as  well  by  the  release  of  the  crown,  as  the  adjudi- 
cation of  the  Court  of  Admiralty  (r).  The  owner  of  a  ship,  who 
has  chartered  her  for  a  particular  voyage,  has  an  insurable  interest 
in  the  ship  during  that  voyage,  although  the  charterparty  contain 
a  stipulation,  that,  in  case  the  ship  be  lost,  the  charterer  shall  pay 
the  owner  the  estimated  value  of  the  ship  {$).  Assumpsit  on  a 
policy  of  insurance.  The  plaintiffs  were  entitled,  under  a  verbal 
agreement,  to  a  cargo  on  board  a  ship  when  it  should  arrive  at 
port.  The  ship  was  lost  at  sea:  it  was  neld,  that  the  plaintiffs  had 
no  insurable  interest  in  the  goods,  as  the  contract  which  they  had 
entered  into,  being  verbal  only,  was  incapable  of  being  enforced  {t). 
An  interest  in  profits  arising  out  of  contracts  entered  into  by  the 
assured  is  insurable ;  but  care  should  be  taken  where  the  goods 
have  not  been  shipped  on  board,  that  the  interest  is  specially  pro- 
vided for  by  the  terms  of  the  policy  (u);  and  such  msurance  of 

(9)  Per  Lord  Ellenbonmgh,  C.  J.,  11  (<)  Hobbtv,  Hairaum,  8  Campb.  93. 

EdBC,  628.  (0  Stockdale  v.  Dunlop,  6  M.  &  W.  224. 

(r)  SiirlingY,  Faughan,  II  East,  619;  (u)  The   Royal   Exch,    Jet,    Comp.    v. 

2  Campb.  225  ;  S,  C,  cited  in  Roberteon  M'Swinmyt  14  Q.  B.  634 ;  5.  C.  19  L.  J., 

and  othere  ▼.   HamUtoUy    B.    R.    M.  52  Q.  B.  222.     See  also  Halhead  ▼.  Young, 

Gea  IIL  6  E.  &  B.  312;  5.  C.  26  L.  J.,  Q.  B.  290. 
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profits  is  within  the  statute  19  Geo.  II.  c.  37  (x).  Warehousemen 
and  wharfingers,  with  whom  goods  are  deposited,  have  an  insurable 
interest  in  such  goods,  although  there  has  been  no  previous  au- 
thority to  insure  given  by  the  real  owners,  nor  any  notice  given  to 
them  of  such  insurance ;  and  such  goods  are  properly  described  in 
a  policy  as  "goods  in  trust"  (y). 


X.  Evidence, 

Damages^  p.  1030. 

In  order  to  support  his  action,  the  plaintiff  must  be  prepared  with 
the  following  proofs,  if  put  in  issue  by  the  pleadings  (z)\ — 1.  The 
policy  must  be  producea  in  evidence,  and  tne  subscription  of  the 
defendant  must  be  proved.  2.  Evidence  must  be  given  of  the 
interest  of  the  insured  in  the  subject-matter  of  the  insurance  at  the 
time  of  the  loss  (a).  In  insurances  upon  ships,  the  mere  fSsu^t  of  the 
possession  of  the  assured,  as  owners,  is  sufficient  prima  facie  evi- 
dence of  ownership  (6),  without  the  aid  of  any  documentary  proof 
or  title-deeds  on  the  subject,  such  as  the  bill  of  sale  or  ship's 
register,  unless  such  further  evidence  is  rendered  necessary  in 
support  of  the  prima  facie  evidence  of  ownership,  in  consequence 
of  the  adduction  of  some  contrary  proof  on  the  other  side.  As  in 
an  action  on  a  policy  of  insurance  on  freight,  where  the  interest  in 
a  ship  and  its  earnings  were  alleged  to  oe  in  four  persons,  who 
were  partners  in  trade,  and  it  was  proved  by  the  plaintiffs,  that  the 
ship  had  been  paid  for  by  all  the  four  partners;  out  the  defendant 
having  produced  the  register,  wherein  the  ship  was  registered  in  the 
names  of  two  of  the  partners  only;  it  was  held,  that  as  the  title  to 
freight  arose  only  from  ownership,  and  the  register  was  conclusive 
evidence  that  only  two  were  owners,  and  as  there  was  not  any 
count  in  the  declaration  stating  the  interest  to  be  in  two  only,  the 
plaintiffs  could  not  recover  (c).  Although  the  production  of  the 
registry  in  which  the  plaintiff's  name  was  omitted  was  thus  con- 
clusive evidence  against  him;  its  production  with  his  name  inserted, 
was  no  evidence  of  his  title  (rf).  Now,  however,  by  the  Merchant 
Shipping  Act,  1854,  the  register,  or  an  examined  or  certified  copy 
thereof,  and  also  the  certificate  of  registry,  2LTe  prima  facie  proof  of 
their  contents  (c).  In  Amery  v.  Rogers^  1  Esp.  N\  P.  C.  207, 
where  an  action  was  brought  on  a  policy  of  insurance  on  a  ship. 
Lord  Kenyoriy  C.  J.,  was  of  opinion,  that  the  proof  of  the  assured 

(x)  Smith  V,  Reynolds,  25  L.  J.,  Exch.  See  also  Tkonuu  ▼.  Foyle,  6  Esp.  N.  P.  C. 

S27.  88. 

(y)  Wood  Y.  Dwarris,  25  L.  J.,  Exch.  (c)  Camden  v.  Anderaon,  5  T.  R.  709, 

129.  recognized  by  Le  Blanc,  J.,  in  Mar$h  v. 

(z)  Vide  ante,  p.  994.  Robinson,  4  Esp.  N.  P.  C.  98. 

(a)  Clay  v.  Harrison,  10  B.  &  C.  106.  {d)  Pirie  v.  Anderson,  4  Taunt.  652. 

(A)  Robertson  v.  French,    4  East,  136.  («)  17  &  18  Vict  c.  104,  s.  107. 
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having  eitercised  acts  of  ownership,  in  directing  the  loading,  &c. 
of  the  ship,  and  paying  the  people  employed,  was  sufficient  proof 
of  interest.  And  in  M' Andrew  v.  Belly  1  Esp.  N.  P.  C.  373,  where 
the  insurance  was  on  a  ship  and  her  cargo,  the  plaintiff,  in  order  to 
prove  interest,  produced  the  bill  of  lading,  and  the  captain  proved 
that  it  was  his  bill  of  lading,  and  that  he  had  the  goods  specified  in 
it  on  board;  Lord  Kenyan^  C.  J.,  held  that  the  interest  was  suffi- 
ciently proved.  Where  the  plaintiffs  declared  on  a  policy  of  assur- 
ance and  averred  that  they  were  the  persons  residing  in  Great 
Britain  who  received  the  order  for  and  effected  the  insurance;  this 
was  considered  as  a  material  averment,  and  not  sustained  by 
evidence  of  a  letter  received  by  them  after  the  policy  was  effected, 
directing  them  to  make  assurance ;  although  the  policy  was  origi- 
nally on  goods  on  board  the  ship  called  The  A  nn,  or  ships,  or  by 
whatsoever  other  name  the  ship  should  be  named;  and  the  plaintiffs, 
upon  the  receipt  of  the  letter,  procured  a  memorandum  to  be  made 
on  the  poUcy,  signed  by  the  defendant,  declaring  the  interest  to  be 
on  board  the  Herald,  the  ship  mentioned  in  the  letter  (f).  In 
insurances  upon  goods,  the  mere  production  of  a  bill  of  parcels 
from  the  seller  abroad,  with  the  receipt  to  it,  and  proof  of  his 
handwriting,  has  been  held  to  be  sufficient  proof  of  the  interest  of 
the  assured  {g).  In  a  declaration  on  a  policy  of  insurance  effected 
by  the  plaintiff  as  agent  of  A.  and  B.,  it  was  averred,  "that  A.  and 
B.,  at  the  time  of  effecting  the  policy,  and  thence  until  the  time  of 
the  loss,  were  interested  in  the  goods  insured,  to  a  large  amount^  to 
witf  to  the  amount  of  all  the  money  ever  insured  thereon.''  At  the 
trial  it  appeared  that,  at  the  time  when  the  policy  was  effected, 
another  person  was  jointly  interested  in  the  goods,  together  with 
A.  and  B.  The  court  were  of  opinion,  that  although  A.  and  B. 
had  not  an  exclusive  interest,  yet  they  had  such  an  interest  as 
would  answer  the  terms  of  the  averment:  Chambre,  J.,  observing 
that  the  averment  in  substance  was  nothing  more  than  that  the 
parties  for  whose  benefit  the  assurance  was  made  had  an  interest 
in  the  subject  of  that  insurance.  They  were  not  bound  by  the 
terms  of  the  averment  to  show  anything  more  than  that  they  had 
an  interest ;  and  if  they  had  shown  an  interest  to  the  extent  of  one 
hundredth  part  of  the  cargo,  it  would  be  sufficient.  The  spirit  of 
the  Stat  19  Geo.  II.  only  required  that  the  policy  should  not  be  a 
gaming  policy  (A). 

3.  It  must  be  proved,  that  the  loss  happened  in  the  same  manner 
as  is  stated  in  the  declaration,  that  the  underwriter  may  be  apprized 
of  the  case  which  he  has  to  encounter  by  evidence.  Gooas  were 
insured  at  and  from  Mogadore  to  London.  The  declaration  averred, 
"  that  afler  the  loading  the  goods,  the  ship  departed  on  her  intended 

(/)  Bell  V.  Janton,  1  M.  &  S.  201.  (A)  Page  v.  Fry,  2  B.  &  P.  240.     But 

ii)  Ruuel   V.   Boheme,   Str.   1127,  per  see  BeU  v.  Ansley,  16  East,  141,  recog. 

Lee,C,  J.  nized  in  Cohen  v.  Hannamf  5  Taunt.  108, 

VOL.  II.  Z 
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voyage,  and  ^hile  in  the  course  of  her  said  voyage  was  lost  by  perils 
of  the  sea."  It  was  held,  that  this  was  a  material  allegation;  and 
therefore,  the  ship  having  been  lost  while  at  her  moorings,  and 
before  the  cargo  was  completed,  the  insured  could  not  recover (»). 
Where  a  loss  is  averred  to  be  by  perils  of  the  sea,  and  some  of 
the  goods  insured  are  spoiled,  and  others  saved,  the  expenses 
of  the  salvage  may  be  given  in  evidence  (without  stating  them 
specially)  on  this  averment,  as  being  a  damage  within  the  cause  of 
action  as  laid  (j).  And  if  the  proximate  cause  of  the  loss  be  in  con- 
sequence of  the  perils  insured  against,  that  is  sufficient,  although 
the  remote  cause  be  the  negligence  of  the  master  or  crew  (/c). 

If  a  total  loss  of  the  ship  is  stated  in  the  declaration,  and  da- 
mages laid  accordingly,  evidence  of  a  partial  loss  may  be  received, 
and  the  plaintiff  may  recover  to  the  amount  of  such  loss  as  he  is 
able  to  prove  (Z).  Under  an  averment,  that  after  loading  the  cargo, 
the  ship  sailed  on  the  voyage,  and  was  lost,  the  plaintiff  cannot 
recover  on  proof  that  the  ship,  before  she  had  half  of  her  cargo 
on  board,  was  driven  from  her  moorings  and  lost  (w).  In  an  action 
upon  an  insurance  upon  profits,  the  assured  must  prove  a  loss :  for 
where,  upon  an  insurance  of  profits  of  a  cai^o  of  slaves,  valued  at 
400Z.,  the  plaintiff  declared  for  a  total  loss  by  perils  of  the  sea,  and 
it  appeared  that  the  vessel  was  wrecked,  whereby  many  of  the 
slaves  were  lost,  but  the  remainder  got  into  the  market,  and  were 
there  sold ;  it  was  held,  that,  although  the  produce  of  the  slaves 
solcl  did  not  give  a  profit  upon  the  whole  adventure,  the  plaintiff 
was  not  entitled  to  recover,  because  it  did  not  appear,  that  if  there 
had  been  no  shipwreck,  and  all  the  slaves  had  got  to  market,  any 
profit  would  have  been  produced  (n). 

It  is  a  general  rule,  that  nothing  which  depends  on  the  proceed- 
ings of  a  court  can  be  proved  by  parol  testimony  (o) ;  hence,  in 
cases  of  capture,  and  recapture,  neither  the  salvage,  nor  the  ex- 
penses incurred  for  ascertaining  the  amount  of  the  salvage,  can  be 
otherwise  proved  than  by  producing  the  proceedings  of  the  Admi- 
ralty Court.  The  copy  of  a  sentence  of  condemnation  of  a  ship 
or  cargo  in  a  foreign  admiralty  court  is  not  made  admissible 
evidence  for  the  underwriters,  by  being  handed  over  to  them, 
by  the  assured,  along  with  other  papers,  to  satisfy  them  of  the 
loss(/>). 

A  slip  of  paper,  wherein  the  names  of  the  underwriters  were 
mentioned,  in  the  order  in  which  they  had  originally  been  implied 
to,  and  had  agreed  to  underwrite  (and  which  was  different  firom 

(0  yfbitbol  V.  Bnttow,  2  Marsh.  Rep.  (/)  2  Burr.  904. 

157  ;  6  Taunt  464,  S.  C.  (m)  Mitbol  v,  Brigtow,  6  Taunt.  464. 

{j)  Cary  v.  King,  Ca.  Temp.  Hardw.  (n)  Hodgson  v.  Glover,  6  East, 316. 

B.  R.  304.  (o)  Tkellutson  v.  Skeddm,  3  N.  R.  228. 

(*)  Redman  Y,    WiUon,  14    M.  &    W.  (p)  Flindty,AtkintyZQ9mi^h,2U. 
482,  ante,  p.  953. 
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that  in  which  their  names  appeared  on  the  policy),  having  been 
tendered  in  evidence  to  show  the  true  order  of  the  names,  for 
the  purpose  of  letting  in  evidence  of  a  false  representation  made 
to  the  first  underwriter  in  feet ;  the  court  were  of  opinion,  that 
such  paper  could  not  be  received  in  evidence^  for  want  of  a  stamp, 
the  effect  of  the  evidence  being  to  show,  through  the  medium 
of  writing,  that  the  contract  entered  into  between  the  parties 
was  different  from  that  which  it  appeared  to  be  on  the  fece  of  the 
policy  (9). 

In  a  case  where  it  appeared  that  a  licence  to  trade  with  an 
enemy,  granted  abroad,  had  been  returned,  after  being  used,  to  the 
secretary  of  the  governor  by  whom  it  was  issued,  and  the  secretary 
was  examined,  who  said  that  he  had,  as  he  believed,  thrown  it 
aside  among  the  waste  papers  of  his  office,  and  did  not  know  what 
was  become  of  it ;  that  he  had  afterwards  searched  for,  but  did  not 
recollect  the  finding  it,  and  thought  that  he  had  noi  found  it :  it 
was  held,  that  this  was  reasonable  and  proper  evidence  of  the  loss 
of  such  licence,  so  as  to  let  in  parol  evidence  of  its  contents :  the 
paper  not  being  considered  as  of  any  further  use  at  the  time,  and 
the  attention  of  the  witness  not  having  been  then  called  particularly 
to  the  circumstances :  and  fiirther,  that  the  witness  might  speak  to 
the  contents  of  the  licence  from  memory,  though  he  had  made  an 
entry  of  it  in  his  memorandum-book  for  the  private  information  of 
himself  and  the  governor,  which  book  was  not  produced^  he  having 
given  it  to  the  governor,  who  was  gone  abroad  without  returning  it 
to  him ;  for  sucn  book,  if  in  court,  would  not  have  been  evidence 
fer  «e,  but  could  only  have  been  used  by  the  witness  to  refi-esh  his 
memory  (r). 

When  a  ship  insured  is  captured  in  a  voyage  to  an  enemy's 
country,  and  the  British  licence  legalizing  the  voyage  is  lost ;  to 
show  that  she  had  such  a  licence  it  is  necessary  to  prove  the  loss 
of  the  paper  purporting  to  be  a  licence  put  on  board  the  ship,  and 
to  proauce  examined  copies  of  the  order  in  council  for  granting  the 
licence  and  of  the  copy  of  the  licence  preserved  in  the  secretary  of 
state*s  office  («).  To  support  an  averment  in  a  declaration  on  a 
policy  of  insurance  on  goods,  ''  that  the  ship,  with  the  ^oods  on 
Doard,  when  at  A.  was  arrested  by  the  persons  exercising  the 
powers  of  government  there,  and  the  goods  were  then  and  there  by 
the  said  persons  seized,  detained,  and  confiscated ;"  it  is  enough  to 
show,  that  the  goods  were  forcibly  taken  on  board  the  ship  by  the 
officers  of  government,  and  never  delivered  to  the  consignees; 
without  putting  in  any  sentence  of  condemnation  {t). 

To  prove  a  warranty,  that  a  ship  insured  was  of  a  particular 
nation,  it  is  pHmA  fade  evidence^  that  she  carried  the  flag  of  that 

(q)  Marsden  v.  Reid,  3  East,  572.  (f)  Carruther*  ▼.  Gray,  3  Campb.  142, 

(r)  Kensington  v.  IngUs,  8  East,  273.  Lord  EUenborough,  C.  J. 

(«)  Effre  Y.  Palsgrave,  2  Campb.  606. 
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nation  at  times  when  she  was  free  from  all  danger  of  capture,  and 
that  the  captain  addressed  himself  to  the  consul  of  that  nation  in  a 
foreip^  port(tt).  The  production  of  a  letter  dated  abroad,  and 
addressed  to  J.  S.  in  England,  with  the  English  ship-letter  post- 
mark upon  it,  which  directed  a  policy  to  be  effected,  is  sufficient  to 
prove  that  J.  S.  was  "  the  person  residing  in  Great  Britain  who 
received  the  order  for,  and  effected,  such  policy  "  (x). 

In  an  action  on  a  policy  on  a  voyage  "to  any  port  in  the 
Baltic,"  evidence  was  admitted  to  prove  that  the  Gulf  of  Finland 
is  considered,  in  mercantile  contracts,  as  within  the  Baltic,  although 
the  two  seas  are  treated  as  separate  and  distinct  by  geogra- 
phers (y). 

Upon  a  question  concerning  the  seaworthiness  of  a  ship,  after 
the  evidence  of  persons  who  have  examined  her  condition,  ex- 
perienced shipwrights,  who  never  saw  her,  may  be  called  on  to  say 
whether,  upon  the  facts  sworn  to,  she  was,  in  their  opinion,  sea- 
worthy or  not,  in  conformity  to  the  rule  of  evidence,  that  where  a 
matter  of  skill  or  science  is  to  be  decided  the  jury  may  be  assisted 
by  the  opinion  of  persons  peculiarly  acquainted  with  it  from  their 
professions  or  pursuits  {z). 

The  opinion  of  the  underwriters  as  to  the  materiality  of  commu- 
nicating information  as  to  a  particular  fact,  previously  to  the  effect- 
ing a  policy,  is  not  admissible  in  evidence  (a).  The  materiality  of 
such  a  communication  is  a  question  for  the  jury  {b). 

The  plea  of  alien  enemy,  which  goes  merely  in  disability  of  the 
person,  must  be  supported  by  the  strictest  proof.  Hence,  it  is  not 
sufficient  merely  to  show  that  some  time  before  action  was  brought, 
the  party  was  domiciled  in  a  ten-itory  which  has  become  hostile, 
without  showing  that  he  was  a  native  of  that  territory,  or  living 
there,  at  the  time  of  action  brought  (c). 

Damages.— By  stat.  3  &  4  Will.  IV.  c.  42  [14th  August,  1833], 
s.  29,  the  jury,  on  the  trial  of  any  issue,  or  on  any  inquisition  of 
damages,  may,  if  they  shall  think  fit,  give  damages  in  the  nature 
of  interest  over  and  above  the  money  recoverable  in  all  actions  on 
policies  of  assurance  made  after  the  passing  of  this  act. 

(tt)  Jrcangelo  ▼.   Thompton,  2  Campb.  (s)  Beckwith  v.  Sydebotham,  1  Campb. 

620.  116. 

(x)  S.  a  (a)  Campbell  v.  Richard*,  2  Nev.  &  M. 

(y)  Uhde  V.  Walters,  8  Campb.  16.    See       542  ;  5  B.  &  Ad.  840,  S.  a 
Moxon  V.  Atkins,  8  Campb.  200.  (6)  S.  C. 

(e)  Harmon  v.  Kingsicn,  8  Campb.  158. 
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XL  Premium — Return  of. 

The  general  rule  is,  that  the  broker  is  the  debtor  of  the  under- 
writer for  the  premiums,  and  the  underwriter  the  debtor  of  the 
assured  for  the  \o9A(d). 

In  cases  where  the  contract  of  insurance  is  void,  as  on  the 
ground  of  non-compliance  with  a  warranty,  e.  g.  to  sail  with 
convoy,  seaworthiness  or  the  like,  and  fraud  cannot  be  imputed  to 
the  assured,  the  assured  will  be  entitled  to  a  return  of  premium ; 
because,  where  the  contract  does  not  attach,  there  is  not  any  risk. 
"  If  the  risk  be  not  run,  though  it  be  by  neglect,  or  even  hy  faulty 
of  the  insured,  yet  the  insurer  shall  not  retain  the  premium"  (e). 
"  Where  the  risk  has  not  been  run,  whether  its  not  having  been 
ruji  was  owing  to  the  fault,  pleasure  or  will  of  the  insured,  or  to 
any  other  cause,  the  premium  shall  be  returned ;  because  a  policy  of 
insurance  is  a  contract  of  indemnity.  The  underwriter  receives  a 
premium  for  running  the  risk  of  indemnifying  the  assured,  and 
to  whatever  cause  it  be  owing,  if  he  does  not  run  the  risk,  the 
consideration  for  which  the  premium  or  money  was  put  into  his 
hands  fails,  and  therefore  he  ought  to  return  it'  (/). 

An  insurance  was  effected  on  the  12th  of  April,  on  a  cargo  of 
cotton,  then  at  sea,  by  five  several  policies,  at  fifty  ^ineas  per 
cent. ;  and  on  the  13th,  news  of  the  vessel's  safety  havmg  arrived, 
a  further  insurance  was  bond  fide  effected  by  six  different  policies, 
at  ten  and  five  guineas  per  cent.  The  latter  insurance  added  to 
the  former  exceeded  in  amount  the  value  of  the  subject-matter  in- 
sured, but  the  former  of  itself  did  not ;  it  was  held,  that  the  as- 
sured were  entitled  to  a  return  of  premium  on  the  amount  of  the 
over  insurance  to  which  the  underwriters  who  subscribed  the  poli- 
cies of  the  13th  April  were  to  contribute  rateably,  in  proportion 
to  the  sums  insured  by  them  respectively  (the  amount  of  over 
insurance  to  be  ascertained  by  taking  into  account  all  the  policies), 
but  that  no  return  of  premium  was  to  be  made  in  respect  of  the 
policies  effected  on  the  12th  (y). 

Where  there  is  an  insurance  on  ship  and  freight,  and  the  ship 
has  arrived  in  safety,  and  earned  freignt,  the  assured  caimot  after- 
wards claim  a  return  of  premium,  on  the  ground  that  he  had  no 
insurable  interest,  on  account  of  a  defect  in  his  title  to  the  ship  (A). 
In  cases  where  the  risk  is  entire,  and  has  once  commenced,  there 
shall  not  be  any  return  or  apportionment  of  premium  (%).  But 
upon  an  insurance  at  and  from  a  place,  if  an  usage  can  be  proved 
warranting  a  division  of  the  risk,  the  insured  will  be  entitled  to 

(d)  Per  Lord  Tenterden,  C.  J.,  Scott  v.  (g)  Fisk  v.  MasUmum,  8  M.  &  W.  165. 

Irving,  1  B.  &  Ad.  612.  (h)  M'Cullock  v.  Royal  Exch.  Am,  Co,, 

(«)  Per  Lord  Man^ld,  C.  J.,  in  SU-  S  Campb.  406. 

vemoH  V.  Snow,  3  Burr.  1240.  (•)  Tyrie  v.  F/tf/c^w-,  Cowp.  668 ;  Meyer 

(/)  Per  Lord  Man^ld,  C.  J.,  in  Tyrie  v.  Gregson,  B.   R.   East    24  Geo.   IIL, 

V.  Fletcher,  Cowpb.  668.  Marsh.  568. 
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an  apportionment  of  the  premium,  in  case  one  of  the  risks  be  not 
run  (A).  A  ship  was  insured  ''  at  and  from  London  to  any  port  or 
place,  for  twelve  months,  at  9/.  per  cent,  warranted  free  from 
capture  by  the  Americans."  The  ship  sailed  from  the  port  of 
London,  and  was  taken  by  an  American  privateer  about  two  months 
afterwards.  It  was  contended,  that  a  proportionate  part  of  the 
premium  ought  to  be  returned;  that  9/.  was  much  more  than 
adequate  to  the  risk  actually  run,  viz.  only  two  months.  But  the 
court  were  of  opinion  that  there  ought  not  to  be  a  return  of 
premium ;  Lord  Mamfieldf  C.  J.,  observing,  ''  that  there  were  two 
general  rules  established,  applicable  to  the  question :  the  first  is, 
that  where  the  risk  has  not  been  nm,  whether  its  not  having  been 
run  was  owing  to  the  fault,  pleasure  or  will  of  the  insured,  or  to 
any  other  cause,  the  premium  shall  be  returned ;  because  a  policy  of 
insurance  is  a  contract  of  indemnity.  The  underwriter  receives  a 
premium  for  running  the  risk  of  indemnifying  the  insured  ;  and  to 
whatever  cause  it  be  owing,  if  he  does  not  run  the  risk,  the  con- 
sideration for  which  the  premium  or  money  was  put  into  his  hands 
fails,  and  therefore  he  ought  to  return  it.  2nd.  Another  rule  is, 
that  if  that  risk  of  the  contract  of  indemnity  has  once  commenced, 
there  shall  be  no  apportionment  or  return  of  premium  afterwards. 
For  though  the  premium  is  estimated,  and  the  risk  depends  upon 
the  nature  and  length  of  the  voyage,  yet  if  it  has  commenced, 
though  it  be  only  for  twenty-four  nours  or  less,  the  risk  is  run,  the 
contract  is  for  the  whole  entire  risk,  and  no  part  of  the  considera- 
tion shall  be  returned"  (/).  The  same  rules  were  laid  down  by 
Lord  Mansfieldf  C.  J.,  in  Loraine  v.  Thomlinson,  Doug.  587. 

A  ship,  em}doyed  in  the  coasting  trade,  was  insured  against 
capture  for  twelve  months,  at  I5s,  per  cent,  per  month,  18t  The 
ship  was  lost  in  a  storm,  within  the  first  two  months.  An  action 
having  been  brought  for  the  amount  of  the  premium  (18/.),  the 
defendant  pleaded  non-assumpsit  as  to  all  except  3/.,  and  as  to 
that  a  tender.  The  jury  found  a  verdict  for  the  defendant  upon 
the  tender,  and  for  the  plaintiff  upon  the  other  issue,  for  the  sum 
of  16Z.  subject  to  the  opinion  of  the  court,  whether  he  was  entitled 
to  recover  that  sum  of  16/.,  or  the  sum  of  3/.  only.  It  was  con- 
tended, on  the  part  of  the  defendant,  that  this  was  not  one  entire 
contract  for  a  year,  but  an  insurance  from  month  to  month  for 
twelve  months;  if  the  policy  had  been  for  a  year,  or  twelve 
months,  and  the  premium  a  ^oss  sum,  the  court  could  not  have 
apportioned  it,  because  the  nsk  in  one  month  might  be  greater 
than  in  another,  but  here  the  parties  have  apportionea  the  premium  ; 
that  the  insurance  was  the  same  as  if  there  had  been  twelve  poli- 
cies for  each  month.  But  per  Lord  Mansfield^  C.  J.,  it  is  an  in- 
surance for  twelve  months,  for  one  gross  sum  of  18/.     They  have 

(At)  Long  v.  Mian,  B.  R.  E.  25  Geo.  III.,         (/)  Tyne  v.  Fletcher,  Cowp.  668. 
Marsh.  570,  pott,  p.  1034. 
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calculated  this  sum  to  be  at  the  rate  of  \5s.  per  month.  But  what 
was  to  be  paid  down  ?  Not  \6s.  for  the  first  month,  and  so  from 
month  to  month ;  but  18Z.  at  once  (m).  A  ship  with  her  cargo 
was  insured  *^  at  and  from  Honfleur  to  the  coast  of  Angola,  during 
her  stay  and  trade  there,  at  and  thence  to  her  port  or  ports  of 
discharge  in  St.  Domingo,  and  at  and  from  St.  Domingo  back  to 
Honfleur,  at  a  premium  of  11/.  per  cent."  The  ship  sailed  to  A., 
but  in  this  part  of  the  voyage  she  was  guilty  of  a  deviation.  It 
was  contended,  on  the  part  of  the  plaintm,  that  there  ought  to  be 
an  apportionment  and  return  of  premium;  but  the  court  were 
clearly  of  opinion  that  there  ought  not  to  be  any  return.  Lord 
Manifieldj  C.  J.,  said,  the  question  depends  upon  this :  Whether 
the  policy  contains  one  entire  risk  on  one  voyage,  or  whether  it  is 
to  be  split  into  six  different  risks  ?  for,  by  splitting  the  words,  and 
takinj?  ''at,"  and  ''from,"  separately,  it  will  make  six;  viz,  1.  At 
Honfleur;  2.  From  Honfleur  to  Angola;  3.  At  Angola,  &c.  The 
argument  must  be,  that  if  the  ship  had  been  taken  between  Hon- 
fleur and  Angola,  there  must  have  been  a  return.  By  an  implied 
warranty,  every  ship  must  be  seaworthy  when  she  first  sails  on  the 
voyage  insured,  but  she  need  not  continue  so  throughout  the 
voyage :  so  tha^  if  this  is  one  entire  voyage,  if  the  ship  was  sea- 
worthy when  she  lefl  Honfleur,  the  underwriters  would  have  been 
liable  though  she  had  not  been  so  at  Angola,  &c. ;  but,  according 
to  the  construction  contended  for  on  the  part  of  the  plaintiff,  she 
must  have  been  seaworthy,  not  only  at  the  departure  from  Hon- 
fleur, but  also  when  she  sailed  from  Angola,  and  when  she  sailed 
from  St.  Domingo  (n). 

But  if  the  insurance  be  in  effect  on  two  or  more  voyages,  and 
one  or  more  have  not  commenced,  there  shall  be  an  apportionment 
and  return  of  premium  in  respect  of  those  voyage  which  have  not 
commenced,  as  will  appear  from  the  following  case  : 

An  insurance  was  effected  upon  a  ship  at  five  guineas  per  cent, 
lost  or  not  lost,  at  and  from  London  to  Halifax,  warranted  to 
depart  with  convoy  from  Portsmouth  for  the  voyage  {p).  Before 
the  ship  arrived  at  Portsmouth  the  convoy  was  gone.  Notice  of 
this  was  immediately  given  by  the  assured  to  the  underwriter, 
and  at  the  same  time  he  was  also  desired  either  to  make  the  long 
insurance  or  to  return  part  of  the  premium.  The  jury  found  that 
the  usual  settled  premium  from  London  to  Portsmouth  was  one  and 
one-half  per  cent.,  and  that  it  was  usual,  in  cases  like  the  present, 
for  the  underwriter  to  return  part  of  the  premium,  but  the  quan- 
tum was  uncertain.  It  was  stated,  that  the  plaintiff  made  to  the 
defendant  an  offer  of  allowing  him  to  retain  one  and   one-half 

(m)  Lwmme  ▼.  Thomlinum,  Doug.  685.  B1.  R.  815,  the  word«  of  the  policy  are, 

in)  B€rmon  V.  Woodbridget  Doufr.  7Sl.  "waiTanted  to   depart  with  convoy   for 

o)  Steventon  v,  Snow,S  Burr.  1237.  In  the  voyage,"  omitting  the  words  ''ft-om 

Mr.  J.  Blackstone's  report  of  this  case,  1  Portsmouth." 
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per  cent,  for  the  risk  from  London  to  Portsmouth.  It  was  held, 
that  the  plaintiff  was  entitled  to  recover  such  part  of  the  premium 
as  had  been  given  for  insuring  the  ship  on  the  voyage  from  Ports- 
mouth to  Halifax  ;  DenisoUy  J.,  observing,  that  it  was  most  equit- 
able that  the  defendant  should  retain  the  premium  for  such  part 
of  the  voyage  only  as  he  had  run  the  risk  of;  that  the  insured  nad 
a  right  to  have  the  other  part  restored  to  him.  And  this  was 
agreeable  to  the  general  principle  of  actions  for  money  had  and 
received  to  the  plaintiff's  use ;  where  the  defendant  had  no  right 
to  retain  it,  he  must  refund  it.  Foster,  J.,  added,  that  there  was 
not  any  consideration  for  the  remainder  of  the  premium,  i.  e,  for 
the  voyage  from  Portsmouth  to  Halifax,  wherein  no  risk  was  run 
by  the  insurer,  who  only  insured  the  voyage  with  convoy ;  there- 
fore he  had  no  right  to  retain  the  premium  for  this.  Irilmot,  J., 
said,  that  upon  this  policy  there  were  two  distinct  points  of  time, 
in  effect  two  voyages,  which  were  clearly  in  the  contemplation  of 
the  parties,  and  only  one  of  the  two  voyages  was  made,  the  other 
not  at  all  entered  upon.  It  was  a  conditional  contract,  and  the 
second  voyage  was  not  begun,  therefore  the  premium  must  be 
returned ;  for  upon  the  second  part  of  the  voyage  the  risk  never 
took  place.  Lord  Mansfield,  C.  J.,  commenting  on  the  preceding 
case  in  Tyrie  v.  Fletcher,  Cowp.  669,  observed,  "  that  the  first 
object  of  insurance  was  from  London  to  Hali&x ;  but  if  the  ship 
did  not  depart  from  Portsmouth  with  convoy,  then  there  was  to 
be  no  contract  from  Portsmouth  to  Halifax :  why  then,  the  par- 
ties have  said,  *  We  make  a  contract  from  London  to  Halifax, 
but,  on  a  certain  contingency,  it  shall  only  be  a  contract  from 
London  to  Portsmouth.'  That  contingency  not  happening,  re- 
duced it  in  fact,  to  a  contract  from  London  to  Portsmouth  only." 
All  the  judges,  in  delivering  their  opinion,  laid  the  stress  upon  the 
contract  comprising  two  distinct  conditions,  and  considenn^  the 
voyage  as  being  in  fact  two  voyages.  And  in  Bermon  v.  Wood- 
bridge,  Doug.  790,  the  same  learned  judge  observed,  that  in  Steven- 
son V.  Snow,  there  was  a  contingency  specified  in  the  policy,  upon 
the  not  happening  of  which  the  insurance  would  cease.     It  de- 

? ended  on  the  contingency  of  the  ship  sailing  with  convoy  from 
Portsmouth  whether  there  should  be  an  insurance  from  that  place. 
This  necessarily  divided  the  risk,  and  made  two  voyages.  And  in 
Loraine  v.  Thomlinson,  Doug.  687,  Lord  Mansfield  agam  remarked, 
that  Stevenson  v.  Snow  was  decided  on  the  ground  of  there  being 
two  voyages.  The  next  case  in  which  an  apportionment  has  been 
allowed  is  that  of  Long  v.  Allan,  B.  R.  E.  25  Geo.  III.,  4  Doug. 
276  ;  Park,  589 ;  Marsh.  570,  S.  C.  There  the  terms  of  the  policy 
were,  "  at  and  from  Jamaica  to  London,  warranted  to  depart  with 
convoy."  The  ship  sailed  without  any  convoy.  An  express  usage 
was  found,  that  on  insurances  couched  in  the  same  terms  with  the 
poHcy  in  question,  the  premium  had  been  returned,  deducting  one- 


I 
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half  per  cent,  if  the  ship  departed  without  convoy.     The  court 
decided  in  favour  of  the  return  of  premium,  on  the  ground  of  the 


In  RothweU  v.  Cook,  1  Bos.  &  Pul.  172,  the  policy  was  on  ship, 
"  at  and  from  Hull  to  Bilboa,  warranted  to  depart  from  England 
with  convoy ;"  the  ship  sailed  from  Hull  to  Portsmouth,  and  thence 
departed  with  convoy,  which  not  being  direct  for  Bilboa,  she  after- 
wards left,  and  was  captured :  the  warranty  not  having  been  com- 
plied with,  the  plaintiff  would  have  been  nonsuited,  but  it  was 
msisted  that  he  was  entitled  to  a  verdict  for  the  premium,  which 
was  found  accordingly.  On  motion  to  set  aside  this  verdict,  Eyre^ 
C.  J.,  said,  "  The  verdict  now  stands  for  the  return  of  the  whole 
premium;  and  the  question  is,  whether  it  should  stand  for  the 
whole,  for  none,  or  for  a  part?  If  for  a  part,  I  do  not  know  how 
we  are  to  settle  it :  it  must  depend  on  there  being,  or  not  being, 
some  rule  to  be  found  to  direct  us  in  making  the  decision.  Cer- 
tain it  is,  that  if  the  ship  had  been  lost  in  coming  round  to  Ports- 
mouth, the  underwriters  would  have  been  liable ;  it  is  not,  there- 
fore, reasonable  that  they  should  have  been  so  liable  without 
retaining  a  proportion  of  the  premium.  You  should  inquire 
whether  there  is  any  rate  of  premium  among  the  underwriters  from 
Hull  to  Portsmouth,  and  whether  the  premium  has  ever  been  ap- 
portioned where  there  has  been  only  one  insurance,  without  dis- 
tinguishing the  different  risks  in  the  policy.  If  you  can  find  any 
rule,  I  recommend  you  to  adopt  it.  But  if  you  cannot  agree,  we 
think  the  whole  premium  ought  not  to  be  returned ;  and,  therefore, 
the  present  verdict  must  be  set  aside,  and  the  case  go  to  a  new 
trial.  Rule  absolute.  Where  there  is  an  agreement  to  return 
part  of  the  premium,  "  if  the  ship  arrived,'*  the  assured  will  be 
entitled  to  a  return,  in  the  event  of  an  arrival  of  the  ship  at  the 
port  of  destination,  although  it  should  appear  that  the  ship  has 
sustained  a  loss  occasioned  oy  a  sea  nsk(p),  or  that  the  ship  has 
been  captured  and  recaptured,  and  the  assured  has  been  obliged  to 

Kay  the  salvage  (9).  But  every  arrival  of  the  ^hip  at  the  port  of 
er  destination  is  not  an  arrival  within  the  fair  construction  of  the 
agreement ;  such,  for  instance,  as  an  arrival  in  possession  of  an 
enemy  at  a  neutral  port,  to  which  she  was  insured,  or  an  arrival  at 
her  port  in  England  as  the  property  of  other  persons  after  her  cap- 
ture. In  short,  it  must  be  an  arrival  at  the  destined  port  in  the 
course  of  her  voyage  (r).  The  captors  of  a  ship  and  cargo  effected 
an  insurance :  restitution  was  afterwards  awarded  to  the  owners 
(with  the  exception  of  a  small  part  of  the  cargo) ;  it  was  held,  that 
the  captors  were  not  entitled  to  a  return  of  premium  :  for  they  had 
possession  of  the  property  insured  ;  and  if  it  were  a  legal  capture, 
they  were  entitled ;  if  it  were  not,  the  Court  of  Admiralty  might 

(  p)  Simond  y.  Boydell,  Doug.  268.  (r)  Adm.  by  Kenyan,  C.  J.,  S.  C, 

(?)  Agiiilar  ▼.  Rodgers,  7  T.  R.  421. 
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amerce  them  in  the  damages  and  costs  (s).  Policy  at  and  from 
Gottenburgh  to  Riga  upon  goods  and  ship,  beginnmg  the  adven- 
ture upon  the  goods  from  the  loading  thereof  aboard  the  ship  at 
Gottenburgh  ;  it  appeared  that  there  were  not  any  goods  laden  at 
Gottenbuigh,  but  only  at  London :  it  was  held,  that  as  the  risk 
upon  the  goods  never  commenced,  the  plaintiff  was  entitled  to  a 
proportional  return  of  premium  (t).  In  the  preceding  case,  the 
adventure  upon  the  goods  is  expriessly  mentioned  to  begin  from  the 
loading  at  Gottenburgh ;  but  if  the  place  had  been  omitted,  the 
court  would  have  intended  a  loading  at  the  place  whence  the  voyage 
commenced  {u).  The  formal  receipt  in  the  policy  is  conclusive 
evidence  of  the  receipt  of  the  premium  as  between  the  assured  and 
underwriter  in  an  action  for  the  return  of  the  premium  (ar). 

Where  the  assured  or  his  agent  (y)  have  been  guilty  of  fraud,  as 
where  the  assured  knew  that  the  ship  was  lost,  at  the  time  of 
effecting  the  policy,  the  premium  cannot  be  recovered  (z) ;  and  the 
same  rule  holds,  where  the  contract  of  insurance  is  illegal  (a),  unless 
the  assured  was  ignorant  of  the  ill^ality  at  the  time  of  effecting 
the  insurance  (i);  or  unless  every thmg  has  been  done  by  the  as- 
sured which  lay  in  his  power  to  legalize  the  voyage  (c) ;  though  the 
endeavour  has  failed ;  and  althougn  the  adventure  is  never  entered 
upon,  yet  there  ought  at  least  to  be  some  formal  renunciation  of  the 
contract  before  the  bringing  the  action  {d).  If  the  language  of  the 
policy  be  large  enough  to  comprise  an  illegal  adventure,  and  the 
assured  contemplated  an  illegal  adventure,  the  underwriter  is  not 
entitled  to  sue  tor  the  premium  (c).  A  policy  broker  is  the  agent 
of  both  the  assured  and  underwriter,  and  is  the  trustee  for  the 
assured,  as  long  as  the  policy  remains  in  his  hands,  to  adjust  and 
receive  returns  of  premium  for  him  when  the  events  have  happened 
on  which  they  are  to  be  made.  Hence  the  broker,  having  notice 
that  the  events  have  happened  which  entitled  the  assured  to  such 
returns,  is  authorized  to  deduct  so  much  from  the  gross  amount  of 
the  premiums,  and  to  pay  over  the  difference  only  to  the  under- 
writer (/).  In  s^sumpsit,  on  a  policy  of  insurance,  with  a  count 
for  money  had  and  received,  the  defendant  had  not  .paid  any  money 
into  court.  The  defence  was,  that  the  ship  was  not  seaworthy ;  on 
which  point,  without  any  direct  evidence  of  fraud,  the  case  was 
submitted  to  the  jury.  General  verdict  for  defendant  Note,  It  was 
not  intimated  to  the  jury,  that  the  plaintiff  was  entitled  to  a  verdict 
for  a  return  of  premium ;  on  an  application  to  the  court,  it  was 
held,  that  the  plaintiff  was  entitled  to  a  verdict  for  the  premium 

(*)  Boehm  V.  Bell,  8  T.  R.  154.  C.  J.,  Park,  329. 

(t)  Homeyer  v.  Ltuhington,  16  East,  46.  (a)  Lowry  v.  Bourdieu^  and  other  cases, 

(tt)  Sputa  V.  Woodman,  2  Taunt  416.  an/e,  vol.  i.  p.  93. 

Ix)  Daizell  v.  MtUr,  1  Cainpb.  632.  (A)  Oom  v.  Bruce,  12  East,  225. 

(y)  Chapman  v.   Frazer,   B.  R.  T.  33  (c)  Hentig  v.  Staniforth,  5  M.  &  S.  122. 


Geo.  III..  Park, 329.  (d)  Palyart  v.  Leckie,  6  M.  &  S.  290. 

(«)  Tyler  v.   Home,  London   Sittings  {e)  Jenkins  v.  Power,  6  M.  &  S.  28r 

after  H.  T.  25  Geo.  III.,  Lord  Mansfield,  (/)  Shee  v.  aarkton,  12  East,  507. 
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on  the  coant  for  money  had  and  received ;  but  the  court  hoped, 
that  in  future  the  counsel  would  in  his  opening  demand  the  pre- 
mium, in  every  case  where  it  was  intenaed  to  insist  upon  it  on 
bilure  of  his  claim  for  the  loss  (g).  Where  a  total  loss  is  reco- 
vered, there  cannot  be  a  return  of  premium  for  convoy,  because  the 
total  loss  includes  the  entire  premium  added  to  the  invoice  price  (A). 
Upon  a  mere  misrepresentation  without  fraud,  where  the  risk  never 
attached,  the  assured  is  entitled  to  a  return  of  the  premium  (i). 


XII.  Of  Bottomry  and  Respondentia. 

BotUmry. — An  agreement  entered  into  by  the  owner,  or,  under 
certain  circumstances,  by  the  master  of  a  ship  (A),  whereby,  in 
couBideration  of  a  sum  of  money  advanced,  (tor  the  purpose  of 
enabling  the  borrower  to  fit  out  the  ship,  or  purchase  a  cargo  for 
an  intended  voyage)  the  borrower  und^takes  to  repair  the  same 
with  a  stipulated  interest,  if  the  voyage  shall  terminate  successfully, 
and  binds  himself  and  the  ship  and  tackle  for  the  due  performance 
of  the  agreement,  is  termed  bottomry.  The  term  ''  bottomry'^  is 
derived  from  the  original  language  of  the  agreement,  which  merely 
spoke  of  the  keel  or  bottom  of  the  ship ;  but  the  expression  was 
always  considered  as  being  used  figuratively,  viz.  vara  pro  toto. 
This  agreement  is  sometimes  made  in  the  form  ot  a  deed-poll, 
called  a  bill  of  bottomry,  executed  by  the  borrower,  and  sometimes 
in  the  form  of  a  bond  with  a  penalty.  ^^  Instruments  of  bottomry 
are  in  use  in  all  countries  wherein  maritime  commerce  is  carried 
on.  The  lender  of  the  money  is  entitled  to  receive  a  recompense 
fiir  beyond  the  rate  of  leeal  interest ;  this  recompense  is  very  pro- 
perly ^led  in  the  civil  law  *periculi  pretium/  and  no  person  can 
oe  entitled  to  it  who  does  not  take  upon  himself  the  peril  of  the 
voyage ;  but  it  is  not  necessary  that  his  doing  so  shall  oe  declared 
expressly,  and  in  terms ;  it  is  sufficient  that  the  feet  can  be  col- 
lected from  the  language  of  the  instrument  considered  in  all  its 
parts.  It  has  been  said,  that  such  instruments,  being  the  lan^age 
of  commercial  men,  and  not  of  lawyers,  should  receive  a  hberal 
construction,  to  give  effect  to  the  intention  of  the  parties"  (/).  An 
assured  on  bottomry  cannot  recover  against  the  underwriter,  unless 
there  has  been  an  actual  total  loss  of  Sie  ship ;  for  if  the  ship  exist 
in  specie,  in  the  hands  of  the  owners,  thougn  under  circumstances 

ig)  Peutm  V. Zm, C.  B.  M.  41  Geo.  III.,  fomry  for  the  use  of  the  ship ;  as  where  s 

2  B.  &  P.  SSO.  ship,  being  on  a  voyage  from  Bengal  to 

(k)  Per  jury,  in  Lamghom  r.  Jlhmtit  London,  was  obliged  to  put  backto  Bom- 

4  Taunt  511.  bay  to  repair. 

(i)  Fei»$  ▼.  Pmrkkuan,  4  Taunt  640.  (1)  Per  Lord  TtnUrden,  C.  J.,  deliTering 

{k)  In  a  foreign  country,  in  the  absence  Judgment,  Simmids  ▼.  Hodgson,  3  B.  &  Ad. 

of  the  owners,  and  in  cases  of  necessity,  §0f  on  error  from  C.  B. 
the  master  may  take  up  money  on  hot- 
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that  would  entitle  the  assured  on  the  ship  to  abandon,  it  will  pre- 
vent its  being  an  utter  loss  within  the  meaning  of  the  bottomry 
bond  im).  If  the  money  so  borrowed  is  made  repayable  in  any 
event,  and  not  dependent  on  the  arrival  of  the  ship,  the  lender  has 
no  insurable  interest  (w). 

Respondentia. — If  the  loan  is  not  upon  the  vessel,  but  upon  the 
goods  and  merchandize,  which  must  necessarily  be  sold  or  ex- 
changed in  the  course  of  the  voyage,  then  by  the  terms  of  the 
agreement  the  borrower  only  personally  is  bound  to  answer  the 
contract,  who,  therefore,  in  this  case,  is  said  to  take  up  money  at 
respondentia.  Bottomry  and  respondentia  differ  very  materially 
from  a  simple  loan  (o).  1.  In  the  case  of  a  loan,  the  money  is  at 
the  risk  of  the  borrower,  and  must  be  repaid  at  all  events.  But 
where  money  is  lent  on  bottomry  or  respondentia,  the  money  is  at 
the  risk  of  the  lender  during  the  voyage.  2.  By  stat.  7  Geo.  I.  c. 
21,  s.  2,  "  all  contracts  and  agreements  made  or  entered  into  by  any 
of  his  Majesty's  subjects,  or  any  person  or  persons  in  trust  for 
them,  for  the  loan  of  any  money  by  way  of  bottomry  on  any  ship 
or  ships  in  the  service  of  foreigners,  and  bound  to  or  designed  to 
trade  in  the  East  Indies,  are  void."  By  stat.  19  Geo.  II.  c.  37, 
s.  6,  "  all  money  lent  on  bottomry,  or  at  respondentia,  upon  ships 
belonging  to  any  of  his  Majesty's  subjects  bound  to  or  from  the 
East  Indies,  must  be  lent  only  on  the  ship,  or  upon  the  merchan- 
dize on  board,  and  shall  be  so  expressed  in  the  condition  of  the 
bond ;  and  the  benefit  of  salvage  shall  be  allowed  to  the  lender, 
who  alone  shall  have  a  right  to  make  insurance  on  the  money  so 
lent ;  and  no  borrower  of  money  shall  recover  more  than  the  value 
of  his  interest  in  the  ship,  or  in  the  effects  laden  on  board,  ex- 
clusive of  the  money  so  borrowed ;  and  in  case  it  shall  appear  that 
the  value  of  his  share  in  the  ship,  or  the  effects  on  board,  does  hot 
amount  to  the  full  sum  or  sums  he  has  borrowed  as  aforesaid,  such 
borrower  shall  be  responsible  to  the  lender  for  so  much  of  the 
money  borrowed  as  he  has  not  laid  out  on  the  ship  or  merchandize 
laden  thereon,  with  lawful  interest  for  the  same,  m  the  proportion 
the  money  laid  out  shall  bear  to  the  whole  money  lent,  notwith- 
standing the  ship  or  merchandize  shall  be  totally  lost." 


XIII.  Insurance  upon  Lives. 

The  insurance  of  life  is  a  contract  whereby  the  insurer  (p),  in 
consideration  of  a  certain  premium,  either  in  a  gross  sum  or  by 

(m;  Thompson  v.  The  Royal  Exch,  Ass,  Exch.  172,  and  judgment  of  Jirrvif,  C.  J., 

Comp.,  1  M.  &  S.  30.  in  Stainbank  v.  Penning ^  11  C.  B.  88;  and 

(r)  Stainbank  v.  Shepherd^  13  C.  B.418.  of  Parke,  B.,  in  Stainbank  v.  Shepherd,  18 

(o)  Marsh.  634.     As  to  the  power  of  C.  B.  44. 
the  master  to  hypothecate,  see  Benson  v.  (  p)  Marsh.  664. 

Duncan^  3  Exch.   665;  S,    C.  18  L.  J., 
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annual  payments,  undertakes  to  pay  to  the  person  for  whose  benefit 
the  insurance  is  made  a  stipulated  sum  of  money,  or  an  annuity 
equivalent,  upon  the  death  of  the  person  whose  life  is  insured,  when- 
ever this  shall  happen^  if  the  insurance  be  for  the  whole  life ;  or  in 
case  it  shall  happen  within  a  certain  period^  if  the  insurance  be  for 
a  lesser  term  than  for  life.  "  The  contract  commonly  called  '  life 
assurance,'  "  says  Parke,  B.,  "when  properly  considered,  is  a  mere 
contract  to  pay  a  certain  sum  of  money  on  the  death  of  a  person 
in  consideration  of  the  due  payment  of  a  certain  annuity  for  his 
life,  the  amount  of  the  annuity  being  calculated  in  the  first  instance 
according  to  the  probable  duration  of  the  life ;  and  when  once  fixed 
it  is  constant  and  invariable.  The  stipulated  amount  of  annuity  is  to 
be  uniformly  paid  on  one  side,  and  the  sum  to  be  paid  in  the  event 
of  death  is  always  (except  when  bonuses  have  been  given  by  pros- 
perous offices)  the  same  on  the  other.  This  species  of  insurance  in 
no  way  resembles  a  contract  of  indemnity"  (q). 

The  making  insurances  on  lives,  or  other  events,  wherein  the 
insured  had  no  interest,  having  introduced  a  mischievous  kind  of 
gaming,  it  was  enacted,  by  stat.  14  Geo.  III.  c.  48;  first,  "That 
no  insurance  should  be  made  by  any  person,  body  politic  or  cor- 

E orate,  on  lives,  or  any  other  event,  wherein  the  person  for  whose 
enefit  or  on  whose  account  the  policy  is  made,  has  no  interest,  or 
by  way  of  ^ming  or  wagering.  2ndly.  That  in  every  policy  on 
lives,  or  other  events,  the  name  of  the  person  interested,  or  on 
whose  account  it  is  made,  must  be  inserted.  3rdly.  That  no  greater 
sum  should  be  recovered  or  received  from  the  insurer,  than  the 
amount  of  the  interest  of  the  insured."  In  a  policy  on  the  life  of 
another,  the  omission  or  erroneous  statement  of  the  person  in- 
terested avoids  the  policy  (r).  Whether  the  insured  has  an  interest 
within  the  meaning  of  the  preceding  statute,  is  sometimes  the  sub- 
ject of  litigation ;  as  to  which,  it  has  been  held,  that  a  creditor  has 
an  insurable  interest  in  the  life  of  his  debtor,  at  least  where  he  has 
only  the  personal  security  of  the  debtor  («).  Although  where  the 
insurance  is  really  effected  by  the  person  insured,  the  mere  circum- 
stance that  another  person  pays  the  premiums  may  not  be  con- 
clusive, or  even,  per  se,  sufficient  to  prove  that  the  interest  was  not 
in  the  insured ;  yet  if  the  insurance  be  effected  by  the  person 
nominally  insured,  at  the  instance  of  and  for  the  benefit  of  another, 
who  is  to  pay  the  premiums,  and  in  pursuance  of  an  arrangement 
between  tnem,  under  which  he  immediately  secures  the  sole 
benefit  of  it,—  this  is  conclusive  that  the  interest  is  really  in  such 

(9)  DaUfjf  V.  The  India  and  London  Life  Lord  Kenyan,  C.  J.,  at  N.  P.,  Park,  640.  In 

Auwranee  Comp,^  15  C.  B.  365.  Read  v.   Royal  Exeh,  Ass.    Comply  Lord 

(r)  Hodson  ▼.  The  Observer  Life  Assur^  Kenyan  was  of  opinion,  that  a  wife  making 

anee  Society,  26  L.  J.,  Q.  B.  808  ;  and  see  an  insurance  on  her  husband's  life  need 

Shilling  V.  Accidental    Death    Insurance  not  prove  that  she  was  interested  therein, 

Comp^  26  L.  J.,  Ezch.  266.  for  it  must  be  presumed.    See  Peake'a 

(«)  Andersen  v.  Edie,  Hil.   1795,  per  Additional  Cases,  p.  70. 
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third  person  (0-  If  the  insured  had  an  interest  at  the  time  the 
policy  was  effected,  it  is  sufficient;  although  the  interest  ceased 
before  the  death  of  the  cestui  qtte  vie  (u). 

The  word  **  interest,"  in  the  foregoing  statute,  means  pecuniary 
interest  in  the  life  or  event  insured ;  hence  a  policy  effected  by  a 
father  in  his  own  name,  on  the  life  of  his  son,  the  father  not  having 
any  pecuniary  interest  therein,  is  void  {x).  Where  the  debt  accrues 
by  virtue  of  an  illegal  security,  as  a  note  for  money  won  at  play, 
such  interest  is  not  insurable  (y).  In  an  action  on  an  assurance  on 
the  life  of  J.  S.  for  one  year,  and  during  the  life  of  the  plaintiff,  but 
in  case  the  plaintiff  should  die  before  J.  S.,  the  policy  to  be  void;  it 
appeared  that  J.  S.  had  granted  an  annuity  to  the  plaintiff's  late 
brother,  which  annuity  he  had  bequeathed  to  persons  not  parties  to 
this  insurance,  having  appointed  the  plaintift  executor  of  his  will, 
and  directed  him  to  make  assurance.  It  having  been  objected,  that 
the  insurance  was  made  by  a  person  not  having  an^  beneficial 
interest,  Lord  Kenyan^  C.  J.,  held  this  to  be  a  sufficient  interest 
to  support  the  action ;  observing,  that  the  plaintiff  could  not 
assent  to  the  l^acy  before  the  testator's  debts  were  paid,  with- 
out being  guilty  of"^  a  devastavit ;  and,  being  executor,  all  the 
interest  of  the  testator  vested  in  him.  The  cause  proceeded ;  but 
it  appearing  that  J.  S.  was  in  a  dying  state  when  the  policy  was 
effected,  the  defendant  had  a  verdict  (2r). 

Before  a  policy  of  insurance  upon  a  life  is  effected,  it  is  usual  for 
the  party  (whose  life  is  the  object  of  the  insurance)  to  subscribe  a 
written  declaration,  touching  his  age,  state  of  health,  (e.  g.  whether 
he  has  ever  had  the  small-pox,  gout,  &c.,)  and  other  circumstances. 
The  substance  of  this  declaration  is  recited,  and  the  whole  is  incor-^ 
porated  by  reference  in  the  policy :  at  the  end  of  which  a  proviso  is 
usually  inserted,  declaring  the  policy  to  be  void  in  case  the  insured 
should  die  upon  the  seas,  or  go  beyond  the  limits  of  Europe,  without 
leave  obtained  from  the  directors  (a),  or  commit  suicide,  or  die  by 
the  hands  of  justice,  or  if  the  age  of  the  assured  exceed  years, 
or  if  the  assured  be  afflicted  with  any  disorder  which  tends  to 
the  shortening  of  life ;  or  in  case  the  declaration  should  contain 
any  averment  which  is  not  true.  This  last  stipulation  is  not  re- 
stricted to  the  meaning  of  being  "  true  "  within  the  knowledge  of 
the  party  making  the  statement ;  such  knowledge  is  immaterial  (ft). 
Such  are  the  conditions  which  are  usually  required,  varied,  however, 

(/)  Triston  y.  Hardey,  14  Beay.  232;  (s)  Ttdtwelly.  Jnkenitm,  Peake's  N. 

Shilling  y.    Aceidentdl    Death    Insurance  P.  C.  151. 

Comp.t  26  L.  J.,  Exch.  266 ;  S.  C.  27  L.  (a)  This  leaye  is  usually  granted  upon 

J.,  Exch.  16.  a  oonditioR  to  pay  an  extra  premium  for 

(v)  Dalbif  y.  The  India  and  London  Life  the  extra  risk.    As  to  the  oonstruedon  to 

Atawance  Comp.,  IS  C.  B.  315,  oyemiiing  be  put  upon  such  a  condition,  see  Noiimm 

Godeall  v.  Boldero,  9  East,  72.  y.  Anchor  Aoiuramee  Comp.,  27  L.  J.,  C.  P. 

(x)  ffatford  y.  Kymer,  10  B.  &  C.  724.  276. 

(y)  Dwyer  y.    Edie,   London   Sittings  (b)  Dueketi  v,   Williams,  3  Cr.  ft  M. 

after  H.  T.  1788,  BuUer,  J.,  Park,  639.  348,  Hope  Atturanee  Comp. 
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according  to  the  r^ulations  of  the  different  insurance  companies. 
Tlie  policy  of  imposing  these  terms  is  obvious ;  for  if  there  be  not 
any  warranty  or  condition  on  the  part  of  the  msured,  the  insurer 
is  subject  to  all  risks,  unless  he  can  show  that  there  has  been  a 
fraudulent  concealment  or  suppression  of  the  truth  (c)*  Where  to 
an  action  on  a  policy  of  insurance,  which  was  set  out  and  recited 
that  the  plaintiflPs  had  made  a  proposal,  by  which  they  declared 
that  the  life  to  be  assured  had  not  had  certain  specified  diseases, 
and  that,  thereupon,  the  defendants  had  undertaken  the  assurance ; 
it  having  been  pleaded  that  the  declaration  of  the  plaintiffs  was  un- 
true, and  that  the  life  had  some  of  the  diseases,  and  the  jury  found 
that  the  Ufe  had  had  the  diseases :  it  was  held,  by  the  Court  of 
Exchequer  Chamber,  overruling  the  Court  of  Queen's  Bench  upon 
this  pomt,  that  the  plaintiffs  were  entitled  to  a  verdict :  their  decla- 
ration not  being  in  the  nature  of  a  condition  precedent  to  their  right 
to  recover,  but  a  representation  only,  which  would  not  avoid  the 
policy  unless  it  Were  not  only  false  but  fraudulent  (cf). 

It  is  the  duty  of  the  assured  to  disclose  all  material  facts  within 
their  knowledge ;  and  the  proper  question  for  the  jury  is,  whether, 
in  their  opinion,  the  facts  be  material,  and  not  whether  the  party 
believed  them  to  be  so  {e).  In  an  assurance  upon  the  life  of  ano- 
ther, one  condition  of  the  policy  being  in  effect  that  the  assured 
^arantees  the  truth  of  what  the  life  or  referees  have  said,  the  life 
msured,  if  applied  to  for  information,  is,  in  giving  such  information, 
impliedly  the  agent  of  the  party  insuring,  who  is  bound  by  his 
statements,  and  must  suffer  if  they  are  false,  although  he  is  not 
acquainted  with  the  life  insured,  and  although  the  a^nt  of  the 
insurance-office  undertakes  to  do  all  that  is  required  by  his  office  (/). 
But  the  life  and  referees  are  not  always  the  agents  of  the  person 
insuring  the  life,  and  where  they  are  not,  their  false  representa- 
tions will  not  avoid  the  policy  (g).  In  a  case  where  the  condi- 
tions required  a  declaration  of  the  state  of  the  health  of  the 
assured,  and  the  policy  was  to  be  valid  only  if  the  statements 
were  free  from  all  misrepresentation  and  reservation :  and  the  de- 
claraticm  described  the  assured  as  resident  at  Fisherton  Anger: 
whereas,  the  assured  was  then  a  prisoner  in  the  county  gaol  for 

(e)  Staekpok  v.  Simwut  per  Lord  Mamt»  the  jury  could  pretame  that  the  pkintifiB 

juid,  C.  J.,  H.  T.  1779,  Park,  648.  had  seen  the  prospectus,  and  effected  the 

(d)  Whfelton  y.  Hardittyy  27  L.  J.,  Q.  policy  on  the  faith  of  it.    26  L.  J.,  Q.  B. 

B.  241.    In  this  case  the  plaintiffs  replied  265  ;  and  see  Wood  ▼.  Dwarru,  1 1  Exch. 

an  equitable  replication  that  the  policy  493;  S.C.25  L.  J.,  Exch.  129. 

was   effected  upon  the  fsith   of  a  pro-  (0)  Lindenau  v.  Desbonmgk,  8  B.  &  C. 

•pectus  issued  by  the  defendants,  which  586,  cited  by  Parke,  B.,  in  Wainwright  ▼. 

stated  that  all  assurances  effected  with  Blandt  1  Tyr.  &  Gr.  420.    See  also  Jonee 

them  were  unquestionable,  unless  fraud  v.  The  Provincial  Jnturanee  Camp,,  26  L. 

was  practised  in  obtaining  them,  and  de-  J.,  C.  P.  272. 

nying  fraud  t  but  it  was  held  by  the  ma-  (/)  Everett  v.  Deahorough,    5  Bingh. 

Jority  of  the  judges  of  the  Queen's  Bench  503 ;  Potter  v.  Mentor,  3  E.  &  B.  62. 

thst  the  proof  of  the  circulation  of  such  {g)  WkeelUm  v.  Hardiety,  26  L.  J.,  Q« 

a  proBpeettts  was  no  evidence  hem  which  B.  265. 
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Wilts,  there;  it  was  held,  that  it  was  a  question  for  the  jury, 
whether  the  imprisonment  were  a  material  fact  and  ought  to  nave 
been  communicated  (A).  False  representation,  in  answer  to  parol 
questions  not  comprised  in  list  of  printed  questions,  will  avoid  the 
policy  (i).  Where,  however,  the  declaration  of  the  assured,  which 
formed  the  basis  of  the  insurance,  was,  that  he  was  not  aware  of 
any  disorder  tending  to  shorten  life ;  it  was  held,  that  this  referred 
not  merely  to  the  knowledge  of  the  assured  of  the  disorder,  but 
also  to  his  knowledge  that  it  tended  to  shorten  life ;  and  therefore, 
that  his  being  aware  at  the  time  of  making  the  declaration  that  he 
had  certain  illnesses  which  did,  in  fact,  tend  to  shorten  life,  he  not 
knowing  that  they  had  such  tendency,  did  not  avoid  the  policy  (A). 

It  is  not  to  be  concluded  that  a  disorder  with  which  a  person 
is  afflicted  before  he  effects  an  insurance  on  his  life  is  a  disorder 
tending  to  shorten  life  within  the  meaning  of  the  declaration,  from 
the  mere  circumstance  that  he  afterwards  dies  of  it,  if  it  be  not  a 
disorder  which  generally  has  that  tendency,  as  where  the  disorder 
was  dyspepsy  (/).  J.  S.  was  warranted  in  good  health  at  the  time 
of  making  the  policy.  In  an  action  on  me  policy,  it  appeared, 
that  in  consequence  of  a  wound  which  J.  S.  had  received  in 
battle  many  years  before,  and  which  had  occasioned  a  partial  re- 
laxation or  palsy,  he  could  not  retain  his  urine  or  faeces.  This 
had  not  been  mentioned  to  the  insurer.  J.  S.  died  of  a  fever.  It 
was  proved  by  several  physicians  and  surgeons  that  the  wound  had 
not  any  connection  with  the  fever,  that  the  want  of  retention  was 
not  a  disorder  that  shortened  life,  and  that  the  party  might,  not- 
withstanding, have  lived  to  the  common  age  of  man.  Lord  Mans- 
field  told  the  jury  that  the  only  question  was,  whether  the  party 
was  in  a  reasonable  good  state  of  health,  and  such  a  life  as  ought 
to  be  insured  on  common  terms.  The  jury,  upon  this  direction, 
found  a  verdict  for  the  plaintiff  (m).  A  warranty  that  the  party 
is  in  a  good  state  of  health  will  not  be  fiedsified  by  showing  that 
he  was  troubled  with  spasms  and  cramps,  and  violent  fits  of  the 
gout  (n) :  aliter^  if  subject  to  spitting  of  blood,  consumptive  symp- 
toms, &c.  (o)  Where  it  was  provided  that  if  any  circumstance 
material  to  the  insurance  should  not  have  been  truly  stated,  or 
should  have  been  misrepresented,  or  if  any  fraud  should  have  been 
practised  on  the  insurers,  or  any  false  statements  made  to  them,  in 
or  about  the  effecting  of  the  insurance,  the  policy  should  be  null 
and  void,  and  all  monies  paid  by  or  on  behalf  of  the  insurer  on 
account  of  the  policy  should  become  forfeited ;  it  was  held,  that  the 
policy  was  avoided  by  any  misstatement  or  misrepresentation  of  a 

(A)  Huguenin  ▼.  Rayley,  6  Taunt.  186.  (0  Wcttttm  v.    Mainwairwg^   4  Taunt 

(i)   Wainwright  v.   Bland,    1  Tyrw.  &       763. 
Gr.  417.  (m)  Ross  v.  Bradshaw,  1  BL  R.  812. 

(At)  Jones  v.    The  Provincial  Insurance  (n)  Willis   v.   Poole,  at   N.   P.,    1780, 

Comp^  26  L.  J.,  C.  P.  272.  Marsh. 669. 

(o)  Geach  v.  Ingall,  14  M.  &  W.  95. 
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material  fact,  whether  known  or  not  known  to  be  untrue  by  the 
party  making  it,  but  that  the  premiums  were  not  forfeited  unless 
the  statement  was  fraudulent  and  false  to  the  knowledge  of  the 
party  making  it ;  that  the  words  "  false  statements/'  taken  in  con- 
nection with  the  word  ''  fraud,"  must  be  taken  to  mean  such  false 
statements  as  were  wilfully  false,  known  to  be  untrue  by  the  party 
making  them,  and  used  with  intent  to  deceive  and  perpetrate 
fraud  {p).  The  receipt  of  premiums  by  the  insurer,  after  a  know- 
ledge of  a  breach  of  the  conditions  of  the  policy  by  the  assured, 
will  operate  as  a  waiver  of  the  forfeiture  (q). 

If  the  contract  of  insurance  be  contrary  to  public  policy,  e.  g,^ 
by  taking^  away  the  restraint  of  public  crimes,  it  cannot  be  en- 
forced. The  late  Mr.  Fauntleroy  insured  his  life  for  a  certain  sum 
at  the  Amicable  Assurance  Office  in  1815.  In  the  same  year  he 
committed  a  forgery.  He  continued  to  pay  the  annual  premium 
on  the  amount  insured,  up  to  1 824,  when  he  was  apprehended  on 
the  charge  of  forgery.  On  the  29th  of  October,  in  tne  same  year, 
he  was  declared  a  bankrupt,  and  an  assignment  of  his  property 
was  made  to  the  defendants.  In  November  following  Mr.  Faun- 
tleroy was  executed.  It  was  adjudged  that  the  assignees  were  not 
entitled  to  recover ;  Lord  Lyndnursty  C,  observing,  that  if  a  party 
effected  an  insurance  for  life,  on  condition  that  the  sum  insured 
should  be  paid  in  case  of  suicide,  or  death  by  sentence  of  the  law, 
such  contract  would  be  void,  as  being  contrary  to  public  policy, 
by  taking  away  the  restraint  of  public  crimes  ;  then  if  such  condi- 
tion were  void  when  expressed,  on  what  principle  could  it  be  sus- 
tained if  it  had  no  other  foundation  than  a  mere  inference  ?  (r) 

A  life  policy  of  insurance  contained  a  proviso  {inter  alia)  that  in 
case  "  the  assured  should  die  by  his  own  hands,  or  by  the  hands 
of  justice,  or  in  consequence  of  a  duel,"  the  policy  should  be  void. 
The  assured  threw  himself  into  the  Thames  and  was  drowned ; 
upon  an  issue  whether  the  assured  died  by  his  own  hands,  the  jury 
found  that  he  "  voluntarily  threw  himself  into  the  water,  knowing 
at  the  time  that  he  should  thereby  destroy  his  life,  and  intending 
thereby  to  do  so ;  but  that  at  the  time  of  committing  the  act  he 
was  not  capable  of  judging  between  right  and  wrong;"  it  was 
held  {Tindalf  C.  J.,  dissentiente),  that  the  policy  was  avoided,  as 
the  proviso  included  all  acts  of  voluntary  self-destruction,  and  was 
not  limited  by  the  accompanying  provisoes  to  acts  of  felonious 
suicide  («)  But  a  condition  that  in  the  hands  of  an  interested 
assignee  the  policy  shall  be  valid,  notwithstanding  the  suicide  of 
the  cestui  que  vie,  is  not  illegal  (0- 

(  p)  AndertoH   ▼.  FUxgerald,  4  H.  L.  land  and  others,  D.  P.  July  9,  1880,  re. 

Cm.  484.  versing  judgment  of  M.  R.,  4  Bligh,  N.  S. 

(q)  Wing  ▼.  Harvey,  23  L.  J.,  Chan.  194;  2  Dow.  &  CI.  1. 

511 ;  and  seeasto  estoppel  by  the  conduct  («)  Borradaiie  y.  Hunter,  5  M.  &  Gr. 

of  the  imurert,  Simpson  v.  The  Accidental  639  ;   6  Scott,  N.  R.  418  :   ace.  Cl\ft  y. 

Death  Insurance  Qmp.,  26  L.  J.,  C.  P.  289.  Suabe,  3  C.  B.  476 ;  S.C,l7l>.  J.,  C.  P.  2. 

(r)  Amicable  Assurance  Society  v.  BoU  (/)  Moore  v.  Wolsey,  24  L.i.,  Q.  B.  40. 

VOL.  II.  A  A 
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Where  a  policy  is  to  continue,  provided  that  the  assured  pay  the 
premium  within  twenty-one  days  of  its  falling  due,  this  does  not 
give  the  executors  the  right  to  pay  it  after  his  death,  even  though 
tendered  within  the  twenty-one  days  (u). 

On  a  covenant  with  an  insurance  company  to  keep  up  a  policy 
in  their  office  as  security  for  money  lent  oy  them,  tne  policy 
having  been  dropped  after  the  first  year,  and  the  principal  sums 
and  interest  having  been  recovered  by  judgment,  the  measure  of 
damage  is  not  the  premiums  which  would  have  been  payable  to 
the  company  had  the  policy  been  kept  up,  but  the  real  amount  of 
injury,  it  any,  which  has  been  sustainea,  either  through  the  loss 
of  the  security  or  the  expenses  incurred  in  effecting  another  insur- 
ance (x). 


XIV.  Insurance  against  Fire. 

By  this  contract  the  insurer,  in  consideration  of  a  certain  pre- 
mium received  by  him,  either  in  a  gross  sum,  or  by  annual  pay- 
ments, undertakes  to  indemnify  the  insured  against  any  loss  or 
damage  which  he  may  sustain  in  his  houses  or  other  buildings, 
goods,  and  merchandize,  b^  fire,  during  a  limited  period  of  time  (y). 
A  policy  of  insurance  against  fire  is  a  contract  which  is  not  in  its 
nature  assignable  \,z) ;  it  is  merely  a  special  agreement  with  the 
person  insuring  that  the  insurer  will  indemnify  him  against  such 
toss  or  damage  as  he  may  sustain.  The  policy,  however,  may,  and 
frequently  is,  assigned  with  the  consent  of  the  insurer.  It  is 
necessary  that  the  insured  should  have  an  interest  or  property  at 
the  time  of  insuring,  and  at  the  time  the  fire  happens ;  and  in 
case  of  loss,  the  insured  can  only  recover  to  the  extent  of  his 
interest,  insurances  against  fire  being  within  the  stat  14  Geo.  III. 
c.48(a). 

The  Stat.  14  Geo.  III.  c.  78,  s.  83  (Party  Wall  Act),  where  the 
house  insured,  situate  within  the  limits  of  the  act,  is  burnt  down, 
gives  any  person  interested  a  right  to  insist  upon  the  insurance 
money  being  laid  out  in  rebuilding.  A.  bought  a  house  on  a  bad 
title  and  insured ;  B.  recovered  in  ejectment,  but  before  posses- 

(«)  Simpton  y.  Tke  Accidental  Death  In-  Best,  27  L.  J.,  Exch.  19. 
euranee  Comp.,  26  L.  J.,  C.  P.  289.    See  (y)  Manh.  681. 

alto  Pritekard  v.  Merchants*  and  Tradet-  {%)  Per  Lord  Kingt  Cb.,  in  Lynch  ▼• 

men*$  Atturanee  Comp^  26  L.  J.,  C.  P.  Dalxell,  8  Bro.  P.  C.  497,  but  in  Tomlins' 

169;  and  see  pMt,  p.  1046.     As  to  what  edit.  4  Bro.  P.  C.  481. 
amounts  to  a  payment  of  the  premium  (a)  Per  Lord  Hardwicke^  in   The  Sad^ 

between  two  insurance  companies  having  dlert*  Otmpany  ▼.  Badcoekt  2  Atk.  &l»5, 

cross  accounts  with  each  other,  see  Prince  See  the  statute  in  the  preceding  section, 

<(f  Wale*  Aseurance  Comp.  ▼.  Harding,  27  p.  1089,  and  Marka  v.  HamiUom,  7  Exch. 

L.  J.,  Q.  B.  297.  828. 

{*)  Tke  National  Aseurance  Cemp,  r. 
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sioQ  delivered,  house  was  burnt  down ;  B.  has  a  right  to  insist  on 
the  money  being  laid  out  in  rebuilding  (b). 

The  form  of  the  policy  used  by  the  different  companies  is  nearly 
the  same.  The  pnncipal  difference  consists  in  the  articles  of  the 
printed  proposals,  which  are  incorporated  by  reference  with  the 
policy,  and  are  to  be  considered  as  part  of  the  contract  (c).  By 
the  printed  proposals  of  a  fire  insurance  company  it  was  stipulated, 
'^  that  the  insured  should  procure  a  certificate  of  the  minister,  &c. 
of  the  parish,  importing  that  they  knew  the  character  of  the  insured, 
&c.  ;'*  it  was  held,  that  the  procuring  such  certificate  was  a  con- 
dition precedent  to  the  right  of  the  msured  to  recover ;  and  that 
supposing  the  minister,  &c.  had  wrongfully  refused  to  grant  such 
certificate,  it  would  not  vary  the  case,  the  rule  being,  that  if  a  per- 
son undertake  for  the  act  of  a  stranger,  that  act  must  be  done  (cf ). 
The  policy  usually  provides,  that  "  no  loss  or  damage  by  fire,  hap- 
pening by  any  invasion,  foreign  enemy,  or  any  military  or  usurped 
power  whatsoever,  will  be  made  good  by  the  msurer."  The  words 
"  usurped  power,"  in  the  proviso,  mean  an  invasion  from  abroad, 
or  an  internal  rebellion,  not  the  power  of  a  common  mob  (e). 
The  Sun  Fire-oflSce,  in  the  year  1727,  introduced  into  the  pre- 
ceding exception  the  words  " civil  commoticmj^  by  reason  of  wnich 
it  was  held,  that  the  office  was  not  liable  for  a  loss  sustained  by 
the  plaintiff,  whose  house  and  distillery  were  set  on  fire  by  the  mob 
during  the  riots  in  the  year  1780  (/).  If  a  person  who  is  not  a 
linen-draper,  insures  ^'his  stock  in  trade,  household  furniture, 
Uneriy  wearing  apparel,  and  plate,"  by  a  policy  against  fire,  this 
will  not  protect  hnen-drapery  goods  subsequently  purchased  on 
speculation ;  and  the  word  linen  in  the  policy  must  be  confined  to 
household  linen,  or  linen  used  by  way  of  apparel  (a).  A.,  abroad, 
having  two  warehouses,  writes  to  this  country  to  effect  an  insurance 
upon  one  of  them  onZy,  without  stating,  as  was  the  fact,  that  a 
house  nearly  adjoining  to  it  had  been  on  fire  that  evening,  and 
that  there  was  danger  of  the  fire  again  breaking  out ;  and  sends 
his  letter  after  the  regular  post  time.  The  fire  having  broken  out 
again  on  the  day  next  but  one  following,  and  consumed  A.'s  ware- 
house ;  it  was  held,  that  this  was  a  material  concealment,  although 
A.'s  letter  was  written  without  any  fraudulent  intention  (A).     A 

ih)  Pearee  v.  Watts,  B.  R.  Trin.  20  Geo.  niing  in  the  name  and  widi  the  consent  of 

III.,  B.  P.  B.  97  :  Dampier  MSS.,  L.I.  L.  the  insured.     Masou  v.  Sainsbury,  E.  22 

(c)  See  RoutUdge  v.  Burrell,  1  H.  BI.  Geo.   III.  B.   R.,  Marsh.  794.     Recog- 

254).  nized   in  Clarke    y.    The    Inhahitante   of 

(<f)  WortUy  V.  ^o<m^6T.  R.710.     See  BUthmg,  2  B.  &  C.  254,  and  in  Yates  ▼. 

also  OUwum  y.  Bewieke,  2  H.  Bl.  577,  n.  fVhyte,  4  B.  N.  C.  272. 

to  the  same  effect  (/)  Langdale  y.   Mason,    Park,    657  ; 

{e)  Drinkwater    y.     London    Assurance  Marsh.  689. 

Comp^  2  Wils.  363 ;  Wilmot,  282,  S.  C.  (g)  Watchom  y.   Lmgford,  3  Camph. 

An  assurance  company  having  paid  a  loss  422. 

occasioned  by  riots,  may  recover   back  (A)  BuS^  v.   Twrner,  6  Taunt.  338;  2 

such  loss  in  an  action  against  the  hundred  Marsh.  Rep.  46,  5.  C 

A  a2 
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policy  of  insurance  (against  fire)  was  effected  on  the  stock  and 
utensils  of  a  sugar-house,  the  different  stories  of  which  were 
heated  by  a  chimney  running  up  to  the  top.  By  the  n^ligence  of 
the  plaintiflF's  servants,  in  omitting  to  open  the  register,  tne  heat 
was  considerably  increased,  by  means  of  which  lai^e  quantities  of 
the  sugar  were  spoiled ;  but  no  damage  was  occasioned  to  anything 
but  the  sugar,  and  no  greater  fire  existed  than  on  ordinary  occasions; 
it  was  held,  that  this  was  not  a  loss  by  fire  within  the  policy  (i). 
In  a  policy  of  insurance  against  loss  by  fire,  from  half  a  year  to 
half  a  year,  the  insured  agreed  to  pay  the  premium  half  yearly, 
"  as  long  as  the  insurers  should  agree  to  accept  the  same,"  withm 
fifteen  days  after  the  expiration  of  the  former  half  year ;  and  it 
was  also  stipulated,  that  no  insurance  should  take  place  until  the 
premium  was  actually  paid :  a  loss  happened  within  fifteen  days 
after  the  end  of  one  half  year,  but  before  the  premium  for  the  next 
was  paid ;  it  was  held,  that  the  insurers  were  not  liable,  though 
the  insured  tendered  the  premium  before  the  end  of  the  fifteen 
days,  but  after  the  loss  (k).  By  a  policy  under  seal,  referring  to 
certain   printed   proposals,   a   fire-office   insured   the   defendant's 

? remises  from  11th  of  November,  1802,  to  25th  of  December, 
803,  for  a  certain  premium,  which  was  to  be  paid  yearly  on  each 
25th  of  December,  and  the  insui*ance  was  to  continue  so  long  as 
the  insured  should  pay  the  premium  at  the  said  times,  and  the 
office  should  agree  to  accept  it.  By  the  printed  proposals  it  was 
stipulated,  that  the  insured  should  make  all  future  payments  an- 
nually, at  the  office,  within  fifteen  days  after  the  day  limited  by 
the  policy,  upon  forfeiture  of  the  benefit  thereof,  and  that  no  in- 
surance was  to  take  place  till  the  premiums  were  paid ;  and  by  a 
subsequent  advertisement  (agreed  to  be  taken  as  part  of  the  policy), 
the  office  engaged  that  all  persons  insured  there,  by  policies  for  a 
year  or  more,  had  been  and  should  be  considered  as  insured  for 
fifteen  days  beyond  the  time  of  the  expiration  of  their  policies ;  it 
was  held,  notwithstanding  this  latter  clause  (the  insured  having, 
before  the  expiration  of  the  year,  had  notice  from  the  office  to  pay 
an  increased  premium  for  the  year  ensuing,  or  otherwise  they 
would  not  continue  the  insurance,  and  the  insured  having  refused 
to  pay  such  advanced  premium^,  that  the  office  was  not  liable  for 
a  loss  which  happened  within  fifteen  days  from  the  expiration  of 
the  year  for  which  the  insurance  was  made ;  though  the  insured, 
after  the  loss,  and  before  the  fifteen  days  expired,  tendered  the  full 

(0  Auttin  and  another  v.  Drewe,  Holt's  J.,  C.  P.  289,  ante,  p.  1044,  where  Tarle- 

N.  P.  C.  126,  C.  B.,  Oibbs,  C.  J.,  and  tm  v.  Stanifirth,  and  Salvin  v.  Jamei,  are 

afterwards    confirmed   by   the   court,    6  commented  upon.    See  also  Fritchard  y. 

Taunt  436  ;  4Campb.860,  S.  P,  Merchants'  and  Trader^  M,  L,  Au.  Society, 

(*)  rorfe/ow  V.  ^tefti/or/A,  5  T.  R.  695.  27  L.  J.,  C.    P.    169;    and    Sheridan  v. 

Judgment  affirmed  in  Exch.  Chamb.,  1  Phcenix  Life  Atsurance  Comp.,  27  L.  J^ 

B.   &  P.  471 ;  and  see   Simpson  v.    The  Q.  B.  227. 
Accidental  Death  Insurance  Camp.,  26  L. 
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premium  which  had  been  demanded :  for  the  effect  of  the  whole 
contract,  &c.  taken  together  was  only  to  give  the  insured  an  option 
to  continue  the  insurance  or  not,  during  fifteen  days  after  the  expi^ 
ration  of  the  year,  by  paying  the  premium  for  the  year  ensuing, 
notwithstanding  any  intervening  loss,  provided  the  office  had  not, 
before  the  end  of  the  year,  determined  the  option,  by  giving  notice 
that  they  would  not  renew  the  contract  (/).  In  covenant  against 
the  defendants,  who  were  members  of  the  Sun  Fire-office,  a  tender 
was  pleaded  and  money  paid  into  court,  under  the  19  Geo.  II. 
c.  37,  8.  7.  It  was  objected,  that  the  statute  did  not  extend  to 
insurances  against  loss  by  fire ;  but  the  court  overruled  the  objec- 
tion, on  the  ground  that  the  statute  was  not  necessarily  confined  to 
marine  insurances ;  that  it  ought  to  be  construed  as  extensively  as 
the  mischief,  and  there  was  as  much  reason  to  have  money  paid 
into  court  on  a  fire  insurance  as  on  any  other  (m). 

Upon  an  insurance  against  fire  there  is  an  implied  engagement 
that  the  assured  will  not  afterwards  alter  the  premises,  so  that 
they  no  longer  agree  with  the  description  of  them  in  the  policy, 
ana  so  that  thereby  the  risk  and  liability  of  the  insurer  is  in- 
creased. Thus,  the  converting  the  house  insured  from  a  house 
composed  of  two  stories  into  a  house  composed  of  three  stories, 
avoids  the  policy  (n). 

Insurance  on  a  granary  with  a  kiln  for  drying  com  attached. 
By  the  third  condition  of  the  policy  it  was  stated,  that  the  trades 
carried  on  in  the  insured  premises  should  be  accurately  described, 
and  if  a  kiln  or  any  process  of  fire  had  been  used  and  not  noticed 
in  the  policy,  the  policy  was  to  be  void ;  and  by  another  condition, 
that  if  the  risk  to  which  the  insured  premises  were  exposed  should 
be  by  any  means  increased,  notice  was  to  be  given  to  the  office, 
and  allowed  by  indorsement  on  the  policy.  A  cai^o  of  bark 
having  sunk  near  the  premises  of  plaintiff^  who  was  the  insurer,  he 
allowed  the  bark  to  be  dried  at  his  kiln,  gratis ;  and  in  conse- 

Sience  of  the  fire  at  the  kiln  during  this  process,  which  lasted 
ree  days,  the  premises  were  burnt  down.  In  an  action  against 
the  insurance  office,  the  jury  having  found  that  drying  bark  was 
a  more  dangerous  trade  than  drying  com ;  it  was  held,  first,  that  a 
user  of  the  com  kiln  for  a  different  purpose  from  that  intended  at 
the  time  of  making  the  policy,  was  not  a  misdescription  or  omission 
within  the  meaning  of  the  third  condition ;  secondly,  that  a  single 
user  of  the  com  kiln  as  a  bark  kiln,  gratis,  was  not  such  an  altera- 
tion or  increase  of  risk  as  required  notice  to  be  given  to  the  office ; 
thirdly,  that  the  two  conditions  taken  together  did  not  amount  to 
a  warranty  that  the  plaintiff  would  not  use  the  kihi  for  other 

(0  Sahfin  y.  James,  6  East,  571.  (n)  SiUern  y.  Thornton,  8  E.  &  B.  882  ; 

(m)  Solomon  y.  Bewicke,  2  Taunt  317.        S.  C.  28  L.  J.,  Q.  B.  868. 
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purposes  than  drying  com ;  fourthly,  that  although  the  fire  was 
occasioned  by  the  negligence  of  the  assured  himself,  he,  not  being 
guilty  of  fraud,  might  recover  (o).  It  appears  upon  general  prin- 
ciples, that  a  policy  of  insurance  is  not  rendered  void  by  an  altera- 
tion in  the  use  to  which  the  premises  are  put  after  the  execution 
of  the  poUcy  (p). 

The  profits  of  a  business  msiy  be  insured,  qud  profits,  but  not 
under  a  general  description,  as  *'  interest  in  the  inn  and  offices''  (q). 

(o)  Shaw  V.  Rohberds  and  otheri,  1  Nev.  228;  and  Sioket  v.  Cox,  26  L.  J^  Exch. 

&P.279;  6A.&E.75.  113. 

(  p)  Per  Tindal,  C.  J.,  in  Pirn  y.  Read,  (q)  In  re  Wright  and  Pole,  1  A.  &  E. 

6  Scott's  N.  R.  1004.     But  see  Olen  y.  621  ;  3  Ney.  &  M.  819. 
Lewu,  8  Exch.  617  ;  iS*.  C.  22  L.  J.,  Exch. 
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I.  Of  the  Natwre  of  a  Libel,  and  in  what  Cases  an  Action  may  he 
maintained  for  this  Injury. 

A  LIBEL  is  a  malicious  defamation  expressed  in  printing  or  writing, 
or  by  signs,  pictures,  &c.,  tending  to  injure  the  reputation  of  another, 
and  thereby  exposing  such  person  to  public  hatred,  contempt,  or 
ridicule  (a).  '^  If  any  man  deliberately  or  maliciously  publishes 
anything  in  writing  concerning  another,  which  renders  him  ridi- 
culous, or  tends  to  hinder  mankind  from  associating  or  having 
intercourse  with  him,  an  action  lies  against  such  publisher "  (b). 
An  action  on  the  case  is  maintainable  against  any  person  who 
falsely  and  maliciously  publishes  any  libel  against  another,  or 
against  a  corporation  aggregate,  if  the  libel  is  published  by  their 
order  (c).  Where  the  natural  tendency  and  import  of  the  language 
used  in  the  publication,  is  to  defame  and  injure  another,  it  is  a  libel, 
and  actionable;  for  the  law  will  presume,  that  the  defendant,  by 
publishing  it,  intended  to  produce  that  injury  which  it  was  calcu- 
lated to  effect.  In  such  case,  the  judge  ought  to  direct  the  jury, 
that  it  is  malicious  (cf ),  and  not  leave  it  as  a  question  to  the  jury  to 
say,  whether  the  defendant  intended  to  injure  the  plaintiff:  for 
every  man  must  be  presumed  to  intend  the  natural  and  ordinary 
consequences  of  his  own  act  (e) ;  in  other  words,  where  the  imputa- 
tions are  false  in  fact,  or  without  justifiable  occasion,  the  law 
implies  malice  (/).  As  there  is  a  difference  between  the  mali^ity 
and  injurious  consequences  of  slanderous  words  spoken  or  written, 

(a)  Dighy  V.    Thompum,  4   B.  &  Ad.  way  Co,,  27  L.  J.,  Q.  B.  229.    ' 

821 ;  1  Nev.  &  M.  485.  {d)  See  pof^pp.  1054^  1069. 

(*)  Per  WUmot,  C.  J.,  2  Wils.  403.  See  (e)  Haire  v.    mUon,  9  B.  &  C.  643 ; 

alto  per  Balhurst  and  Gould,  J  J.,  in  S.  C»t  Fuker  v.  Clement,  10  B.  &  C.  472.    See 

IVakley  v.   Healey,    7  C.    B.  691 ;    and  Bromage  v.  Proeser,  4  B.  &  C.  247. 

Cheese  v.  Sealet,  10  M.  &  W.  488.  (/)  Darby  v.  Oueeley,  I  H.  &  N.  1  ; 

[,€)  Whmield  V.  The  South  Eastern  Rail'  Stuart  v.  Lovell,  2  Stark.  93. 
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the  one  being  sudden  and  fleeting,  the  other  permanent,  deliberate, 
and  disseminated  with  greater  ease ;  many  words,  which,  if  spoken, 
would  not  be  actionable,  are  actionable  if  published  in  the  way  of 
libel  (^).  In  Bradley  v.  Methwyn(h)j  which  was  an  action  on  the 
case  for  a  libel.  Lord  Hardwichey  C.  J.,  observed,  that "  the  present 
case  is  not  for  words,  but  for  a  libel,  in  which  the  rule  is  different ; 
for  some  words  may  be  actionable,  or  prosecuted  by  way  of  indict- 
ment, if  reduced  into  writing,  which  would  not  be  so,  if  spoken 
only.  For  the  crime  in  a  libel  does  not  arise  merely  from  the 
scandal,  but  from  the  tendency  which  it  has  to  occasion  a  breach 
of  the  peace,  by  making  the  scandal  more  public  and  lasting,  and 
spreading  it  abroad ;  which  was  so  determined  in  this  court,  m  the 
case  oi  King  v.  Griffin,  Hil.  7  Geo.  IL"  This  subject  was  much 
discussed  in  Thorley  v.  E,  of  Kerry  (i),  where  a  defamatory  writing, 
imputing  hypocrisy  to  the  earl,  and  that  he  used  religion  as  a  cloak 
for  unworthy  purposes,  was  held  to  be  actionable;  Sir  James 
Mansfield,  who  delivered  the  judgment,  observing,  that  he  was 
bound  by  the  later  authorities,  although  the  distinction  between 
speaking  and  writing  was  not  to  be  found  in  RoUe's  Abridgement, 
or  the  earlier  editions  of  Comyns'  Digest.  Hence  the  word 
swindler,  if  spoken  of  another  (unless  it  be  spoken  in  relation  to  his 
trade  or  business)  is  not  actionable  (k) ;  but  if  it  be  published  in 
the  way  of  libel,  it  is  actionable  (Z).  Hence,  also,  the  publication 
of  a  letter  containing  some  verses,  in  which  the  plaintiff  was  called 
an  itchy  old  toad,  was  deemed  a  libel  (m).  So  the  publication  of  a 
letter,  in  which  the  plaintiff  was  stated  to  be  one  ot  the  most  infer- 
nal villains  that  ever  disgraced  human  nature,  has  been  held  action- 
able, without  proof  of  special  damage  (n). 

A  fair  and  candid  comment  on  a  place  of  public  entertainment,  in 
a  newspaper,  is  not  a  libel  (o).  So  a  fair,  temperate,  and  reasonable 
criticism  on  the  buildings  of  an  architect,  is  not  libellous,  how- 
ever mistaken  in  point  of  taste  the  opinion  may  be,  or  however 
unfisivourable  to  the  merits  of  the  architect  ( p\  In  like  manner,  a 
comment  upon  a  literary  production,  exposing  its  follies  and  errors, 
and  holding  up  the  author  to  ridicule,  will  not  be  deemed  a  libel, 
provided  such  comment  does  not  exceed  the  limits  of  fair  and 
candid  criticism,  by  attacking  the  character  of  the  writer,  uncon- 
nected with  his  publication :  and  a  comment  of  this  description 
every  one  has  a  right  to  publish,  although  the  author  may  suffer  a 

(g)  Justin  V.  Culpepper,  2  Show.  314;  As   to  whether   such    words,   if  spoken 

King  V.  Lake,  Hardr.  470.     Per  Hale,  C.  only,  would  be  actionable,  see  Com.  Dig. 

B.  Action  on  the  case  for  Defamation,  D.  28 

(h)  B.  R.  10  Geo.  II.  MSS.  and  29 ;    Bloodsworlh  ▼.   Gray,   8  Scott, 

(t)  4  Taunt.  355.     The  action  was  a  N.  R.  9 ;  7  M.  &  G.  334. 
common  action  on  the  case,  not  an  action  (n)  Bell  v.  Stone,  1  B.  &  P.  381. 

for  scandalum  magnatum,  (o)  Dihdin  v.  Swan,  1  Esp.  N.  P.  C.  28, 

(k)  Savile  ▼.  Jardine,  2  H.  Bl.  531.  See  Kenyan,  C.  J. ;  and  see  Bignell  v.  But%ardt 

Wilby  V.  EUton,  8  C.  B.  142.  3  H.  &  N.  217. 

(0  T Anson  v.  Stuart,  1  T.  R.  748.  (  p)  Soane  v.  Knight,  M.  &  Malk.  74. 

(m)  Villers   v.    Monsley,    2   Wils.  408. 
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loss  from  it.  Such  a  loss  the  law  does  not  consider  as  an  injury : 
it  is  a  loss  which  the  party  ought  to  sustain,  inasmuch  as  it  is  the 
loss  of  fame  and  profits  to  which  he  was  not  fairly  entitled  (q). 
But  if  a  person,  under  the  pretence  of  criticising  a  literary  work, 
defames  the  private  character  of  the  author,  and  instead  of  writing 
in  the  spirit,  and  for  the  purpose,  of  fair  and  candid  discussion, 
travels  into  collateral  matter,  and  introduces  fieicts  not  stated  in  the 
work,  accompanied  with  injurious  comments  upon  them,  such  per- 
son is  a  Ubeller,  and  liable  to  an  action  (r).  So  where  defendant 
published  of  a  painting,  publicly  exhibited,  that  it  was  a  mere 
daub,  with  other  strong  terms  of  censure ;  it  was  held,  that  it  was 
a  question  for  the  jury,  whether  it  was  a  fair  and  temperate  criti- 
cism, or  only  a  vehicle  of  personal  malignity  towards  the  plain- 
tiff («>.  An  advertisement  in  a  public  paper,  strongly  reflecting 
upon  the  character  of  an  individual  who  has  been  declared  bank- 
rupt, is  libellous,  although  published  with  the  avowed  intention  of 
convening  a  meeting  of  the  creditors  for  the  purpose  of  consulting 
upon  the  measures  proper  to  be  adopted  for  their  own  security,  if 
the  legal  object  might  have  been  attained  by  means  less  inju- 
rious (0. 

In  the  celebrated  case  of  Stockdale  v.  Hansard  (le),  it  was  held, 
that  it  is  no  defence  in  law  to  an  action  for  publishing  a  libel,  that 
the  defamatory  matter  is  part  of  a  document,  which  was,  by  order 
of  the  House  of  Commons  laid  before  the  House,  and  thereupon 
became  part  of  the  proceedings  of  the  House,  and  which  was  after- 
wards, by  order  of  the  House,  printed  and  published  by  defendant; 
and  that  the  House  of  Commons  heretofore  resolved,  declared,  and 
adjudged,  "that  the  power  of  publishing  such  of  its  reports,  votes, 
and  proceedings,  as  it  shall  deem  necessary  or  conducive  to  the 
public  interest,  is  an  essential  incident  to  tne  constitutional  func- 
tions of  Parliament,  more  especially  to  the  Commons  House  of  Par- 
liament as  the  representative  portion  of  it."  On  demurrer,  to  a  plea 
suggesting  such  a  defence,  a  court  of  law  is  competent  to  determine 
whether  or  not  the  House  of  Commons  has  such  privilege  as  will 
support  the  plea.  S,  C.  The  consequences  resulting  from  the 
foregoing  decision  belong  rather  to  history  than  to  a  work  of  this 
kind :  it  is  sufficient  to  state  that  (as  on  all  similar  occasions)  the 
authority  of  the  law  prevailed ;  and,  the  legislature  having  inter- 
posed, it  was,  by  stat.  3  &  4  Vict.  c.  9,  enacted,  "  that  all  pro- 
ceedings, criminal  or  civil,  against  any  person  for  the  publication 

(q)  Carr  v.  Hood,  1   Campb.  S55,  n.,  borough,  C.  J. ;  FroMer  v.  Berkehy,  7  C.  & 

BlUnbonmgh^  C.  J.;  M*Leod  v.   WakUy,  P.  631. 

8  C.  &  P.  311.     QiMvre,  whether  sermons  («)  Thompton  ▼.  Shaehell,  M.  &  Molk. 

preached  in  a  church,  but  not  published,  187|  Be»tt  C.  J.    See  Oretn  ▼.  Chapman, 

are  the  lawful  subject  of  such  public  com-  4  B.  N.  C.  92. 

ment.     Gathtreoh  v.  MiaU,  15  M.  &  W.  (<)  Browne  ▼.  Croome,  2  Stark.  N.  P.  C. 

819.  297. 

(r)  NighHngalt  ▼.   Stoekdait,   London  (»)  9  A.  &  E.  1. 
Sittings  after  H.  T.  49  Geo.  III.,  ElUn- 
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of  any  report,  paper,  votes  or  proceedings,  under  the  authority  of 
either  House  of  Parliament,  shall  be  stayed,  by  bringing  before 
the  court  or  judge  a  certificate,  under  the  hand  of  the  Chancellor, 
or  of  the  Speaker  of  the  House  of  Commons,  to  the  effect  that  such 
publication  is  hy  order  of  either  House  of  Parliament,  together 
with  an  affidavit  verifying  such  certificate.*'  ''If  a  member  of 
Parliament  publishes  in  the  newspapers  his  speech,  as  deUvered  in 
Parliament,  and  it  contains  charges  of  a  slanderous  nature  against 
an  individual,  an  information  will  lie  for  a  libel;  though,  had  the 
words  been  merely  delivered  in  Parliament,  they  would  be  dis- 
punishable in  the  courts  at  Westminster"  (or),  and  the  circumstance 
of  the  speech  being  published  for  the  purpose  of  correcting  a  mis- 
representation, wiU  not  render  the  matter  less  amenable  to  the 
common  law  in  respect  of  the  publication  (y). 

A  fair,  plain,  unvarnished  account  of  the  proceedings  of  a  court 
of  justice,  is  not  a  libel  (z).  It  must  not,  nowever,  be  taken  for 
granted,  that  the  publication  of  every  matter  which  passes  in  a 
court  of  justice,  however  truly  represented,  is,  under  all  circum- 
stances, and  with  whatever  motive  published,  justifiable ;  that  doc- 
trine must  be  taken  with  grains  of  allowance.  "  It  often  happens 
that  circumstances  necessary  for  the  sake  of  public  justice  to  be 
disclosed  by  a  witness  in  a  judicial  inquiry,  are  very  distressing  to 
the  feelings  of  individuals,  on  whom  they  reflect;  and  if  such 
circumstances  were  afterwards  wantonly  published,  I  should  hesi- 
tate to  say,  that  such  unnecessary  publication  was  not  libellous, 
merely  because  the  matter  had  been  given  in  evidence  in  a  court 
of  justice"  (a).  Hence  a  highly-coloured  account  of  such  proceedings 
mixed  up  with  insinuations  of  perjury  cannot  be  justified  {b);  nor 
can  a  statement  of  the  circumstances,  given  as  from  the  mouth  of 
counsel,  instead  of  being  accompanied  or  corrected  by  the  evi- 
dence (c);  for  ''it  does  not  follow,  that  because  a  counsel  is  privi- 
leged as  to  what  he  delivers  in  a  court  of  justice,  a  publisher  may 
circulate  his  expressions  in  a  printed  paper"  {d).  iNor  is  it  lawful 
to  publish  even  a  correct  account  of  tne  proceedings  of  a  court  of 
justice,  or  of  a  preliminary  inquiry  before  a  magistrate,  if  such 
account  contain  matter  of  a  scandalous,  blasphemous,  or  indecent 
nature  (e),  or  if  thev  comprise,  or  are  accompanied  by,  disparaging 
observations  made  by  any  person  other  than  one  whose  duty  c^led 
upon  him  to  make  them  (/).  The  privilege  is  not  confined  to  the 
proceedings  of  the  superior  courts;  "on  such  a  question  the  dignity 

(x)  A.  ▼.  Lord  Ahwgdon,  1  Esp.  226.  (c)  Sounder*  ▼.  MilU,  6  Bingh.  213. 

(y)  R,  V.  Creevey,  1  M.  &  8.  273.  {d)  Per  Parke,  J.,  10  Bing:h.  525 ;  4  M. 

(«)  Curry  V.  Waiter,  1  B.  &  P.  526;  &  Sc  407. 
but  see   1  M.  &  S.   279,  281 ;  Smith  t.  (e)  A.  v.  Mary  CarlUe,  8  B.  &  A.  167. 

Scott,  2  C.  &  K.  580 :  Hoare  v.  Silverlock,  (/)  Delegal  v.  Highley,  3  B.  N.  C.  950, 

9 C.  B.  20.  and  4  B.  N.  C.  114;  Andreioe  v.  ChafmuiM, 

(a)  Stiles  v.  Nolces,  7  East,  493,  per  Lord  3  C.  &  K.  286  ;  Lewie  v.  Clement,  8  B.  & 

EUenborough,  A.  702;  Lewie  v.  Levy,  27  L.  J.,  Q.   B. 

(6)  Ibid.  282. 
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of  the  court  cannot  be  re^rded,  and  we  must  look  only  to  the 
nature  of  the  alleged  judicial  proceeding  which  is  to  be  reported. 
For  this  purpose,  no  distinction  can  be  made  between  a  court  of 
piepoudre  and  the  House  of  Lords  sitting  as  a  court  of  justice"  (g). 
Some  difference  of  opinion  has  prevailed  as  to  the  legality  of  the 
publication  of  proceedings  before  magistrates,  and  the  Court  of 
Queen's  Bench,  in  a  recent  case  (A),  declined  to  lay  down  for  law, 
that  the  publication  of  preliminary  inquiries  before  magistrates  is 
universally  unlawful ;  they  intimated,  however,  that  if  a  magistrate 
carries  on  an  investigation  concerning  an  indictable  offence  in 
private,  a  publication  of  the  proceedings  would  undoubtedly  be 
unlawful,  but  that  if  he  sits  foribus  apertisy  his  court  is  to  be 
considered  a  public  court  of  justice.  But  if  magistrates,  **  while 
occupying  the  bench  from  which  magisterial  business  is  usually 
administered,  under  pretence  of  giving  advice,  publicly  hear  slan- 
derous complaints,  over  which  they  have  no  jurisdiction,  although 
their  names  may  be  in  the  commission  of  the  peace;  a  report  of 
what  passes  is  as  little  privilisged  as  if  they  were  illiterate  mechanics 
assembled  in  an  alehouse"  {%).  It  is  hardly  necessary  to  say  that 
the  privilege  does  not  extend  to  the  proceedings  of  a  public  meet- 
ing, even  tnough  called  to  petition  Parliament  (A).  A  libel  reflecting 
contemptuously  on  the  proceedings  of  a  court,  published  while  the 
court  is  not  sitting,  may  be  punished  by  immediate  commitment  (/). 
A  false  or  scandalous  matter  contained  in  a  petition  to  a  com- 
mittee of  Parliament,  or  in  articles  of  the  peace  exhibited  to  justices 
of  the  peace,  or  in  any  other  proceeding  in  a  regular  court  of  justice, 
will  not  make  the  complaint  amount  to  a  libel  (m),  even  though  it 
be  alleged  that  the  defendant  acted  fiedsely,  maliciously  and  without 
reasonable  or  probable  cause  (n).  So,  &irly  to  comment  on  a 
petition,  which  has  been  presented  to  the  House  of  Commons,  is 
not  libellous  (o). 

The  principles  and  authorities  upon  which  the  doctrine  of  pri- 
vileged conmiunication  rests  ( p),  have  been  much  canvassed  in 
several  recent  cases,  in  one  of  which  the  following  legal  canon  is 
adopted:  "A  communication  made  bond  fide  upon  any  subject- 
matter  in  which  the  party  communicating  has  an  interest,  or  in 
reference  to  which  he  has  a  duty{q),  is  privileged,  if  made  to  a 
person  having  a  corresponding  interest  or  autyy  although  it  contain 
criminatory  matter  which,  without  this  privilege,  would  be  Blan- 
co) Lewii  T.  Lwy,  6  W.  R.  630,  judg-  t.  Clapham,  B.  R.  E.  15  Car.  I.,  Sir  W. 
mentof  Lord  Campbell,  C.  J.;  27  L.  J.,  Jones,  431 ;  MetcIl  20,  S,  C;  Doyle  v. 
Q.  B.  282,  S.  C;  and  tee  Dunem  v.  0'Z)oA«r/y,  Car.  &  M.  418. 
nmdtes,  8  B.  &  C.  666.  (n)  Revit  ▼.  Smith,  18  C.  B.  127. 

Ih)  Ibid.  (o)  Dunne  v.  Andereon,  Ry.  &  M.  287. 

(0  Ibid.  See  also  3  Bingh.  88. 

{k)  Davuon  ▼.  Duncan,  7  E.  &  B.  220;  (  p)  See  notes  to  Lake  ▼.  King,  1  Wms. 

26  L.  J.,  Q.  B.  104,  S.C.r  Hearne  ▼.  Stow-       Saund.  130,  and  past,  tit  Slander. 
«U,  12  A.  &  E.  719.  (9)  't  m<^y  ^^  either  a  moral  or  legal 

(/)  In  re  Crawford,  13  Q.  B.  613.  duty.     Per  Parke,  B.,  in  Toogood  v.  Spy- 

(»)  1  Hawk.  B.  1,  c.  73,  s.  8 ;  MouUon      Hng,  1  C.  M.  &  R.  193. 
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derous  and  actionable"  (r).  And  this,  it  would  seem,  also  applies 
where  the  communication  is  made  to  a  person  not  in  fact  having 
such  interest  or  duty,  but  who  might  reasonably  be,  and  is  supposed 
to  have  such  interest  or  duty  («).  "Defamatory  words  wre  prima 
facie  malicious:  some  occasions  rebut  the  presumption  of  malice ; 
those  are  called  cases  of  privileged  communication.  If  the  words 
be  more  defamatory  than  the  occasion  requires,  that  again  raises 
the  presumption  of  malice"  (t).  It  is  for  the  jury  to  decide  whether 
the  publication  is  libellous  (u),  or  within  such  definition  of  libel  as 
may  be  stated  to  them  by  the  judge  (w),  and  the  judge  ought  not, 
as  in  Evans  v.  Tuson  (ar),  to  direct  the  jury  that  it  is  a  libel  (y). 
The  judge  is  to  decide  whether  it  is  capable  of  the  meaning  ascribed 
by  the  innuendo,  and  the  jury  are  to  say  whether  such  meaning  is 
truly  ascribed  (z).  But  where  the  defendant  insists  that  the  publi- 
cation is  privileged,  it  is  for  the  judge  to  rule  whether  the  occasion 
creates  a  privilege.  If  the  occasion  creates  such  privil^e,  but 
there  is  evidence  of  express  malice  either  from  extrinsic  circum- 
stances, or  from  the  language  of  the  libel  itself,  the  question  of 
express  malice  should  be  lefl  to  the  jury  (a).  In  cases  of^  privileged 
communication,  express  malice  must  be  proved  by  the  plaintifl;  in 
order  to  deprive  the  defendant  of  the  privilege,  and  its  aosence  will 
be  presumed  until  such  proof  is  given  (b) ;  but  the  libel  itself  may 
be  looked  at  by  the  jury  in  order  to  determine  whether  there  is 
express  malice  (c).  On  the  other  hand,  if  the  court  hold  the 
occasion  not  to  be  privileged,  the  plaintiff  will  be  entitled  to  recover 
even  where  the  jury  negative  malice  {d). 

Where  C,  the  mate  of  a  ship,  sent  to  B.,  a  stranger,  a  letter 
charging  A.,  the  master,  with  gross  misconduct,  and  B.  showed 
the  letter  to  D.,  the  owner,  who  dismissed  A,,  the  Court  of 
Common  Pleas  was  equally  divided  as  to  whether  the  showing 
the  letter  by  B.  to  D.  was  privileged  (c).  Where  an  advertisement 
was  published  by  the  defendant,  at  the   instigation   of  A.,  the 

Elaintiff 's  wife,  for  the  purpose  of  ascertaining  whether  the  plaintiff 
ad  another  wife  living  when  he  married  A.;  it  was  held,  that 
although  the  advertisement  might  impute  bigamy  to  the  plaintiff, 

(r)  Judgment  in  Harrison  ^,  Bush,  5  £.  SummervilU  v.  Hawkins,  10  C.  B.   583; 

&  B.  348 :  Summervilie  v.  Hawkins,  10  C.  Gilpin  v.  Fowler,  9  Exch.  616  ;  Taylor  ▼. 

B.  583 ;  Toogood  ▼.  Spyring,  1  C.  M.  &  Hawkins,  16  Q.  B.  808. 

H.  181.  (6)  Summervilie  v.  Hawkins,  10  C.  B. 

(s)  Harruon  v.  Bush,  5  E.  &  B.  344.  583 ;  Harris  v.  Thompson,  13  C.  B.  333; 

(/)  Per  Erie,  J.,  in  Cooke  v.  Wildes,  5  Taylor  v.  Hawkins,  16  Q.  B.  308. 

E.  &B.335;  tind  see  Wnghtw.  fVoodgate,  (c)  Cooke  v.   Wildes,.  6  E.  &  B.  328; 

2  C.  M.  &  R.  573.  Gilpin  v.  Fowler,  9  Exch.  615  ;   Wright  v. 

(«)  Baylis  V.  Lawrence,  11  A.8r  E.920.  WoodgaU,  2  C.   M.  &  R.  573;  and  see 

(v)  Pamdter  v.  Coupland,  6  M.  &  W.  Hemmingsv.  Gasson,  27  L.  J.,  Q.  B.  252. 

105.  (d)   Wenman  v.  jtsh;    13    C.  B.   836; 

(jr)  12  A.  &  E.  733.  Darby  v.  Ouseley,  1  H.  &  N.  1. 

iy)  Cooke  V.   Wildes,  5  E.  &   B.  328.  (e)  Coxhead  ▼.  Richards,  2  C.  B.  569; 

See  post,  p.  1069.  and  see  Blackham  v.  Pugh,  ibid.  611 ;  and 

(«)  Blagg  V.  Sturt,  10  Q.  B.  899.  Bennett  v.  Deacony  ibid,  628. 

(a)  Cooke  v.    Wildes,  5   E.  &  B.  328 ; 
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yet  having  been  published  under  such  authority,  and  with  such  a 
view,  it  was  not  libellous  (/).  A  letter  written  confidentially  to 
persons  who  employed  A.,  as  their  solicitor,  conveying  charges 
injurious  to  his  professional  character  in  the  management  of  certain 
concerns  which  they  entrusted  to  him,  and  in  which  B.,  the  writer 
of  the  letter,  was  likewise  interested,  was  held  not  to  be  a  libel  (g). 
So  where  the  defendant  had,  on  application  for  a  character,  stated 
in  a  written  answer,  that  the  plaintiff  had,  whilst  in  her  service, 
conducted  herself  disgracefully,  and  that  she  had  since  been  a 
prostitute;  and  a  similar  statement  had  been  made  by  the  defendant 
to  persons  who  had  recommended  the  plaintiff  to  her:  it  was  held, 
that  they  were  privileged  communications,  and  that  the  plaintiff 
was  properly  nonsuited  for  want  of  proof  of  malice  (A).  But  where 
the  master  wrote  a  first  letter,  without  a  previous  application,  and 
then  a  second  in  answer  to  inouiries  made  of  him  as  to  plaintiff's 
character.  Lord  Tenterdeny  C.  J.,  left  it  to  the  jury  to  say,  whether 
the  commimication  contained  in  that  letter  was  made  by  the  master 
bond  fidey  acting  under  a  belief  that  he  was  discharging  a  duty 
which  he  owed  to  the  party  who  was  about  to  take  the  plaintiff  into 
his  service,  or  whether  it  was  made  maliciously,  with  an  intention 
of  doing  an  injury  to  the  plaintiff;  and  the  jury  having  found  that 
the  communication  was  maliciously  made,  the  court  refused  to 
disturb  the  verdict  (i).  The  fact  of  calling  in  a  third  person  to 
hear  what  is  said  on  dismissing  a  servant,  does  not  necessarily 
take  away  the  privilege  (A).  A  statement  is  not  privileged  on 
account  of  its  being  made  in  answer  to  an  inquiry  by  the  plaintiff, 
whether  the  defendant  had  made  such  statement  on  a  former 
occasion  (/).  In  an  action  for  a  libel  in  answer  to  inquiries  re- 
specting the  character  of  a  servant,  the  plaintiff  establishes  a  case 
to  go  to  the  jury,  if  there  is  any  evidence,  as  matter  of  fact,  that 
the  answer  complained  of  was  untrue  to  the  defendant's  knowledge, 
or  as  to  matters  of  opinion,  that  the  defendant,  in  giving  the  cha- 
racter did  not  really  act  on  the  opinion  which  he  professes  to  have 
entertained  (m).  The  rule  as  to  privileged  communications  does 
not  justify  defamatory  comments  on  the  motives  or  conduct  of  the 
plaintiff  (n). 

There  is  a  difference  between  publications  relating  to  public  and 
private  individuals.  Every  subject  has  a  right  to  comment  on  those 
acts  of  public  men  which  concern  him  as  a  subject  of  the  realm,  if 
he  do  not  make  his  commentary  a  cloak  for  malice  or  slander  (o). 

(/)  Delanf  ▼.  Janes,  4  Esp.  N.  P.  C.  181 ;  Taylor  v.  Hawkint,  16  Q.  B.  SOS. 

191.  (/)  GrWiih  V.  LewU,  7  Q.  B.  61. 

ig)  3PD<mgaU  ▼.  Claridge,  1    Campb.  (m)  Fountain  ▼.  Boodle^  3  Q.  B.  5,     See 

267,  Lord  mUnborougk,  C.  J.  Gardner  v.  Slade,   13   Q.   B.    796,    and 

(A)  Child  ▼.  Affieck,  9   B.   &    C.  403.  Manhy  v.  Witt,  18  C.  B^  544. 

But  see  Tueon  ▼.  Evane,  12  A.  &  E.  733.  (n)  Tuson  v.  Evans,  12  A.  &  £.  783. 

(i)  Pattison  ▼.  Jones,  8  B.  &  C.  678.  (o)  Per  Parke,  B.,  Parmiier  ▼.  Coup- 
See  post,  tit.  Slander.  land,  6  M.  &  W.  108.    See  Gathercole  ▼. 

ik)  Toegood  ▼.  Sparing,  1  C.  M.  &  R.  Miall,  \6  M.  k  W.  819. 
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A  petition  addressed  by  a  creditor  of  an  officer  in  the  army  to 
the  Secretary-at-War,  bon&  fide^  and  with  a  view  of  obtaining, 
through  his  interference,  the  payment  of  a  debt  due ;  and  contain- 
ing a  statement  of  facts,  which,  though  derogatory  to  the  officer's 
character,  the  creditor  believed  to  be  true,  is  not  a  malicious  Hbel 
for  which  an  action  is  maintainable  {p).  So  an  application  to  the 
Home  Secretary  by  a  borough  elector,  imputing  misconduct  to  a 
justice,  and  praying  that  he  might  be  removed  from  the  commission 
of  the  peace,  is  privileged,  notwithstanding  that  the  proper  officer 
to  have  applied  to  was  the  Chancellor  (g).  A  letter  imputing 
misconduct  to  a  beneficed  clei^man,  addressed  to  the  bishop  of 
the  diocese  by  a  person  who  does  not  live  in  the  district  of  which 
the  clergyman  is  mcumbent,  is  privileged  if  sent  bona  fide,  and  for 
the  purpose  of  calling  the  bishop's  attention  to  the  matter  (r).  So 
where  the  vestry  of  a  parish  returned  the  plaintiff's  name  to  the 
justices  as  a  fit  person  to  serve  as  constable,  an  imputation  of 
perjury  made  against  him  before  the  justices  was  held  to  be  pri- 
vileged, although  the  objections  might  have  been  made  at  the 
vestry  (s). 

A  defamatory  writing,  expressing  only  one  or  two  letters  of  a 
name,  in  such  a  manner,  that,  from  what  goes  before  and  follows 
afler,  it  must  necessarily  be  understood  to  signify  such  a  particular 
person,  in  the  plain,  obvious,  and  natural  construction  of  the  whole, 
and  would  be  nonsense  if  strained  to  any  other  meaning,  is  as  pro- 
perly a  libel  as  if  it  had  expressed  the  whole  name  at  laige ;  for  it 
brings  the  utmost  contempt  upon  the  law,  to  suffer  its  justice  to  be 
eluded  by  such  trifling  evasions  (0.  A  justice  of  the  peace  has 
authority  to  issue  his  warrant  for  the  arrest  of  a  party  charged  with 
having  published  a  libel ;  and  upon  the  neglect  of  the  party  so 
arrested  to  find  sureties,  may  commit  him  to  prison,  there  to 
remain  until  he  be  delivered  by  due  course  of  law  (u).  Persons  in 
partnership,  as  bankers,  may,  without  showing  the  proportion  of 
their  respective  shares,  join  m  an  action  for  a  libel  against  them  in 
respect  of  their  business  (ar),  in  which,  however,  no  damages  can 
be  given  for  injury  to  their  private  feelings  (y),  but  each  may  sue 
severally  for  the  individual  damage  to  himself  (r). 

An  alien  friend,  though  resident  abroad,  is  entitled  to  sue  in  the 
courts  at  Westminster  for  a  libel  published  in  England  (a). 

(p)  Fairman  v.  [ves,  6  B.  &  A.  642.  Book  1,  c.  78,  s.  5. 

See  fVoodward  \.  Lander,  6  C.  &  P.  54S ;  (u)  Butt  v.  Conant,   1    B.  fr  B.  5i8; 

Blake  V.  Pitford,  1  Moo.  &  R.  198.  Haylock  v.  Spark,  1  E.  &  B.  471. 

iq)  HarriMon  v.  Bush^  5  E.  &  B.  344;  (x)  Foster  v.  Lawson,  8    Bingh.   452; 

but  see  Blagg  v.  Sturt,  10  Q.  B.  899 ;  and  Le  Fanu  v.  Malcolnuon,  1  H.  L.  C.  637  : 

Robinson  v.  May,  2  Smith,  3.  and  see  Gregory  v.  Willianu,  1  C.  &  K. 

(r)  James  v.  Boston,  2  C.  &  K.  4.     See  65. 

Gathercole  v.  Miall,  15  M.  &  W.  319  ;  and  (y)  Haythom  v.  Latoson,  3  C.  &  P.  196. 

Hopwood  V.  Thmn,  8  C.  B.  293.  (x)  Robinson  v.  Marchant,  7  Q.  B  918 ; 

(«)  Kershaw  v.  Bailey,  1  Exch.  743.  Harrison  v.  Bevington,  8  C.  &  P.  708. 

(t)  HurVs  case,  Trin.  12  Ann.,  Hawk.  (a)  Pisani  v.  Lawsm,  6  B.  N.  C.  90. 
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A  court  of  equity  will  not  interfere  by  injunction  to  prevent  the 
publication  of  a  libel  (&). 


I L  Of  the  Declaration  and  Pleadings, 

Venue.—  This  is  a  transitory  action,  and  consequently  the  venue 
may  be  laid  in  any  county.  Before  the  Reg.  Gen.,  H.  T.,  1853, 
r.  18,  it  was  held,  that  in  this  action  the  venue  could  not  be  changed 
on  the  common  affidavit,  unless  the  writing  and  publication  were 
confined  to  the  same  county  (c) :  in  which  case  the  venue  might  be 
changed  into  such  county  (d).  If  the  libel  be  sent  out  otEng- 
land  in  a  letter,  the  venue  may  be  changed  into  that  county  in 
which  the  letter  was  written  (e). 

According  to  the  usual  form  of  the  declaration  in  this  action, 
after  the  prefatory  averments  which  the  circumstances  of  the  case 
may  render  necessary  as  inducement  to  the  action,  the  plaintiff 
states,  ^'  that  the  defendant  falsely  and  maliciously  wrote  (or 
printed)  and  published  (/)  of  the  plaintiff  (^)  the  words  following, 
that  is  to  say"  (h) :  the  Ubel  is  then  set  forth  in  hjBC  verha^  accom- 
panied, however,  with  any  innuendoes  that  may  be  required  to 
illustrate  and  explain  the  tendency  and  bearing  of  the  libel,  and  to 
give  it  its  force  and  application ;  and  in  this  part  of  the  declara- 
tion care  must  be  taken  that  the  libel  be  so  set  forth  as  to  agree 
with  that  produced  in  evidence.  Where  the  libellous  meaning  is 
apparent  on  the  fieu^e  of  the  libel,  innuendoes  are  unnecessary ;  but 
though  they  be  uxmecessarily  introduced,  and  be  unsupported  by 
prefieitory  averments,  they  do  not  vitiate  the  declaration  (i).  For 
m  actions  of  libel  and  slwder,  the  plaintiff  is  ^'  at  liberty  to  aver 
that  the  words  or  matter  complained  of  were  used  in  a  defamatory 
sense,  without  any  prefatory  averment  to  show  how  such  words 
or  matter  were  used  in  that  sense,  and  such  averment  is  put  in  issue 
by  the  denial  of  the  alleged  libel  or  slander ;  and  where  the  words 
or  matter  set  forth,  with  or  without  the  alleged  meaning,  show  a 
cause  of  action,  the  declaration  is  sufficient "  (A).  This  enactment 
enables  the  pleader  to  put  any  such  construction  upon  the  words  as 

(6)  Clark  ▼.  Freeman^  11  BeaT.   112;  a  comment  on  this  case  in  Waits  Y.Freuer, 

17  L.  J.,  Chan.  142.  7  A.  8r  E.  238. 

(c)  Pinkney  v.  Collint,  1  T.  R.  671  ;  {g)  Judgment  was  arrested  .after  ver- 
Hobart  V.  WUkhUt  1  DowL  460 ;  CUment-  diet,  bemuse  it  was  not  laid  that  the  libel 
MM  T.  Newcomb,  8  Dowl.  425.  was  **  of  or  concerning  pUintiff/'  in  Low- 

(d)  Freeman  ▼.  Norris,  8  T.  R.  306 ;  field  v.  Bancroft  and  another,  Str.  984,  and 
Earl  rf  Kerry  v.  Thorley,  B.  R.  M.  49  in  R.  v.  Martden,  4  M.  &  S.  164.  See 
Geo.  III.,  MSS.,  S.P,  also  Clement  v.  FUher,  7  B.  &  C.   459; 

(«)  Metealfr.Markham,  8  T.  R.  652.  and  Heame  v.  Stowell,  12  Q.  B.  719. 

(/)  Although  the  fntblieation    of  the  (h)  15  &  16  Vict.  c.  76,  Sch.B.  No.  88. 

libel  must  be  stated  in  the  declaration,  (t)  Harvey  v.  French,  1  C.  &  M.  11  ;  2 

yet  it  will  be   sufficient   to  st^te  such  Starkie  on  Libel,  Appendix,  cites  Jrch' 

matter  as  amounts  to  a  publication,  with-  biahifp  o/Tuam  v.  Robeeonj  5  Bingh.  17. 

out    using   the    formal    word  published,  (Ar)  15  &  16  Vict.  c.  76, 8.  61. 
Baldwin  ▼.  BifMntton,  2  Bl.  R.  1087.  See 
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he  may  choose,  and  to  leave  it  to  the  jury  to  say  whether  such 
construction  is  borne  out  by  the  evidence  (I),  The  words  of  the 
libel  ought  to  be  stated  on  the  record,  in  order  that  the  defendant 
may,  if  he  thinks  fit,  demur  and  bring  before  the  court  the  ques- 
tion whether  they  amount  to  a  libel.  Hence  it  is  not  sufficient  to 
declare  that  the  defendant  published  a  libel  concerning  the  plaintifi* 
in  his  trade,  purporting  that  his  beer  was  of  bad  qudity,  and  sold 
by  deficient  measure;  the  libel  itself  ought  to  be  set  out,  and 
such  declaration  is  bad  on  general  demurrer  (m).  If  the  omission 
of  any  part  makes  a  matenal  alteration  in  the  sense  of  the  part 
inserted,  such  omission  is  fatal  (n).  Where,  however,  the  words  of 
the  libel  as  proved  at  the  trial  agreed  only  in  substance  with  the 
declaration,  the  Court  of  Exchequer  held,  that  amendment  intro- 
ducing the  word  proved  with  the  words  "  meaning  thereby,"  im- 
mediately before  the  libel  charged,  was  properly  made  (o).  Neither 
is  it  sufficient  to  state  that  the  libel  contams  in  substance  the 
matters  following  {p).  If  the  libel  be  written  in  a  foreign  language, 
the  original  should  first  be  set  forth  in  the  declaration,  and  then  Sie 
translation  (7).  If  the  words  be  English  words,  which  have  ac- 
quired some  sense  different  from  their  natural  one,  a  distinct  aver- 
ment of  that  fact  is  necessary,  and  is  properly  introduced  by  way 
of  averment  (r) ;  and  this  mducement  when  properly  pleadeo, 
must  be  traversed  if  it  is  intended  to  deny  it  {s).  But  allegorical 
terms  of  a  defamatory  character,  or  of  evil  import,  such  as  im- 
puting to  a  person  the  quaUties  of  the  '^  frozen  snake"  in  the  fable, 
are  libellous  per  se^  without  any  innuendo  to  explain  their  mean- 
ing (t).  Where  libellous  words  which,  taken  per  se,  point  at  no 
particular  person,  yet  impute  that  some  one  has  been  guilty  of  the 
offence  charged,  the  plaintiff  may,  by  innuendo,  apply  them  to 
himself,  and  it  is  a  question  of  evidence  whether  they  so  apply  (u). 
The  declaration  concludes  with  the  damage,  either  general,  which 
the  law  supposes  to  have  been  sustained,  or  special,  which  the 
party  has  actually  sustained  in  consequence  of  tne  publication  of 
the  libel  (x). 

Of  the  Pleadings. 

Before  the  stat.  of  6  &  7  Vict.  c.  96,  s.  2  (which  see  post,  p. 
1061),  money  could  not  have  been  paid  into  court  in  an  action 

{I)  Hemmings  v.  Gaston,  27  L.  J.,  Q.  B.  (r)  JngU  v.  Alexander,  7  Bingh.  119. 

255.     See  Babonneau  v.  Farrell,  15  C.  B.  (s)  McGregor  v.  Gregory,  11  M.  &  W. 

360  ;  RawHngs  v.  Norhury,  1  F.  &  F.  341.  287. 

(m)   Wood  V.  Brown,  6  Taunt.  169.  (/)  Hoare  v.  Silverlock,  12  Q.  B.  624. 

(n)  Per    Tindal,   C.  J.,   Rutherford  v.  (»)  Merywether  v.  Turner,  7  C.  B.  251  ; 

Evans,  6  Bingh.  458.  19  L.  J.,  C.  P.  10.     See  Le  Fanu  ▼.  Mai- 

(o)  Saunders  v.  BaU,  1  H.  &  N.  402.  eolmson,   1   H.  L.  Cas.   637;    Solomon  t. 

See  Smith  v.  Knoweldson,  2  M.  &  G.  565  ;  Lawson,  8  Q.  B.  823 ;  Eastunod  v.  Holmes, 

2  Scott,  N.  R.  657  ;  9  Dowl.  402,  S.  C.  1  F.  &  F.  347. 

( p)  Wright  V.  Clements,    in    arrest  of  (;r)  F^r  the  mode  of  declaring  on  an 

judgment,  3   B.  &    A.  503  ;   Solomon  v.  ironical  hbel,  see  BoydeU  \,  Jones,  4  M.  & 

Lawson,  8  Q.  B.  823.  W.  446. 

{q)  Zenobio  ▼.  Attell,  6  T.  R.  162. 
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for  libel.     See  16   &  16  Vict.  c.  76,  s.  70.     The  defendant  may 

flead  the  general  issue,  Not  Guilty,  which  under  the  rule  H.  T., 
853,  r.  16,  operates  as  a  denial  only  of  the  breach  of  duty  or 
wrongful  act  alleged  to  have  been  committed  by  the  defendant,  and , 
not  of  the  facts  stated  in  the  inducement  (y),  and  no  other  defence 
tlian  such  denial  is  admissible  under  that  plea :  all  other  pleas  in 
denial  must  take  issue  on  some  particular  matter  of  fact  alleged  in 
the  declaration ;  e.  g.  in  an  action  for  slander  of  the  plaintifl'  in  his 
office,  profession  or  trade,  this  plea  will  operate  in  denial  of 
speaking  the  words,  of  speaking  them  maliciously,  and  in  the  de- 
famatory sense  imputed,  and  with  reference  to  the  plaintiff's  office, 
profession  or  trade,  but  it  will  not  operate  as  a  denial  of  the  fact  if 
the  plaintiff  holding  the  office  or  being  of  the  profession  or  trade 
alleged.  If  the  supposed  libel  amomits  only  to  what  is  termed  a 
privileged  communication,  this  is  a  defence  which  may  be  set  up 
under  the  plea  of  not  guilty,  notwithstanding  the  foregoing  rule  (z). 
Special  damage  is  put  in  issue  by  not  guilty  (a).  Under  such  plea 
you  may  also  disprove  the  feet  of  publication,  or  show  that  it  was 
not  of  an  injurious  character  (ft). 

If  the  matter  of  the  libel  be  true,  the  defendant  may  plead  it  in 
justification  (c) ;  but  in  such  justification,  if  there  be  anything 
specific  in  the  subject,  issuable  facts  ought  to  be  stated,  and  not 
general  charges  of  misconduct;  for  where  a  libel  charged  an  attorney 
with  gross  negligence,  falsehood,  prevarication,  and  excessive  bills 
of  costs  in  the  business  which  he  had  conducted  for  the  defendant; 
it  was   held,    that   a   plea   in  justification   repeating    the    same 

feneral  charges,  without  specifying  the  particular  acts  of  miscon- 
uct,  was  bad,  upon  demurrer ;  and  that  it  was  incumbent  on  the 
defendant,  who  must  be  taken  to  know  the  particular  acts  of  mis- 
conduct, to  disclose  them  {d).  And  if  the  plea  professes  to  justify 
the  whole  libel,  but  in  effect  justifies  a  part  only,  it  will  be  bad  :  as 
where  the  libel  charged  the  defendant  with  having  stolen  cloth  and 
velvet,  and  the  plea  justified  the  accusation  only  as  to  taking  the 
velvet ;  it  was  held  ill  {e).  So  where  the  libel  chained  that  plain- 
tiff, a  proctor,  had  been  suspended  three  times,  twice  by  Sir  John 
Nicholl,  and  once  by  Lord  Stowell,  whereby  his  neighbours  had 
been  led  to  think  he  was  guilty  of  extortion  ;  and  the  plea  profess- 
ing to  answer  the  whole,  justified  only  one  of  the  suspensions,  viz, 
one  by  Sir  John  Nicholl,   and   omitted    the   other  two  specific 

(y)  M'Gregor  v.  Gregory,  11  M.  &  W.  {b)  O'Brien  v.   Clement,   15  M.  &  W. 

287 ;  Fradley  v.  Fradley,  8  C.  &  P.  572  ;  435 ;  3  D.  &  L.  676. 

Gufynne  v.  Sharpe,  Car.  &  M.  532;  Hem-  (c)  As  to  the  effect  of  failing  in  proof, 

ingv.  Power,  10  M.  &  W.  564;    JVakley  see  Simpson  v.  Robinson,   12  Q.  B.  511, 

t.  Healey,  4  Exch.  53.  post,  tit  Slander.     And  as  to  the  proof, 

(«)  Lillie  V.  Price,  1  Ncv.  &  P.  16 ;  5  see  Prior  v.  Wilson,  1  C.  B.,  N.  S.  95. 

A.  &  £.  645  ;   O'Brien  v.    Clement,  infra  ;  (d)  Holmes,   Gent,  one,  cf  c.  v.  Catesby, 

Hoare  v.  Silverlock,  9   C.   B.  20 ;    Lord  1  Taunt.  543  ;  recognized  in  Hickinbotham 

Lucan  v.  Smith,  1  H.  &  N.  481 ;  26  L.  J.,  v.  Leach,  10  M.  &  W.  361. 

Exch.  94.  («)  Johtis  ▼.  Gittingt,  Cro.  Eliz.  239. 

(a)  Wilby  V.  Elstony  8  C.  B.  142. 

VOL.  II.  B  B 
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charges ;  it  was  held  bad  (/).  It  is  sufficient,  however,  if  the 
charge  on  the  plaintiff's  conduct  in  the  libel  is  substantiaJly  met 
and  answered  in  the  justification  {g).  It  is  unnecessary  to  repeat 
every  word  which  might  have  been  the  subject  of  the  original  com- 
ment. So  much  must  be  justified  as  meets  the  sting  of  the  charge; 
but  if  anything  be  contained  in  a  charge,  which  does  not  add  to 
the  sting  of  it,  that  need  not  be  justified  (A).  It  is  not  any  bar  to 
the  action,  that  the  plaintiff  has  been  in  the  habit  of  libelling  the 
defendant ;  although  it  may  operate  in  mitigation  of  the  damages  (i). 
It  is  not  sufficient  to  plead  that  the  defendant  received  the  libellous 
statement  from  another,  and  that,  upon  publication,  he  disclosed  the 
author's  name,  and  believed  all  the  statements  to  be  true  (A). 
Where  the  libel  tended  to  make  a  man  ridiculous,  it  was  held  to 
be  no  defence,  that  he  himself  told  the  same  story  to  a  party  of 
iriends(/). 

Where  the  defendant  pleaded  a  justification  only,  without  the 

{reneral  issue,  he  was  formerly  entitled  to  begin  (m).  But  "  a  reso- 
ution  has  been  come  to  by  all  the  judges,  that  in  cases  of  slander, 
libel,  and  other  actions  for  personal  injuries  where  the  plaintiff 
seeks  to  recover  actual  damages,  of  an  unascertained  amount, 
he  is  entitled  to  begui,  although  the  affirmative  of  the  issue  may, 
in  point  of  form,  be  with  the  defendant "  (n). 

Where  the  allegations  in  a  libel  are  divisible,  one  part  may  be 
justified  separately  from  the  rest,  if  a  proper  justification  can  be 
made  out  (o).  But  where  the  declaration  stated,  that  the  defend- 
ant published  a  libel  with  intent  to  cause  it  to  be  believed,  that 
the  plaintiff  had  been  guilty  of  feloniously  stealing  a  horse;  and 
the  justification  only  stated,  that  the  plaintiff  was  on  certain  grounds 
suspected  of  stealing  it ;  it  was  held,  on  demurrer,  to  be  insuffi- 
cient (/?). 

To  this  action  the  defendant  may  plead  the  Statute  of  Limita- 
tions, that  is,  "that  the  cause  of  action  did  not  accrue  at  any 
time  within  six  years  next  before  the  commencement  of  the  plain- 
tiffs action,"  but  such  a  plea,  in  an  action  for  a  libel  in  a  news- 
paper, will  be  negatived  by  proof  of  the  purchase  of  a  single  copy 

(/)  CZarAr«on  V.  ZatMon,  6  Bingh.  266 ;  (Ar)  Tidman  v.  AinslU,  10   Exch.  63; 

recognized  in  McGregor  v.  Gregory^  11  M.  De  Cretpigny  v.  Wtlle$ley,  6  Bingh.  392. 

at  W.  287.  (/)  Cook  V.  Ward,  6  Bingh.  409. 

(g)  Edwards  v.    Bell,  1   Bingh.    403;  (t»)  Cooper  y.Wakley,    Moo.  &  M.  248; 

aarke  v.  Taylor,  2  B.  N.  C.  668 ;  Smith  v.  3  C.  &  P.  474,  S.  C. 

Parker,  13  M.  &  W.  459 ;  2  D.  &  L.  394 ;  («)  Per  Tindal,  C.  J.,  in  Carter  v.  Jones, 

0*Bnen  v.  Bryant,  16  M.  &  W.  168;  4  6  C.  &  P.  64;   1  Moo.  &  R.  281.     See  6 

D.  &  L.  841 ;  Hickinbotham  v.  Leach,  10  Q.  B.  462 ;  3  Exch.  699;  2  C.  &  K.  748. 

M.  &  W.  361  ;  2  D.  N.  S.  270;  HeUham  (o)  Clarkson  v.  Lawson,  6  Bingh.  £87  ; 

V.  Blackwood,  11  C.    B.    Ill;    Tighe  v.  Clarke  v.  Taylor,  2  B,  N.  C.  664;  EaUm 

Cooper,  7  £.  &  B.  639;  26  L.  J.,  Q.  B.  v.  Johns,  1  D.  N.  S.  602.     See  opinion  of 

315,  i^.  C.  Tenter  den,  C.  J.,  in  following  case. 

(A)  Ibid,  (p)  Mountneyy.  WatUm,  2  B.  &  Ad. 

(•)  Finnerty  t.  T^r,  2  Camph.  76.  678. 
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from  the  defendant  by  an  agent  of  the  plaintiff  within  the  six 
years  (q). 

By  6  &  7  Vict.  c.  96,  s.  2,  in  an  action  for  a  libel  contained 
in  any  public  newspaper  or  other  periodical  publication,  it  shall  be 
competent  to  the  defendant  to  plead,  that  such  libel  was  inserted  in 
such  newspaper  or  other  periodical  publication  without  actual 
malice,  and  without  gross  negligence,  and  that  before  the  com- 
mencement of  the  action,  or  at  the  earliest  opportunity  afterwards, 
he  inserted  in  such  newspaper,  or  other  periodical  publication,  a  full 
apology  for  the  said  libel ;  or,  if  the  newspaper,  or  periodical  pub- 
lication in  which  the  said  libel  appeared  should  be  ordinarily 
published  at  intervals  exceeding  one  week,  had  offered  to  publish 
the  said  apology  in  any  newspaper  or  periodical  publication  to  be 
selected  by  the  plaintitt'  in  such  action ;  and  that  every  such  defend- 
ant shall  upon  filing  such  plea,  be  at  liberty  to  pay  into  court  a 
sum  of  money,  by  way  of  amends,  for  the  injury  sustained  by  the 
publication  of  such  libel ;  and  such  payment  into  court  shall  be  of 
the  same  effect,  and  be  available  in  the  same  manner  and  to  the 
same  extent,  and  be  subject  to  the  same  rules  and  regulations  as  to 
payment  of  costs  and  the  form  of  pleading,  except  so  far  as  regards 
the  pleading  of  the  additional  facts  hereinbefore  required  to  be 
pleaded  by  such  defendant,  as  if  actions  for  libel  had  not  been 
excepted  from  the  personal  actions  in  which  it  is  lawful  to  pay 
money  into  court,  under  an  act  passed  in  the  session  of  Parliament, 
held  in  the  fourth  year  of  his  late  majesty,  intituled  "  An  Act  for 
the  further  Amendment  of  the  Law,  and  the  better  Advancement 
of  Justice."  And  that  to  such  plea  to  such  action,  it  shall  be  com- 
petent to  the  plaintiff  to  reply  generally,  denying  the  whole  of  such 
plea.  Under  this  section  the  plaintiff  is  at  liberty  to  deny  the 
whole  or  any  part  of  such  a  plea ;  and  a  replication  which  admits 
the  insertion  of  the  libel  in  a  newspaper,  and  the  payment  into 
court,  but  traverses  the  insertion  of  the  libel  without  actual  malice, 
and  without  gross  negligence,  and  the  sufficiency  of  the  money 
paid  into  court,  is  good  (r).  The  apology  must  not  only  be  in  its 
terms  sufficient,  but  must  appear  at  least  as  prominently  in  the 
newspaper  as  the  libel  («). 

The  sixth  section  provides,  that  nothing  in  this  act  contained 
shall  take  away  or  prejudice  any  defence  under  the  plea  of  Not 
Guilty,  which  it  is  now  competent  to  the  defendant  to  make  under 
Buch  plea  to  any  action  or  indictment  or  information  for  defamatory 
words  or  libel.  A  special  plea  of  apology  and  payment  into  court 
under  the  statute  will  not,  however,  be  allowed  together  with  the 
general  issue  to  the  same  part  of  the  declaration  (/). 

(q)  Duke  qf  Brunswick  v.   Harmer,  14  (t)  Lafone  v.  Smith,  28  L.  J.,  Ex.  S3. 

Q.  B.  185.  (/)  (yBrien  ▼.   Ciement,  16  M.  &  W. 

(r)  Chadwick  ▼.  Herapath,  3  C.  B.  885.      435. 

B  B  2 
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in.  Of  the  Evidence. 

By  6  &  7  Vict.  c.  96,  s.  1,  in  any  action  for  defamation,  it 
shall  be  lawful  for  the  defendant  (after  notice  in  writing  of  his  in- 
tention so  to  do,  duly  given  to  the  plaintiff  at  the  time  of  filing  or 
delivering  the  plea  in  such  action),  to  give  in  evidence,  in  mitiga- 
tion of  damages,  that  he  made  or  offered  an  apology  to  the  plaintiff 
for  such  defamation  before  the  commencement  of  the  action,  or  as 
soon  afterwards  as  he  had  an  opportunity  of  doing  so,  in  case  the 
action  shall  have  been  commenced  before  there  was  an  opportunity 
of  making  or  offering  such  apology. 

The  libel  must  b^  produced,  and  before  it  is  read,  it  must  be 

f)roved  that  it  was  published  by  the  defendant.  The  mode  of  pub- 
ication  may  be  proved,  in  order  to  enhance  the  damages.  The 
mere  parting  with  a  libel  with  such  an  intent,  whereby  a  defendant 
loses  all  power  of  future  control  over  it,  is  an  uttering,  which  seems 
to  be  the  meaning  of  the  word  publishing,  without  an  actual  com- 
munication of  the  contents  of  the  paper  (u).  If  it  be  proved,  that 
the  libel  was  bought  in  the  shop  of  a  bookseller,  of  a  person 
acting  in  the  shop  as  the  servant  of  the  bookseller,  this  will  be 
prima  facie  evidence  of  a  publication  by  the  bookseller,  inasmuch 
as  he  has  the  profits  of  the  shop,  and  is  therefore  answerable  for 
the  consequences  (x).  Where  a  publication  is  defamatory,  the  law 
infers  malice,  unless  anything  can  be  drawn  from  the  circumstances 
attending  the  publication  to  rebut  that  inference  (y).  If  the  libel 
be  in  a  foreign  language,  in  which  case,  as  it  has  already  been 
observed,  the  libel  must  be  set  forth  in  the  declaration,  both  in  the 
original  language,  and  in  the  English  translation,  further  proof  will 
be  necessary.  In  the  case  of  R,  v.  Peltier,  which  was  an  informa- 
tion against  defendant  for  a  libel  on  Napoleon  Bonaparte,  the  evi- 
dence on  the  part  of  the  prosecution  was  as  follows : — A  witness 
proved  that  he  had  purchased  several  copies  of  the  book,  containing 
the  libel  in  question,  of  a  ceitain  bookseller,  which  copies  he  had 
marked  at  the  time.  2.  The  bookseller  proved  that  defendant  was 
the  publisher  of  the  book,  and  employed  him  to  dispose  of  the 
copies  on  his  account,  and  that  he  had  accounted  for  them.  3.  An 
interpreter  was  then  called,  who  swore  that  he  understood  the  French 
language,  and  that  the  translation  was  correct.  The  interpreter  then 
read  the  whole  of  that  which  was  charged  to  be  a  libel  in  the  original, 
and  then  the  translation  was  read  by  the  clerk  at  Nisi  Prius, 

Where  a  libellous  paragraph,  as  proved,  contained  two  references, 
by  which  it  appeared  to  be  in  fact  the  language  of  a  third  person 
speaking  of  the  plaintiff's  conduct,  and  the  declaration  in  setting 
it   out   had   omitted  those  references  ;    it   was  held,  that   these 

(tt)  R.  V.  Burden,  4  B.  &  A.  135.  per  Le  Blanc,  J.,  in  R.  v.  Creevey,  1  M.  fit 

(x)  R  V.  Alnum,  5  Burr.  2686.  S.  273,  282. 

(y)  Darby  v.  Ouseley,   1   H.  &  N.  1 ; 
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omissions  altered  the  sense  of  the  remainder^  and  the  variance  was 
fatal  {z). 

In  an  action  for  a  libel,  after  the  libel,  on  which  the  action 
was  brought,  had  been  read,  the  plaintiff's  counsel  offered  in 
evidence  other  libels  written  by  the  defendant.  This  having  been 
objected  to,  on  the  ground  that  the  plaintiff  could  not  give  in 
evidence  anything  which  would  of  itself  constitute  a  ground  for  a 
distinct  action;  Lord  Kenyan,  C.  J.,  said,  he  thought  that  the 
evidence  was  admissible,  and  compared  it  to  actions  for  slander,  in 
which  evidence  of  other  words,  besides  those  stated  in  the  declara- 
tion, was  usually  received  to  show  the  malice  of  the  defendant  (a). 
So  in  Rustel  v.  Macquister  {b),  the  plaintiff,  having  proved  the 
words  laid  in  the  declaration,  offered  evidence  of  other  actionable 
words  spoken  by  the  defendant  afterwards ;  this  being  objected  to 
on  the  ground  that  these  latter  words  might  become  the  subject  of  a 
future  action.  Lord  Ellenborough  overruled  the  objection,  observing, 
that  evidence  might  be  given  of  any  words  as  well  as  any  act  of 
the  defendant's  to  show  quo  animo  he  spoke  the  words  which  were 
the  subject  of  the  action.  Still,  however,  it  would  be  the  duty  of 
the  judge  to  tell  the  jury,  that  they  must  give  damages  for  those 
words  only  which  were  the  subject  of  the  action.  So  per  Sir  J. 
Mansfieldy  in  Finnerty  v.  Tipper  (c),  "  In  actions  for  words,  it  has 
been  allowed  to  give  evidence  of  words  subsequently  spoken,  for  the 
purpose  of  showing  that  the  original  words  were  spoken  maliciously 
and  to  injure"  In  an  action  on  the  case  for  publishing' a  libel 
against  the  defendant  in  a  paper  entitled  the  "Weekly  Political 
Register"  (rf),  a  witness  was  called  who  proved  that  he  had  pur- 
chased one  of  the  papers  containing  the  libel  in  question  before 
the  action  was  brought ;  he  was  then  proceeding  to  prove  that  he 
had  purchased  another  copy  of  the  same  paper  after  tne  action  was 
brought.  This  was  objected  to,  on  the  part  of  the  defendant,  on  the 
ground  that  the  publication  of  the  last-mentioned  copy  might  be- 
come the  subject  of  a  future  action,  and,  therefore,  that  it  ought  not 
to  be  riven  in  evidence  to  increase  the  damages  in  this  action.  But 
Lord  ±Jllenborouffh,  C.  J.,  was  of  opinion,  that  although  it  was  not 
admissible  for  the  purpose  of  aggravating  the  damages,  yet  it  was 
evidence  to  show  that  the  paper  was  circulated  deliberately.  In 
BarweU  v.  Adkins  (e),  which  was  an  action  for  a  libel  published 
in  a  newspaper,  the  plaintiff  was  allowed  to  give  in  evidence  on 
the  trial  a  second  para^ph,  subsequently  published  in  the  same 
paper,  in  which  the  libellous  charge  was  repeated,  for  the  purpose 

(s)  Cartwrighi  v.    Wright^  5  B.  &  A.  DauHgny,  Peake,   125;    and   see   Hem- 

615.  ming$  v.  Qataout  27  L.  J.,  Q.  B.  262. 

(a)  Lee  ▼.  Hutmt,  Peake,  166 ;   Charier  {d)  Plunketi  ▼.  Cobbett,    before  Lord 

▼.    Barrettt    Peakc,    22,    and   poet,    tit.  Ellenborough^    Middlesex    Sittings,  26th 


Slander.  May,  1804,  MSS. 

Campb.  49,  n. 
Campb.   76.     But  see  Mead  v. 


(h)  1  Campb.  49,  n.  {e)  1  M.  &  Gr.  807  ;  2  Scott's  N.  R.  1 1. 

(c)  2  -        -     --      ~ 


1064  LIBEL. 

of  showing  the  intention  of  the  defendant,  and  the  jury  were  told 
to  take  the  two  paragraphs  with  them,  and  to  give  such  damages 
as  they  considered  the  plaintiff  entitled  to  ;  and  a  new  trial,  on  the 
ground  of  misdirection,  was  refused.  But  in  Finnerty  v.  Tipper  {f)^ 
Sir  J,  Mansfield  ruled,  that  the  plaintiff  could  not  give  in  evidence 
other  subsequent  libels  published  concerning  him  by  the  defendant, 
unless  they  directly  referred  to  the  libel  set  forth  in  the  declaration. 
And  in  Stuart  v.  Lovell,  2  Stark.  93,  Lord  Ellenborottgk,  C.  J., 
held,  that  the  plaintiff  could  not  give  in  evidence  subsequent  pub- 
lications by  the  defendant,  where  the  intention  of  the  publication 
in  question  was  not  equivocal.  The  Court  of  Common  Pleas, 
however,  have  decided  that  where  the  plaintiff,  in  order  to  show 

fftto  animo  the  libel  was  written,  gave  in  evidence  two  subsequent 
etters  addressed  bjr  the  defendant  to  third  parties,  containing  sub- 
stantially a  repetition  of  the  slander ;  such  letters  were  properly 
received,  though  the  libel  declared  on  was  free  from  ambiguity, 
and  the  letters  were  written  after  the  commencement  of  the  action ; 
and  that  their  admissibility  was  not  affected  by  the  lapse  of  time 
intervening  between  the  writing  of  the  respective  letters  (g).  The 
jury  ought  properly  to  be  cautioned  not  to  give  damages  in  respect 
of  the  subsequent  libels  (A),  but  the  omission  to  give  such  caution 
does  not  seem  to  amount  to  a  misdirection  (i). 

Under  the  plea  of  Not  Guilty,  the  plaintiff  cannot  adduce  evi- 
dence to  show  that  the  allegations  in  the  libel  are  false  (A).  But 
in  an  action  for  a  libel,  purporting  to  be  a  report  of  a  coroner's 
inquest,  evidence  of  the  correctness  of  the  report  is  admissible 
under  the  general  issue  in  mitigation  of  damages ;  but  evidence  of 
the  truth  or  falsehood  of  the  facts  stated  at  the  inquest  is  not  ad- 
missible on  either  side  (/).  It  is  for  the  judge  at  Nisi  Prius  to 
decide  all  preliminary  questions  of  fact  upon  which  the  admissi- 
bility of  the  evidence  depends  in  actions  for  libel,  as  well  as  in 
other  cases  (m). 

Where  a  libel  contains  matters  imputing  to  another  a  crime  ca- 
pable of  being  tried,  evidence  cannot  be  received  at  the  trial  of  an 
indictment  for  libel  of  the  truth  of  those  imputations.  Where, 
therefore,  the  libel  contained  imputations  that  certain  persons  at  M. 
had  been  guilty  of  murder;  the  court  held,  that  the  judge,  at  the 
trial,  properly  refused  evidence  of  the  truth  of  the  transactions  stated 

(/)  2  Campb.  72,  confirmed  in  Wakky  (*)  Pearson  v.  Lemaitre^  supra, 

T.  Johnson,  Ry.  &  M.  422.     See  also  May  (t)  Darby  v.  Ouseley,  1  H.  &  N.  1 ;  25 

V.  Brown,  3  B.  &  C.  113 ;  and  Tarpley  v.  L.  J.,  Exch.  227. 

Blabey,  2  B.  N  C.437.  (k)  Stuart  v.  Lovell,  2  Stark.  93 ;  and 

{g)  Pearson  v.  Lemaitre,  6  Scott,  N.  R.  see  Brine  v.  Bazalgelte,  3  Exch.  692. 

607;  5   M.   &  6.  700.     See  Barwell  v.  {I)  East  v.  Chapman,  M.  &  Malk.  46, 

Atkins,  1  M.  &  6.  807 ;  Camfield  ▼.  Bird,  Tenterden,  C.  J.     See  Nanton  v.  B/noe,  1 

3  C.  &  K.  56 ;  Barrett  v.  Long,  3  H.  L.  C.  &  K.  616. 

Caa.  395;  Chubb  v.    Westley,  6  C.  &  P.  (m)  Boyle  v.  Wiseman,  11  Exch.  360; 

*86.  24  L.  J.,  Exch.  884,  S,  C, 
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in  the  libel  to  have  taken  place  at  M.  (n) ;  but  under  a  plea  of  jub- 
tification  in  an  action,  evidence  of  the  truth  appears  to  be  admis- 
sible notwithstanding  a  previous  verdict  of  acquittal  (o). 

General  evidence,  that  the  plaintiff  has  been  in  the  habit  of  libel- 
ling the  defendiuit,  is  inadmissible  (p).  The  defendant  cannot  be 
allowed  (q)  to  do  more  than  prove  the  publication,  by  the  plaintiff, 
of  libels  which  are  connected  with  the  libel  which  is  the  subject  of 
the  action  ;  and  clearly  applicable  to  the  defendant's  libel  (r). 
Where  the  object  of  the  evidence  is  to  show  that  the  defendant  was 
provoked  by  libels  published  against  him,  it  is  essential  that  some 

Eroof  should  be  given  of  the  lioels  having  come  to  the  defendant's 
nowledge  (s). 

In  an  action  for  defamation  either  party  may,  with  a  view  to  the 
damages,  give  evidence  to  prove  or  disprove  the  existence  of  a 
malicious  motive ;  but  if  the  evidence  given  for  that  purpose  esta- 
blishes another  cause  of  action,  the  jury  should  be  cautioned 
against  giving  any  damages  in  respect  of  that  other  cause  of 
action  (Q. 

It  is  not  competent  to  a  defendant  charged  with  having  pub- 
lished a  libel,  to  prove  that  a  paper  similar  to  that  for  the  publica- 
tion of  which  he  is  prosecuted,  was  published  on  a  former  occasion 
by  other  persons,  who  have  never  been  prosecuted  for  it  (u).  Proof 
that  the  libel  was  contained  in  a  letter  (x)  directed  to  the  plaintiff, 
and  delivered  into  the  plaintiff's  hands,  is  not  sufficient  proof  of 
publication  to  maintain  an  action.  The  same  point  was  admitted  in 
Hicks* s  case,  in  the  Star  Chamber,  Hob.  215.  But  an  indictment 
or  information  may  be  sustained  in  this  case,  because  such  letter, 
being  a  provocation  to  a  challenge  and  breach  of  peace,  is  con- 
sidered as  a  misdemeanour.  Per  Chamhre^  J.,  in  R.  v.  Hornbrook^ 
Devon  Summer  Assizes,  1812,  who  there  said,  "It  is  not  neces- 
sary to  constitute  a  publication  in  a  criminal  prosecution,  to  show 
that  it  has  been  published  to  the  world.  It  is  sufficient  if  it  is  sent 
to  the  party  libelled,  its  criminality  depending  upon  its  tendency 
to  provoke  the  party  libelled  to  a  breach  of  the  peace.  Sending 
a  letter  to  the  plaintiff's  wife,  containing  a  libel  on  her  husband,  is 
a  publication  (y).     The  writing  and  publication  must  be  proved  (z). 

(fi)  it.  ▼.  Burdettf  4  B.  &  A.  145.  (0  Pearson  v.  Lemaitre,  5  M.  &   Gr. 

(o)  England  ▼.  Bourke,  3  Ef>p.  80 ;  Cook  700  ;  6  Scott,  N.  R.  607  ;  ante,  p.  1064. 
T.  Field,  8  Esp.  133  ;  HeUham  v.  Black-  (u)  R.  v.  Holt,  5  T.  R.  436 ;  £L  v.  New- 

wood,  11  C.  B.  111.     See  fVakley  ▼.  Cooke,  man,  I  E.  &  B.  268. 
4  Exch.  511.  (x)  PhiUips  v.  Jansen,  2  Esp.  N.  P.  C. 

(p)  WakUy  ▼.  Johnson,  Ry.  &   Moo.  626,  per  Kenifon,  C,  J .,  i^.  P.,  admitted  by 

4/12,  Best,  C,  3.  Chambre,  J.,  in  J{.  v.  Hombrook,  Devon 

(a)  2  Stark,  on  Libel,  p.  100,  cites  3/ay  Summ.  Ass.  1812,  MS. 
T.  Brown,  3  B.  &  C.  113.  (y)  Wenman  y  Ash,  13  C.  B.  836;  22 

(r)  TarpUy  v.  Blahey,  2  B.  N.  C.  437.  L.  J.,  C.  P.  190,  S.  C. 
See  WatU  ▼.  Eraser,  1  M.  &  Rob.  449.  («)  1  Moore  (C.  P.)  477.    See  Brookes 

(«)  By  tbe  court,  Watts  v.  Eraser,  7  A.  v.  Tiehhome,  5  Ezcb.  929. 
&  E.  282. 
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Proof  that  the  defendant  accounted  for  the  stamp  duties  of  the 
newspaper  in  which  the  libel  was  contained,  has  been  held  to  be 
proof  of  publication  (a).  But  see  new  statute,  infra.  In  an  action 
for  a  libel,  contained  in  a  letter  written  by  the  defendant's  daughter, 
who  usually  wrote  his  letters  of  business,  but  there  was  not  any 
evidence  given  to  show  that  she  was  authorized  or  instructed  by 
him  to  write  the  letter  in  question,  or  that  he  had  recognized  it ;  it 
was  held,  that  there  was  not  any  evidence  to  go  to  a  jury  against 
the  defendant,  inasmuch  as  it  was  not  an  act  within  the  scope  of 
the  daughter's  authority  (ft).  There  having  been  in  a  libellous 
letter  a  reference  to  a  newspaper,  as  the  authority  upon  which  the 
libel  was  founded;  it  was  held,  that  the  newspaper  refeired  to 
might  be  given  in  evidence  on  the  general  issue,  in  mitigation  of 
damages  (c).  But  it  is  not  admissible,  in  mitigation  of  damages,  to 
show  that  the  libel  was  communicated  by  a  correspondent  (d). 
Defendant  may  have  the  whole  of  the  publication  read  from  which 
the  passages  charged  are  extracts  {e) ;  so  the  defendant  has  a  right 
to  have  read,  as  part  of  the  plaintiff's  case^  another  part  of  the 
same  newspaper  referred  to  in  the  libel  complained  of  (/).  Evi- 
dence that  copies  of  the  newspaper  containing  the  libel  have  been 
gratuitously  circulated  in  the  plaintiff's  neighbourhood,  though  not 
shown  to  have  been  sent  by  the  defendant,  the  publisher,  is  admis- 
sible to  show  the  extent  of  the  circulation  of  the  paper,  and  conse- 
quent injury  to  the  plaintiff  (^). 

The  proceedings  against  the  printers,  publishers,  and  proprietors 
of  newspapers,  either  civilly  or  criminally  (A),  for  any  libel  contained 
in  such  paper,  are  much  facilitated  by  6  &  7  Will.  IV.  c.  76, 
by  which  it  is  enacted  (i),  that  no  person  shall  print  or  pubHsh  any 
newspaper  before  there  shall  be  delivered  at  the  Stamp  Office,  or  to 
proper  officers  a  declaration  in  writing,  containing,  1 .  The  correct 
title  of  the  newspaper.  2.  A  true  description  of  the  houses  or 
buildings  wherein  such  newspaper  is  intended  to  be  printed  and  pub- 
lished. 3.  The  true  name,  addition,  and  place  of  abode  of  thepnnter 
and  publisher,  and  of  every  person  resident  out  of  the  United  King- 
dom who  shall  be  proprietor  thereof;  and  also,  of  every  proprietor 
resident  in  the  United  Kingdom,  if  not  exceeding  two,  exclusive  of 
printer  and  publisher ;  if  they  do,  then  of  such  two  proprietors,  the 

(a)  Cook  V.  Wardt  6  Bingh.  409.    As  to  45,  Denman,  C.  J.,  on  reference  to  R,  ▼. 

what  is  sufficient  evidence  against  a  per-  Lambert^  2  Campb.  398. 

son  not  connected  with  the  newspaper  of  (g)  Gathercole  v.  MiaU^  15  M.  &  W. 

having  caused  a  libel  to  be  published  in  319. 

it,  see  R,  v.  Cooper^  8  Q.  B.  533.  (A)  The  proprietor  of  a  newspaper  is 

(6)  Harding  v.  Greenings  1  Moore  (C.  answerable  criminally,  as  well  as  civillv, 

P.)  477  ;  8  Taunt  42,  S.  C.  for  the  acts  of  his  servants,  in  the  publi- 
co) Mulleti  V.  HuUon,  4  Esp.  N.  P.  C.  cation  of  a  libel,  although  it  can  be  shown 

248,  Ellenboroughy  C.  J.  that  such   publication  was    without  the 

(d)  Tfdbott  V.  Clark,  2  Moo,  &  R.  812.  privity  of  the  proprietor.     R.  v.  Walter^ 

(e)  Cooke  v.  Hughes,  Ry.  &  Moo.  112.       3  Esp.  21. 
See  Darby  v.  Ouseley,  1  H.  &  N.  1.  (i)  Sect.  6. 

(/)  Thornton  v.  Stfjjfien,  2  Moo.  &  Rob. 
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amount  of  whose  respective  proportional  shares  in  the  property 
shall  not  be  less  than  the  proportional  share  of  any  other  proprie- 
tor resident  in  the  United  Kingdom,  exclusive  of  printer  and  pub- 
lisher, specifying  the  amount  of  their  shares.  This  declaration  is 
to  be  signed  by  printer,  publisher,  and  the  named  proprietors  resi- 
dent in  the  United  Kingdom.  The  act  then  directs  when  fresh 
declarations  shall  be  made,  and  before  whom  the  declarations  are 
to  be  made,  and  imposes  a  penalty  if  the  declaration  be  false  or 
defective.  By  sect.  8,  such  declarations  are  to  be  filed,  and  certi- 
fied copies  thereof  shall  be  admitted  in  all  proceedings  civil  and 
criminaJ,  and  upon  every  occasion,  touching  any  newspaper  men- 
tioned in  such  declaration,  or  touching  any  publication,  matter,  or 
thing  contained  in  such  newspaper,  as  conclusive  evidence  of  the 
truth  of  all  such  matters  set  forth  in  such  declaration,  as  are  re- 
quired by  the  act  to  be  therein  set  forth,  &c. ;  and  after  production 
of  the  declaration,  and  of  a  newspaper  corresponding  in  every  re- 
spect with  the  description  of  it  in  the  declaration,  it  will  not  be 
necessary  to  prove  the  purchase  of  the  newspaper  (A).  A  mort- 
gagee, by  registering  himself  as  one  of  two  proprietors  of  a  news- 
paper, renders  himself  liable  to  actions  as  such,  even  though  he 
also  describes  himself  as  mortgagee  (/).  It  is  not  necessary,  in 
order  to  take  advantage  of  the  eighth  section,  that  the  imprint  of 
the  paper  produced  should  correspond  verbatim  with  the  certified 
copy  (m). 

It  was  observed  in  the  preceding  section,  that  where  the  defend- 
ant contends  that  the  libel  is  true,  he  must  justify  on  the  record ;  but 
in  one  case,  where  the  facts  to  be  proved  on  the  part  of  the  de- 
fendant did  not  constitute  a  complete  justification;  as  where 
they  showed  a  ground  of  suspicion  not  amounting  to  actual  proof 
of  the  plaintiff's  guilt;  it  was  held,  by  -Byre,  C.  J.,  that  such  facts 
might  be  given  in  evidence,  on  the  general  issue,  in  mitigation  of 
damages  (n).  This  doctrine,  however,  to  the  extent  here  laid 
down,  seems  questionable.  In  Sir  John  Earner  v.  Merky  before 
Lord  Ellenboroughy  which  was  an  action  for  words  of  insolvency, 
the  defendant  was  permitted  to  prove  that  at  the  time  there  were 
rumours  in  circulation  that  the  plaintiff's  acceptances  were  dis- 
honoured. And  in  a  case  before  Le  Blanc^  J.,  at  Worcester,  that 
learned  judge  received  evidence  under  the  general  issue,  that  the 
plaintiff  had  been  guilty  of  attempts  to  commit  the  crime  which 
the  defendant  had  imputed  to  him(o).  So  m  the  case  of  the  Earl 
of  Leicester  v.  Walter  {p),  the  defendant  was  permitted  to  prove, 
under  the  general  issue,  in  mitigation  of  damages,  that  before  and 

(k)  See  R.  v.  Woolmer,  4  P.  &  D.  187 ;  (n)  Knobel  ▼.  Fuller,  Peake's  Ev.  287, 

12  A.  &  E.  422 ;  Holarqft  ▼.  Higgint,  2  C.  ed.  2 ;  Peake's  Add.  Cases,   139,  S.   C. 

B.  488.  See  Rumwey  ▼.  Webb,  Car.  &  M.  104. 

(/)  Duke  qf  Brunswick  ▼.  Harmer,  8  C.  (o)  2  Campb.  258,  254. 

&  K.  10.  (p)  Ibid.  251. 

(m)  Baker  ▼.  mikifuon.  Car.  &  M.  899. 
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at  the  time  of  the  publication  of  the  libel,  the  plaintiff  was  gene- 
rally suspected  to  be  guilty  of  the  crime  thereby  imputed  to  him, 
and  that  on  account  of  this  suspicion  his  relations  and  acquaint- 
ances had  ceased  to  associate  witfi  him.  And  in  Wyatt  v.  Gore  {q), 
GibbSf  C.  J.,  permitted  the  defendant,  under  the  general  issue,  to 
prove  that  the  substance  of  the  libel  charged  in  the  declaration  had 
teen  previously  published  in  a  newspaper ;  and  held,  that  it  was 
not  necessary  to  lay  a  basis  for  this  evidence  by  producing  the 

newspaper.     In v.  Moor,  in  an  action  of  slander,  imputing  a 

specific  charge  of  unnatural  practices  to  plaintiff,  where  the  declara- 
tion contained  the  then  usual  allegation  ot  good  fame,  &c.,  it  was  held, 
that  the  witness  who  proved  the  words  might  be  asked,  upon  cross- 
examination,  whether  he  had  not  heard  reports  in  the  neighbour- 
hood that  the  plaintiff  had  been  guilty  of  similar  practices,  m  order 
to  diminish  the  damages  (r).  In  a  similar  case  the  Court  of  Queen's 
Bench  held,  that  the  defendant  could  not  ask  a  witness  whether 
he  had  heard  that  the  plaintiff  was  addicted  to  such  practices, 
the  (juestion  being  general,  and  not  confined  to  reports  existing  at 
the  time  of  the  slander ;  but  the  court  declined  to  decide  the  gene- 
ral question  («).  But  although  general  reports  have  been  admitted 
in  mitigation  of  damages,  under  the  general  issue,  specific  facts  are 
not  so  admissible  (0.  In  Saunders  v.  Mills  (u),  the  defendant 
(the  editor  of  a  newspaper)  was  permitted,  under  the  general 
issue,  in  mitigation  of  damages,  to  show  that  he  copied  the  libel- 
lous paragraph  from  another  newspaper,  but  was  not  allowed  to 
show  that  it  had  appeared  concurrently  in  several  other  news- 
papers. 

Where  the  justification  avers  the  truth  of  several  facts  which 
form  the  ingredients  of  the  libel,  each  and  every  of  the  facts  so 
alleged  to  be  true  must  be  distinctly  proved,  in  order  to  entitle  the 
defendant  to  a  verdict  on  the  justification  (x),  the  issue  being  indi- 
visible (y). 


i 


An  executor  may,  under  the  17  Car.  II.  c.  8,  s.  1,  enter  up 
judgment  on  a  verdict  obtained  by  his  testator  in  an  action  for  a 
ibel  (z). 

As  Jto  the  proof  of  an  issue  of  nul  tiel  record  on  a  plea  of 
judgment  recovered,  see  Wandsworth  v.  Bentley,  23  L.  J.,  Q.  B. 
3 ;  1  B.  C.  C.  203;  and  The  Duke  of  Brunswick  v.  Pepper,  2  C.  & 
K.  683. 

iq)  Holt,  299.  num,  anU,  p.  1064 ;  May  r.  Brown,  S  B. 

(r)  1  M.&S.284;  Biehardsy. Riehardg,  ic  C.  113;   fTatts  t.  Fnuer,  7  C  ft  P. 

2  Moo.  &R.  557.  869. 

(«)  Tkompwn  ▼.  Nife,  16  Q.  B.  175.  («)  Weaver  ▼.  Lloyd,  2  B.  &  C.  678. 

(0  MUls  V.  Spencer,  Holt,  5S5,  Gihbe,  See  15  &  16  Vict.  c.  76,  s.  139. 

C.  J.     See  also  Waithman  v.  Weaver,  1  D.  (y)  Biddulph  v.  Chamberlain,  17  Q.  B. 

&  R.  10 ;  11  Price,  257,  n. ;  2  Starkie  on  351. 

Slander,  80.  n.  (2nd  edit).  (s)  Palmer  ▼.  Coktn,  2  B.  &  Ad.  966. 

(tt)  6  Bingh.  218.    See  Ba$t  v.  O^p- 
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Where  seven  actions  were  brought  against  the  same  defendant 
for  different  publications  of  the  same  libel,  proceedings  in  all  but 
one  were  stayed  until  the  one  had  been  tried  (a). 

In  an  action  for  libel,  the  judge  may  certify,  under  the  3  &  4 
Vict.  c.  24, 8. 2,  that  the  grievance  for  which  the  action  was  brought 
was  wilful  and  malicious  (.6). 

Doubts  having  arisen,  whether,  on  the  trial  of  an  indictment  or 
information  for  a  libel,  upon  the  plea  of  Not  Guilty,  it  was  compe- 
tent to  the  jury  to  give  their  verdict  upon  the  whole  matter  in 
issue;  it  was,  by  "Mr.  Fox's  Libel  Act,"  32  Geo.  III.  c.  60, 
enacted  and  declared^  that  the  jury  may  give  a  general  verdict  of 
guilty  or  not  guilty  upon  the  whole  matter  put  in  issue,  and  .shall 
,  not  be  required  or  airected  by  the  court  to  find  the  defendant 

I  guilty,  merely  on  the  proof  of  the  publication,  and  of  the  sense 

ascribed  to  the  same  in  the  indictment  or  information :  provided, 
that  the  court  shall  give  their  opinion  and  direction  to  the  jury  on 
the  matter  in  issue,  as  in  other  criminal  cases  (c) ;  and  provided 
also,  that  the  jury  may,  in  their  discretion,  find  a  special  verdict(d), 
and  also  that  the  defendants,  if  found  guilty,  may  move  in  arrest 
of  judgment  as  before  the  passing  this  act(e).  The  foregoing 
statute  does  not  affect  civil  cases,  but  is  confined  to  criminal  (/). 

It  has  been  the  course  for  a  long  time  for  the  judge,  in  cases  of 

I  libel,  as  in  other  cases  of  a  criminal  nature,  first  to  give  a  legal 

definition  of  the  offence,  and  then  to  leave  it  to  the  jury  to  say, 

[  whether  the  facts  necessary  to  constitute  that  offence  are  proved  to 

their  satisfaction ;  and  that,  whether  the  libel  is  the  subject  of  a 

criminal  prosecution,  or  civil  action.     The  judge  is  not  bound  to 

state  to  the  jury,  as  matter  of  law,  whether  the  publication  com- 

!  plained  of,  be  a  libel  or  not.     Mr.  Fox's  Libel  Bill  was  a  declara- 

j  tory  act,  and  put  prosecutions  for  libel  on  the  same  footing  as  other 

criminal  cases  (^). 

'  See  further  on  the  subject  of  indictments  for  the  publication  of 

I  defamatory  libels,  stat.  6  &  7  Vict.  c.  96,  ss.  4,  6,  6.    By  section  6 

!  the  defendant  is  empowered,  in  addition  to  the  plea  of  not  guilty, 

to  plead  the  truth  of  the  libel,  together  with  an  allegation  uiat  it 
was  for  the  public  benefit  that  the  matters  charged  should  be  pub- 
lished and  specific  facts  to  show  how  it  was  so.  And,  on  convic- 
tion, the  court  in  pronouncing  sentence  may  take  the  plea  and 
evidence  offered  in  support  of  it  into  consideration,  in  aggravation 
or   mitigation  as   the   case   may  be.     Where  the  libel  contains 


(a)  Jones  ▼.  Pritchard,  6  D.  &  L.  529.  (/)  Levi  ▼.  MiltUf  4  Bingh.  195. 

(6)  Foster  v.  Pointer,  8  M.  &  W.  395 ;  (g)  Per  Parke,  B.,  Parmiter  v.  Coup^ 

see  Sherwin  ▼.  Swindall,  12  M.  &  W.  783.  land,  6  M.  &  W.  108,  recognized  in  Baylis 

(c)  Sect.  2.  y.  Lawrence,  8  P.  &  D.  526  ;  11  A.  &  £. 

id)  Sect  3.  920.     See  Blagg  ▼.  Sturt,  10  Q.  B.  899  ; 

(e)  Sect  4.  and  ante,  p.  1054. 
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several  distinct  imputations,  and  the  plea  alleges  the  truth  of  all 
and  is  traversed  generally,  if  the  evidence  fiaul  as  to  any  one  of 
them  the  verdict  will  be  entered  generally  against  the  defendant  (A). 
As  to  proceedings  to  enforce  recognizances  under  60  Geo.  IIL  c.  9, 
and  1  Will  IV.  c.  73,  see  Ex  parte  The  Duke  of  Brunswick,  3  Exch. 
829,  and  6  Exch.  22;  21  L.  J.,  Exch.  113. 

In  an  action  for  a  libel,  charging  the  plaintiff  with  insolvency, 
the  defendant  is  not  entitled  to  an  order,  under  14  &  16  Vict.  c.  99, 
s.  6,  to  inspect  the  books  and  accounts  of  the  plainti£f  for  the 
purpose  of  establishing  a  justification  (£). 

The  reader,  who  is  desirous  of  investigating  the  law  of  libel  and 
slander  as  applied  in  Scotland,  is  referred  to  a  very  learned  and 
ingenious  worK  published  at  Edinburgh,  by  John  Borthwick,  Esq., 
advocate.  It  is  worthy  of  consideration,  whether  a  portion  of  that 
law  might  not  be  introduced  with  effect  into  our  system. 

{h)  R.  ▼.  Newman,  1  £.  &  B.  558 ;  and  (i)   The  MetropoUton   Saloon    Omnibut 

•ee  S.  a  ibid,  268.  Company  v.  Hawkins,  82  L.  T.  281. 
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I.  Of  the  Action  on  the  Case  for  a  Malicious  Prosecution,  and  in 
what  Cases  such  Action  may  be  maintained. 

An  action  on  the  case  lies  against  any  person  who  maliciously, 
and  without  probable  cause,  prosecutes  another,  whereby  the  party 
prosecuted  sustains  an  injury,  either  in  person,  property,  or  repu- 
tation. The  action  on  the  case  for  a  malicious  prosecution  bears  a 
strong  analogy  to  the  old  and  now  obsolete  action  for  a  conspiracy ; 
hence,  it  is  frequently  termed  an  action  on  the  case  in  the  nature 
of  a  conspiracy  (a).  But  the  grounds  of  the  old  action  for  conspi- 
racy are  narrow  and  confined,  when  compared  with  those  on  which 
the  action  on  the  case  for  a  malicious  prosecution  is  founded.  The 
action  for  a  conspiracy,  having  been  framed  according  to  the  precise 
terms  of  a  writ  in  the  register,  whose  limits  it  does  not  presume  to 
transgress,  lies  only  in  cases  where  two  or  more  persons  maliciously 
conspire  to  indict  any  person  falsely  of  treason  or  felony  (6),  who  is 
afterwards  lawfully  acquitted.  The  action  on  the  case  for  a  mali- 
cious prosecution  varies  its  form  as  the  circumstances  of  each  parti- 
cular grievance  may  require.  Whatever  engines  of  the  law  malice 
may  employ  to  compass  its  evil  designs  against  innocent  and 
unoffending  persons,  whether  in  the  shape  of  indictment  or  informa- 
tion (c),  which  charge  a  party  with  crimes  injurious  to  his  fame  and 
reputation,  and  tend  to  aepnve  him  of  his  liberty ;  or  whether  such 
malice  is  evinced  by  malicious  arrests,  or  by  exhibiting  groundless 
accusations,  merely  with  a  view  to  occasion  expense  (d)  to  the 
party,  who  is  under  the  necessity  of  defending  himself  against 
them,  this  action  on  the  case  affords  an  adequate  remedy  to  the 

(a)  Marshy,  Fauhan  and  another,  Cro.  treason  or  felony,  where  life  was  in  danger. 

Eliz.  701  ;  MiUs  v.  MilU,  Cro.  Car.  239.  Ld.  Raym.  879. 

(A)  See  the  opinions  of  Holt,  C.  J.,  and  {c)  Moore  ▼.  Shutter,  2  Show.  295. 

Treby,  C.  J.,  that  a  conspiracy  lies  only  (d)  Jones  v.  Owynn,  Gilb.  R.  185 ;  10 

for  procuring  another  to  be  indicted  for  Mod.  148,  21i. 
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party  injured.  It  may  be  brought  against  one  only  (e);  and  where 
it  is  brought  against  two  or  more  defendants,  although  a  conspiracy 
be  alleged  in  the  declaration,  and  a  verdict  be  found  for  all  the 
defendants  except  one,  yet  the  plaintiff  will  be  entitled  to  judg- 
ment (/).  On  the  contrary,  the  action  for  a  conspiracy  must  be 
brought  against  two  persons  at  the  least  (g),  because  the  gist  of  the 
action  is  the  conspiracy ;  and  if  one  only  be  found  guilty  (A),  or  if 
all  except  one  are  discharged  by  matter  of  law  (i),  me  action  fails. 
And  to  maintain  an  action  for  a  conspiracy,  the  party  indicted  must 
have  been  acquitted  upon  a  good  mdictment  (A),  by  verdict,  for 
such  is  the  language  of  tlie  writ,  "  legitimo  modo  acquietatus/'  or 
"lawfully  acquitted;"  which  imports  such  an  acquittal  of  the  crime 
charged  as  will  entitle  the  party  to  plead  auter  foils  acquit,  in  case 
he  be  afterwards  prosecuted  for  the  same  crime  (/). 

But  in  an  action  on  the  case  for  a  malicious  prosecution,  it  is  not 
necessary  that  the  plaintiff  should  allege  or  prove  such  an  acquittal : 
for  it  may  be  brought  under  circumstances  which  preclude  the  possi- 
bility of  such  an  acquittal:  as,  1st,  where  a  bill  of  indictment  has 
been  preferred,  and  returned  ignoramus  (m).  2ndly,  where  the 
indictment  has  been  preferred  coram  non  jvdice  (n).  And  lastly, 
where  a  party  has  been  acquitted  on  a  defect  in  the  indictment  (o). 
Formerly,  indeed,  it  was  supposed,  that  an  acquittal  on  the  ground 
of  the  insufficiency  of  the  mdictment  was  a  material  objection, 
where  the  subject-matter  of  the  indictment  did  not  affect  the  repu- 
tation of  the  party  accused,  and  he  had  not  been  imprisoned ;  be- 
cause scandal  and  imprisonment  were  at  that  time  considered  as 
the  only  kinds  of  damage  for  which  tliis  action  would  lie.  But  it 
having  been  decided,  in  the  case  of  Savile  v.  Roberts  ( p),  that  the 
expense  incurred  by  a  groundless  prosecution,  without  scandal  or 
imprisonment  of  the  party  accused,  was  sufficient  to  support  this 
action  where  the  indictment  was  good,  quoad  the  damage;  it  was 
shortly  afterwards  held,  in  a  case  {q)  where  the  subject-matter  of 
the  indictment  did  not  affect  the  reputation  of  the  plaintiff,  and 
where  tlie  only  damage  which  the  plaintiff  had  sustained,  was  the 
expense  attending  the  prosecution,  that  this  action  might  be  main- 
tained, although  the  plaintiff  had  been  prosecuted  on  an  insufficient 
indictment.  The  decision  of  Savile  v.  Roberts  has  been  confirmed 
by  the  case  of  Smith  v.  Hixon,  Str.  977,  more  fully  reported  in  Ca. 
Temp.  Hardw.  54,  where  it  was  adjudged,  that  a  husband  alone 
might  maintain  an  action  for  the  malicious  prosecution  of  his  wife, 

{e)  Mills  V.  miU,  Cro.  Car.  239.  (m)  Payn  v.  Porter,   Cro.    Jae.    490 ; 

(/)  Price  V.  Crojf^le,  Sir  T.  Raym.  180  ;  Agr.  2  Roll.  R.  188. 

Pollard  V.  Evans  and  others,  2  Show.  50.  (n)  1  Roll.  Abr.  112,  pi.  9. 

See  also  Subieyy.  Mott,  1  WiU.  210.  (o)  Jones  v.  Gwynn,  Gilb.  185;   Wicks 

(g)  F.  N.  B,  260,  4to  edit.  1755.  v.  Fentham,  4  T.  R.  247. 

{h)  28  Ass.  12,  cited  in  F.  N.  B.  260.  ( ;>)  Salk.  13 ;  Carth.  416  ;  Ld.  Raym.^ 

(0  Ibid,  in  nota,  374,  S.  C. 

{k)  Bro.  Conapiracie,  pi.  23.  (q)  Jones  v.  Otoynn,  Gilb.  185 ;  10  Mod. 

(/)  Gilb.  199.  148,  214. 
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the  expenses  of  which  had  been  defrayed  by  the  husband.  The  case 
of  Jones  V.  Owynn  was  recognized  in  Chambers  v.  Robinson^  Sir. 
691,  and  in  Wicks  v.  Fentkam^  4  T.  R.  247;  where  it  was  held, 
that  this  action  would  lie,  although  plaintiff  had  been  acauitted  on 
a  defect  in  the  indictment,  the  subject-matter  of  whicn  did  not 
affect  his  reputation.  See  also  Pippett  v.  Hearrij  5  B.  &  A.  634; 
where  it  was  held,  that  an  action  would  lie  for  the  malicious  pro- 
secution of  a  bad  indictment  for  perjury. 

The  grounds  of  the  action  for  a  malicious  prosecution  are,  the 
malice  of  the  defendant,  either  express  or  implied  (r);  want  of 
probable  cause  («);  and  an  injury  sustained  by  the  plaintiff,  by 
reason  of  the  malicious  prosecution,  either  in  his  person  by  impri- 
sonment, his  reputation  by  the  scandal,  or  in  his  property  by  the 
expense.  If  the  plaintiff  cannot  prove  any  such  injury,  he  cannot 
maintain  the  action  (0«  It  lies  on  the  plaintiff  to  give  prima  fade 
evidence  (u)  of  want  of  probable  cause ;  but  slight  evidence  (x)  is 
sufficient  to  throw  the  onus  on  the  defendant  of  showing  that  there 
was  probable  cause. 

In  Incledon  v.  Berry ^  Devonshire  Summer  Ass.  1805,  1  Campb. 
203,  n.  (a),  recognized  by  Dallas,  C  J.,  in  J\amer  v.  Turjier, 
Gow's  N.  P.  C.  20,  in  an  action  for  maliciously  indicting  plaintiff 
for  perjury,  Lens,  Serjt.,  for  the  plaintiff,  having  proved  express 
malice,  contended,  that  it  was  not  necessary  for  him  to  proceed  any 
further,  and  that  it  lay  on  the  defendant  to  show  probable  cause 
for  having  instituted  the  prosecution;  but  Le  Blanc,  J.,  ruled,  that 
some  evidence  (though  slight  evidence  would  be  sufficient)  must  be 
given  on  the  part  of  the  plaintiff  of  want  of  probable  cause,  before 
the  defendant  could  be  called  upon  for  his  aefence.  In  Wallis  v. 
Alpine,  1  Campb.  204,  n..  Lord  EUenborough,  C.  J.,  held,  that 
plaintiff  was  not  excused  from  giving  evidence  of  want  of  probable 
cause,  from  the  circumstance  of  defendant,  who  had  commenced  a 
prosecution,  having  neglected  to  prefer  a  bill  of  indictment.  See 
also  on  this  point  Tamer  v.  Ambler,  10  Q.  B.  252. 

**  The  essential  ground  of  this  action  is,  that  a  legal  prosecution 
was  carried  on  without  probable  cause.  We  say  this  emphatically, 
because  every  other  allegation  may  be  implied  from  this ;  but  this 
must  be  substantively  proved,  and  cannot  be  implied.  From  the 
want  of  probable  cause,  malice  may  be,  and  most  commonly  is, 
implied.  The  knowledge  of  the  defendant  is  also  implied.  A  man, 
from  a  malicious  motive,  may  take  up  a  prosecution  for  real  guilt, 
or  he  may,  from  circumstances  which  he  really  believes,  proceed 
from  apparent  guilt;  and  in  neither  case  is  he  liable  to  this  kind  of 
action'  [y). — "  The  question  of  probable  cause  is  a  mixed  proposi- 

(f )  Purttll  ▼.  Macnamara,  9  East,  861 ;  affirmed  (on  •rror),  B.  R.,  2  B.  &  Ad.  845. 

Hadrick  ▼.  Hetlop,  post,  p.  1079.  («)  Cotton  v.  James,  1  B.  &  Ad.  128. 

U)  Farmer  t.  DarUng,  4  Burr.  1971.  *    (y)  Johnstone  T.  Sutton,   1  T.  R.   644, 

(0  ByM  T.  Moore,  6  Taunt.  187.  645.    See  MUhell  v.  WiUiams,  11  M.  ft 

(»)  mUmu  T.  Tafflor,  6  Bingh.  183;  W.  205. 
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tion  of  law  and  fact.  Whether  the  circumBtances  alleged  to  show 
it  probable  or  not  probable  are  true,  and  existed,  is  a  matter  of 
fact ;  but  whether,  supposing  them  true,  they  amount  to  a  probable 
cause,  is  a  question  ot  law"  (z). — "  The  question  of  probable  cause, 
ai'ising  upon  the  facts  proved  or  admitted,  is  a  question  for  the 
court,  ana  in  general  the  plaintiff  must  give  some  evidence  showing 
the  absence  of  probable  cause.  But  such  evidence  is,  in  effect,  the 
evidence  of  a  negative ;  and  very  slight  evidence  of  a  negative  is 
sufficient  to  call  upon  the  other  party  to  prove  the  affirmative, 
especially  where  the  nature  of  the  affirmation  is  such  as  to  admit 
of  proof  by  witnesses,  and  cannot  depend  upon  matters  lying  ex- 
clusively within  the  party's  own  knowledge,  as  in  some  cases  of 
criminal  prosecution  it  may  do"  (a).—"  It  is  difficult  to  lay  down 
any  general  rule  as  to  the  cases  where  the  opinion  of  a  jury  should 
or  should  not  be  taken.  I  have  considered  the  correct  rule  to  be 
this:  if  there  be  any  fact  in  dispute  between  the  parties,  the  judge 
should  leave  that  to  the  jury,  telling  them,  if  they  should  find  m 
one  way  as  to  that  fact,  then,  in  his  opinion,  there  was  no  probable 
cause,  and  their  verdict  should  be  for  the  plaintiff;  if  they  should 
find  in  the  other,  then  there  was,  and  their  verdict  should  be  for 
the  defendant"  (ft).  It  is  a  question  for  the  jury,  whether  the  facts 
brought  forward  in  evidence  be  true  or  not,  but  what  is  reasonable 
or  probable  cause  is  matter  of  law  (c).  In  an  action  brought  for 
maliciously  prosecuting  the  plaintiff  for  perjury,  the  judge  asked 
the  jury,  whether  the  defendant  believed,  or  had  reasonable  and 
probable  cause  for  believing,  that  the  plaintiff's  evidence  was  false, 
and  whether  there  was  malice.  The  jury  answered  the  first  ques- 
tion in  the  negative ;  and  as  to  the  second,  they  said  they  thought 
*'  malice"  a  strong  word,  but-  found,  that  the  defendant  acted  from 
improper  motives,  and  with  a  view  of  suppressing  the  plaintiff's 
evidence.  The  judge  held,  that  this  was  malice,  and  tiiat  there 
was  no  reasonable  and  probable  cause  ;  and  the  Courts  of  Queen's 
Bench  and  Exchequer  Chamber  upheld  the  ruling  (d).  An  incor- 
porated railway  company  is  not  liable  to  an  action  for  a  malicious 
prosecution  in  respect  of  a  criminal  proceeding  instituted  by  their 
servant  without  their  knowledge  or  direction  (e).  There  is  a  mate- 
rial distinction  as  to  liability  for  malicious  prosecution  between  the 

(t)  Per  Lord  Man^ld,  C.  J.,  and  Lord  ▼.  Ham,  5  B.  N.  C.  722 :  Rowland  v.  Samtul^ 

Loughborough,  C.  J.,  in  Sutton  v.  John-  11  Q.  B.  39;  <$.  C  17  L.  J.,  Q.  B.  65. 

gtone,  1  T.  R.  545,  and  jter  Tindal,  C.  J.,  (c)  Panton  v.  WilHamt,  ubi  sup. 

delivering  judgment,   Willans  ▼.   Taylor,  (/)  Hadrick  v.  Heslop,  12  Q.  B.  267; 

6  Bingh.  186.  S.  C.  17  L.  J.  SIS ;  (on  error),  S.  C.  nom. 

(a)  Per  Lord  Tenterden,  C,  J.,  delivering  Heslop  v.  Chajman,  2S  L.  J.,  Q.  B.  49. 

judgment  of  the  court  in  Cotton  v.  Jantes,  See  also  Dougleu  v.  Corbeit,  6  £.  &  B. 

1  B.  &  Ad.  ISS.  511;  and  fVeston  v.  Beeman,  27    L.  J., 
(6)  Per  Lord  Tenterden,  C.  J.,  Blach-  Exch.  57,  where  the  prosecution  was  not 

ford  V.  Dod,  2  B.  &  Ad.  184,  cited  arg.  commenced  by  the  defendants,  but  only 

James  v.  Phelps,  11  A.  &  E.  483.    See  coniinued  by  them. 

further  on  this  subject,  M* Donald  v.  Rooke,  (e)  Stevens  v.  Midland  Counties  Railway 

2  B.  N.  C.  217 1  Panton  ▼.  Williams,  Exch.  Co,,  10  Exch.  852 ;  S,  C,  23  L.  J.,  Exch. 
Cham.  2  Q.  B.  169 ;  1  G.  &  D.  504 ;  Broad  828. 
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institution  of  the  prosecution  and  its  continuance  after  it  has  been 
already  instituted  without  authority  by  an  i^ent :  and  the  absence 
of  reasonable  and  probable  cause  which  might  be  evidence  of  malice 
in  the  one  case,  will  not  be  so  in  the  other.  Where,  therefore,  the 
party  put  in  possession  under  a  bill  of  sale  had  issued  a  summons 
against  the  assignor  for  feloniously  stealing  some  of  the  chattels 
assigned,  and  the  assi^ees  attended  the  hearing,  and  allowed  the 
case  to  be  opened  in  uieir  behalf  as  prosecutors ;  it  was  held,  that 
the  absence  of  reasonable  and  probable  cause  would  not  be  evidence 
of  malice  as  against  them  (/). 

By  analog  to  the  action  for  a  malicious  prosecution  (^),  the  law 
in  modern  times  has  permitted  an  action  to  be  maintained  for  mali- 
ciously arresting  or  holding  a  party  to  bail,  either  where  there  is 
not  any  debt  due,  or  where  the  party  is  held  to  bail  for  a  larger  sum 
than  is  really  due.  As  in  the  analogous  action  for  a  malicious 
prosecution,  it  must  appear  that  the  prosecution  is  determined  (A) ; 
so  in  the  action  for  a  malicious  arrest,  it  must  be  stated  in  the  decla- 
ration, that  the  first  action  has  been  determined.  This  allegation 
must  also  be  proved  (i);  and  it  is  not  sufficient  for  this  purpose  to 
put  in  a  judge's  order  to  stay  proceedings  on  payment  of  costs,  and 
to  prove  that  the  costs  were  paid  accordingly  (k).  But  proof  that 
no  declaration  was  filed  or  delivered  within  a  year  after  the  return 
of  the  writ  is  sufficient  (Z)  to  show  a  determination  of  the  suit. 
The  termination  must  be  such  as  to  furnish  prima  facie  evidence, 
that  the  action  was  without  foundation.  Termination  of  cause  by 
stet  processus,  by  consent  of  paities,  is  not  sufficient  (m).  So  in  an 
action  for  a  malicious  presentment  in  the  Ecclesiastical  Court,  it 
must  appear  that  the  presentment  has  been  determined  (n).  To 
support  an  action  for  a  malicious  arrest,  malice,  and  that  the 
arrest  was  without  probable  cause,  must  be  alleged  and  proved  (o). 
The  mere  not  proceeding  in  an  action  is  not  evidence  of  itself  alone 
sufficient  to  support  this  action  (/?)  But  where  there  are  mutual 
dealings  between  two  parties,  and  items  known  to  be  due  on  each 
side  of  the  account,  an  arrest  for  the  amount  of  one  side  of  the 
account,  without  deducting  what  is  due  on  the  other,  is  malicious, 
and  without  probable  cause  (y).  So  where  A.  arrested  B.  on  an 
affidavit  of  debt  for  money  paid  to  his  use,  but  did  not  declare 
until  ruled  to  do  so,  and  afterwards  discontinued  the  action  and 
paid  the  costs;  it  was  held,  that  this  was  sufficient  prima  facie 

(/)  Weston  V.  Beemtm,  27  L.  J.,  Exeh.  1  M.  &  Rob.  398. 

57.    As  to  what  is  evidence  of  want  of  (k)  1  Esp.  N.  P.  C.  80. 

reasonable  and  probable  cause,  see  Hunt-  (l)  Pierce  ▼.  Sireetf  8  B.  fir  Ad.  897. 

kjf  V.  Simtm,  27  L.  J.,  Exch.  134.  (m)   mikinton  ▼.  Howel,  M.  8r  Malk. 

ig)  Admitted  in  Ooslin  ▼.   Wilcock,  2  495,  Tenterdeny  C.  J.,  confirmed  by  court. 

Wils.  303,;7er  Lord  Camden,  C.  J.    *  («)  Fishery.  Bristow,  I  Doug  216. 

(A)  Parker  v.  Langiey,  Gilb.  R.    163,  (o>  Roret  v.  Lewis,  17  L.  J.,  Exch.  98; 

adjudged  on  special  demurrer.  De  Medina  v.  Grove,  10  Q.  B.  162. 

(0  Norrish  v.  Richards,  3  A.  &  E.  788 ;  (p)  Sinclair  v.  Eldred,  4  Taunt.  7. 

5  Nev.  &  M.  268,  S,  C, ;  Combe  v.  Copron,  {q)  Austin  v.  Debnam,  8  B.  &  C.  189. 

VOL.  II.  C  C 
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evidence  of  malice,  and  of  the  absence  of  probable  cause  (r).  A., 
to  whom  a  sum  of  money  was  owing  from  B.,  sued  out  a  writ 
against  B.,  for  the  purpose  of  holding  him  to  bail :  before  the  writ 
was  served,  B.  went  to  the  house  of  A.  and  paid  the  debt,  but  A. 
did  not  immediately  after  such  payment  countermand  the  writ ;  in 
conseauence  of  which  B.  was  arrested,  and  kept  in  prison  for 
several  hours :  B.  thereupon  brought  an  action  against  A.,  allying, 
that  after  payment  of  the  debt,  it  became  the  duty  of  A.  to  have 
countermanded  the  writ,  and  that  he  had  wrongfully  neglected  so 
to  do,  by  reason  whereof  he  was  arrested ;  it  was  held,  that  the 
action  would  not  lie :  EyrCy  C.  J.,  observing,  that  the  plaintiff  ought 
to  have  inquired,  at  the  time  when  he  paid  the  debt,  whether  any 
writ  had  been  sued  out,  and  offering  to  pay  whatever  costs  were 
incurred  thereby,  to  have  requested  a  countermand,  which  he 
might  take  to  the  sheriff.  And  Heath,  J.,  said,  ''  This  action  is 
founded  on  mere  nonfeasance,  and  no  case  or  precedent  has  been 
cited  to  show  that  such  an  action  was  ever  maintained.  All  the 
cases  of  arrest,  and  holding  to  bail  without  cause,  are  founded  on 
malice  («).  In  like  manner  it  has  been  held,  that  evidence  of  suing 
out  a  writ  and  arresting  a  party  thereon,  after  the  debt  has  been 
discharged  and  a  receipt  given,  will  not  be  sufficient  to  maintain  an 
action  of  this  kind  in  a  case  where  actual  malice  was  not  proved, 
and  the  facts  of  the  case  precluded  any  inference  of  malice  (0. 
Malice  is  a  question  of  fact  for  the  jury,  and  the  jury  may(u)j  but 
are  not  hounds  to  imply  malice  from  want  of  probable  cause. 

An  action  for  maliciously  arresting  on  a  capias  issued  by  a 
judge's  order  under  1  &  2  Vict.  c.  110,  s.  3,  lies  only  where  the 
party  obtaining  the  order  for  the  capias  has  imposed  on  the  judge 
oy  some  false  statement,  or  su^gestio  falsi,  and  thereby  satisfied 
him  of  tlie  existence  of  the  debt  to  the  requisite  amount,  and  that 
there  was  reasonable  ground  for  supposing  that  the  debtor  was 
about  to  quit  the  country.  The  fact,  that  the  defendant,  when  he 
procured  the  judge's  order,  had  no  reasonable  or  probable  cause 
for  believing  that  the  plaintiff  was  going  abroad,  is  not  sufficient  to 
support  the  action  {x).  An  action  lies  at  the  suit  of  a  debtor  taken 
in  execution  under  a  writ  of  ca.  sa,  upon  a  judgment  against  an 
execution  creditor,  who  ''  maliciously  and  without  any  reasonable 
or  probable  cause"  causes  and  procures  a  warrant  to  be  issued 
upon  the  said  writ  indorsed  to  levy  a  larger  sum  than  remained 
due  upon  the  judgment,  and  the  debtor  to  be  taken  to  satisfy  such 
sum  :  and  it  is  a  sufficient  allegation  of  damage  in  such  an  action 

(r)  Nicholson  v.  Coghill,  4  B.  &  C.  21.  (t)  Gibson  ▼.  Chaters,  2  B.  &  P.  129. 

(s)  SeheiM  V.  Fairbairn,  \  B.  8rP.388,  (m)  Mitchell  v.  Jenkins,   5   B.   &    Ad. 

recognized  in  Pas^e  v.  Wiple,  8  East,  317,  688. 

and  Lewis  v.  Morris,  4  Tyr.  914.      See  (*)  Daniels  v.   Fielding,  16  M.   &  W. 

also  Saxon  v.  Browne,  6  A.  &  £.  652 ;  200.     See  also  Rou  v.  Norman,  5  Exch. 

Heywood  V.    Collinge,   9  A.  &    E.   268;  859;  S.  C.  19  L.  J.,  Exch.  829;  Gibbons 

Watson  V.  Whilmore,  14  L.  J.,  Exch.  41.  v.  Alison,  8  C.  B.  181. 
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that  the  plaintiff  was  imprisoned  on  the  warrant  until  he  could 
procure  his  discharge,  that  he  was  thereby  prevented  from  attend- 
ing to  his  business,  and  injured  in  his  credit,  and  was  put  to  costs 
in  obtaining  his  liberation  from  the  imprisonment  (y). 

An  action  on  the  case  has  been  held  to  be  maintainable  for  mali- 
ciously impleading  and  causing  the  plaintiff  to  be  excommunicated  in 
the  Ecclesiastical  Court,  whereby  he  was  taken  upon  an  excom,  cap, 
and  imprisoned,  until  he  procured  himself  to  be  absolved  (z).  The 
plaintiff  declared,  that  the  defendant  had  sued  out  a  fi.  fa,  upon  a 
judgment  given  against  the  plaintiff  for  the  defendant  in  an  action 
of  trespass,  under  which  the  sheriff  took  goods  of  the  plaintiff  to 
the  value  of  the  damage,  and  returned  that  the  goods  remained  in 
his  hands  for  want  of  purchasers,  and  that  the  defendant,  well 
knowing  this,  to  the  intent  to  vex  the  plaintiff,  sued  out  another 
Ji,  fa,,  under  which  the  sheriff  levied  the  money  on  other  goods  of 
the  plaintiff,  and  paid  it  over  to  the  defendant.  After  Not  Guilty 
pleaded,  and  verdict  for  plaintiff,  it  was  held,  on  motion  in  arrest 
of  judgment,  that  the  action  was  maintainable:  Hobart,  C.  J.  (who 
delivered  the  opinion  of  the  court),  observing,  that  the  plaintiff  was 
twice  vexed  wilfully  by  the  defendant,  who  had  first  one  execution 
inchoate,  which  he  ought  to  have  completed,  knowing  it,  and  not 
to  have  taken  another:  for  else  he  might  take  twenty  execu- 
tions (a).  An  action  on  the  case  will  lie  against  a  governor  for 
maliciously,  and  without  probable  cause,  suspending  plaintiff  from 
a  civil  office  (i).  So  an  action  will  lie  for  faiisely  and  maliciously 
suing  out  a  commission  of  bankruptcy  against  the  plaintiff,  which 
was  afterwards  superseded  (c).  So  where  an  adjudication  of  bank- 
ruptcy had  been  made  on  an  affidavit  of  the  defendant  containing 
statements  which  were  not  true  in  fact,  it  was  held  that  an  action 
lay  against  him  for  falsely  and  maliciously  causing  the  plaintiff  to 
be  made  a  bankrupt,  although  the  adjudication  was  bad  upon  the 
ground  that  the  affidavit  was  insufficient  in  not  showing  that  an 
act  of  bankruptcy  had  been  committed  (^Z).  It  seems,  that  the 
mere  order  for  annulling  the  fiat  is  not  evidence  of  want  of  probable 
cause,  as  that  may  have  proceeded  on  strict  legal  grounds  (e). 
An  action  will  not  lie  against  a  person  exhibiting  an  informa- 
tion for  intention  to  land  goods  without  paying  duty,  if  the 
goods  are  condemned  by  the  sub-commissioners,  though  the 
commissioners  of  appeal  reverse  the  condemnation ;  for  the 
judgment  of  the  sub-commissioners  shows  that  there  was  a 
foundation  for  the  information  (/).     A.,  a  captain  in  the  navy, 

{y)  Churehhitt  v.   Siggers,  3   E.  &  B.  See  Whitworth  v.  Hall,  2  B.  &  Ad.  695. 

929  ;  S,  C,  24  L.  J.,  Q.  B.  808.  (d)  Farley  v.  Danks,   4  E.  &  B.  493 ; 

(«)  Hocking  v.  Mafthewa,  1  Ventr.  86.  S,  C.  24  L.  J.,  Q.  B.244. 

(a)  Waterer  s.  Freeman,  Hob.  205,  266  ;  (c)  See  the  opinion  of  Tindal,  C.  J.,  as 

1  BrownL  12.  to  the  effect  of  a  mere  supersedeas,  Hay  v. 

{b)  Sutherland  v.  General  Murray,  1  T.  Weakley,  5  C.  &  P.  361. 

R.  538.  (/)  Reynolds  v.  Kennedy,  1  Wils.  232, 

.  (c)  Chapman  ▼.  Piekertgill,  2  Wils.  145.  on  error  from  Ireland. 

c  c  2 
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was  accused,  by  his  commander-in-chief,  of  neglect  of  duty,  dis- 
obedience of  orders,  &c.  A.,  having  been  tried  by  a  court-mailial, 
was  honourably  acquitted,  after  which  he  brought  an  action  in  the 
Court  of  Exchequer,  against  his  commander,  for  a  malicious  pro- 
secution. A  verdict  having  been  found  for  the  plaintiff;  a  motion 
was  made  in  arrest  of  judgment,  which,  after  a  very  elaborate  dis- 
cussion, was  refused  (g) ;  but  the  defendant  afterwards  brought  a 
writ  of  error  in  the  Exchequer  Chamber,  where  the  judgment  of 
the  Court  of  Exchequer  was  reversed  (A).  This  reversal  was  after- 
wards affirmed  in  the  House  of  Lords  (i).  An  action  will  not  lie 
to  recover  damages  sustained  by  the  plaintiff  in  defending  a  vexa- 
tious ejectment  Drought  against  him  by  the  defendant,  in  which 
the  nominal  plaintiff  has  been  non-prossed  (A). 

The  arrest  by  a  sheriff  under  a  writ  from  any  of  the  Queen's 
courts  of  a  person  privileged  from  arrest  by  reason  of  attendance 
as  a  witness  under  the  proviso  of  another  court,  although  alleged 
to  have  been  done  wrongfully  and  maliciously,  does  not  form  the 
ground  of  any  action  at  law,  but  is  only  the  subject  of  an  applica- 
tion to  the  court  under  whose  authonty  the  party  has  been  com- 
pelled to  appear  as  a  witness  (/). 


II.  Of  the  Declaration. 

Defence,  p.  1079. 
Evidence,  p.  1080. 

The  declaration  must  state  all  the  material  circumstances  attend- 
ing the  malicious  prosecution,  and  how  it  was  disposed  of  (m) ;  be- 
cause, until  that  be  determined,  it  cannot  be  known  whether  the 
S)rosecution  were  malicious  or  not(n\  and  this  absurdity  might 
bllow,  that  plaintiff  might  recover  in  the  action,  and  yet  be  after- 
wards convicted  on  the  original  prosecution.  The  want,  however, 
of  this  averment  is  cured  by  verdict.  Skinner  v.  Gunton,  1  Saund. 
228,  because  it  will  be  presumed  that  it  has  been  proved  at  the 
trial.  Per  Denison^  J.,  in  Panton  v.  Mar  shall j  B.  R.  M.  28 
Geo.  II.,  MSS.  But  the  want  of  an  allegation  of  malice  is  not 
cured  by  verdict,  but  judgment  will  be  arrested.  Saxon  v.  Castle, 
6.  A.  &  £.  652.  If  it  appear  on  the  face  of  the  declaration  that 
the  court  in  which  the  indictment  was  tried  had  authority  to  hear 
and  determine  upon  it,  it  is  sufficient  (o). 

(g)  Sutton  T.  Johnstone,  1  T.  R.  501.  (/)  Magnay  ▼.  Burt,  6  Q.  B.  861 ;  and 

(h)  Ibid.  550.  see  Veanley  v.  Heane,  14  M.  &  W.  322, 

(t)  1  Bro.  P.  C.  76,  Tomlins'  edit.  and  Ewart  v.  Jonet,  14  M.  &  W.  774. 

(Ar)  Purton  v.   Honnor,  1  B.  &  P.  205.  (m)  Arundell  v.  fregono,  Yelv.  116. 

Under  what  circumstances  an  action  will  (n)  Lewis  v.  Farrell,  Str.  114;  Parker 

lie  for  a  malicious  and  vexatious  suit,  see  ▼.  Langley,  Gilb.  R.  163. 

notes  on  Co.   Litt    161,  a.  (4)  IV.,  and  (o)  Bushy    ▼.     Watson,    2    Bl.    1050; 

Martin  v.  Lincoln,  M.  27  Car.  11.  C.  B.,  Barnes  ▼.  Constantino,  Yelv.  46. 

Bull.  N.  P.  18. 
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Defence. 

Money  cannot  be  paid  into  court  (/?).  The  usual  defence  to 
this  action  is,  that  the  defendant  had  reasonable  or  probable 
grounds  of  suspicion  against  the  plaintiff.  It  is  not  necessary  that 
these  grounds  should  be  legal  grounds ;  for  if  it  can  be  inferred, 
from  me  circumstances  of  the  case,  that  the  defendant  was  not 
actuated  by  any  improper  motive,  but  an  honest  desire  to  bring  a 
supposed  offender  to  justice,  it  will  be  a  sufficient  answer  to  this 
action ;  because  such  circumstances  tend  to  disprove  that  which 
is  of  the  essence  of  the  action,  viz,^  the  malice  of  the  defendant 
in  preferring  the  charge  (a).  This  defence  of  probable  cause  ought 
not  to  be  pleaded  specially  by  the  defendant,  inasmuch  as  it  may 
be  given  in  evidence  under  the  general  issue.  Not  Guilty  (r).  In 
case  for  a  malicious  arrest,  the  plea  of  Not  Guilty  puts  in  issue 
merely  the  malicious  arrest  witnout  probable  cause;  the  aver- 
ment of  the  discontinuance  of  the  suit  is  a  material  allegation, 
which  should  be  denied  specially  ($).  So  the  alleged  acquittal  of 
the  plaintiff  (^).  In  an  action  for  maliciously  proceeding  to  out- 
lawry, which  was  afterwards  reversed,  the  general  issue.  Not 
Guilty,  only  puts  in  issue  the  existence  of  reasonable  and  probable 
cause,  and  not  the  reversal  of  the  outlawry  (m).  In  case  for  mali- 
ciously, and  without  probable  cause,  laying  an  information  on  the 
Game  Laws,  it  appeared  that  there  had  been  a  conviction  and  no 
appeal.  The  court  held,  that  as  the  defendant  had  acquiesced  in 
the  conviction,  this  was  evidence  of  probable  cause ;  and  so  the 
action  could  not  be  maintained  (or). 

To  a  declaration  for  procuring  a  false  and  malicious  charge  to 
be  made  against  the  plaintiff  before  a  magistrate,  and  proceedings 
to  be  taken  thereon  without  any  reasonable  or  probable  cause,  the 
defendant  pleaded,  that  he  the  defendant  procured  the  charge  to 
be  made  ''  upon  and  with  a  reasonable  and  probable  cause ;"  and 
'  then  proceeded  to  state  what  that  reasonable  and  probable  cause 
was,  and  in  so  doing  alleged  the  several  circumstances  attending 
the  transaction  out  of  which  the  charge  before  the  magistrate 
arose.  Special  demurrer,  alleging,  that  the  plea  did  not  contain 
any  allegation  that  the  defendant,  at  the  time  he  caused  the  charge 
to  be  made,  had  been  informed  of,  or  knew,  or  in  any  manner 
acted  on,  those  circumstances.  The  court  held  the  plea  bad,  not 
in  form  only,  but  in  substance,  on  this  ground  of  objection  (y). 
The  defendant  had  indicted  the  plaintiff  for  felony  for  maliciously 

(fi)  1£  &  16  Vict  c.  76,  8.  70.  {»)  Watkim  ▼.  Lee,  5  M.  &  W.  270. 

(q)  Coxey,  ff'irra«,  Cro.  Jac.  1 93.  cited  (0  Hadriek  ▼.  Heelop,  12  Q.  B.  267; 

by  Tinddlt  C.  J.,  in  delivering  judgment  S.  C.17  L.  J,,  Q.  B.  313. 

in  Ponton  v.  WiUiamt,  in  Exch.  Chamb.,  (u)  Drummond  v.   Pigou,   2   B.  N.  C. 

2  Q. 'B.  169  ;  an/e,  p.   1074.     See  also  114,  recognized  in  AtkUitcn  v.  Raleigh,  8 

Philips  V.  Naylor,  27  L.  J.,  Exch.  222.  Q.  B.  79. 

(r)  Houwffield  ▼.  Drury,  11  A.  &  £.  98 ;  (x)  Mellor  v.  Baddetey,  2  Cr.  &  M.  67-5. 

and  tee  Pleading  Rules,  H.  T.  1858,  r.  16.  (y)  Delegal  v.  Highley,  8  B.  N.  C.  950. 
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obstructing  the  air-way  of  a  mine ;  it  appeared  that  the  plaintiff 
had  committed  the  act  in  question  under  a  claim  of  right  and  bon& 
fide.  In  an  action  by  the  plaintiff  for  a  malicious  prosecution,  it 
was  held,  that  the  judge  ought  to  have  left  it  to  the  jury  to  say 
whether  the  defendant  knew,  at  the  time  of  preferring  the  indict- 
ment, that  the  plaintiff  had  done  the  act  under  a  claim  of  right, 
and  bon&  fide,  for  then  there  was  not  any  probable  cause  for  a 
charge  of  felony  {z). 

The  debtor's  going  abroad  after  an  arrest  for  debt  is  probable 
cause  for  the  creditor's  proceeding  to  outlawry,  notwithstanding 
the  creditor  may  know  that  the  debtor  has  an  agent  in  England  (a). 

Evidence, 

If  the  prosecution  were  by  way  of  indictment  the  plaintiff  must 
produce  an  examined  copy  of  the  record  of  the  indictment ;  and, 
where  there  has  been  a  verdict  of  Not  Guilty,  of  the  acquittal ; 
and  the  record  is  conclusive  evidence  for  the  plaintiff  to  establish 
the  fact  of  acquittal  where  that  is  put  in  issue  [}>), 

If  the  proceeding  was  by  preferring  a  charge  before  a  magistrate, 
the  mi^istrate  or  his  clerk  should  be  served  with  a  subpcena  duces 
tecum,  to  produce  the  proceedings  (c).  If  the  information  was  laid 
by  the  defendant,  his  taking  the  oath  and  handwriting  should  be 
proved,  as  also  the  issuing  the  warrant  to  the  constable,  &c.;  the 
warrant  must  also  be  produced  and  proved,  and  evidence  must  be 
given  of  the  apprehension  and  detention  of  the  plaintiff  under  the 
warrant;  and  his  ultimate  discharge  must  also  be  shown  (d). 

An  averment,  that  the  suit  is  wholly  ended  and  determined,  is 
evidenced  by  proof  of  the  rule  to  discontinue  upon  payment  of  costs, 
and  that  the  costs  were  taxed  and  paid  (e).  bo  where  a  suit  was 
determined  by  a  rule  of  court ;  it  was  held,  that  the  production  of 
the  rule  of  court  was  sufficient  evidence  of  that  fact  (/). 

This  action  cannot  be  maintained  without  proof  of  malice,  either 
express  or  implied.  Malice  may  be  implied  from  the  want  of 
probable  cause,  but  that  must  be  shown  by  the  plaintiff  (^). 
JProving  an  acquittal  for  want  of  prosecution  is  not  prima  facte 
evidence  of  malice  to  support  this  action  (A).  The  absence  of 
proof  on  the  part  of  the  plaintiff,  that  the  defendant  did  not  believe 
at  the  time  he  prosecuted  the  plaintifl^',  that  his  conduct,  which  was 
he  ground  of  accusation,  did  not  amount  to  the  offence  charged, 

(«)  Jamet  v.  Phelps,  3  P.  &  D.  231 ;   11  (<?)  BrUtow  v.  Heywood,  1  Stark.  N.  P. 

A.  &  E.  4-83.  C.   48 ;   4  Campb.  214,  S,  C,    But  see 

(a)  Drummond  v.  Pigou,   2   B.    N.   C.  JVatkins  v.  Lee,  6  M.  &  W.  270. 
114  ;  2  Scott,  228.  (/  )  Brook  v.  Carpenter,  3  Bingh.  297. 

(6)  Legatt  v.  Tollervey,  14  East,  302.  {g)  Turner  v.  AmbUr,  10  Q.  B.  252. 

(c)  2  Stark.  Law  of  Slander  and  Libel,  {h)  Purcell  v.  Macnamara,  9  East,  S61. 

70,  71  (2nd  edit.).  See  ante,  p.  1074. 

(rf)  Tbid, 
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is  not  supplied  by  evidence  that  the  defendant  made  use  of  the 
charge,  as  a  means  of  obtaining  an  unfair  advantage  over  the 
plaintiff  (i).  A  declaration  alleging  that  the  defendant  maliciously 
and  without  probable  cause  preferred  an  indictment  against  the 
plaintiff  for  perjury,  is  supported  by  proof  that  some  of  the  assign- 
ments of  perjury  in  the  indictment  were  preferred  without  probable 
cause:  andtne  plaintiff's  counsel  having  stated  that  he  should  offer 
no  evidence  as  to  the  transactions  to  which  the  other  assignments 
of  perjury  related,  it  was  held,  that  the  defendant  was  not  at  liberty 
to  give  evidence  to  show  that  there  was  probable  cause  for  those 
other  assignments  of  peij ury  (A).  In  an  action  for  a  malicious  prose- 
cution of  indictment  for  perjury,  the  plaintiff  was  allowed  to  give 
in  evidence  an  advertisement  put  into  the  papers  by  the  defendant 
of  the  finding  of  the  indictment,  with  other  scandalous  matter, 
although  an  information  had  been  granted  for  it  as  a  libel ;  not,  as 
he  said,  that  the  jury  were  to  consider  it  in  damages,  but  only  as 
a  circumstance  of  malice  (Z).  In  an  action  for  a  malicious  prose- 
cution for  forging  a  note  of  hand,  four  witnesses  proving  that  the 
handwriting  was  not  the  plaintiff 's,  the  judge  directed  the  jury  in 
his  favour  (m).  Where  a  person  prosecutes  on  the  representations 
of  others,  he  should  show  that  he  did  all  he  could,  or  used  proper 
and  reasonable  means  and  precaution,  to  discover  the  truth,  and 
that  he  acted  on  a  belief  that  he  was  right;  otherwise  the  want  of 
probable  cause  will  subject  him  to  the  imputation  of  malice,  and 
consequently  to   this   action.     MSS.     It   must  appear  that  the 

Elaintiff  was  acquitted  upon  the  prosecution  before  the  action  was 
rough t;  but  the  day  of  the  acquittal  is  not  material  (n).  In  an 
action  for  maliciously  indicting  plaintiff  and  others  for  a  con- 
spiracy (o),  one  of  the  grand  jury,  before  whom  the  bill  of  indict- 
ment had  been  preferred,  and  found  a  true  bill,  was  called  to  prove 
that  the  defendant  was  the  prosecutor  of  the  indictment;  and 
KenyoHy  C.  J.,  being  of  opinion  that  the  question  was  one  of  fact, 
the  disclosure  of  which  did  not  infringe  upon  the  grand  juryman's 
oath,  permitted  him  to  be  examined  as  to  that  point  (p).  Case  for 
a  malicious  prosecution  of  an  indictment,  whereof  (as  was  alleged) 
plaintiff  was  legitimo  modo  acquietatus;  upon  the  trial  it  appeared, 
that  he  was  acouitted  no  otherwise  than  by  an  entry  ot  a  nolle 
prosequi.  Per  Cur,  "  This  evidence  does  not  support  the  declara- 
tion; for  the  nolle  prosequi  is  a  discharge  as  to  the  indictment,  but 
it  is  not  an  acquittal  of  the  crime  (7). 

In  an  action  for  a  malicious  arrest,  the  plaintiff  cannot  recover 

(•)  Turner  v.  Ambler,  eupra,  Kenyan,  C.  J.,  MSS.     See  the  remarks  of 

{k)  Ellis  y.  Abrahams,  8  Q.  B.  709.  Mr.  Starkie  on  this  case  in  vol.  2,  p.  70, 

(/)  Chambers  y.  ttohinson,  Str.  691.  n.  (  jb),  of  the  second  edition  of  his  valuable 

im)  Norris  v.  Tyler,  Cowp.  37.  treatise  on  Slander  and  Libel. 

ft)  Pureell  y.  Maenamara,  9  East,  167.  (  p)  Ibid, 

See  also  Sioddart  v.  Palmer,  3  B.  &  C.  2.  (q)  Goddardy, Smith,  Salk.  61 ;  6  Mod. 

(o)  Sykes,  Gent.,  one,  4«.  v.  Dunbar,  Mid-  261,  S,  C, 
dlesex  Sittings  after  M.  T.  40  Geo.  III., 
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damages  for  the  extra  costs  (r).  If  two  are  found  guilty,  it  must 
be  of  joint  acts,  and  the  damages  must  be  joint  («).  Action  for 
malicious  prosecution  for  perjury,  where  there  had  been  thirty-three 
assignments,  the  defendant  proved,  that  he  had  probable  cause  for 
many  of  the  charges;  but  Imowing  one  of  them  to  be  false.  Lord 
Mansfield  J  C.  J.,  held  that  the  plaintiff  should  recover  for  that  one, 
though  there  was  probable  cause  for  the  others.  Jury  found  lOOZ. 
damages  for  the  plaintiff  (0-  In  an  action  for  a  malicious  prose^ 
cution  for  conspiracy,  where  the  plaintiff  has  made  himself  liable 
for,  and  has  paid,  the  costs  of  himself  and  others  jointly  indicted 
widi  him,  he  may  recover  the  whole  amount  of  these  costs  as 
damages  (u). 

(r)  Sinclair  ▼.  Eldred.  4  Taunt.  7,  re-  coram  WiUon,  J.,  Guildhall,  MSS. 

cognized  by  Bett,  C.  J.,   in    Webber  v.  (/)  Pr otter  ▼.  Nixon,  cited  in  Sutton  ▼. 

NichoUu,  Ry.  &  Moo.  419.     Contra^  per  Johnstone,   1    T.    R.    538.      See  ElUt  t. 

Lord  Ellenborough,  C.  J.,  in  Sandback  v.  Abrahamt,  8  Q.  B.  709,  ante,^,  1081. 

Thomas  J  1  Stark.  N.  P.  C.  306.  («)  Rowlands  y.  Samuel^  11  Q.  B.  39; 

(«)  HUditch  Y.  EyUt,  H.,  29  Geo.  III.,  S.  a  17  L.  J.,  Q.  B.  66. 


(     1083    ) 
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I.  Nature  of  the  Writ  of  Mandamus* 

The  writ  of  maadamus  is  a  prero^tiye  writ,  containing  a  com- 
mand in  the  king's  name,  and  issuing  from  Uie  Court  of  King's 
Benchy  directed  to  persons,  corporations,  or  inferior  courts  of  judi- 
cature within  the  kmg's  dominions,  requiring  them  to  do  a  certain 
specific  act,  as  being  the  duty  of  their  office,  character,  or  situation, 
agreeably  to  right  and  justice.  This  writ  affords  a  proper  remedy, 
in  cases  where  the  party  has  not  any  other  means  of  compelling  a 
specific  performance.  The  object  of  the  writ  is  not  to  supersede 
legal  remedies,  but  only  to  supply  the  defect  of  them.  The  only 
proper  ground  of  the  writ  is  a  aefect  of  justice.  It  is,  however,  a 
prerogative  writ,  and  not  a  writ  of  right  (a),  and  it  is  the  absence 
or  want  of  a  specific  kyed  remedy,  which  gives  the  court  jurisdic- 
tion (fi).  There  must  be  a  specinc  legal  right,  as  well  as  the  want 
of  a  specific  l^al  remedy,  m  order  to  found  an  application  for  a 
mandamus  (c).    And  there  must  have  been  a  direct  refiisal  to  do 

(a)  Per  Jthhurst,  J.,  in  R,  ▼•  CommiS'  equitable.     Jl.   v.    BcUby    and    Workiop 

aiomert  o/Ezcise,2  T.  R.  885.  Trutteet,  1  B.  C.  C.  184 ;  22  L.  J.»  Q.  B. 

(6)  Per  Lord  ElUnb&raugh,  C.  J.,  Bristol  164 ;  and  per  Lord  CampbeU,  C.  J.,  1  £.  & 

i>oeArGoiNpa8y^M.52Geo.  III.,MS.    See  B.  92. 

also  the  opinion  of  Bullerf  J.,  in  R.  v.  (c)  Per  Lord  Ellenborough,  C.  J.,  in  R. 

Marqtdt  <(/  S^ord,  8  T.  R.  652;  Exp.  v.  ArchbUhop  rf  Canterbury,  8  East,  219. 

Napier,  18  Q.  B.  695 ;  18  L.  J.,Q.  B.  692,  See  also  Coleridge,  i,,mR.  v.  Nottingham 

S.  C.     Qiuere,  whether  a  mandamus  will  Old  Water  Works  Company,  6  A.  &  £. 

He  in  any  case  where  ihe  right  is  merely  872. 
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that,  which  it  is  the  object  of  the  mandamus  to  enforce,  either  in 
terms,  or  by  circumstances,  which  distinctly  show  an  intention  in 
the  party  not  to  do  the  act  required  (c?).  It  is  no  objection,  how- 
ever, to  the  granting  a  mandamus  to  do  a  particular  act,  that  an 
indictment  will  also  lie  for  the  omission  to  do  that  act  (c).  But  the 
court  will  not  carry  the  remedy  by  mandamus  so  far  as  to  issue 
the  writ,  wherever  any  officer  has  neglected  his  duty  (/).  "  There 
is  considerable  doubt,  whether,  when  an  inferior  officer  refuses  to 
do  his  duty,  he  being  amenable  to  other  persons,  this  court  will, 
under  any  circumstances,  interfere  by  mandamus"  (g).  The  power 
to  issue  this  writ  belongs  exclusively  to  the  Court  of  King's  Bench, 
and  is  considered  as  one  of  the  flowers  of  that  court  (A).  It  has  of 
late  years  been  the  practice  to  enlarge  the  application  of  the  remedy 
by  mandamus  (t),  but  the  court  will  not  extend  it  to  a  case  to  which 
it  is  not  applicable,  on  the  objection  being  waived  by  the  parties  (k). 
The  court  will  not  grant  a  mandamus  where  the  party  has  a  not 
less  effectual  remedy  by  action  (/).  The  writ  will  be  bad  if  it  be 
shown  that  the  party  has  not  the  power  to  do  the  act  required  (m). 
By  the  6  &  7  Vict.  c.  89,  s.  6,  provision  is  made  for  expediting 
certain  proceedings  by  way  of  mandamus  and  qtu)  warranto^  so  far 
as  they  affect  corporate  offices  in  boroughs :  see  this  section,  post^ 
tit.  "  Quo  warranto." 


II.  Mandamus  to  restore  or  admit  Persons  to  Corporate  Offices, 

A  mandamus  lies  either  to  restore  a  person  wrongfully  ousted, 
or  to  admit  a  person  wrongfully  refused  (n).  A  mandamus  lies  to 
restore  a  person  who  has  been  removed  from  his  office  without 
cause;  as  a  mayor,  bailiff  (o),  alderman  (/>),  burgess (y),  jurat (r), 
common  council-man  («),  recorder  (0,  town-clerk  («),  or  seijeant  {x). 

(d)  R.  y.  Brecknock  and  Abergavenny  {I)  A.  v.  The  Hull  and  Selby  Railway ^ 
Canal  Company,  8  A.  &  E.  217;  4  Nev.  &  6  Q.  B.  70;  R,  v.  Pon^ord,  1  D.  &  L. 
M.  871;  S.  C,  recognized  in  R,  y.  Bristol  116  ;  R.V.  The  Bristol  and  Exeter  Railway, 
and  Exeter  Railway ,  4  Q.  B.  162  ;    R.  v.  3  Rail.  Cas.  777. 

Ford,  2  A.  &  E.  688,     See  also  R  v.  Wilts  (m)  72.    v.     The    London    and    North 

and  Berks  Canal  Navigation's  A.  Si  E.  ^77;  Western  Railway,   16  Q.  B.   864;    R.  y. 

R,  y.  Nortcich  and  Brandon  Railway,  3  D.  Ambergate  Railway,  1  E.  &  B.  372 ;  R  y. 

&  L.  885.  Great  Western  Railway,  1  E.  &  B.  263. 

(e)  R.  V.  The  Severn  and  Wye  Railway,  («)  As  to  where  mandamus  and  where 
2  B.  &  A.  646.  See  also  R.  v.  Commis-  quo  warranto  should  be  resorted  to,  see 
sioners  of  Dean  Inclosure,  2  M.  &  S.   80,  jbo«*,  p.  1088. 

cited  and  commented  on  by  Denman,  C.  (o)  2  Roll.  Abr.  tit.  Restitution,  pi.  4. 

J.,  3  A.&  E.  422,  R.  v.  Jeyes.  (p)  Shuttleworth  y.   Corporation  qf  Lin- 

(/)  R,v.Jeyes,3A   &  E.  416 ;  6  Nev.  coin,  2  Bulstr.  122;  Taylor's  case,  Poph. 

&  M.  101.     See  R.  y.  Payn,  6  A.  &  £.  133,  S.  P, 

400.  (q)  Clerk's  case,  Cro.   Jac.    506.     See 

(g)  Per  Denman,  C  J.,  S.  C,     See  R.  also  5  Mod.  257. 

V.  Gamble,  11  A.  &  E.  69.  (r)  jinon.,  1  Ley.  148. 

(*)  Poph.  176.  (»)  2  Roll.  Abr.  tit  Restitution,  pi.  8. 

(I)  Per  Coleridge,  J.,  in  Norris  v.  Irish  (t)  Ibid.  pi.  6. 

Land  Company,SE.  &  B.  512;  27  L.  J.,Q.  (u)  Pasch.  2  Car.,  said  to  have   been 

B.  119,  S.  a  adjudged.     See  Sty.  457;  Ay.  Campion, 

(h)  Per  Lord  Campbell,  C.  J.,  16  Q.  B.  1  Sid.  14. 

859.  (x)  2  Roll.  Abr.  tit.  Restitution,  pi.  7. 
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Formerly,  in  these  cases,  the  writ  was  termed  "  a  writ  of  restitu- 
tion," and  appears  to  have  been  confined  exclusively  to  oflSces  of 
a  public  nature.  The  title  "  mandamus "  is  not  found  in  the  old 
abrid^ents.  By  an  extension  of  the  ancient  writ  of  restitution,  a 
remedy  has  been  provided  for  persons  who  have  been  duly  elected 
to  offices,  although  they  never  had  possession.  Hence  a  man- 
damus lies  to  admit,  as  well  as  to  restore,  a  person  to  his  office,  as 
a  mayor,  alderman  (y),  town-clerk  (z),  &c.  The  admission  under 
the  mandamus  gives  no  right,  but  only  a  legal  possession,  to 
enable  the  party  to  assert  his  right,  if  he  has  any.  Hence,  non 
fait  electus  has  been  held  not  to  be  a  good  return  to  a  mandamus 
to  swear  in  a  churchwarden,  because  it  is  directed  only  to  a  minis- 
terial officer,  who  is  to  do  his  duty,  and  no  inconvenience  can 
follow ;  for  if  the  party  has  a  right,  he  ought  to  be  admitted ;  if  he 
has  not,  the  admission  will  do  him  no  good  (a).  Wherever  the 
officer  is  but  ministerial,  he  is  to  execute  his  part,  let  the  conse- 
quence be  what  it  will.  R.  v.  Simpson,  M.  11  Geo.  I.,  Str.  895, 
That  was  a  mandamus  to  the  Archdeacon  of  Colchester,  to  swear 
Rodney  Fane  into  the  office  of  churchwarden.  The  archdeacon 
returned,  that  before  the  coming  of  the  writ,  he  received  an  inhi- 
bition from  the  bishop ;  but  the  court  held,  that  was  no  excuse,  and 
that  a  ministerial  officer  is  to  do  his  duty,  whether  the  act  would 
be  of  any  validity  or  not.  Where  there  are  two  sets  of  parties, 
who  have  each  a  colourable  title  to  the  office  of  churchwarden,  both 
sets  must  be  sworn  in  {b). 

By  the  common  law,  upon  the  death  of  a  mayor,  or  other  chief 
magistrate  of  boroughs  or  corporations  within  the  year,  the  Court 
of  King's  Bench  was  authorized  to  grant  a  mandamus  immediately 
to  fill  up  the  vacancy  thus  occasioned  by  the  act  of  God  and  an 
ordinary  contingency  (c) ;  but,  upon  an  omission  to  elect  at  the 
charter-day  (rf),  or  to  do  such  acts  as  were  by  the  charter  required 
to  be  done  at  certain  times,  in  order  to  complete  the  election,  or 
upon  the  removal  of  an  officer  unduly  chosen,  the  court  had  not 

(y)  Com.  Dig.  Mandamus  (A).  pealed.    By  sect.  49,  the  council  in  every 

(<)  AwdeUy  v.  /oye,  Poph.  17^  year  are  to  elect  the  mayor  on  the  9th  of 

(a)  R,  T.  Whitti  M.  11  Geo.  T.  (cited  hy  November,  and  in  case  of  vacancy  within 
Strange,  arg^  Str.  894,  895).  the  year,  then  another  election  is  to  be 

(b)  R,  v.  Archdeacon  of  Middletex,  5  made  within  ten  days  after  the  vacancy. 
Nev.  &  M.  497 ;  8  A.  &  £.  61d  ;  Exp.  In  Reg.  v.  Maegowan,  8  P.  &  D.  557,  11 
D%ffield  and  another,  8  A.  &  E.  617  ;  Exp.  A.  &,  E.  869,  it  was  held,  that  the  election 
Mawbff,  8  £.  &  B.  720.  of  mayor  on  the  9th  of  November,  in  each 

(c)  See  8  Mod.  129.  year,  must  be  the  first  business  done  by 

(d)  By  5  &  6  Will.  IV.  c.  76,  the  town  council,  and  that  an  election  of 
(amended  by  7  M^ill.  IV.  &  1  Vict.  c.  aldermen  on  that  day  previous  to  the 
78,  5  &  6  Vict.  c.  104,  6  &  7  Vict.  c.  89,  election  of  mayor  is  void.  By  6  &  7 
16  &  17  Vict  c.  79,)  for  the  regulation  Will  IV.  c.  106,  s.  4,  the  mayor  shall  con- 
of  municipal  corporations  in  England  tinue  in  ofiBce  one  whole  year,  and  until  his 
and  Wales,  sect  1,  all  charters,  grants  and  successor  shall  have  accepted  the  office  of 
letters  patent,  relating  to  the  several  ma^or,  and  shall  have  made  and  sub- 
boroughs  named  in  the  Schedules(  A)  and  scnbed  the  declaration  required  in  that 
(B),  inconsistent  with  that  act,  are  re-  behalf. 
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any  power  to  compel  an  election,  or  the  performance  of  such  acts 
as  were  necessary  to  complete  an  election,  before  the  day  came 
round  again ;  for,  to  compel  the  corporation  to  proceed  to  an  elec- 
tion at  another  day,  would  not  be  enforcing  obedience  to  the  kind's 
charter,  but  to  authorize  them  to  act  in  opposition  to  it.  Tne 
omission  to  elect  might  be  owing  to  the  contrivance  of  the  person 
who  ought  to  hold  me  court,  or  to  preside  in  the  assembly  where 
the  election  was  to  be  made ;  or  it  might  be  the  effect  of  pure  ac- 
cident :  in  either  case,  the  inconvenience  was  the  same :  a  forfeiture 
of  the  charter  might  be  incurred,  and  the  corporation  dissolved,  in 
consequence  of  such  omission  (e).  To  remedy  the  mischiefs  which 
might  thus  arise,  it  was  enacted,  by  11  Geo.  I.  c.  4,  s.  1(f), 
That  if  any  city,  borough,  or  town  corporate,  in  England,  Wales, 
and  Berwick-upon  Tweed,  no  election  snail  be  made  of  the  mayor, 
bailiff,  or  other  chief  officer,  upon  the  day  or  within  the  time  ap- 
pointed by  the  charter  or  usage,  or  such  election  being  made,  shall 
afterwards  become  void,  whether  such  omission  or  avoidance  shall 
happen  through  the  de&ult  of  the  officer  who  ought  to  hold  the 
court  or  preside,  or  by  any  accident  or  other  means,  the  corpora- 
tion shall  not  thereby  be  dissolved  or  disabled  from  electing  such 
officers ;  in  any  case  where  no  election  shall  be  made  as  aforesaid, 
the  members  of  the  corporation  may  meet  at  the  town-hall  or  other 
usual  place  of  meeting  for  making  such  election,  upon  the  next 
day  after  the  expiration  of  the  time  within  which  such  election 
ought  to  have  been  made,  unless  such  day  shall  be  Sunday,  and 
then  on  the  Monday  following,  between  the  hours  of  ten  in  the 
morning  and  two  in  the  afternoon  (g),  and  proceed  to  an  election ; 
and  in  case  the  mayor  or  other  person  who  ought  to  hold  the 
court  or  preside  shall  be  absent,  the  nearest  in  place  or  office  hav- 
ing a  right  to  vote  shall  hold  the  court  or  preside.  And  by  sect  2, 
If  in  any  city,  borough,  or  town  corporate,  in  England,  Wales, 

(e)  See  the  case  of  The  Corporation  qf  Q.  B.  46 ;  IZ.  v.  Maffor  of  Rochester,  7  E. 
Banbury,  10  Mod.  3^6,  cited  from  a  MS.  &  B.  910  ;  R.  y  Harwich,  1  £.  &  B.  617. 
note  by  Lord  Hardwicke,  C.  J.,  in  A.  v.  (g)  '*  I  think  the  time  is  not  essential ; 
Pastnore,  3  T.  R.  221  ;  R.  v.  Tregony,  8  but  only  directory.  It  was  appointed  to 
Mod.  127.  See  also  the  report  of  the  prevent  surprise :  and  if  the  election  be 
attorney-general  and  solicitor-general,  in  fairly  carried  on,  though  at  a  different 
1724-,  in  the  rtver/oncoff,  2  Doug.Contro-  hour,  yet  such  election  is  good."  Per 
verted  Elections,  p.  68,  edit.  1775.  Note.  Lord  Hardwicke,  C.  J.,  in  72.  v.  Pole,  B. 
The  cases  of  Banbury  and  Tiverton  gave  R.  Trin.  7  &  8  Geo.  II.,  MS.  The  Ian- 
rise  to  the  Stat  1 1  Geo.  I.  c.  4,  founded  ^uage  of  Lord  Hardwicke,  in  another  note, 
on  a  constitutional  jealousy,  lest  the  is  thus:  *' As  to  the  hours,  they  are  merely 
crown  should  have  it  in  their  power  to  directory  to  prevent  surprise  ;  and  so  re- 
model all  corporations  upon  the  death  of  solved  in  the  case  of  The  Corporation  qf 
mayors,  &c.  launceeton,  I  R.  A.  518,  514,  pi.  5."  The 

(/)  By  7  Will.  IV.  &  1  Vict  c  78,  distinction  between  matters  directory  and 

8.  76,  all  the  powers  of  this  act  of  11  obligatory  is  well  known  and  established. 

Geo.   I.,  given   to  the  Court  of  Kind's  Per  Lord    Tenterden,    C.   J.,    delivering 

Bench,  are  extended  to  elections  under  judgment  of  court  in   R,  v.  Mayor  ^ 

the   5   &   6   Will.   IV.  c.   76,    and  this  London,  9  B.  &  C.  81 ;  A.  v.  Mayor  qf 

act  of  7  Will.  IV.  &  1  Vict  c  78.     See  Norwich,  1  B.  &  Ad.  810,  5.  P.;  R.  v. 

R,  V.  Mayor  qf  Lichfield,  1  Q.  B.  458  ;  1  Mayor  rf  Rochester,  7  E.  &  B.  910. 
G.  &  D.  28 ;  R,  v.  Mayor  qf  Weymouth,  7 
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and  Berwick-upon-Tweed,  no  election  shall  be  made  of  the  mayor, 
bailiff,  or  other  chief  officer,  upon  the  day  or  within  the  time  ap- 
pointed by  charter  or  usage  for  that  purpose,  and  no  election  of 
such  officer  shall  be  made,  pursuant  to  the  directions  hereinbefore 
prescribed,  or  such  election  being  made  shall  afterwards  become 
void  as  aforesaid,  in  every  such  case  his  Majesty's  Court  of  King's 
Bench  may,  upon  motion,  award  a  writ  of  mandamus  requiring 
the  members  or  persons  having  a  right  to  vote  at,  or  to  do  any  act 
necessary  to  be  done  in  order  to  such  election,  respectively  to 
assemble  themselves  at  the  time  prefixed  in  the  writ,  and  to  pro- 
ceed to  the  election  of  a  mayor,  bailiff,  or  other  chief  officer,  as  the 
case  shall  require,  and  to  do  every  act  necessary  to  be  done  in  order 
to  such  election ;  or  to  signify  to  the  court  good  cause  to  the  con- 
trary, and  thereupon  to  cause  such  proceedings  to  be  had  as  in  any 
other  cases  of  mandamus  for  election  of  officers  of  corporations ; 
and  of  the  time  appointed  by  such  writ  of  mandamus,  for  holding 
such  assembly,  public  notice  in  writing  shall,  by  such  person  as 
the  court  shall  appoint,  be  affixed  in  the  market-place,  or  some 
other  public  place  within  such  city,  &c.,  six  days  before  the  day 
BO  appointed :  and  such  officer,  or  other  person  respectively,  shall 
presiae  in  such  assembly  as  ought  to  have  presided  in  case  the 
same  had  been  made  upon  the  day  hereinbefore  prescribed  for  that 
purpose. 

Lastly,  the  persons  to  whom  the  mandamus  is  directed,  are  to 
make  their  return  to  the  first  writ  (A).  Such  are  the  enactments 
and  provisions  of  the  11  Geo.  I.  c.  4,  and  "being  a  remedial  law 
to  prevent  the  inconveniences  that  may  arise,  by  any  accident, 
from  non-elections,  if  the  parliament  uses  such  words  in  an  act  that 
will  take  in  other  cases  within  the  same  mischief,  the  court  ought 
to  construe  such  kind  of  acts  as  liberally  as  possible"  (i).  Hence 
the  court  will  grant  a  mandamus  under  this  statute,  to  compel 
the  members  of  a  corporation  to  proceed  to  the  election  of  a 
mayor,  although  more  than  one  year,  e.  g,  three  or  four  years  have 
elapsed  since  a  regular  election  (A).  The  statute  is  not  confined  to 
annual  officers  (Z).  And  the  court  will  grant  a  mandamus,  not  only 
for  the  head  officer  (m),  but  also  for  others  who  are  necessary  con- 
stituent parts  of  the  corporation  (n). 

The  words  in  the  first  section  of  the  statute,  "  no  election,"  are 
to  be  construed  "  no  legal  election;"  and  consequently,  although 
there  has  been  an  election  de  facto^  the  court  has  a  discretionary 

(h)  Sect  9.  Hon  of  Maccle^ld,  T.  R.  11  Geo.  I.,  was 

(0  Per  Lord  Hardwicke,  C.  J.,  in  R,  ▼.  an  authority  in  point 

Pole,  ubi  sup.  (/)  R.  v.  The  Mayor  and  Burgeesee  qf 

(k)  R,  y.  Bargeeses  qf  the  Borough  qf  Thetford^  8  East,  270. 

Orford,  M.  9  Geo.   II.,  MS.,  Bull.  N.  P.  (m)  R  v.  Corporation  qf  Bridgewater,  8 

201  ;  34  MS.  Serjeant  Hill,  p.  268,  S,  C,  Douj?.  379. 

there  said  by  the  court,  that  the  Corpora-  (n)  Corporation    qf    Scarborough,    Str. 

1180. 
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power,  upon  considering  all  the  circumstances  of  the  election,  to 
award  or  not  to  award  a  mandamus,  as  the  justice  of  the  case  may 
require  (o).  If  the  legality  of  the  election,  defactOy  be  doubtful, 
and  fit  to  be  tried  by  mformation  in  nature  of  quo  warranto,  the 
court  will  not  award  a  mandamus  (p) ;  but  if  it  appear  clearly  that 
the  election  was  illegal,  or  a  merely  colourable  and  void  {q)  election, 
the  court  will  grant  a  mandamus ;  for  in  such  case  it  would  be 
nugatory  to  try  the  legality  of  the  election  in  an  information  in  the 
nature  of  quo  warranto  (r).  But  it  is  "  an  inflexible  rule  in  cor- 
poration law  that,  where  a  man  ha?  accepted  oflSce,  and  is  in,  unless 
the  election  be  colourable,  and  so  merely  void,  the  proceeding  must 
be  by  quo  warranto,  not  by  mandamus  (s).  It  may  be  laid  down, 
therefore,  that  in  general  mandamus  is  the  proper  proceeding  to 
enforce  an  election  or  admission  to  a  vacant  office,  quo  warranto  to 
try  the  title  of  a  rival  candidate  who  has  been  elected. 

An  election  completed  after  the  departure  of  the  presiding  officer, 
who  forms  an  integral  part  in  the  elective  assembly,  is  void  (t).  An 
assembly  was  regularly  convened  for  the  purpose  of  nominating  and 
electing  a  new  mayor,  over  which  the  then  mayor  presided.  He 
declared  that  the  persons  with  whom  the  nomination  rested  were 
equally  divided,  and  consequently  that  no  election  could  be  made; 
and  thereupon  he  directed  proclamation  to  be  made  for  dissolving 
the  assembly.  No  objection  was  made  to  this,  nor  did  any  persons 
give  notice  that  they  meant  to  proceed  to  make  an  election.  But 
when  the  mayor  was  gone  away,  and  a  number  of  the  burgesses  also 
departed,  considering  the  assembly  as  dissolved,  the  rest  proceeded 
to  make  an  election.  It  was  held,  that  this  election  could  not 
be  supported :  for  assuming  it  to  be  clear  (though  the  point  has 
never  been  judicially  decided)  that  an  election  begun  by  one  pre- 
siding officer,  could  be  completed  under  another,  yet  this  was  not  a 
continuation  of  the  business  oegun  before  the  mayor,  but  an  attempt 
to  continue  that  which  had  been  concluded.     Considering,  also,  the 

(o)  R.  V.  Newsham,  Say.  R.  211,  Bo-  qf  Chester,  5  E.  ^  B.  538. 

rough  of  Carmarthen.  (r)  R.  v.  Mayor  qf  Botnney^  alias  Tin- 

{p)  R.  y.  Banket,   H.  4  Geo.   III.,  8  tagel,  H.  8  Geo.  II.,  MS.;  5.  C,  shortly 

Burr.  1452,  Borough  of  Corfe  Castle;  R,  reported,  Str.    1003;    Bull.    N.   P.   201, 

V  Mayor  qf  Colchtiter,  2  T.  R.  259  ;  A.  v.  cited  in  R.  v.  Bankes,  3  Burr.  1454 ;  case 

Mayor,  ^c.  qf  Oxford,  6   A.  &  E.  849 ;  of  AberystwUh,  Trin.   14  Geo.    II..  Sur. 

Hill  V.  /<.,  8  Moo.  P.  C.  C.  139;  /t  v.  1157;  Corporation  qf  Scarborough,  Hil.  16 

Birmingftam,  7  A.  &  E.  254:    R,  v.  St.  Geo.  II.,  Str.  1180;  R,  v.  Neweham,  Bo- 

Mar tin's  in  the  Fields,  17  Q.  B.  149  ;  20  rough  of  Carmarthen,  E.  28  Geo.  II.,  Say. 

L.  J.,  Q.  B.  423,  S.C.  211 ;    A  v.   Mayor  qf  Cambridge,   H.  7 

(9)  As  where  the  person  elected  mayor  Geo.  HI.,  4  Burr.  2008;  R.  v.  Mayor  qf 

was  at  the  time  a  captain  of  foot  on  a  Leeds,  11  A.  &  E.  512  ;  4  P.  &  D.  632. 

voyage  to  America  with  his  regiment,  and  («)  Per  Coleridge,  J.,  in  Frost  v.  Mayor 

likely  to  continue  abroad  for  six  years.  qf  Chester,  5  E.  &  B.  538 ;  R,  v.  Coun- 

R.  y.  Corporation  0/ Cambridge,  "SewisiTid' a  cillors  qf  Derby,  7  A.  &  E.  419;   A.  t. 

MS.  4to.  109.  «' We  may  safely  say  that  9110  Mayor  qf    Winchester,    ibid.   215;    A.  v. 

warranto  is  the  proper  proceeding,  except  Phippen,  ibid,    966 ;    and   see    A.   v.   St, 

where  the  disputed    election   is  merely  Martin's  in  the  Fields,  17  Q.B,  I  iid;  20  L. 

colourable,  so  as  to  be  no  election  at  all."  J.,  Q.  B.  423,  S.  C, 

Per  Lord  CampbeU,  C.  J.,  in  Frost  v.  Mayor  {t)  A.  v.  Buller,  8  East,  389. 
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case  upon  the  statute,  and  that  if  the  mayor  absent  himself,  the  next 
in  place  and  order  present  may  preside :  yet  here  the  mayor  did  not 
absent  himself,  but  did  preside,  and  as  presiding  officer  determined 
upon  the  validity  of  the  votes,  that  they  were  equal,  and  that  no 
election  could  be  had,  and  then  dissolved  the  assembly ;  and  all  this 
without  any  objection  made  at  the  time  ;  and  in  consequence  of  such 
dissolution  of  the  assembly,  unobjected  to,  as  it  appeared,  many  of 
the  freemen  went  away,  and  then  the  rest  of  them  made  the  election 
in  question  :  this  was  not  an  election  within  the  aid  of  the  statute, 
which  never  meant  to  protect  elections  made  by  surprise  and 
fraud  (tt).  Words  of  permission,  when  tending  to  promote  the 
public  benefit,  are  always  held  to  be  compulsory ;  hence,  where  the 
words  of  the  charter  were,  that  the  mayor  and  jurats  ^^  might  have 
power"  to  hold  a  court  of  record  for  the  recovery  of  debts,  a  man- 
damus was  granted  to  compel  them  to  hold  it ;  although  it  appeared 
that  no  such  court  had  been  held  for  above  thirty  years  {x). 

Where,  upon  the  election  of  a  churchwarden,  the  chairman  of 
the  vestry  meeting  had  rejected  votes  which  were  aUeged  to  be 
admissible,  but  it  did  not  appear  that  the  rejection  had  turned  the 
election,  a  mandamus  to  order  a  fresh  election  was  refused  ;  though 
the  persons  whose  votes  had  been  rejected  were  parties  to  the  ap- 
plication (y). 


III.  In  what  other  Cases  the  Court  wUl  grant  a  Mandamus. 

The  circumstance  of  the  office  being  subject  to  the  Ecclesiasti- 
cal Court,  affords  no  objection.  Hence,  writs  of  mandamus  have 
been  granted  to  admit  or  restore  prebendaries  (z),  an  apparitor- 
general  (a),  parish  clerks  (J),  and  sextons  (c).  So  to  admit  scaven- 
gers {d)y  Sec. ;  to  restore  a  schoolmaster  of  a  grammar-school 
founded  by  the  crown  {e) ;  so  to  restore  a  member  of  an  university 
who  had  been  improperly  suspended  from  his  degrees  (/).     In 

(tt)  R.  V.  Gaborian,  11  East,  77.  («)  R.  v.  Dean  of  Norwich,  2  Str.  159. 

(jt)  R.   V.   The  Mayor    and    Jurats   pf  (a)  Folket's  case,  cited  per  Cur.,  in  R, 

Hasiingt,  B.  R.  Hil.  2  &  3  Geo.  IV.,  5  B.  v.  Ward,  Str.  897. 

&  A.  692,  n.     See  fdso  R.  v.  Steward,  4«.,  (b)  R,  v.  Jshton,  Say.  R.  159;  A.  v. 

fffHavenngJtte- Bower,  5   B.  &  A.  691.  H^arrwi,  Cowp.  371. 

See  however  the  decinons  on  the  liability  (c)  R.  v.  Churchwardens  qf  King's  Clere, 

of  railway  companies  to  make  or  complete  2  Lev.  18;  1  Vent.  143,  S,  C.     Note,  }t 

their  line  and  branches,  York  and  North  appeared,  by  the  certificate  of  the  minister 

Midland  Railway  v.  R.,  1  E.  &  B.  858  and  several  parishioners,  that  the  sexton 

(reversing  the  decision  in  S.  C.  1  E.  &  B.  was  an  officer  for  life,  and  received  two- 

178)  ;  Great  Western  Railway  v.  R.,  ibid.  pence  from  every  house,  yearly,  as  wages. 

874 ;  R.  V.  Lancashire  and  Yorkshire  Rail-  But  in  the  same  term  it  was  granted  for 

way,  ibid.  228,  873  ;  R.  v.  Eastern  Counties  another  sexton  without  such  certificate. 
Railway,  10  A.  &  E.  531 ;  Cohen  v.  Wil-  (d)  Said  pifr  Cur.,  in  Ile*s  case,  1  Ventr. 

kinson,  12  Beav.  125,  138  ;  1  Mac.  &  G.  143,  to  have  been  granted.    See  also  2  T. 

481 ;  per  Lord  Campbell,  C.  J.,  16  Q.  B.  28.  R.  181. 

(y)  Exp.  Mawbey,  3  E.  &  B.  718.     See  (e)  R.  v.  Bailiffs  qf  Morpeth,  Str.  58. 

R.  V.  Birmingham,  7   A.  &  £.  254 ;  and  (/)  A  v.   University  qf  Cambridge,  T. 

see  post,  tit.  Quo  Warranto.  19  Geo.  II L,  Dr,  Ewin*s  case. 
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like  manner  a  mandamus  will  lie  to  compel  a  dean  and  chapter  to 
fill  up  a  vacancy  among  canons  residentiary  (g);  so  to  the  Eccle- 
siastical Court,  to  swear  churchwardens  elected  by  the  parish  (A)  ; 
so  to  grant  the  probate  of  a  will  to  an  executor  (t). 

A  mandamus  lies  to  a  lord  of  a  hundred  to  hold  a  leet  to  appoint 
constables  and  other  officers  (k).  So  to  the  judge  of  the  Preroga- 
tive Court  of  Canterbury  to  grant  administration  to  the  husbancTof 
the  wife's  estate  when  the  husband  has  done  nothing  to  depart  from 
his  right  (Z).  In  the  case  of  /?.  v.  Windham  (m),  the  court  granted 
a  mandamus  to  compel  the  warden  of  Wadham  College  to  affix 
the  common  seal  of  the  college  to  an  answer  of  the  fellows,  &c., 
in  chancery,  although  the  warden  disapproved  of  the  answer  of  the 
fellows,  and  had  put  in  a  separate  answer.  So  to  the  master  of  a 
corporation  to  affix  the  common  seal  to  the  presentation  of  a  per- 
son duly  named  to  a  living  by  the  majority  at  a  corporate  meet- 
ing (n) ;  but  where  an  advowson  is  vested  m  feoffees  in  trust,  on 
avoidance,  to  present  such  person  as  should  be  elected  by  the 
majority  of  the  landowners  in  a  parish,  a  mandamus  does  not  lie, 
because  the  remedy  of  the  landowners  is  in  equity,  or  perhaps  by 
guare  impedity  and  the  clerk  elected  has  no  legal  right  (o).  So  to 
a  gaoler  to  deliver  up  to  the  executor  the  body  of  a  prisoner,  who 
died  in  custody  on  civil  process,  to  be  buried  (p).  So  a  manda- 
mus lies  to  compel  a  bisnop  to  grant  inspection  of  his  register  of 
presentations  and  institutions  to  a  living  within  his  diocese  to  a 
person  claiming  the  right  of  patronage,  although  the  bishop  himself 
claimed  that  right,  for  such  register  is  of  a  public  nature  (q).  So 
to  admit  a  clerk  of  trustees  under  the  General  Turnpike  Act  (r). 
So  to  summon  a  jury  under  the  Lands  Clauses  Consolidation 
Act  (s).  It  is  no  objection  to  a  rule  for  a  mandamus  that  it  relates 
to  a  charity  of  private  institution  (0. 

A  mandamus  will  lie  to  J.  P.  to  nominate  overseers  of  the  poor, 
although  the  time  mentioned  in  the  stat.  43  Eliz.  has  expired; 
because  the  statutes  for  the  relief  of  the  poor  are  to  be  construed 
liberally  (w)  So  to  appoint  a  surveyor  of  the  highways  (r),  where 
the  J.  P.  had  not  appointed  at  the  time  mentioned  in  the  13 
Geo  III.  c.  78,  s.  1  (x).     So  to  sign  and  aUow  a  poor's  rate ;  and 

C^)  BUhop  qf  Chichester  v.  Harward,  1  (?)  A.  t.  The  Bishop  qf  Efy,  8  B.  &  C. 

T.  R.  652.  112.     See  further,  posf,  p.  1092. 

(A)  Jnm,t  1  Ventr.  115.  {r)  R.  v.  TrutUee  of  Chethunt  1\u^fiike, 

(i)  1  Ventr.  385.  5  B.  &  Ad.  438 ;  but  see  it.  ▼.  Guardimu 

(k)  A.  V.  Lord  qf  the  Hundred  of  MiU  of  Dolgelly  Union,  8  A.  &  E.  561. 

verton,  3  A.  &  E.  284.  («)  A.  t.  Birmingham,  fe.  lUdfway,  15 

(/)  R.  V.  Bettesworth,  Str.  857, 1118.  Q.  B.  684;  Re  South  Yorkekire  Raibvap, 

(m)  Cowp.  877.  14  Jur.  1098. 

(n)  R.  V.  Kendall,  1  Q.  B.  366,  4  P.  &  (0  A.  v.  Abrahamt,  4  Q.  B.  157. 

D.  608  ;  but  see  R.  v.  Bland,  Burn's  Ecc.  (u)  R.  v.  Sparrow,  Str.  1123. 

Law,  117,  and  the  case  in  the  next  note.  (v)  R.  v.  Jueticet  <^  BenhigMMre,    4 

(o)  A.  V.   Orton  {Trustees),  14  Q.  B.  East,  142. 

189  ;  and  see  A.  v .  Abrahams,  infra.  (x)  Repealed  by  5  &  6  Will.  IV.  c.  50. 

(j>)  A.v.For,2Q.B.  246. 
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in  this  case  they  will  grant  the  mandamus  in  the  first  instance,  and 
not  a  rule  to  show  cause,  for  otherwise  the  poor  might  starve  (y). 
And  this  remains  unaltered  by  the  provisions  of  the  Poor  Law 
Amendment  Act(z).  So  to  enforce  a  poor's  rate  by  warrant  of 
distress  (a) ;  and  in  a  case  of  this  kind  the  writ  was  granted,  not- 
withstanding a  suggestion  that  the  warrant  would  be  executed 
within  Hampton  Court  Palace :  the  officers  of  the  Crown  threat- 
ened proceedings,  and  the  court,  having  on  a  previous  occasion 
decided  that  the  property  was  rateable,  refused  to  call  on  the 
parish  to  give  an  indemnity  (J).  So  a  mandamus  lies  to  overseers 
to  make  a  rate  (c),  but  not  an  equal  rate  i,d).  A  mandamus  lies  to 
justices  to  hear  and  adjudicate  in  a  removal  case,  but  not  to  make 
the  order  of  removal  itself  in  any  particular  case  (c),  because  the 
court  interferes  only  where  the  inferior  tribunal  declines  to  exer- 
cise its  jurisdiction,  not  where  it  exercises  it  erroneously  (/).  The 
.rule  that,  if  an  inferior  court  abstains  from  entering  upon  the 
merits,  in  consequence  of  arriving  at  a  wrong  decision  upon  a  pre- 
liminary point,  the  court  of  Q.  B.  will  set  such  court  right,  has 
been  held  to  apply  to  the  county  courts  as  well  as  to  other  inferior 
courts  (ff).  But  by  19  &  20  Vict.  c.  108,  ss.  43, 44,  the  remedy  by 
mandamus  aeainst  any  jucjge  or  officer  of  a  county  court,  for 
refusing  to  do  any  act  relating  to  his  office,  is  taken  away  (A). 
And  by  11  &  12  Vict.  c.  44,  s.  6,  the  court  may,  in  lieu  of  a  man- 
damus, grant  a  rule  ordering  justices  to  do  an  act(t).  The  court 
has  a  discretion  as  to  whether  a  mandamus  should  be  granted  to 
justices  to  issue  a  warrant  of  commitment  after  conviction  (A). 
The  court  will  not  in  general  grant  a  mandamus  to  justices  in 
sessions  to  do  that  which  may  occasion  costs  for  which  thev  have 
no  means  of  reimbursing  themselves  (Z).  And  the  court  refused  a 
mandamus  to  a  J.  P.  to  do  an  act  when  there  was  a  legal  proba- 
bility that  an  action  would  be  brought  against  him  for  doing  it  (m), 
A  mandamus  lies  to  the  justices  of  the  peace  of  a  county  or 

(y)  JL  V.  Fuher,  Say.  R.   160;    R,  v.  of  Worcestershire,  3  E.  &  B.  477.     See 

Lord  Godolpkm,  1  D.  &  L.  830.  also  R,  v.   Mainwairing,  27  L.  J.,  M.  C. 

(«)  R,  V.  Earl  of  Yarborough,  12  A.  &  278 ;  /L  v.  Bridgman,  2  New  Sess.  Cas. 

E,  416 ;  8  P.  &  D.  491.  232  i  Exp,  Davy,  2  D.  N.  S.  24 ;  /L  v. 

(a)  R.  v.EUis,  2  D.  N.  S.  361 ;  R.  v.  Morgan,   2  A.  &    E    618;    A.   y.    West 

Benn,  6  T.  R.  198  ;  St.  Luke's  v.  Justices  Riding,  1  New  Sess.  Cas.  247. 
i^MlddUsex,  1  Wils.  133 ;  R.  v.  Cheek,  11  {g)  R,  v.  Richards,  20  L.  J.,  Q.  B.  852  ; 

Jur.  86|  n.  and  see  Exp,  Milner,  15  Jur.  1037. 

(6)  R,  V.  Juetiees  of  Middlesex,  2  D.  N.  {h)  See  Furber  v.  Sturmey,  3  H.  &  N. 

S.  385 ;  but  see  R,  ▼.  Hally  1  Har.  &  W.  521 ;  Whitehead  v.  Procter,  ibid.  532. 
83;  it  T.  Mirehouse,  2  A.  &  E.  632  ;  and  (t)  See  R.  v.  Dayntan,  7  E.  &  B.  676 ; 

R.  V.  Barker,  6  A.  &  E.  391.  R.  v.  Ingham,  17  Q.  B.  884 ;  R.  v.  Browne, 

(c)  R.  ▼.  Gadsby,  1  N.  &  P.  572 ;  «.  v.  13  Q.  B.  664. 
Edlaston,  1  N.  &  P.  20.  {k)  In  re  Williams,  9  Q.  B.  976. 

{d)  R.  ▼.  Barnstaple,  1  Barn.  137  ;  R.  (l)  In  re  Lodge,  2  A.  &  E.  123 ;  4  Nev. 

▼.  Canterbury,  4  Burr.  2290.  &  M.  312,  5.  C. 

{e)  R.  T.  Justices  of  Radnor,  2  D.  N.  S.  (m)  R  v.  Greame,  2  A.  &  E.  615.     See 

673;  R.  V.  Justices  of  Middlesex,  4  B.  &  also  R.  v.  The  Justices  of  Bucks,  3  Nev.  & 

A.  29S,post,  p.  1097.  M.  68  ;  R.  t.  Mirehouse,  2  A.  &  E.  632  ; 

(/)  A.  V.  Blanehard,  13  Q.  B.  218  ;  A.  but  see  R.  v.  Justices  of  Middlesex,  ubi  sup, 

T.  Leicester,  15  Q.  B.  674;  iL  v.  Justices  and  post,  p.  1097. 
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borough,  to  permit  an  individual,  on  behalf  of  several  persons 
who  contribute  to  the  county  rate,  to  inspect  and  take  copies  of 
the  last  two  rates  made  by  the  justices,  and  all  orders  for  the  ex- 
penditure thereof,  and  other  proceedings  relating  thereto.  But  an 
application  for  such  inspection  must  be  previously  made  to  the 
justices  assembled  at  quarter  sessions  (m).  A  party  applying  for  a 
mandamus  to  compel  churchwardens  to  allow  nim  to  inspect  their 
accounts,  according  to  the  directions  of  the  17  Geo.  II.  c.  38, 
must  state  some  special  reasons  for  which  he  wishes  to  see  the 
accounts  (tz).  It  is  no  answer  to  the  application  that  the  statute 
imposes  a  penalty  upon  a  churchwarden  improperly  refusing  inspec- 
tion (o).  The  court  will  not  grant  a  mandamus  for  the  inspection  of 
documents  by  members  of  a  corporate  body,  unless  it  be  snown  that 
there  is  some  specific  ground  for  the  application  (j>). 

Although  it  was  formerly  doubted  whether  a  mandamus  would 
lie  to  a  lord  of  a  manor  to  admit  a  copyholder ;  yet  in  R.  v.  Men-' 
nett  {jq)y  where  application  was  made  for  a  mandamus  to  the  steward 
of  a  manor  to  admit  a  person  who  claimed  as  heir-at-law  to  a 
customary  estate  within  the  manor,  the  court  said,  they  had  no 
doubt  but  that  a  mandamus  ought  to  be  granted,  to  compel  a  lord 
of  a  manor  to  admit  a  copyholder,  if  a  proper  case  were  laid  before 
them ;  and  it  has  been  held,  that  the  fact  of  the  copyholder  claim- 
ing by  descent  is  no  objection ;  for  although  he  had  as  complete  a 
title  without  admittance  as  with  it,  against  all  the  world  but  the 
lord,  yet  he  has  a  right  to  insist  on  admittance  to  make  him  a 
complete  copyholder  (r>.  See  also  R.  v.  Lord  of  the  Manor  of 
Hendon  («),  where  a  mandamus  was  granted  to  the  lord,  who  had 
refused  to  admit  the  surrenderee  of  a  copyhold  estate  on  account 
of  a  disagreement  respecting  the  fine  to  be  paid ;  the  court  observ- 
ing, that  they  would  not  give  an  opinion  respecting  the  lord's  fine 
on  an  application  by  a  tenant  for  a  mandamus  to  be  admitted,  be- 
cause the  lord  had  not  any  right  to  the  fine  until  admittance.  See 
also  jR.  V.  Coggan  (0,  where  a  mandamus  was  granted  to  the  lord 
and  steward  of  a  manor  to  admit  a  person  to  a  copyhold  tenement, 
who  had  a  primd  facie  legal  title,  in  order  to  enable  him  to  try 
his  right,  though  a  court  of  equity  had  before  refused  to  compel 
the  lord  to  admit  him  for  want  of  his  showing  an  equitable  right 
to  the  property;  Lord  JEUenborough,  C.  J.,  observing,  that  he  was 
aware  that  the  power  of  the  Court  of  King's  Bench  to  grant  a 
mandamus  to  admit  to  a  copyhold  had  been  questioned  on  the  other 
side  of  the  Hall,  yet  the  court  having,  for  many  years  past,  been 
in  the  constant  habit  of  granting  such  writs,  upon  a  sufficient 
prima  facie  title  made  out  on  the  part  of  the  person  applying,  he 

(m)  R.  y.JJ.(f  Leicester,  4  B.  &  C.  891.  C.  172,  recognized  by  Bayley,  J.,  id  R,  t. 

(m)  R.  v.  CUar,  4  B.  &  C.  899.  WiUon,  10  B.  &   C.  87  ;  and  see  R,  t. 

(o)  S.  C.  Laid  qf  t?ie  Manor  qf  Bonsai  I,  3  B.  &  C. 

(p)  R.  V.  Merchant  Taylori'  Company,  173;  R.  v.  Evans,  1  Q.  B.355. 

2  B.  &  Ad.  115.  («)  2  T.  R.  484 ;  and  see  it.  v.  LorJ 

{q)  2  T.  R,  197.  Wellesley,  2  E.  &  B.  924. 

(r)  R,  V.  Thg  Brewer^  Company,  8  B.  &  (0  6  East,  431. 
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!  could  not  doubt  their  power  in  this  respect.     Note,  There  being  a 

claim  of  a  previous  fine  due  to  the  lord  in  respect  of  the  ancestor 
firom  whom  the  party  claimed,  the  rule  for  a  mandamus  was 
granted,  upon  the  party's  undertaking  to  pay  such  fine  or  fines  as 
should  be  due  to  tne  lord.  The  court  will  not  grant  a  mandamus 
to  admit  centui  que  trust,  although  he  has  a  clear  equity,  the  legal 
estate  appearing  on  the  court-rolls  to  be  in  the  trustees.  A  man- 
damus to  admit  will  not  issue  to  the  steward  of  a  manor  belonging 
to  the  crown  («).  No  instance  is  to  be  found  of  the  court  granting 
a  mandamus  to  the  lord  to  license  under  any  circumstances  (x),  ft 
makes  no  difference  by  what  mode  the  party  becomes  entitled  to 
the  franchise,  whether  by  charter,  prescription  or  tenure ;  therefore, 
where,  by  the  custom  of  the  borough  of  Midhurst  the  jury  at  a 
court  baron  is  to  present  the  alienation  of  every  burgage  tenement, 
and  upon  such  presentment  the  steward  is  to  admit  the  tenant, 
who  tnen  becomes  entitled  to  the  fitmchises  of  the  borough,  the 
jury,  at  a  court  baron  in  1749,  having  refused  to  present  several 
conveyances  of  burgage  tenements,  the  court  granted  a  mandamus 
to  the  lord  to  hold  a  court,  egid  to  the  burgesses  to  attend  at  such 
court,  and  to  present  the  conveyances  (y).  And  though  one  man- 
damus will  not  lie  to  restore  several  persons,  yet  the  court  held  it 
would  lie  in  this  case  to  the  jury  to  do  an  act  to  perfect  the  rights 
of  several.  So  where,  by  the  custom,  the  court-leet  was  to  present 
to  the  steward  the  person  whom  the  commonalty  of  the  borough 
had  chosen  to  be  mayor,  the  court  granted  a  mandamus  to  me 
steward  to  hold  a  court-leet,  and  to  the  in-burgesses  to  attend  at 
such  court,  and  to  present  J.  D.,  who  had  been  chosen  by  the 
commonalty  (z).  And  it  is  the  same  where  no  particular  person  is 
interested ;  as  where  by  charter  or  prescription  the  corporate  body 
ought  to  consist  of  a  definite  number,  and  they  neglect  to  fill  up 
the  vacancies  as  they  happen,  the  court  will  grant  a  mandamus  (a). 
Where  a  defendant  is  ousted  on  quo  warranto,  the  prosecutor  is 
entitled  to  the  writ  of  mandamus  K>r  a  new  election,  if  he  applies 
in  a  reasonable  time  (6) ;  if  not,  the  defendant  (c). 

In  cases  of  actions  or  suits  commenced  here,  for  which  cause 
hath  arisen  in  India,  the  king's  courts  at  Westminster  may  award 
writs  of  mandamus  to  the  C.  J.,  and  judges  of  the  supreme  court 
of  judicature,  or  judges  of  the  mayor's  court  at  Madras,  Bombay, 
or  Bencoolen,  for  the  examination  of  witnesses.  The  plaintiff 
obtaining  the  verdict  is  entitled  to  the  costs  of  cross-examming 
witnesses  under  a  mandamus  obtained  by  the  defendant  (ef). 

(«)  A.  ▼.  Powell,  1  Q.  B.  862.    See  R.  BuU.  N.  P.  200 1  S,  a,  cited  in  1  Bl.  R.  62. 

T.  The  Commisiionere  rf  Woodtand  Forests,  (a)  Case  of  the   Toum  qf  Nottingham, 

17  L.  J.,  a  B.  341.  23  Gea  II.,  Bull.  N.  P.  201. 

ix)  R,  V.  Hale,  9  A.  3^  E.  842.  (6)  R.  v.  M'Kay,  4  B.  &  C.  658. 

(y)  it  ▼.  Midhurst,  1  Wils.  288 ;  1  BI.  (c)  R,  v.  Mears,  4  B.  &  C.  669. 

R.  60;  Bull.  N.  P.  200,  S,  C,  by  the  (d)  Whytt  \,  htlntosh  and  others,  8  B. 

name  of  A.  t.  Lord  Montague.  &  C.  317.     See  it  v.  Douglas,  18  Q.  B. 

(s)  Borough  rf QhrietchMreh,  12  Geo.  II.,  42  ;  and  1  Arch.  Pr.  313. 

D  D  2 


1094  MANDAMUS. 

In  JR,  V.  TTie  Lords  of  the  Treasury  (e),  the  court  granted  a 
mandamus  on  the  application  of  W.  C.  Smyth,  to  the  lords  com- 
missioners to  make  and  issue  a  Treasury  minute  or  authority  for 
the  payment  to  S.  of  the  arrears  of  a  pension  admitted  to  be  held 
by  them  for  his  benefit;  inasmuch  as  the  claimant  had  a  legal 
right  and  no  other  remedy,  and  as  the  writ  was  demanded  not 
against  the  king,  but  against  officers  to  whom  the  money  had  been 

f)aid  for  the  claimant's  use.  So  it  seems  that  a  mandamus  wiU 
ie  against  the  commissioners  under  a  local  act  to  levy  a  rate  and 
pay  the  salary  of  officers  whom  the  act  authorizes  them  to  appoint 
at  a  salary  to  be  paid  out  of  the  rates  to  be  raised  thereunder,  since 
indebitatus  assumpsit  will  not  lie  against  them  (/).  See  also  R.  v. 
The  Lords  of  the  Treasury,  where  it  was  held,  that  if  the  annuity 
settled  by  act  of  parliament  on  the  late  queen  dowager  had  been 
apportionable,  the  proper  remedy  for  the  non-payment  of  the 
portion  for  the  broken  quarter  during  which  she  died  would  have 
been  by  mandamus  to  the  defendants  to  issue  their  warrant  (g). 
A  mandamus  to  a  chartered  company,  or  to  a  company  incorpo- 
rated b^  act  of  parliament,  as  to  place  of  shareholder's  name  on 
the  register  of  shareholders  will  lie  (A). 

A  party  found  guilty  by  a  jury  at  a  session  irregularly  held  is 
entitled  to  have  the  record  of  the  proceedings  correctly  made  up 
according  to  the  fact,  and  the  court  will  grant  a  mandamus  to  the 
justices  to  make  up  such  record  (i). 

The  court  will  grant  a  mandamus  to  a  corporation  requiring 
them  to  give  a  bond  for  the  amount  of  compensation  found  to  be 
due  to  an  officer  under  the  provisions  of  the  6  &  6  Will.  IV.  c.  76, 
B.  66(A). 


IV.  Where  not. 

It  is  a  general  rule  that  a  mandamus  does  not  lie  unless  the 
party  making  the  application  has  not  any  other  specific  legal 
remedy  (Z).     On  this  ground  the  court  refused  to  grant  a  man- 

(«)  4  A.  &  E.  286 ;  5  Nev.  &  M.  589.  R,  v.  Derbyshire  Railway,  3  E.  &  B.  784. 

See  4  A.  &  E.  976,  984  ;  Exp.  Napier,  18  See  Ex  parte  Nash,  poet,  1098. 
Q.  B.  692  ;  R.  v.  Comndaeionere  of  Woods  (i)  R.  v.  The  Justices  rf MiddUsex^b  B. 

and  Forests,  15  Q.  B.  772.  &  Ad.  1113. 

(/)  ^ogg  V.  Pearse,  10  C.  B.  534;  R.  (A)  R.  v.  Mayor,  4-e.  <(f  Carmarthen,  11 

T.  The  Norfolk  Setaers,  20  L.  J.,  Q.  B.  121.  A.  &  E.  9  ;  8  P.  &  D.  35  ;  Reg.  v.  Swansea, 

See  Addison  v.  Mayor  <ff  Preston,  12  C.  B.  11  A.  &  E.  66  ;  3  P.  &  D.  16  ;  Reg.  x. 

1 08  :  and  M<^att  y.  Dickson.  13  C.  B.  543.  Mayor,  ^-e.  qf  Norwich,  3  Q.  B.  285  ;  2  G. 

(g)  16  Q.  B.  357.    See  R.  v.  Commis-  &  D.  605  ;  R.  v.  Brighton,  7  E.  &  B.  249. 
sioners  qf  Excise,  14  L.  J.,  Q.  B.  113 ;  9  {I)  Per  Buller,  J.,  in  R.  v.  Bishop  qf 

Jur.  257  ;  R.  v.  The  Commissioners  rf  fVooda  Chester,  1  T.  R.  404  ;  in  it  v.  Mayor  cf 

and  Forests,  17   L.  J.,  Q.  B.  341 ;  R.  t.  Stqford,  3  T.  R.   652 ;  Jt  v.   The  Bristol 

Powell,  1  Q.  B.  852.  Dock  Company,  M. 52  Geo.  III..  &  P.  See 

(h)  Norris  v.  The  Irish  Land  Company,  also   2    Doug.    526 ;    and    R.    v.     OrUm 

8  E.  &  B.  512 :  27  L.  J.,  Q.  B.  115, &  C. ;  {Trustees),  14  Q.  B.  139,  ante,  p.  1083. 
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damus  to  a  bishop,  to  license  a  curate  of  a  curacy,  which  had  been 
twice  augmented  by  Queen  Anne's  bounty,  where  the  right  of  ap- 
pointing was  claimed  by  two  several  parties,  and  there  had  been 
cross  nominations ;  because  the  party  nad  another  specific  remedy 
by  qiLore  impedit  (m).  So  a  mandamus  does  not  lie  to  the  governor 
and  company  of  the  Bank  of  England  to  transfer  stock,  because  the 
party  has  his  remedy  by  assumpsit  (n).     The  court  will  not  inter- 

Sse  where  the  subject  is  purely  of  ecclesiastical  jurisdiction, 
ence,  it  will  not  grant  a  mandamus  to  churchwardens  to  make  a 
church  rate(o),  nor  to  parishioners  to  meet  and  choose  an  or- 
ganist (p).  But  it  will  put  in  motion  their  functions  in  ordine  ad, ; 
t.  e,y  to  assemble  in  order  to  inquire  and  agree,  whether  it  be  fit 
that  a  rate  should  be  made  (9).  The  court  will  not  compel  the 
inrolment  in  an  inferior  court  of  an  instrument  which  in  its  terms 
would  give  power  to  commit  unlawful  acts  (r). 

Although  the  court  will  grant  a  mandamus  in  order  to  enforce 
the  making  a  poor's  rate,  they  will  not  grant  it  with  a  direction, 
that  certain  persons  shall  be  inserted  in  the  rate;  although  an 
affidavit  be  made  of  the  sufficiency  of  such  persons,  and  that  the 
omission  had  for  its  object  the  preventing  their  having  votes  for 
members  of  parliament  («).  The  power  of  licensing  public-houses 
being  absolutely  in  the  discretion  of  the  justices  of  tne  peace,  the 
court  will  not  award  a  mandamus  for  the  licensing  a  public-house  {t), 
A  mandamus  will  not  lie  to  compel  admission  to  the  degree  of 
barrister;  the  only  mode  of  relief^  is  by  appeal  to  the  judges («). 
Nor  to  compel  the  benchers  of  an  inn  of  court  to  admit  an  indi- 
vidual as  a  member  of  the  society,  with  a  view  to  his  qualifying 
himself  to  be  called  to  the  bar  (a;).  Nor  to  the  principal  and 
ancients  of  Barnard's  Inn  to  admit  an  attorney  into  the  society  (y). 
Nor  for  a  fellow  of  a  college  (2?),  nor  in  the  case  of  a  member  of  any 
eleemosynary  foundation,  when  there  is  a  visitor  (a).  Wherever 
there  appears  to  be  a  general  visitor,  the  common  law  courts  will 
not  interpose ;  yet  as  this  is  in  the  nature  of  a  plea  to  the  jurisdic- 
tion, it  must  appear  on  the  return.  The  court  will  not  supersede 
the  writ  of  mandamus  on  an  affidavit  of  the  fact ;  it  must  appear 
by  matter  of  record,  which  the  party  may  contest  (ft).     A  manda- 

(w)  R,  V.  Buhop  rf  Chester,  1  T.  R.  (0  Giles's  ease,  Str.  dSl»  per  Ryder,  C, 

896  ;  R.  V.  Chapter  qf  Exeter,  12  A.  &  £.  J. ;  A.  ▼.  Nottingham,  Say.  R.  217. 

512.  (tt)  JR.  V.  Oray*s  Inn,  Doug.  353. 

(n)  R.  ▼.  Bank  qf  England,  2  Doug.  (x)  R.  ▼.  The  Benchers  rf  LincoM s  Inn, 

524.  Wooller's  case,  4  B.  &  C.  855. 

(o)  R.  ▼.  Churchwardens  rf  St,  Peter's,  (y)  R.  v.  P.  and  A,  qf  Barnard's  Inn, 

Thetford,  5  T.  R.  864.  5  A.  &  E.  17. 

(p)  Exp,  Le  Cren,  2  D.  &  L.  571.  («)  A  v.  Dr.  Whaley,  Master  qf  Peter- 

(q)  R,  ▼.  Churchwardens  and  Overseers  house  College,  Cambridge,  E.  12  Geo.  11., 

(/St,  John  and  St,  Margaret,  Westminster,  34  MS.  Serjt.  Hill,  p.  325. 

4  M.  &  S.  250.  (a)  R.  ▼.  Dean  of  Chester,  15  Q.  B.  517  : 

(r)  R,  ?.  Conyers,  8  Q.  B.  999.  R.  v.  Dean  qf  Rochester,  17  Q.  B.  1. 

(f)  R.  ▼.  Weobly,  Str.  1259.    See  ante,  (5)  See  note  {*),  supra, 
p.  1091. 
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mus  will  not  lie  to  the  judge  of  the  Ecclesiastical  Court  to  grant  a 
probate  of  a  will  pendente  Lite  ijc).  Nor  to  the  master  and  wardens 
of  the  company  of  gun-makers,  to  cause  them  to  give  a  proof-mark 
to  a  freeman  of  their  company ;  because  they  are  no  legal  esta- 
blishment {d).  Nor  to  the  mayor  and  aldermen  of  London  to  admit 
a  person  to  the  office  of  auditor  of  the  chamberlain's  and  bridge- 
master's  accounts,  who  had  served  it  three  years  successively; 
because  contrary  to  the  custom  of  the  city(e).  Nor  to  compel  the 
repair  of  a  turnpike-road  (/).  Nor  to  compel  the  construction  or 
completion  of  a  railway  under  the  ordinary  form  of  special  act(y). 
Nor  to  the  College  of  Physicians,  commanding  them  to  examine  a 
doctor  of  physic,  who  has  been  licensed,  in  order  to  his  being 
admitted  a  fellow  of  the  college  (A).  Nor  to  a  visitor  where  he  is 
clearly  acting  under  a  visitatorial  authority  (i).  For  the  court  will 
compel  a  visitor  to  exercise  his  visitatorial  power  but  will  not 
review  his  decision  (A).  A  mandamus  lies  to  restore  the  minister 
of  an  endowed  dissenting  chapel,  although  the  foundation  is  pri- 
vate (/).  But  in  R.  V.  Jotham  (m),  the  court  refused  a  mandamus 
to  restore  a  minister  of  an  endowed  dissenting  meeting-house;  be- 
cause it  did  not  appear,  that  he  had  complied  with  the  requisites 
necessary  to  give  nim  a  prim&  facte  title ;  adding,  that  a  mandamus 
to  admit  was  granted  merely  to  enable  the  party  to  try  his  right; 
but  the  court  had  always  looked  much  more  strictly  to  the  right  of 
the  party  applying  for  a  mandamus  to  be  restored;  for  if  he  had 
been  before  regularly  admitted,  he  might  try  his  right  by  action  for 
money  had  and  received.  A  mandamus  will  not  lie  to  the  Arch- 
bishop of  Canterbury  to  issue  his  fiat  to  the  proper  officer  for  the 
admission  of  a  doctor  of  civil  law,  a  graduate  of  Cambridge,  as 
an  advocate  of  the  Court  of  Arches  (w).  An  authority  was  given 
by  patent  to  registrars  to  exercise  the  office  by  themselves  or  by  a 
sufficient  deputy,  to  be  appointed  by  the  registrars,  and  allowed  by 
the  bishop.  The  registrars  appointed  a  deputy,  but  the  bishop 
disapproved  of  the  appointment,  stating  that  he  had  good  and 
sufficient  reasons  for  so  doing,  but  did  not  allege  any  reasons.  An 
application  for  a  mandamus  to  the  bishop  to  admit  the  party  dis- 
approved of  was  refused,  the  court  being  of  opinion  that  as  the 
bishop  had  the  power  of  approving  or  disapproving,  they  could  not 


(c)  1  Bl.  R.  668.  made  by  a  shareholder,  IL  ▼.  Ambergate, 

(d)  2  Lord  Raym.  989.  ^.  Railway,  17  Q.  B.  362. 

(e)  1  T.  R.  428.  (h)  R.  v.  College  of  Phyeiciane,  7  T.  R. 
(/)  ^g'    ▼■    Tnuteei    of  Orford  and  282. 

Whitney  Roads,  4  P.  fij  D.  154 ;  12  A.  &  (•)  Adm.  R,  ▼.  Bishop  qf  Ely,  2  T.  R. 

E.  427  ;  R.  ▼.  Cheadle,  7  Jur.  373 ;  and  345. 

see  K  V.  Halifax  ( Trustees),  12  Q.  B.  448.  (*)  JBjrp.  Buller,  1  Jur.,  N.  S.  709. 

(g)  York  and  North  Midland  Railway  v.  (/)  Per  Lord  Denman,  C.  J.,  in  R.  ▼. 

R,,IE,8l  B.  858  ;  Great  Western  Rail-  Abrahams,  4  Q.  B.  160. 

way  V.  R,  ibid.  874.   See  Ji  v.  Tite  Bristol  (m)  8  T.  R  575. 

Dock  Company,  2  Q.  B.  64,  and  see  ante,  (n)  R,  v.  Archbishop  <ff  Canterbury,  8 

p.  1089.    It  is  no  objection  however  to  an  East,  213. 
application  for  such  mandamus  that  it  is 
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call  upon  him  to  exercise  his  discretion  in  a  particular  manner  (o). 
The  court  were  equally  divided  as  to  whether  a  mandamus  lies  to 
the  archbishop  to  confirm  a  bishop  elect  under  25  Hen.  VIII. 
c.  20,  8.  6  ( o).  The  court  will  not  grant  a  mandamus  where  the 
right  b  douDtful,  and  there  is  a  remedy  by  withholding  fees  (9); 
nor  where  there  is  a  remedy  by  an  execution  by  fi.  fa.  (r),  or  by 
action  (s).  But  it  is  no  objection  to  the  writ,  that  it  only  enjoins 
the  doing  that  for  omitting  which  a  company  are  liable  to  an  in- 
Klictment  {t).  Indictment  and  not  mandamus  is  the  proper  mode  of 
enforcing  obedience  by  a  ministerial  officer  to  an  order  of  ses- 
sions («),  but  this  rule  does  not  prevail  where  such  officer  is  put 
forward  merely  as  a  nominal  party,  and  there  are  other  persons 
who  are  those  really  to  be  compelled  to  perform  the  duty  {x).  A 
mandamus  is  granted  only  for  public  persons,  and  to  compel  the 
performance  of  public  duties.  Hence,  the  court  will  not  grant  it 
to  a  trading  corporation  at  the  instance  of  one  of  its  members,  to 
compel  them  to  produce  their  accounts,  for  the  purpose  of  declaring 
a  dividend  of  the  profits  (y).  The  mode  of  burying  the  dead  is  a 
matter  of  ecclesiastical  cognizance ;  and  therefore,  where  the  ques- 
tion was,  whether  a  parishioner  had  a  right  to  be  buried  in  a 
churchyard  in  an  iron  coffin,  which  was  a  new  and  unusual  mode, 
the  court  refused  a  mandamus  (z).  So  the  court  refused  a  manda- 
mus to  a  rector  to  bury  a  corpse  in  a  vault,  or  in  any  particular 
part  of  the  churchyard,  he  having  a  right  to  exercise  a  discretion 
on  the  subject  (a).  The  court  will  not  grant  a  mandamus  to  com- 
pel overseers  of  a  parish  to  bury  the  body  of  a  pauper  lying  in  the 
parish,  but  not  in  a  parochial  house  (b).  The  court  have  no  power 
to  grant  a  mandamus  to  justices  to  compel  them  to  come  to  a  par- 
ticular decision,  as,  to  make  an  order  of  maintenance  on  a  parti- 
cular parish  (c).  Although  the  court  will  not  grant  a  mandamus 
which  will  expose  justices  to  danger,  yet  it  will  put  them  in  motion 
in  a  case  where  they  clearly  ought  to  proceed  (rf).  Where  the 
certiorari  is  taken  away,  the  court  will  not  indirectly  bring  pro- 
Co)  R.  Y.  Bishop  rf  Gkfucetter,  2  B.  &  (x)  R.  v.  Wood  Ditton,  18  L.  J.,  M.  C* 
Ad.  166.                                                              218  ;  Ftp.  Bottom,  13  Jur.  680. 

(p)  iZ.  ▼.  Arehhithop  qf  Canterbury,  11  {y)  R.y,  The  Governor  and  Company  of 

Q.  B.  483.  the  ^Bank  of  England,  2  B.  &  A.  620.     See 

{q)  72.  ▼.  Stoke  Damerei,  5  A.  &  E.  584.       also  A.  v.  London  Ass,  Comp.,  6  B.  &  A. 

(r)  R,  ▼.  FictoHa  Park  Company,  1  Q.       899. 
B.  288  ;  4  P.  &  D.  639;  and  see  R,  ▼.  {z)  K  ▼.  CoUridge,  2  B.  &  A.  806. 

ffull  and  Selhy  Railway,  13  L.  J.,  N.  S.  (a)  Exp,  Blackmore,  1  B.  &  Ad.  122  ; 

Q.  B.  257.  and  see  R,  v.  South  Eastern  Railway,  17 

(«)  R.  V.  Poniard,  1  D.  &  L.  116 ;  /{.      Jur.  901. 
T.  Bank  if  England,  2  Doug.  524;  and  (h)  R.  v.  Stewart,  12  A.  &  E.  773;  4 

see  R.  y,  Conyers,  8  Q.  B.  981.  P.  &  D.  349. 

(/)  K  V.  Bristol  Dock  Company,  2  Q.  B.  (c)  R.  ▼.  Justices  qf  Middlesex,  4  B.  & 

64 ;  1  G.  &  D.  286.  A.  298  ;  A.  v.  Justices  <f  Radnor,  2  D.  N. 

(tt)  R.  V.  Bristow,  6  T.  R.  168  ;  A.  ▼.       S.  673.     See  A.  v.  Benett,  2  B.  &  Ad.  712, 
Jeyes,  3  A.  &  E.  416 ;  A.  ▼.  Treasurer  qf      and  ante,  p.  1091. 

Surrey,  1  Chicty,   650.     See  also   R.   ?.  {d)  R.  v.  Barker,  6  A.  &  £.  388 ;  but 

Oswatry,  12  Q.  B.  242 ;  A.  v.  Clark,  5  Q.       see  ante,  p.  1092. 
B.  887. 
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ceedings  under  review  by  a  mandamus  (e).  The  court  has  no 
authority  to  grant  a  mandamus  to  compel  a  registrar  to  erase  an 
erroneous  registry  of  birth  under  6  &  7  Will.  IV.  c.  86  (/).  A 
mandamus  will  not  be  granted  to  command  a  railway  company  to 
take  the  seal  off  the  register  of  shareholders  on  a  suggestion  that  it 
was  affixed  contrary  to  the  provisions  of  the  Companies  Clauses 
Consolidation  Act ;  for  the  court  grant  the  writ  when  that  has  not 
been  done  which  ought  to  have  been  done,  but  not  for  the  purpose 
of  undoing  what  has  been  done(^).  Where  the  office  of  clerk  to* 
the  guardians  of  a  union  is  full,  the  remedy  to  try  the  validity  of 
the  election  is,  as  in  other  cases,  by  qiw  warranto  not  mandamus  (A). 


V.  Of  Mandamus  under  the  Common  Law  Procedure  Act 

The  remedy  by  mandamus  is  extended  by  the  Common  Law 
Procedure  Act,  1 854,  which  provides,  that  the  plaintiff  in  any  action 
in  any  of  the  superior  courts,  except  replevin  and  ejectment,  may 
indorse  upon  the  writ  and  copy  to  be  served  a  notice  that  he 
intends  to  claim  a  writ  of  mandamus,  and  may,  thereupon,  claim 
in  the  declaration,  either  together  with  any  other  demand  which 
may  now  be  enforced  in  such  action,  or  separately,  a  writ  of  man- 
damus, commanding  the  defendant  to  fulfil  any  duty  in  the  fulfil- 
ment of  which  the  plaintiff  is  personally  interested  (t).  The  decla- 
ration in  such  action  must  set  forth  sufficient  grounds  upon  which 
such  claim  is  founded,  must  set  forth  that  the  plaintiff  is  personally 
interested  therein,  that  he  sustains  or  may  sustain  damage  by  the 
non-performance  of  such  duty,  and  that  performance  thereof  has 
been  demanded  by  him,  and  refused  or  neglected  (A).  The  plead- 
ings and  other  proceedings  in  any  action  in  which  a  writ  of  man- 
damus is  claimed  are  the  same  in  all  respects,  as  nearly  as  may  be, 
and  costs  shall  be  recoverable  by  either  party,  as  in  an  ordinary 
action  for  the  recovery  of  damages  (Z). 

In  case  judgment  is  given  that  a  mandamus  do  issue,  the  court, 
if  it  shall  see  fit,  besides  issuing  execution  in  the  ordinary  way  for 
costs  and  damages,  may  also  fssue  a  peremptory  mandamus  to  the 
defendant,  commanding  him  forthwith  to  perform  the  duty  to  be 
enforced  (m).  The  wnt  need  not  recite  the  declaration  or  other 
proceedings,  or  the  matter  therein  stated,  but  must  simply  command 
the  performance  of  the  duty,  and  in  other  respects  is  to  be  in  the 
form  of  an  ordinsu-y  writ  of  execution,  except  that  it  is  to  be 

(«)  R.  ▼.  Jfuticet  </  the  Wat  Riding  qf  B.  149 ;  20  L.  J.,  Q.  B.  423.     See  ante, 

YorktJdre,  1  A.  &  £.  568 ;  S  Nev.  &  M.  p.  1088. 

802.  (i)  17  &  18  Vict  c.  125,  &  68. 

(/)  Exp.  Stafford,  1  Q.  B.  886;  1  6.  {k)  Ibid.  s.  69. 

&  D.428.  (/)  /Wrf.8.70. 

{g)  Exp.  Nash,  15  Q.  B.  92.  (m)  Ibid,  s.  71 ;  and  see  R.  G.,  Mich. 

(A)  R.  V.  St.  Martin* s  in  the  Fields,  17  Q.  1854. 
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directed  to  the  party  and  not  to  the  sheriff,  and  may  be  issued  in 
term  or  vacation,  and  returnable  forthwith ;  and  no  return  thereto, 
except  that  of  compliance,  shall  be  allowed,  but  time  to  return  it 
may,  upon  sufficient  grounds,  be  allowed  by  the  court  or  a  judge 
either  with  or  without  terms  (/).  The  writ  of  mandamus  so  issued 
shall  have  the  same  force  and  effect  as  a  peremptory  writ  of  man- 
damus issued  out  of  the  Court  of  Queen's  Bench,  and  in  case  of 
disobedience  may  be  enforced  by  attachment  (m).  The  court  may, 
upon  application  by  the  plaintiff,  besides  or  instead  of  proceeding 
against  the  disobedient  party  by  attachment,  direct  that  the  act  re- 
quired to  be  done  should  be  done  by  the  plaintiff,  or  some  other 
person  appointed  by  the  court,  at  the  expense  of  the  defendant ; 
and  upon  the  act  being  done,  the  amount  of  such  expense  may  be 
ascertained  by  the  court,  either  by  writ  of  inquiry  or  reference  to  a 
master,  as  the  court  or  judge  may  order ;  and  the  court  may  order 
payment  of  the  amount  of  such  expenses  and  costs,  and  enforce 
payment  thereof  by  execution  (n).  These  provisions  are  not  to 
meet  the  jurisdiction  of  the  Court  of  Queen's  Bench  to  grant 
writs  of  mandamus ;  nor  will  any  writ  of  mandamus  issued  out  of 
that  court  be  invalid  by  reason  of  the  right  of  the  prosecutor  to 
proceed  by  action  for  mandamus  under  them  (o).  These  enact- 
ments do  not  extend  to  the  enforcement  of  a  duty  arising  out  of  a 
mere  personal  contract:  their  object,  it  has  been  laid  down  by 
Lord  CJampbelly  is  merely  to  facilitate  the  mode  of  proceeding  in 
cases  in  which,  before  uie  act,  a  writ  of  mandamus  would  have 
lain  {p).  His  lordship,  however,  in  a  subsequent  case,  was  not 
prepared  to  say  that  that  is  the  exact  limit  {q) ;  and  a  mandamus, 
to  place  the  plaintiff's  name  on  the  register  of  shareholders  in  a 
chartered  company,  was  granted  (r). 


VI.  F(yrm  of  the  Writ. 

Having  endeavoured  in  the  foregoing  sections  to  explain  the 
nature  of  a  mandamus,  and  having  briefly  stated  those  cases  in 
which  this  remedy  may  be  adopted,  I  shall  proceed  to  consider  the 
form  of  the  writ ;  as  to  which  the  following  rules  may  be  use- 
ful («):-« 

1.  The  provisions  of  the  Common  Law  Procedure  Acts,  1 852  and 
1854^  so  far  as  they  are  applicable,  apply  to  the  pleadings  and  pro- 

(0  17  &  18  Vict  c.  125,  8.  72.  &  B.  512 ;  27  L.  J.,  Q.  B.  119. 

{m)  Ihid.  8.  78.  (r)  See  on/e,  pp.  1094,  1098. 

(n)  Ibid,  8.  74 ;  and  8ce  R.  G.,  Mich.  (i)  As  to  what  steps  are  necessary  he* 

1854.  fore  application  to  the  Court  of  Queen's 

(o)  17  &  18  Vict.  c.  125,  s.  75.  Bench,  for  a  mandamus  to  proceed  to  the 

(  p)  Btnsan  v.  Paul,  6  E.  &  B.  273  ;  25  election  of  any  corporate  officer  of  a  bo- 

L.  J.,  Q.  i\,  274,  5.  a  rough,  see  6  &  7  Vict,  c.  89,  s.  5,  pott,  tit 

(q)  NorrU  v.  JHth  Land  Company,  8  E.  "Quo  Warranto." 
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ceedings  upon  a  prerogative  writ  of  mandamus  issued  by  the  Court 
of  Queen's  Bench  (0- 

2.  Care  must  be  taken  that  the  mandamus  is  ])roperly  directed, 
that  is,  to  the  persons  who  are  to  obey  the  writ  (u).  And  this 
duty  is  cast  upon  the  person  who  applies  for  the  writ ;  for  the 
court,  when  they  grant  the  writ,  will  not  specify  the  person  to 
whom  it  is  to  be  directed  (x).  If  the  writ  be  improperly  directed, 
e,  ff.j  if  the  right  of  election  be  in  the  mayor  and  aldermen,  and  the 
mandamus  is  directed  to  the  mayor,  aldermen,  and  common  cauncilf 
the  court  will  grant  a  supersedeas,  qida  improvide  emanavit(y).  If 
a  writ  be  directed  to  a  corporation  by  a  wron^  name,  they  may 
return  this  special  matter,  and  rely  upon  it;  but  if  they  answer  the 
exigency  of  the  writ,  they  admit  themselves  to  be  the  corporation 
to  whom  the  writ  is  directed ;  and  cannot  take  advantage  of  the 
misnomer  (z). 

3.  The  writ  must  contain  convenient  certainty,  in  setting  fordi 
the  duty  to  be  performed;  but  it  need  not  particularly  set  forth  by 
what  authority  the  duty  exists.  Therefore  where  a  mandamus  to  the 
commissary  of  tibe  Archbishop  of  York  to  admit  a  deputy  register, 
stated  quod  minus  rite  recusavit  to  admit,  it  was  hdd  sufficient; 
though  it  was  objected,  it  was  the  constant  form  to  allege  that  the 
party  to  whom  the  writ  is  directed,  is  the  person  to  whom  it  apper- 
tains to  swear  and  admit;  for  if  the  defendant  was  not  the  person 
to  whom  the  executing  this  writ  belonged,  he  should  have  returned 
so,  but  instead  of  that,  the  return  consisted  merely  of  matter  of 
excuse;  besides  it  was  laid  that  minui  rite  he  refused,  which  was 
an  averment  that  in  justice  he  ought  to  do  it  (a).  So  a  mandamus 
to  the  Dean  of  die  Arches  to  grant  probate  to  Lord  Londonderry's 
executors,  setting  out  that  the  dedJijuxta  juris  exigentiam  recusavk, 
was  held  sufficient,  though  it  was  objected,  that  it  did  not  show 
the  dean's  title  to  grant  probate;  not  having  set  out  that  there 
were  bona  notabilia  within  the  province;  for  the  court  will  not  pre- 
sume an  inferior  jurisdiction,  and  it  appeared  that  he  had  already 
done  some  acts  of  office  as  the  prerogative  judge,  and  he  shall  not 
be  received  now  to  say  it  does  not  appear  he  has  any  jurisdiction  (b). 
Where  the  duty  is  to  do  either  one  of  two  things,  a  mandamus 
commanding  the  performance  of  one  of  them  is  bad,  unless  it  shows 
on  the  face  of  it  circumstances  which  establish  the  impossibility  of 
exercising  this  option  by  performing  the  other  (c).  The  ground  of 
the  application  for  a  mandamus  is,  that  there  is  no  other  remedy. 

&  18  Vict  c.  125,  s.  77.  («)  IL  v.  Wtgan,  2  Burr.  782. 

.  V.  Miayor  ^Herefordt  Salk.  701 ;  (y)  IL  t.  Mayor  of  Norwich,  Sto^  65. 

R,  ▼.  Mayor  nf  Ripont  Salk.  433.     If  the  (s)  A.  v.  Bailiffi  qf  Iptwich,  Stalk.  434, 

writ  ia  directed  to  the  corporation,  it  has  435.     See  17  &  18  Vict.  c.  125  J s.  77. 
been  held  good.     But  if  it  be  directed  (a)  R.  v.  Wardy  Str.  897. 

to  those,  who,  by  the  constitution  of  the  (b)  R.  v.  Bettenvorth,  Str.  857);. 

corporation,  ouffht  to  do  the  act,  without  (c)  R,  ▼.  South  Eastern  RaUMy,  4  H. 

doubt  it  is  good  also.     Per  Holt,  C.  J.,  ft.  L.  Cas.  471 ;  17  Jur.  931,  S.  Cj 
V.  Mayor  qfjbingdon,  Ld.  Raym.  560.  ,^ 
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Where,  therefore,  a  mandamus  directed  to  a  corporation,  and 
commanding  them  to  pay  a  poor's  rate,  omitted  to  state  that  the 
defendants  had  no  effects  upon  which  a  distress  could  be  levied,  it 
was  held  bad  (d). 

4.  If  several  persons  have  been  removed,  there  must  be  a  distinct 
writ  for  each  p««on :  for  they  cannot  join ;  for  the  interest  is  several, 
and  the  amotion  of  one  is  not  the  amotion  of  the  others  (e).  And 
a  writ  of  mandamus  which  is  bad  as  to  one  of  the  matters  com- 
manded, is  bad  in  toto,  and  a  peremptory  mandamus  cannot  be 
awarded  (/). 

6.  Every  circumstance  that  is  requisite  to  show  that  the  party 
is  entitled  to  be  admitted,  must  be  suggested  in  the  writ  (a),  and  a 
defect  cannot  be  supplied  by  the  return  (A) ;  therefore,  where  in  a 
mandamus  to  the  orainary  to  license  a  curate,  it  was  stated  that 
he  had  been  duly  nominated  and  appointed  by  the  inhabitants  of  a 
township  to  be  curate  of  the  church  of  P.,  but  neither  the  consent 
of  the  rector  nor  any  endowment  or  custom  for  the  inhabitants  to 
make  such  nomination  and  appointment  was  stated,  the  court 
quashed  the  writ  (i).  But  although  it  is  essential  such  facts 
should  be  alleged  as  are  necessary  to  show  that  the  party  applying 
for  the  writ  is  entitled  to  the  rehef  prayed,  no  precise  lorm  is  re- 
quired (A). 

6.  The  writ  must  be  granted  to  proceed  to  an  election  to  the 
office,  and  not  to  elect  a  particular  person  (/). 

Lastly,  the  writ  must  be  tested ;  and  there  must  formerly  have 
been  foinrteen  days  between  the  teste  and  the  return,  if  it  went 
above  forty  miles,  otherwise  only  eight  days,  and  one  day  to  be 
taken  inclusive,  the  other  exclusive  (m),  and  if  there  be  not,  it 
would  be  superseded,  though  in  the  first  instance  granted  abso- 
lutely ;  as  to  pay  money  out  of  the  poor-rates  («).  ^but  now,  upon 
apphcation  by  motion  for  any  writ  of  mandamus  in  the  Court  of 
Queen's  Bench,  the  rule  may  in  all  cases  be  absolute  in  the  first 
instance,  if  the  court  shall  think  fit ;  and  the  writ  may  bear  teste 
on  the  day  of  its  issuing,  and  may  be  made  returnable  forthwith, 
whether  in  term  or  in  vacation,  but  time  may  be  allowed  to  return 
it,  by  the  court  or  a  judge,  either  with  or  without  terms  (o). 

(<0  -A-  ▼•  Margate  Pier  Company,  3  B.  (^)  6  Mod.  310,  per  Holt,  C.  J. 

&  A.  230.    Q.  whether  in  such  a  case  a  (A)  A.  y.  Hopkine,  1  Q.  B.  161 ;  4  P.  & 

mandamus  will  lie  T    S.  C,  D.  560. 

(e)  JL  y,  aty  of  Chester,  6  Mod.   11 ;  (t)  K  ▼.  Bishop  rf  Oafard,  7  East,  345. 

the  case  of  Jndover,  Salk.   433 ;  Anon,,  (k)  Per  Lee,  C.  J.,  in  /L  v.  Mayor  and 

Balk.  486,  &  P.  Burgesses  rf  NQtHngham,  Say.  R.  37. 

if)  JILy.  TUhe  Commissioners,  19  L.  J.,  (/)  2  Bulst.    122;   2  Roll  Abr.   466, 

Q.  B.  177  ;  A.  ▼.  SL  Pancras,  3  A.  &  R.  pL  5. 

635;  5  N.&  M.  219;  it  t.  CaUdonian  (m)  K  v.  Mayor  qf  Dover,  Str.¥i7.  See 

Bailwtty,  16  Q.  B.  19  ;  JR.  v.  London  and  JL  v.  Conyers,  8  Q.  B.  981. 
South  Western  Railway,  12  Q.  6.  775.  But  (n)  R.  v.  St.  Andrew* s,  Holbom,  7  A.  & 

it  is  otherwise  as  to  a  return.    R,  v.  Mayor  £.  281. 
ilfNew  Windsor,  7  Q.  B.  908.  (o)  17  &  18  Vict  c.  125,  s.  76. 
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Upon  discovering  any  informality  in  the  writ,  the  party  may 
apply  to  amend  at  any  time  before  the  return  (/>),  but  after  the 
return  has  been  made  and  traversed,  the  court  would  not,  before 
the  Common  Law  Procedure  Act,  1854(j),  permit  an  amend- 
ment in  the  mandamus  (r).  A  motion  cannot  be  made  to  supersede 
the  writ  after  the  return  is  out  (s).  Although  it  has  been  said  that 
the  defendant  will  not  be  permitted  to  avau  himself  of  any  objec- 
tion to  the  writ  after  the  return  (t) ;  yet  it  has  since  been  adjucfged 
that  an  exception  may  be  taken  to  the  writ  even  after  the  return, 
and  at  any  time  before  a  peremptory  mandamus  issues  (u).  Where 
the  court  grants  a  rule  to  show  cause,  though  upon  showing  cause 
it  appear  doubtful,  whether  the  party  have  a  right  or  not,  yet  the 
court  will  issue  a  mandamus,  in  order  that  the  right  may  be  tried 
upon  the  return  {x).  But  the  court  will  not  grant  a  mandamus  to 
a  person  to  exercise  a  jurisdiction,  when  it  is  doubtfiil  whether  he 
has  the  power  to  exercise  it  or  not  (y).  Upon  a  motion  for  a  man- 
damus to  the  warden  of  the  Vintners'  Company  to  swear  J.  S.  one 
of  the  court  of  assistants,  the  affidavit  being  only  that  he  was  in- 
formed by  some  of  the  court  of  assistants,  that  he  was  elected,  and 
no  positive  affidavit  of  an  election,  the  court  would  only  grant  a 
rule  to  show  cause,  but  said,  if  there  had  been  a  positive  affidavit 
of  his  election,  they  would  have  granted  the  writ  in  the  first  in- 
stance (z). 

The  omission  in  the  writ  of  a  necessary  &ct  cannot  be  cured  by 
the  return  (a). 


VII.  Of  the  Return. 
The  next  object  of  consideration  is  the  return* 

1.  The  return  must  be  made  by  the  person  to  whom  the  writ  is 
directed. 

2.  It  must  be  positive  and  certain  (5).  Before  the  Common 
Law  Procedure  Act,  1854  (c),  the  same  certainty  was  required  in 
a  return  to  a  mandamus  as  in  indictments  or  returns  to  writs  of 
habeas  corpus  {d).     But  if  the  return  was  certain  on  the  face  of  it, 

(  p)  6  Mod.  138,  per  Holt,  C.  J.  Pope,  1  Ld.  Raym.  125. 

{q)  Ante,  p.  1099.  («)  R.  v.  Dr,  Bland,  Bull.  N.  P.  200. 

(r)  R,  ▼.  Mayor  rf  Stafford,  4  T.  R.  (y)  R.  ▼.  Bithop  qfEly,  1  Wils.  266. 

690.  (c)  Bull.  N.  P.  200.  \ 

(s)  Said  per  Lee,  J.,  in  Whitwood^  q,  t,  (a)  Mayor  qf  London  v.  A,  13  Q.  B.  1 ; 

V.  Jocam,  B.  R.  M.  7  Geo.  II.  MS.,  to  have  R,  v.  South  Eastern  Railway,  17  Jur.  901. 
been  so  determined  in  Lord  Raymond' §  (0  II  Rep.  99,  b.    See  idso  A.  v.  Jllar- 

time.  quit  of  Abingdon,  Salk.  482.     See  as  to 

(t)  Per  Kenyan,  C.  J.,  and  Buller,  J.,  in  demurrers  to  the  return,  6  &  7  Vict.  c.  67, 

R,  V.  Mayor  qf  York,  5  T.  R.  74,  75.  s.  1,  post,  p.  1110 

(«)  K  V.  Margate  Pier  Company,  8  B.  (c)  Ante,  p.  1099. 

&  A.   220;   Clarke  v.   Leicestershire,  ^-c.  (d)  Per  BuUer,  J.,  Doug.  \ 5%,  ' 

Canal  Company,  6  Q.  B.  898;  Green  v.  ! 
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that  was  sufficient,  and  the  court  could  not  intend  facts  inconsistent 
with  it,  for  the  purpose  of  making  it  bad  (e).  The  return  must  not 
have  been  argumentative  (/).  To  a  mandamus  to  elect,  it  is  a 
good  return,  that  a  person  has  been  duly  elected,  and  sworn  into 
the  office  (^).  To  a  mandamus  to  a  commissary  to  admit  A.  B. 
into  the  office  of  churchwarden,  reciting  that  he  had  been  duly 
elected,  a  return  that  A.  B.  was  not  duly  elected  is  good  (A). 

3.  Where  the  mandamus  is  to  restore  a  person  who  has  been 
removed  from  an  office,  the  return  must  be  very  accurate  in  stating, 
first,  the  power  of  the  corporation  to  remove  (i) ;  secondly,  the 
return  must  set  forth  a  sufficient  and  reasonable  cause  of  removal. 
There  are  three  kinds  of  offences  for  which  a  corporator  may  be 
removed  (A). 

First, — For  any  offence  committed  against  his  duty  as  a  cor- 
porator: in  this  case  the  corporator  is  removable  without  any 
previous  conviction  by  a  jury  (/).  The  power  of  trial,  as  well  as 
amotion,  for  an  offence  of  this  kind,  is  incident  to  every  corpora- 
tion (m). 

Secondly, — For  an  offence  which  is  in  itself  of  so  infamous  a 
nature  as  to  render  the  offender  unfit  to  execute  any  public  fran- 
chise, e.  g,,  foi^ery,  perjury,  &c.,  although  such  offence  has  not  any 
immediate  relation  to  his  office.  An  oftence  of  this  kind  ought  to 
be  established  by  a  previous  conviction  bjr  a  jury,  according  to  the 
law  of  the  land  (n).  It  is  tlie  infamy  which  renders  the  corporator 
an  improper  person  to  be  continued  in  an  office  of  trust;  therefore, 
if  the  crime  tor  which  he  is  convicted  be  such  as  does  not  carry 
such  infieimy  with  it,  it  will  be  no  cause  of  disfranchisement ;  as  if 
he  were  convicted  of  a  simple  assault  (o). 

Thirdly, — For  any  offence  of  a  mixed  nature,  as  being  an  offence 
not  only  against  the  duty  of  his  office,  but  also  a  matter  indictable 
at  common  law.  Where  the  offence  is  criminal  in  both  respects, 
the  difference  seems  to  be,  that  if  it  consists  of  one  single  fact,  as 
burning  the  charters  of  the  corporation,  bribery,  &c.,  there  must  be 
a  conviction;  but  not  where  it  may  be  considered  as  abstracted,  the 
one  from  the  other,  as  riot  and  assault  upon  any  other  member,  so 
as  to  obstruct  the  business  of  the  corporation  (^).     Misem))loying 


i: 


e)  Doug.  159.  588 ;  R.  v.  Liverpool,  2  Burr.  732. 

./)  R.  V,  Lyme  RegU,  Doug.  158;  R.  (/)  BuU.  N.  P.  206,  cites  JR.  v.  Derby, 

T.  Mayor  </ London,  13  Q.  B.  1.  9  Geo.  II.,  which  case  was  first  brought 

(g)  R,  T.  miliamt,  Say.  R.  140.  before  the  court  in  E.  T.  8  Geo.  II.    See 

(A)  R,  V.  WUliame,  8  B.  8r  C.  681 ;  R,  Session  Cases,  vol.  ii.  p.  343. 

▼.  The  Mayor  rf  New   Wutdtor,  7  Q.  B.  (m)  See   Lord  Mansfield* e    opinion,   1 

917.  Burr.  538. 

(•)  R  V.  Mayor,  ^.  rf  Doncaster,  Trin.  (n)  Per  Lord  Mansfield,  C.  J.,  in  JR.  v. 

25  &  26  Geo.  II.,  34  MS.  Seijt.  Hill,  p.  Richardeon,  1  Burr.  589. 

210.  (o)  Bull.  N.  P.  206,  cites  R.  v.  Derby, 

{k)  R.  y.  Mayor  qf  Derby,  9  Geo.  II.,  9  Geo.  II. 

BuU.  N.  P.  206 ;  R.  ▼.  Richardson,  1  Burr.  ( p)  Ibid. 
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the  corporation  money  is  not  a  sufficient  cause  of  disfranchisementy 
because  the  corporation  may  have  their  action  for  it  (q). 

Although  the  return  be  insufficient,  yet  if  it  appear  to  the  court, 
that  the  party  has  no  ground  for  being  restored,  the  court  will  not 
restore  him  (r). 

The  due  execution  of  the  power  of  removal  must  be  set  forth  in 
the  return.  In  a  return  to  a  mandamus  to  a  corporation  to  restore 
a  member  who  has  been  removed,  it  should  appear  that  the  body 
removing  had  proved  the  chai^  for  which  the  member  was  removedf. 
It  is  not  sufficient  to  state  merely,  that  he  was  present  when  the 
charge  was  made,  and  did  not  deny  it  («). 

It  is  not  a  good  return  to  state,  that  the  party  was  incapable  of 
being  elected ;  for  the  proper  way  of  trying  whether  he  was  capable 
of  being  elected,  is  by  an  mformation  in  nature  of  quo  warranto  (t). 
So,  where  all  the  proceedings  of  the  election  were  set  forth  in  the 
writ,  concluding,  "  by  reason  whereof  A.  was  elected,"  a  return, 
stating  A.  was  not  elected,  was  held  to  be  bad  (le).  Where,  npon 
a  mandamus  commanding  defendant  to  take  upon  himself  the  office 
of  common  councilman  of  the  borough  of  Leicester,  the  return  was, 
that,  by  a  bye-law,  persons  refusing  to  fill  the  office  were  subject  to 
a  certain  fine,  and  that  defendant  had  paid  the  fine ;  it  was  held, 
that  the  return  was  insufficient,  as  it  did  not  state  that  the  fine  was 
to  be  in  Ueu  of  service  {x), 

5.  The  rule  is^  not  to  presume  everything  against  the  return,  but 
not  to  presume  anything  either  one  way  or  the  other  (y). 

6.  The  return  must  not  contain  two  inconsistent  causes  (z),  other- 
wise the  court  will  quash  the  whole  return  (a).  But  severed  con- 
sistent causes  may  oe  returned:  and  where  the  causes  are  not 
inconsistent,  although  some  are  bad,  yet  the  court  may  admit  the 

good  and  reject  the  bad  (&).  It  is  not  necessary  that  every  part  of 
le  return  should  be  good;  the  court  will  not  quash  it,  if  on  the 
whole  it  state  a  sufficient  reason  to  justify  the  party  making  it  (c). 
Masters  of  grammar  schools  must  be  licensed  by  the  ordinary,  who 
may  examine  the  party  applying  for  a  licence  as  to  his  learning, 
morality,  and  religion;  and  it  is  a  good  return  to  a  mandamus 
to  the  ordinary  to  grant  such  a  licence,  that  the  party  applying 
refiised  to  be  examined  as  to  his  sufficiency  in  learmng  {d).  To  a 
mandamus  to  restore  J.  S.  to  the  office  of  sexton,  the  defendant 
returned,  that  J.  S.  was  not  duly  elected  according  to  the  ancient 

(q)  R.  V.  Chalke,  Lord  Raym.  226.  («)  See  2  T.  R.  456. 

(r)  Per    Cur.,  in    &    y.    Tidderly,  1           (a)  Adm.  K  t.  Mayor  qf  Cambridge,  2 

Siderf.  14.  T.  R.  456.     See  also  A  ▼.  Ifayor  ^  Korit, 

(f )  R.  T.  Paversham,  8  T.  R.  352.  6  T.  R.  66, 

(t)  R.  ▼.  Doneasier,  Say.  R.  40.  (6)  fTright  ▼.  Faweett,  4  Burr.  2041 ; 

(m)  a  v.  Mayor  rf  York,  6  T.  R.  6%,  R,  ▼.  Mayor  of  New  fVindeor,  7  Q.  B.  908. 

(x)  R  y.  S.  Bower,  the  younger,  I  B.  k  (e)  R.  y.  ArehhUkop  rf  York,  6  T.  R. 

C.  585.  49a 

(y)  R.  y.  Lyme  Regie,  Doug.  158.  {d)  5.  (7. 
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custom  of  the  parish;  and  further,  there  was  a  custom  for  the 
inhabitants  in  vestry  to  remove  the  sexton  from  his  office,  and  that 
J.  S.  was  removed  pursuant  to  such  custom:  it  was  held,  that  there 
was  not  any  repugnancy  in  saying,  that  J.  S.  was  not  duly  elected; 
but  that,  being  in  fact  elected,  they  had,  according  to  an  ancient 
custom,  removed  him.  in  either  case,  they  were  equally  entitled 
to  exercise  that  right.  The  return,  therefore,  was  allowed  {e).  The 
return  need  not  be  under  the  seal  of  the  corporation,  nor  need  it 
be  signed  by  the  mayor:  for  the  return  of  a  mandamus  is  matter  of 
record,  and  acts  done  by  a  corporation  upon  record,  are  not  required 
to  be  under  hand  or  seal;  for  in  such  case  an  action  lies  against  a 
body  politic,  or  the  persons  who  procure  the  fals^  return  (/). 
Where  a  return  of  a  mandamus  to  restore  a  party  to  a  corporate 
office  is  defective  in  form,  but,  on  the  whole,  it  appears  that  there 
is  good  ground  for  amotion,  the  court  will  not  award  a  peremptory 
mandamus;  the  only  effect  of  which  would  be  to  compel  the  cor- 
poration to  restore  an  officer  whom  they  would  be  bound  imme- 
diately to  remove  in  a  more  formal  manner  {g).  Clerical  mistakes 
in  the  return  may  be  amended,  even  after  it  is   filed  (A).    The 

Erosecutor  of  a  mandamus  to  which  a  return  has  been  made, 
aving  moved  for  a  concilium,  (and  the  court,  having,  upon  argu- 
ment, adjudged  that  the  return  is  sufficient  in  law,)  cannot  after- 
wards traverse  the  facts  contained  in  the  return  (t). 

7.  A  return  to  a  mandamus  traversing  matter  of  law  is  bad  (A). 
And  so  also  is  a  return  which  applies  only  to  matter  stated  in  the 
writ,  as  a  consequence  of  the  neglect  of  duty  imputed,  and  does 
not  answer  the  mandatory  part  of  th^  writ  (/). 

8.  A  return  is  not  allowed  to  a  peremptory  writ  of  mandamus  (m). 


VIII.  Of  the  Remedy,  where  the  Party  to  whom  the  Writ  of  Man- 
damus is  directed  does  not  mahe  any  Retvmy  or  where  he 
makes  an  insufficient  or  false  Return. 

The  first  writ  of  mandamus  always  concludes  with  commanding 
obedience,  or  cause  to  be  shown  to  the  contrary  (n) ;  but  if  a 
return  be  made  to  it,  which  upon  the  face  of  it  is  msufficient,  the 
court  will  grant  a  peremptory  mandamus;    and  if  that   be  not 

(•)  it.  ▼.  TmifUtm  St.  Jomet,  Cowp.  418.  965  t  8  P.  &  D.  622  {  iL  ▼.  Oundk,  1  A. 

(/)  R,  T.  Mayor  rfBxeter,  Lord  Kaym.  &  E.  288;  3  Nev.  &  M.  484 ;  and  R,  v. 

228.    See  also  R.  y.  Chalice,  Lord  Rayin.  Eastern  Countiet  RaUway,  10  A.  &  £.  631 ; 

848,  S.  P.  2  P.  &  D.  648. 

Or)  R.  T.  OriffUhe,  5  B.  ft  A.  781.  {k)  R.  ▼.  Brietol  Docks  Company,  2  Q. 

(h)  JR.  ▼.  Lyme  RegU,  Doug.  167.  B.  64;  it.  v.  Lyme  Regis,  Doug.  169. 

(0  it.    on  Prosecution  rf  M,  Scales  ▼.  (0  Ibid. 

Mayor  and  Aldermen  qf  London,  3  B.  &  Ad.  (m)  R,  ▼.  Ledgard,  1  Q.  B.  616  ;  it.  ▼. 

266  ;  it.  ▼.  North  Midland  Railway,  4  B.  Hudson,  9  Jur.  846. 

&  Ad.  966.    See  it.  ▼.  Payn,  11  A.  &  E.  (n)  Bull.  N.  P.  201. 
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obeyed,  an  attachment  will  issue  against  the  persons  disobeying  it. 
So  if  the  return  consists  of  several  distinct  matters,  and  issue  is 
joined  on  the  only  one  of  them  which  constitutes  a  valid  return, 
on  a  verdict  being  found  for  the  Crown,  a  peremptory  mandamus 
will  issue,  notwithstanding  that  the  prosecutor  has  left  the  other 
insufficient  matters  unanswered  (o).  If  no  return  be  made,  the 
court  will  grant  an  attachment  against  the  persons  to  whom  the 
mandamus  was  directed ;  with  this  difference,  however,  that  where 
a  mandamus  is  directed  to  a  corporation  to  do  a  corporate  act, 
and  no  return  is  made,  the  attachment  is  granted  only  against 
those  particular  persons  who  refuse  to  pay  obedience  to  the  man- 
damus ;  but  where  it  is  directed  to  several  persons  in  their  natural 
capacity,  the  attachment  for  disobedience  must  issue  against  all, 
though,  when  they  are  before  the  court,  the  punishment  will  be 
proportioned  to  their  offence  (p). 

If  the  return  upon  the  face  of  it  be  good,  but  the  matter  of  it 
false,  an  action  upon  the  case  lies  for  the  party  injured  against  the 

Cersons  making  such  Mse  return.  And  where  the  return  is  made 
y  several,  the  action  may  be  either  joint  or  several,  it  being 
founded  upon  a  tort :  but  if  it  appear  upon  evidence  that  the  de- 
fendant voted  against  the  return,  out  was  overruled  by  a  majority, 
the  plaintiff  will  be  nonsuited  (q) ;  and  though  the  return  be  made 
in  tne  name  of  the  corporation,  yet  an  action  will  lie  against  the 
particular  persons  who  caused  the  return  to  be  made  (r) ;  or  if  the 
matter  concern  the  public  government,  and  no  particular  person  be 
so  interested  as  to  maintain  an  action,  the  court  will  grant  an  infor- 
mation against  the  persons  -making  the  return  («).  The  return 
must  be  filed  and  allowed  before  me  information  can  be  moved 
for.  A  mandamus  was  directed  to  the  mayor,  bailiff,  and  bur- 
gesses of  A.  The  mayor  made  a  return;  a  motion  was  made  to 
stay  the  filing  of  it,  upon  a  suggestion  that  the  return  was  made 
against  the  votes  of  the  majority,  who  would  have  obeyed  the 
writ  But  the  court  resolved,  that  they  could  not  refuse  the 
mayor's  return,  because  he  was  the  principal  officer  to  whom  the 
writ  was  directed  and  actually  delivered ;  and,  as  he  had  returned 
and  brought  in  the  writ,  it  was  not  fit  that  the  court  should 
examine  upon  affidavits  whether  the  majority  consented.  But  if 
the  mayor  had  made  any  return  contrary  to  the  votes  of  the 
majority  it  was  at  his  peril,  and  the  way  to  punish  him  was  by 
information  {t\ 

Note, — Where  several  join  in  an  application  for  a  mandamus, 

(o)  R.  V.  Luton  Roads,  1  Q.  B.  860.  (r)  Per  Holt,  C.  J.,  Lord  Raym.  56%. 

( p)  A.  V.  Ooer§eer§  qf  Si.  Chad't,  Salop,  {s)  Surgeons*  Comp,,  Salk.  874 ;  R,  ▼. 

H.  8  Geo.  II.,  MS.,  Bull.  N.  P.  201,  S,C.  Mayor  </  Nottingham,   H.  25  Geo.   II., 

An  objection  may  be  Uken  to  the  writ,  Bull  N.  P.  203,  S.  P. 

on  ahowing  cause  against  the  attachment  (/)  R,  ▼.  Mayor  qf  Jbingdon,  Salk.  431 ; 

R,  V.  Ledgard,  1  Q.  B.  616.  Carth.  499,  S.  C 

(q)  Carth.  172. 
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they  may  all  join  in  the  action  for  a  false  return  (i*).  And  if  in 
such  action  or  information  the  return  be  falsified^  the  court  will 
grant  a  peremptory  mandamus ;  however,  it  cannot  be  moved  for 
until  four  days  after  the  return  of  the  postea,  because  the  defend- 
ants have  that  time  to  move  in  arrest  of  judgment  {x) :  and  the 
court  will  not  award  a  peremptory  mandamus  until  the  proceed- 
ings on  the  original  mandamus  are  complete  (y).  In  an  action  for 
a  false  return,  the  plaintiff  set  out,  that  he  was  chosen  upon  the 
1st  of  October,  according  to  the  custom.  Upon  evidence,  it 
appeared  that  the  custom  was  to  choose  on  the  29th  of  September, 
and  that  the  plaintiff  was  then  chosen ;  and  this  was  held  sufficient 
to  support  the  declaration,  for  the  day  in  the  declaration  is  but 
(onn{z).  If  the  mayor  of  a  corporation  procure  a  false  return  to 
be  made,  it  will  be  sufficient  evidence  against  him  that  the  manda- 
mus was  delivered  to  him,  and  that  the  mandamus  has  such  a  return 
made  ;  and  that  will  be  presumptive  evidence  against  him  that  he 
made  that  return  unless  ne  shows  the  contrary,  for  the  mayor  or 
any  other  member  of  the  corporation,  or  others,  who  shall  procure 
a  raise  return  to  be  made,  are  liable  in  their  private  capacity  (a). 
In  an  action  brought  in  C.  B.  for  a  felse  return,  the  plaintiff  ob- 
tained judgment ;  the  court  of  B.  R.  refused  to  grant  a  peremp- 
tory mandamus:  Holt,  C.  J.,  observing,  that  every  mandamus 
recites  the  fact  prout  patet  nobis  per  recordum,  and  that  they  could 
not  take  notice  of  the  records  of  the  Common  Pleas  (b).  Yet 
where,  in  an  action  for  a  false  return,  judgment  was  given  for  the 
defendant,  and,  upon  a  writ  of  error,  judgment  was  reversed  in 
the  Exchequer  Chamber,  the  Court  of  K.  B.  granted  a  peremp- 
tory mandamus  before  judgment  entered,  saying,  it  was  a  manda- 
tory writ,  and  not  a  judicial  writ  founded  upon  the  record  (c). 

Before  the  stat.  9  Ann.  c.  20  (rf),  except  in  extraordinary  cases  (e), 
an  attachment  did  not  issue  for  want  of  a  return  until  after  the 
return  of  an  alias  and  pluries  writ  of  mandamus,  and  disobedience 
of  a  peremptory  rule  to  return  (/).  But  by  that  statute,  reciting 
that  persons  who  had  a  right  to  the  office  of  mayors,  or  other 
offices  within  cities,  towns  corporate,  boroughs,  and  places,  or  to 
be  burgesses  or  freemen  thereof,  had  either  been  illegally  turned 
out,  or  liad  been  refused  to  be  admitted  thereto,  and  had  no  other 
remedy  to  procure  themselves  to  be  admitted  or  restored  than  by 
writs  of  mandamus,  the  proceedings  on  which  were  very  dilatory 
and  expensive ;  it  was  enacted, 

(«)  Greeny,  Pope,  Lord  Raym.  125.  Pope,  1  Lord  Raym.  128,  where  S.  P.  is 

(*)  Per  Holt,  C.  J.,  Buckiy  ▼.  Palmer,  laid  to  have  been  ruled. 
Salk.  430,  «1.  (c)  Bull.  N.  P.  202. 

{y)  JUg.  V.  Baldwin,  8  A.  &  E.  947 ;  3  {d)  Repealed  as  to  so  much  as  prevents 

P.  k  D.  124.  the  re-election  of  mayors  and  other  annual 

(«)  Vaughan  v.  Lewit,  Carth.  228.  returning-officers,  by  stat.  8  &  4   Vict. 

(a)  P€r  Cur.,  IL  v.  Chalice,  Lord  Raym.  c.  47. 
848.  (e)  See  Skinn.  669. 

(6)  Jnon,,  Salk.  428,  probably  the  S.  C.  (/)  Bull.  N.  P.  203. 

as  is  reported  by  the  name  of  Green  v. 

VOL.  II.  B  E 
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1 .  That  a  return  should  be  made  to  the  first  writ  of  mandamus  (  g). 

2.  That  the  persons  prosecuting^  such  writ  might  plead  to,  or 
traverse,  all  or  any  the  material  facts  contained  in  tne  return,  to 
which  the  persons  making  such  return  should  reply,  take  issue,  or 
demur;  and  such  further  proceedings  should  be  had  therein,  as 
might  have  been  had  if  the  persons  suing  such  writ  had  brought 
their  action  on  the  case  for  a  false  return ;  and  in  case  a  verdict 
should  be  found,  or  judgment  given  for  them  upon  a  demurrer,  or 
by  nihil  dicit,  or  for  want  of  a  replication  or  other  pleading,  they 
should  recover  damages  and  costs,  and  a  peremptory  writ  of  manda- 
mus should  be  granted  without  delay  for  them  for  whom  judgment 
shall  be  given,  as  might  have  been  if  such  return  had  been  adju<lged 
insufficient ;  and  in  case  judgment  shall  be  given  for  the  persons 
making  such  return,  they  shall  recover  costs  (A). 

3.  That  the  statute  for  the  amendment  of  the  law,  (4  Ann.  c.l6,) 
and  all  the  statutes  of  jeofail  should  be  extended  to  writs  of  man- 
damus, and  the  proceedings  thereupon  (i). 

The  power  of  traversing  the  return,  which  is  given  by  the  second 
section  of  the  preceding  statute,  is  given  in  the  room  of  an  action 
for  a  false  return ;  and  as  in  such  action  it  cannot  be  said  that  the 
damages  are  collateral,  so  neither  can  it  be  said  that  they  are  col- 
lateral in  a  proceeding  under  the  statute,  for  they  are  consequent  or 
dependent  upon  the  issue,  and  the  jury  are  to  inquire  of  the 
damages  as  parcel  of  the  charge ;  and,  consequently,  if,  in  a  pro- 
ceeding under  the  statute,  the  jury  omit  to  find  damages  and  costs 
for  the  plaintiff,  whether  the  verdict  be  general  or  special,  this  defect 
cannot  be  supplied  by  a  writ  of  inquiry  (A) :  but  in  such  case  the 
party  may  bring  an  action  for  a  false  return ;  for  the  act  does  not 
take  away  the  party's  right  to  bring  such  action,  but  only  provides, 
that  in  case  damages  are  recovered  by  virtue  of  that  act,  against 
the  persons  making  the  return,  they  shall  not  be  liable  to  be  sued 
in  any  other  action  for  making  such  return  (/).  Where  issue  was 
joined  upon  the  traverse  of  the  return,  and  the  prosecutor  did  not 
proceed  to  trial  according  to  the  practice  of  the  court,  judgment  as 
in  case  of  a  nonsuit  might,  before  the  Common  Law  Procedure 
Act,  1854  (w),  have  been  given  (w). 

Since  the  preceding  statute,  a  mandamus,  in  cases  to  which 
the  statute  applies,  is  m  the  nature  of  an  action,  pleadings  therein 
being  admitted,  and  in  such  cases,  before  6  &  7  Vict.  c.  67,  a 
writ  of  error  lay  upon  the  judgment  (o);  but  upon  the  award  of 

(g)  Sect.  1.  (I)  Bull.  N.  P.  203.    See  Str.  1053. 

{h)  Sect  2.     A  traverse  of  an  imma-  (m)  See  ante,  p.    1099,  and  15  &  16 

terial  allegation  will,  of  course,  be  bad.  Vict.  c.  76,  s.  100. 

H.  V.  Deiidy,  1  E.  &  B.  829.  («)   IVigan  v.  Holmes,  Say.  R.  110 ;  JL 

(»)  Sect.  7.     See  ante,  p.  1099.  v.  Mayor  of  Stafford,  4  T.  R.  689. 

(k)  Kynaaton  v.   Mayor  of  Shrewsbury,  (o)  1  P.  Wms.  851;    Str.  1052;    R.  v. 

T.  9  &  10  Geo.  IL,  MS.,  and  Str.  1052,  Manchester  and  Leeds   Railway,  3  Q.  B. 

S.  C.  528  ;   1  G:  &  D.  838. 
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a  peremptory  mandamusi  in  a  case  to  which  the  statute  of  Anne 
does  not  apply,  a  writ  of  error  was  held  not  to  lie  (p).  It  appears 
from  the  wording  of  the  statute,  that  there  are  many  cases  to 
which  it  does  not  extend ;  therefore  in  all  those  cases  the  pro- 
ceedings must  have  been  according  to  the  course  of  the  common 
law  {q).  But  by  1  Will.  IV.  c.  21,  [30th  March,  1831,]  s.  3,  after 
reciting  that  the  provisions  contained  in  the  9th  Ann.  c.  20,  had 
been  found  useful  and  convenient,  and  that  the  same  ought  to  be 
extended  to  the  proceedings  on  other  such  writs,  it  is  enacted,  that 
the  several  enactments,  contained  in  the  said  statute  relating  to  the 
return  to  writs  of  mandamus  and  the  proceedings  on  such  returns, 
and  to  the  recovery  of  damages  and  costs,  shall  be  and  are  extended 
and  made  applicable  to  all  other  writs  of  mandamus  and  the  pro- 
ceedings thereon,  except  so  far  only  as  the  same  may  be  altered  by 
this  act  (r).  These  alterations  are  as  follow : — The  4th  section,  re- 
citing, that  writs  of  mandamus,  other  than  such  as  relate  to  the 
offices  and  franchises  provided  for  by  the  9th  of  Anne,  are  some- 
times issued  to  officers  and  other  persons,  commanding  them  to 
admit  to  offices,  or  to  perform  other  matters,  in  respect  whereof  the 
persons  to  whom  such  writs  are  directed  claim  no  right  or  interest, 
or  whose  frmctions  are  merely  ministerial  in  relation  to  such  offices 
or  matters,  and  that  it  may  be  proper  such  officers  and  persons 
should,  in  certain  cases,  be  protected  ap^ainst  the  payment  of  damages 
or  costs,  to  which  they  might  otherwise  become  liable,  enacts,  that 
the  court,  if  it  shall  see  fit,  may  make  rules  and  orders,  calling  not 
only  on  the  person  to  whom  such  writ  may  be  required  to  issue,  but 
also  every  other  person  having  or  claiming  any  right  or  interest  in 
or  to  the  matter  of  such  writ,  to  show  cause  against  the  issuing  of 
such  writ  and  payment  of  costs  of  the  application ;  and  upon  the 
appearance  of  such  other  person,  or  in  default  after  service,  to 
exercise  all  such  powers  and  authorities,  and  make  all  such  rules 
and  orders,  applicable  to  the  case,  as  are  or  may  be  given  or  men- 
tioned by  or  in  any  act  passed  during  this  session,  for  giving  relief 
against  adverse  claims  made  upon  persons  having  no  interest  in  the 
subject  of  such  claims  («) :  provided,  that  the  return  and  issues  in 
fact  or  in  law  shall  be  made  and  joined  in  the  name  of  the  person 
to  whom  the  writ  is  directed  ;  but  the  court  may  direct  the  same 
to  be  made  and  joined  on  the  behalf  of  such  other  person  as  may 
be  mentioned  in  such  rules,  and  in  that  case  such  other  person 
shall  be  permitted  to  frame  the  return,  and  to  conduct  the  sub- 
sequent proceedings  at  his  own  expense  (0 ;  and  in  such  case,  if 

(p)  Dean  qf  Dublin  ▼.    Tlie    King  {in  are  to  be  taken  for  the  purposes  of  that 

error),  D.  P.,  2l8t  April,  1724,  1  Bro.  P.  plea  only.     R.  v.  Smith,  5  Q.  B.  6U, 

C.  73,  Torolins'  edit.  (»)  See  the  provisions  of  lSc2  Will.  IV. 

(9)  BulLN.  P.  204.  c.  58. 

(r)  An  order  to  plead  several  matters  (0  It  is  in  the  discretion  of  the  court 

may  be  made  under  this  section.    R.  v.  whether   they  will  exercise  this  power. 

Ambergate  Railway,  17  Q.  B.  957.     Ad-  R,  v.  Cheek,  9  Q.  B.  942 ;  Paynter  v.  R,, 

missions  contained  in  any  particular  plea  10  Q.  B.  908  ;  14  L.  i.,  M.  C.  182. 
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any  judgment  shall  be  given  for  or  against  the  party  suing  such  writ, 
such  judgment  shall  be  given  against  or  for  the  person  on  whose 
behalf  the  return  shall  be  expressed  to  be  made,  and  who  shall 
have  the  like  remedy  for  recovery  of  costs  and  enforcing  judg- 
ment, as  the  person  to  whom  the  writ  shall  have  been  directed 
might  and  would  otherwise  have  had.  The  proceedings  are,  by 
the  5th  section,  not  to  abate  by  the  death,  resignation,  or  removal 
from  office,  of  the  person  making  the  return  under  the  authority  of 
this  act,  and  peremptory  writ  may  be  directed  to  the  successor. 
The  6th  section  is  general,  and  enacts,  that  in  all  cases  of  applica- 
tion for  any  writ  of  mandamus,  the  costs  of  such  application, 
whether  the  writ  be  granted  or  refused,  and  also  the  costs  of  writ, 
issued  and  obeyed,  shall  be  in  the  discretion  of  the  court,  who  are 
to  order  by  whom,  and  to  whom,  the  same  shall  be  paid  (m).  The 
rule  acted  on  by  the  court  under  this  section  is,  that,  where  an 
application  for  a  mandamus  is  made  and  opposed,  the  unsuccessful 
party  pays  costs,  except  under  very  peculiar  circumstances  (v).  In 
a  case  where  the  proceedings  had  commenced  before  this  act  came 
into  force,  the  court  refused  the  application  for  costs  (x).  Under 
this  statute,  the  costs  may  be  obtained  by  a  distinct  motion  afler 
issuing  of  the  writ  (y). 

The  stats.  9  Ann.  c.  20,  and  1  W.  IV.  c.  21,  gave  no  power  to  a 
prosecutor  to  demur  to  the  return,  so  that  the  decision  of  the 
court  as  to  the  validity  of  the  return  might  be  reviewed  by  a  writ  of 
error;  to  remedy  which  the  6  &  7  Vict.  c.  67  was  passed,  whereby  it 
is  enacted,  that  in  all  cases  in  which  the  person  prosecuting  any 
writ  of  mandamus  shall  wish  or  intend  to  object  to  the  validity  of 
any  return  already  made  or  hereafter  to  be  made  to  the  same,  he 
shall  do  so  by  way  of  demurrer  to  the  same,  in  such  manner  as  is 
now  used  in  personal  actions :  and  thereupon  the  writ  and  return 
and  demurrer  shall  be  entered  upon  record ;  and  such  further  pro- 
ceedings shall  be  thereupon  had  as  upon  a  demurrer  to  pleadings 
in  personal  actions ;  and  the  court  shall  thereupon  adjudge  either 
that  the  return  is  valid  in  law,  or  that  it  is  not  valid  in  law ;  or 
that  the  writ  of  mandamus  is  not  valid  in  law  :  and  if  they  adjudge 
that  the  writ  is  valid  in  law,  but  that  the  return  thereto  is  not  valid 
in  law,  then  and  in  every  such  case  they  shall  also  by  their  said 
judgment  award  that  a  peremptory  mandamus  shall  issue  in  that 
behalf;  and  thereupon  such  peremptory  writ  of  mandamus  may  be 
sued  out  and  issued  accor^Jingly,  at  any  time  after  four  days  from 
the  signing  of  the  said  judgment :  and  it  shall  be  lawful  for  the 
said  courts  respectively,  and  they  are  hereby  required,  in  and  by 

(tt)  See  Reg.  v.  Fall,  1  G.  &  D.  117 ;  1  Q.  B.  577  ;  A.  v.  Justices  o/  Surrey,  9  Q. 

Q.  B.  636  ;  Reg.  v.  Kelk,  1  G.  &  D.  127 ;  B.  37. 

1  Q.  B.  660  :  Reg,  v.  Corpora/ ton  of  New-  (v)  R,  v.  Justices  of  Surrey^  14  Q.  B. 

1  Q.  B.  751 ;  1  G.  &  D.  388 ;  and  684.. 


sec  Emery  v.  Corporation  qf  Malmeslmry,  8  (x)  R,  v.  WiXj  2  B.  &  Ad.  203. 

iy)  R.  V.  Kirkcy  5  B.  &  Ad.  1089. 
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their  said  judgment  to  award  costs  to  be  paid  to  the  party  in 
whose  favour  they  shall  thereby  decide  by  the  other  party  or 
parties. 

By  sect.  2, — ^Whenever  any  such  judgment  as  is  hereinbefore 
mentioned  shall  be  given,  or  whenever  issue  in  fact  or  in  law 
shall  be  joined  upon  any  pleadings  in  pursuance  of  the  said  recited 
acts  or  either  of  them,  and  judgment  shall  be  given  thereon  by  any 
of  the  courts  aforesaid,  it  shall  be  lawful  for  any  party  to  the  record 
in  any  of  such  cases  who  shall  think  himself  aggrieved  by  such 
judgment  to  siie  out  and  prosecute  a  writ  of  error,  for  the  purpose 
of  reversing  the  same,  in  such  manner  and  to  such  court  or  courts 
.  as  a  party  to  any  personal  action  in  the  said  court  may  now  sue 
out  and  prosecute  a  writ  of  error  upon  the  judgment  in  such  action; 
and  such  and  the  like  proceedings  shall  thereupon  be  had  and  taken, 
and  such  costs  awarded,  as  in  ordinary  cases  of  writs  of  error  upon 
judgments  of  the  said  courts  respectively  in  personal  actions :  and 
if  the  judgment  of  such  court  be  reversed  by  the  said  court  of  error, 
the  said  court  of  error  shall  thereupon  by  their  judgment  not  only 
reverse  the  same,  but  shall  also  in  addition  thereto  give  the  same 
judgment  which  the  court  whose  judgment  is  so  reversed  ought  to 
have  given  in  that  behalf;  and  if  by  their  said  judgment  they  shall 
awat-d  that  a  peremptory  writ. of  mandamus  shall  issue,  the  same 
shall  and  may  accordingly  be  issued  by  the  proper  officer  in  the 
office  from  which  such  writs  issue,  as  the  case  may  be,  upon  pro- 
duction to  him  of  an  office  copy  of  the  said  judgment  of  the  same 
court  of  error ;  which  shall  be  his  authority  and  warrant  for  so 
doing :  provided  always,  that  bail  in  error  to  the  amount  of  fifty 
pounds,  or  such  other  sum  as  may  by  any  rule  of  practice  be  ap- 
pointed as  hereinafter  provided,  shall  be  duly  put  in  within  four 
days  after  the  allowance  of  the  said  writ  of  error ;  and  the  same 
shall  afterwards  be  duly  perfected  according  to  the  practice  of  the 
court  wherein  the  said  original  judgment  was  given,  otherwise  the 
plaintiff  in  error  shall  be  deemed  to  have  abandoned  his  writ  of 
error,  and  the  same  shall  not  be  further  prosecuted. 

And  by  sect.  3, — No  action,  suit  or  other  proceeding  shall  be 
commenced  or  prosecuted  against  any  person  lor  anything  done  in 
obedience  to  any  peremptory  writ  of  mandamus  issued  by  any  court 
having  authority  to  issue  writs  of  mandamus.  On  motion  for  a 
mandamus  to  justices,  however,  the  court  will  not,  where  they 
doubt  whether  the  writ  ought  or  ought  not  to  be  granted,  direct  it 
to  issue  merely  in  order  that  the  justice  may  make  a  return,  and 
obtain  the  protection  of  this  section.  And  where  a  mandamus  is 
directed  to  justices,  they  ought  not  to  make  a  return  merely  to 
gain  the  protection  of  the  statute,  instead  of  obeying  the  writ  {z), 

(«)  R,  y.  Lord  Dartmouth,  6  Q.  B.  878. 
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I.  Of  Actions  by  Servants  against  their  Masters  for  the  Recovery 
of  their  Wages, 

If  a  person  retain  a  servant,  under  an  agreement  to  pay  him  so 
much  by  the  day,  month,  or  year,  in  consideration  of  the  service 
to  be  performed,  the  servant,  having  iulfiUed  his  part  of  the  con- 
tract, may  maintain  an  action  against  the  master,  or,  in  case  of 
his  death,  against  his  personal  representative,  for  a  breach  of  the 
contract  on  the  part  of  the  master.  The  form  of  action  will  de- 
pend upon  the  nature  of  the  contract :  if  the  contract  be  by  deed, 
an  action  of  debt  or  covenant  must  be  brought ;  if  by  parol  (t.  e, 
in  writing,  but  not  a  specialty,  or  verbal),  an  action  of  debt  or 
assumpsit. 

If  a  servant  be  hired  in  the  general  way,  without  mentioning 
the  time,  that  is  in  general  a  hiring  for  a  year ;  but  this  is  not  an 
inflexible  rule  of  law,  but  must  be  considered  in  connection  with 
the  special  circumstances  of  the  case  (a). 

If  a  clerk  or  servant,  engaged  at  a  fixed  salary,  payable  quarterly 
or  yearly,  resign  his  employment  in  the  middle  of  a  quarter,  he  is 
not  upon  that  agreement  entitled  to  a  proportionate  part  of  his 
salary.     But  where  there  has  been  no  misconduct  on  either  side, 

(a)  Fawcett  y.  CaaK  5  B.  &  Ad.  904;       Doumy.  Pinto,  9  Ezch.  827;  S.  C  24  L. 
Baxttr  V.   Nurttt  7   Scott,  N.  R.   801 ;      J.,  Exch.  108. 
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it  may  be  left  as  a  question  for  the  jury  whether  the  facts  of  the 
case  raise  a  presumption  that,  at  the  time  of  the  resignation,  there 
was  a  new  agreement  that  a  payment  for  the  broken  quarter  should 
be  made  (6).  If  the  hiring  be  general,  but  the  remuneration  so 
much  a  month,  an  action  accrues  at  the  end  of  each  month  to 
recover  the  month's  wages  (c). 

The  plaintiff,  commencing  his  service  in  March,  1793,  served 
the  defendant,  an  army  agent,  in  the  capacity  of  his  clerk,  for 
several  years,  until  December  23,  1826,  at  which  time  the  defend- 
ant, witliout  assigning  any  reason,  dismissed  the  plaintiff,  who  was 
willing  to  have  continued :  it  appeared  that,  in  one  year,  the 
salary  had  been  paid  Quarterly,  but  for  the  last  six  years  before 
1826  it  was  paid  monthly;  it  was  held,  that  there  was  an  implied 
yearly  hiring,  and  that  defendant  was  bound  to  pay  the  salary 
up  to  the  end  of  the  year,  and  that  a  contract  m  writing  was 
not  necessary  {d).  A  clerk,  whose  salary  was  paid  quarterly,  dis- 
missed in  a  broken  quarter,  brought  an  action  for  an  improper 
dismissal,  and  recovered  damages  which  did  not  include  the  ser- 
vices rendered  by  him  during  the  broken  quarter.  He  aftei*wards 
brought  an  action  on  the  common  counts  for  such  services.  It 
was  held,  that  these  could  not  be  recovered  in  this  form  of  action, 
as  by  bringing  the  first  action  he  had  treated  the  contract  as  still 
open,  and  could  not  afterwards  treat  it  as  rescinded,  but  that  in 
the  first  action  the  jury  ought  to  have  been  directed  to  take  the 
fact  of  his  actual  service  dunng  the  broken  quarter  into  considera- 
tion in  estimating  the  damages  in  the  first  action  (e).  Where  the 
contract  was  to  serve  as  reporter  to  a  newspaper  for  one  whole 
year  from  a  certain  day,  and  so  fi-om  year  to  year  to  the  end  of 
each  year  commenced,  so  long  as  the  parties  should  respectively 
please ;  it  was  held,  that  this  contract  could  only  be  terminated  at 
the  end  of  a  current  year(/).  But  if  there  be  a  recognized  usage 
in  any  particular  as  to  the  duration  of  the  hiring,  or  the  amount  of 
notice  required  to  determine  it,  that  usage  will  be  taken  as  tacitly 
annexed  to  the  contract  between  the  parties,  unless  excluded  by 
the  terms  (ff) ;  and  whether  such  custom  is  excluded  by  the  terms 
of  the  contract  is  a  question  of  law  for  the  court  (h).  A  com- 
mission of  bankrupt  does  not  operate  as  a  dissolution  of  the  con- 
tract of  hiring  between  the  bankrupt  and  his  clerk  (i).  If  a  part- 
nership be  dissolved  and  another  formed,  and  a  servant  of  the  old 
partnership  enters  into  an  agreement  to  serve  the  new,  this  operates 

(b)  Lamburn  ▼.    Cruden,  2   M.  &  Gr.       S.  C.  19  L.  J.,  Q.  B.  410. 

258  ;  2  Scott,  N.  R.  533.     See  Huttman  (/)  mUiams  v.  jBryne,  7  A.  &  E.  177. 

y.   BoulnoU,  2  C.  &  P.  612;  Baylty  v.  {g)  Metzner  v.    Bolton,  9  Exch.  518; 

Bimmeil,  1  M.  &  W.  506.  S,  C.  23  L.  J.,  Exch.  ISO. 

(c)  Tatflor  v.  Laird,  1  H.  &  N.  266;  {h)  Parkers,  Ibbelson,  27  L.  J.,  C.  P. 
S,  a  25  L.  J.,  Exch.  329.  236. 

{d)  Beeiton  v.  Collyer,  4  Bingh.  809.  (t)  Thomas  v.  Williams,  1  A.  &  E.  685. 

(«)  Goodman  y.  Poeock,  15  Q.  B.  576 ; 
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as  an  exoneration  of  any  breach  of  contract  between  master  and 
servant  occasioned  by  the  dissolution;  for  there  cannot  be  two 
co-existent  agreements  by  the  same  person  to  serve  different 
firms  composed  of  different  persons^  and  the  second  agreement  is 
thus  an  implied  surrender  of  the  first  (k).  In  the  case  of  domestic 
servants,  tlie  rule  is  well  estabhshed,  that  the  contract  may  be 
determined  by  a  month's  notice  or  a  month's  wages  (/).  A  head 
gardener  is  a  domestic  servant  (m);  not  so  a  servant  in  hus- 
bandry (n),  or  a  governess  (o). 

A  master  may  discharge  his  servant  at  a  moment's  warning  for 
misconduct  (/?),  e.ff,  for  being  absent  when  wanted,  sleeping  from 
home  at  night  without  his  master's  leave  (q) ;  or,  in  the  case  of  a 
mercantile  clerk,  for  asserting  that  he  is  a  partner  in  the  busi- 
ness, &c.  (r).  If  a  domestic  servant  has  not  been  guilty  of  miscon- 
duct, and  the  master  discharges  him  without  warning,  the  servant  in 
that  case  will  be  entitled  to  a  month's  wages  beyond  the  wages  due 
for  the  period  of  actual  service  («).  But  the  action  must  be  for  an 
improper  dismissal :  the  wages  cannot  be  recovered  under  the  com- 
mon count  for  work  and  labour  (<).  Where  a  servant,  under 
a  general  hiring  at  the  rate  of  so  much  per  annum,  is  dismissed  for 
misconduct,  he  cannot  recover  any  of  the  salary  of  the  current 
year,  even  for  the  time  during  which  he  has  served  {u).  Nor  is  it 
necessary  that  a  master,  having  a  good  cause  of  dismissal,  should 
either  state  it  to  the  servant  or  act  upon  it ;  it  is  sufficient  if  the 
cause  exist,  and  the  servant  is  not  entitled  to  object  that  it  is  not 
the  cause  for  which  he  was  dismissed  (or).  But  it  is  otherwise 
where  the  act  of  misconduct  was  not  known  to  the  master  at  the 
time  of  the  discharge,  as  it  could  not  then  have  been  the  cause  of 
it(y).  Where  part  of  the  contract  of  hiring  was,  that  the  plaintiff 
should  use  his  best  endeavours  to  promote  the  interests  of  the 
defendant,  in  an  action  brought  for  a  wrongful  dismissal,  it  was 
held  to  be  a  good  defence,  that  the  plaintiff  did  not  use  his  best 
endeavours  to  promote  the  defendant's  interest^  and  that  therefore 
he  dismissed  him  {z). 

Where  a  person  performed  work  for  a  committee,  under  a  reso- 
lution entered  into  by  them, "  That  any  service  to  be  rendered  by  him 

{k)  Bohton  y.  Cowley ^  28  L.  J.,  Exch.  (r)  Amor  if,  Fearon,  9  A.  &  E.  54S. 

705.  (»)  Per  Kenyan,  C.  J.,  in  Robkuan  v. 

(/)  Per  LUiledale,  J.,  Faweett  v.   Cash,  Hindman,  uhi  sup, 

6  B.  &  Ad.  908.  {t)  Fewings  v.  Tindal,  1  Exch.  295. 

(m)  Nowlan  v.  Ablett,  2  Cr.  M.  &  R.  (u)  Turner  y.  Robinson,  5  B.  &  Ad.789. 

64.  (x)  Bidgway    y.    Hungerford     Market 

(n)  Lilley  y.  Efwin,  11  Q.  B.  742  ;  S,  C.  Company,  3  A.  &  E.  171. 

17  L.  J.,  Q.  B.  132.  (y)  Cussons   y.   Skinner,  11   M.  &  W. 

(o)  Todd  y.  Kerrick,  8  Exch.  151;  S,C,  161 ;  and  see  Spotswood  y.  Barrow,  5  Exch. 

22  L.  J.,  Exch.  1.  110;  S,  C.  19  L.  J.,  Exch.  226. 

(p)  Robinson  y.  Hindman,  3  Esp.  N.  P.  (s)  Arding  v.   Lomas,  10  Exch.  734; 

C.  235.  S,  C,  24  L.  J.,  Exch.  80. 

{q)  Turner  y.  Mason,  H  M.  &  W.  112. 


MASTER  AND  SERVANT.  1115 

should,  at  a  certain  time,  be  taken  into  consideration,  and  such  re- 
muneration be  made  as  should  be  deemed  right ;"  it  was  held,  that 
an  action  would  not  He  to  recover  a  compensation  for  such  work, 
the  resolution  importing  that  the  committee  were  to  judge  whether 
any  compensation  was  due  (a).  However,  in  a  case  where  A. 
agreed  to  enter  into  the  service  of  B  ,  and  wrote  to  him  a  letter  as 
foUowB :  "  I  hereby  agree  to  enter  your  service  as  weekly  mana- 
ger, commencing  next  Monday ;  and  the  amount  of  payment  I  am 
to  receive  I  leave  entirely  to  you."  A.  served  B.  in  that  capacity 
six  weeks.  It  was  held  (Parksy  B.,  dissentiente),  that  the  contract 
implied  that  A.  was  to  be  paid  something  at  all  events  for  the  ser- 
vices performed ;  and  that  the  jury,  in  an  action  on  a  quantum 
meruit^  might  ascertain  what  B.,  acting  bon&  Jide,  ou^ht  to  have 
awarded  (6).  A.  having  performed  gratuitously  services  for  B., 
received  from  him  a  promissory  note,  with  an  understanding  that 
he  would  accept  it  not  only  as  a  gift  for  what  was  past,  but  that  it 
should  be  a  remuneration  for  future  services  to  be  rendered  as  long 
as  B.  should  require  them.  A.  continued  to  perfonn  thie  services 
until  B.'s  death,  when  he  sued  B.'s  executors  upon  the  note ;  it 
was  held,  that  as  there  was  no  contract  binding  A.  to  perform 
future  services,  there  was  no  consideration  (c). 

Where  the  declaration  stated  a  contract  for  service  for  certain 
wages  per  annum,  subject  to  be  determined  at  a  month's  notice, 
and  alleged  that  the  defendant  dismissed  the  plaintiff  without  a 
month's  notice,  by  means  whereof  plaintiff  lost  all  the  wages,  &c., 
he  might  have  acquired  from  being  continued  in  the  service ;  it 
was  held,  that  the  plaintiff  was  only  entitled  to  recover,  as  damages, 
wages  for  one  month ;  and  that  the  arrears  of  salary,  due  to  him  at 
the  time  of  dismissal,  could  only  be  recovered  in  indebitatus 
assumpsit  for  work  and  labour  (d).  But  a  servant,  under  a  quar- 
terly hiring,  improperly  dismissed  in  the  middle  of  a  quarter,  and 
who  tendered  himself,  but  was  not  allowed  to  serve  tnrough  the 
remaining  part  of  the  quarter,  cannot  recover  wages  for  sudi  part 
in  an  action  of  indebitatus  assumpsit  for  work  and  labour  com- 
menced before  the  quarter  ended  («).  If  the  contract  be  the  usual 
one  for  a  year,  determinable  at  a  month's  notice,  a  domestic  ser- 
vant, if  improperly  turned  away,  cannot  recover  wages  for  the 
month  after  dismissal  on  a  count  stating  the  contract  to  be  for 
an  entire  year;  and  he  cannot  recover  on  a  common  count 
for  wages  for  any  further  period  than  that  during  which  he 
served  (/).  The  plaintiff,  a  domestic  servant,  entered  into  the 
defendant's  service  on  the  19th  of  November,  and  on  the  15th 
January  her  mistre^  caused  her  to  be  taken,  on  a  charge  of 


(a)  Taylor  v.  Brewer ^  I  M.  &  S.  290.  cock,  ante,  p.  1113. 

(6)  BryaiU  v.  Flight,  6  M.  &  W.  114.  («)  Smith  y.  HayuHWd,  7  A*  &  E.  544 ; 

(e)  HaUe  t.  Halm,  26  L.  J.,  C.  P.  177.  2  Nev.  &  P.  432. 

{d)  HartUy  v.  Harmtm,  8  P.  ft  D.  567  ;  (/)  Fewmge  ▼.  nndal,  1  Exch.  295. 
1 1  A.  &  E.  798  ;  and  tee  iSoodman  v.  Po- 
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stealing,  before  a  magistrate,  who  remanded  her  till  the  20th, 
when  she  was  discharged.  On  the  22nd  the  plaintiff  went  to 
demand  her  clothes  and  wages,  including  1/.  Is.  in  lieu  of  a  month's 
warning.  The  defendant  tendered  her  21.  28.  for  the  two  months' 
actual  service,  but  refused  to  pay  the  additional  guinea.  It  was 
held,  that  inasmuch  as  such  placing  the  plaintiff  in  custody  was 
no  dissolution  of  the  contract,  the  plaintiff  was,  under  the  circum- 
stances, entitled  to  wages  for  the  third  month,  which  had  been 
entered  upon ;  and  that  the  whole  might  be  recovered  under  the 
common  count  for  work  and  labour  (^).  Where  to  an  action 
for  wrongfully  discharging  the  plaintiff,  the  defendant  pleads  only 
payment  of  money  into  court,  ne  cannot  prove  in  mitigation  of 
damages  that  he  discharged  the  plaintiff  for  misconduct ;  for  evi- 
dence of  such  facts  would  be  a  bar  to  the  right  to  recover,  which 
was  admitted  by  the  plea  (A). 

A  master  is  not  liable  to  his  servant  for  injuries  received  by  him 
in  consequence  of  the  breaking  down  of  an  overloaded  van  (con- 
ducted by  another  servant),  in  which  the  servant  is  travelling  on 
his  master's  business  (i) ;  unless,  indeed,  he  was  guilty  of  negli- 
gence in  employing  the  person  who  caused  the  injury  (k).  Nor  in 
general  for  any  injury  received  in  the  course  of  his  employment  (/), 
unless  the  master  be  guilty  of  negligence,  as  by  finding  insecure 
machinery,  and  tjie  servant  has  been  induced  to  work,  and  thereby 
received  the  injury,  under  the  belief  that  such  machinery  was 
secure  (m) ;  yet  if  the  servant  continued  in  the  service  with  fiiU 
knowledge  of  any  such  defect,  and  an  accident  happens,  the  master 
would  not  be  liable  (n). 

The  statutes  20  Geo.  II.  c.  19  (o),  6  Geo.  III.  c.  26,  and  4  Geo. 
IV.  c.  34,  give  powers  to  justices  to  determine  complaints  between 
masters  and  servants,  and  between  masters,  apprentices,  artificers, 
and  others  (p). 


II.  Of  the  Liability  of  the  Master  in  respect  of  Contracts 
made  by  the  Servant. 

A  contract  made  by  a  servant,  acting  under  the  express  authority 
of  the  master,  is  binding  on  the  master  (y).  And  the  same  rule 
holds,  where  the  servant  acts  under  an  implied  authority.     The 

{g)  Smith  ▼.  Kinssford,  3  Scott,  279.  L.  J.,  Exch.  296. 

(A)  Speck  V.  PhillipSyS  M.&  W.  279.  (m)  Patterton  v.    Wallace,  supra;  Bry~ 

(0  Priestley  v.  Fowler,  8  M.  &  W.  1 ;  don  w.  Stewart,  2  Macq.  H.  L.  Cas.  80, 
Wiggeity.  Fox,  11  Exch.  832;  S.  C.  25  (n)  Dynen  v.   LearJi,  26  L,  J.,   Exch. 

L.  J.,  Exch.  188  ;  Tarrant  v.  Webb,  18  C.  221 ;  Skipp  v.  Eastern  Counties  Railway, 

B.  797  ;  S.  C.  26  L.  J.,  C.  P.  261.  9  Exch.  223  ;  S.  C.  20  L.  J.,  Exch.  28  j 

(k)  Patterson  v.  Wallace,  1  Macq.  H.  L.  Williams  v.  Clough,  28  L.  J.,  Exch.  325. 
Cas.  748 ;  Tarrant  y.  Webb,  supra.  (o)  Explained  by  stat  6  &  6  Vict  c.  7. 

{I)  Hutchinson  v.  Newcastle,  York  and  {  p)  Exp,  Gordon,  25  L.  J.,  M.  C.  12. 

Berwick  Railway,  5  Exch.  348  ;  S.  C.  19  {q)  F.  N.  B.  120,  G. 
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defendant^  who  was  a  dealer  in  iron,  sent  a  waterman  to  the 
plaintiff  for  iron  on  trust,  and  paid  for  it  afterwards.  He  sent  the 
same  waterman  a  second  time,  with  ready  money,  who  received  the 
goods,  but  did  not  pay  for  them.  Pratt y  C.  J.,  ruled,  that  the 
sending  the  waterman  on  trust  the  first  time,  and  the  defendant 
paying  for  the  goods,  was  giving  the  waterman  a  credit  so  as  to 
make  the  defendant  liable  upon  the  second  contract  (r).  In  an 
action  by  a  publican,  for  beer  sold,  it  appeared  that  the  defendant 
had  dealt  with  the  plaintiff  on  credit,  and  paid  him  several  sums 
for  beer ;  at  length  the  defendant  gave  notice  to  plaintiffs  servant, 
who  brought  the  beer,  that  he  would  pay  for  the  beer  as  it  came 
in.  The  defence  to  the  present  action  was,  that  the  defendant  had 
paid  the  servant.  Lord  Eldon,  C.  J.,  thought  the  defendant  was 
liable ;  for,  as  the  change  in  the  usual  mode  of  dealing  had  been 
suggested  by  the  defendant  himself,  and  as  he  had  personal  deal- 
ings with  the  master,  in  a  particular  mode,  notice  to  the  servant 
alone  of  a  change  in  that  mode  would  not  be  sufficient;  th& defend- 
ant must  show  that  the  master  himself  had  notice  of  it,  or  he 
could  have  no  defence  to  the  action  (s).  In  an  action  on  a  farrier  s 
bill,  it  appeared  that  the  defendant,  by  an  agreement  with  the  groom, 
allowed  him  five  guineas  a-vear,  for  which  he  was  to  keep  the 
horses  properly  shod,  and  furnish  them  with  proper  medicines 
when  necessary.  Lord  Kenyan  said  that  it  was  no  defence  to  the 
action,  unless  the  plaintiff  knew  of  this  agreement,  and  expressly 
trusted  the  groom.  That  if  the  servant  buys  things  which  come  to 
his  master's  use,  the  master  should  take  care  to  see  them  paid  for ; 
for  a  tradesman  has  nothing  to  do  with  any  private  agreement 
between  the  master  and  servant  (t). 

But  where  an  express  authority  is  not  given  by  the  master,  and 
from  the  nature  of  the  case  an  authority  cannot  be  implied,  the 
master  is  not  liable.  Hence,  where  the  chaise  of  the  master  had  been 
broken  by  the  negligence  of  his  servant,  and  the  servant  desired  a 
coachmaker,  who  had  never  been  employed  by  the  master ^  to  repair  it, 
which  was  accordingly  done,  and  the  master  refusing  to  pay  the 
amount  of  the  bill  sent  in  by  the  coachmaker,  he  insisted  on  retaining 
the  chaise  as  a  lien ;  Lord  Ellenboroughy  C.  J.,  was  of  opinion,  that 
the  coachmaker  was  not  entitled  so  to  retain  it ;  for  whatever  claim 
of  that  sort  he  might  have,  he  must  derive  it  from  legitimate  authority ; 
that  unless  the  master  had  been  in  the  habit  of  employing  the  trades- 
man in  the  way  of  his  trade,  it  should  not  be  in  the  power  of  the 
servant  to  bind  him  to  contracts  of  which  the  master  had  not  any 
knowledge,  and  to  which  he  had  not  given  any  assent.  It  was  the 
duty  of  the  tradesman,  when  he  was  employed,  to  have  incjuired  of 
the  principal,  whether  the  order  was  given  by  his  authority ;  but 
having  neglected  to  do  so,  the  master  was  not  liable  to  the  demand, 

(r)  Hazard  Y.  TreadweU,  Str.  506.  (1)  Preciout  y.  Abel,  1  Esp.  N.  P.  C. 

{»)  Gratland  y.  Freenum,  3  Esp.  N.  P.       850. 
C.  85. 
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and  the  detainer  of  the  chaise  was  unlawful  (m).  When  the  master 
is  in  the  habit  of  paying  ready  money  for  articles  furnished  in 
certain  quantities  to  his  family,  if  the  tradesman  delivers  other 
eoods  of  the  same  sort  to  the  servant,  upon  credit,  without  inform- 
ing the  master  of  it,  and  the  latter  goods  do  not  come  to  the 
master's  use,  the  master  is  not  liable  (x),  A  master  contracted  with 
a  tradesman  to  serve  him  with  articles  for  ready  money,  and  the 
master  gave  his  servant  money  to  pay  for  the  articles,  which  was 
done  accordingly;  after  some  time,  the  master  turned  away  his 
servant  and  took  another,  to  whom  he  gave  money  as  before ;  the 
second  servant  did  not  pay  the  tradesman,  and  afterwards  ran 
away :  an  action  havine  been  brought  by  the  tradesman  against  the 
master;  it  was  held,  mat  the  master  was  not  liable  to  pay  the 
money  again  (y).  If  a  person  keeping  livery-stables,  and  having  a 
.  horse  to  sell,  direct  his  servant  not  to  warrant  him,  and  the  servant 
does  nevertheless  warrant  him,  still  the  master  is  liable  on  the 
warranty,  because  the  servant  was  acting  within  the  general  scope 
of  his  authority,  and  the  public  cannot  be  supposed  to  be  cognizant 
of  any  private  conversation  between  the  master  and  servant :  but 
if  the  owner  of  a  horse  were  to  send  a  stranger  to  a  ftdr,  with 
express  directions  not  to  warrant  the  horse,  and  the  latter  acted 
contrary  to  the  orders,  the  purchaser  could  only  have  recourse  to 
the  person  who  actually  sold  the  horse,  and  the  owner  would  not 
be  liable  on  the  warranty,  because  the  servant  was  not  acting 
within  the  scope  of  his  employment  {z).  A  horse-dealer's  servant, 
sent  to  deliver  a  horse  to  a  purchaser,  was  held  not  to  have  ren- 
dered his  master  Uable  by  warranting  the  horse  on  delivery ;  for  a 
warranty  by  a  person  entrusted  merdy  to  deliver  is  not  primd  facie 
binding  on  the  principal,  but  an  express  authority  must  be  shown  (a). 
An  authority  to  a  servant  to  sell  m  market  overt  is  not  to  be  con- 
strued as  a  continuing  authority,  so  as  to  justify  a  sale  by  him 
elsewhere  (b).  It  is  not  incident  to  the  employment  of  a  station- 
master  or  other  servants  of  a  railway  company,  that  they  should 
bind  the  company  by  contracts  for  surgical  attendance  on  injured 
passengers.  A  company,  therefore,  is  not  liable  for  such  attend- 
ance, without  evidence  of  express  authority  to  the  servant  to  employ 
the  surgeon  (c). 

(«)  HUcox  V.  Greenwood,  4  Esp.  N.  P.  ton,  3  T.  R.  760. 

C.  174.     See  Maunder  ▼.  Conyers,  2  Stark.  (a)  Woodin  ▼.  Burfwrd,  2  Cr.  &  M.  391, 

N.  P.  C.  281.  fter  Bay  ley,  B. 

(x)  Pearce  v.  Rogers,  3  Esp.  N.  P.  C.  (b)  Metcalfe  v.  Lumsdtn,   1  C.   &    K. 

214.     See  also  1  Show.  95.  309,  per  Ro{fe,  B. 

(v)  Stubbing  ▼.  Heintx,  Peake*s  N.  P.  (c)  Cox  v.  Midland  Counties  Railway,  8 

C.  47.  Exch.  268 }  S,  C,  18  L.  J.,  Exch.  65. 

(a)  Per  Ashkurtt,  J.,  in  Fenn  y.  Harri- 
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III.  Of  the  Liability  of  the  Master  in  respect  of  a  Tortious  Act 
done  by  the  Servant, 

An'action  on  the  case  will  lie  against  a  master  for  an  injury  done 
through  the  negligence  or  unskilfulness  of  the  servant  acting  in  his 
master's  employ  (rf).  As  where  the  servants  of  a  carman  ran  over 
a  boy  in  the  streets  and  maimed  him,  by  negligence;  an  action 
was  brought  against  the  master,  and  the  plamtifF  recovered  {e). 
So  where  the  servant  of  A.  with  his  cart  ran  against  the  cart  of 
B.,  which  contained  a  pipe  of  wine,  whereby  the  wine  was  spilled : 
an  action  was  brought  against  A.,  the  master,  and  held  to  be 
maintainable  ( /).  So  for  the  fraud  of  the  servant  acting  in  the 
course  of  his  employment  {g).  An  action  on  the  case  is  the  proper 
.remedy  for  an  injury  of  this  kind,  and  not  an  action  of  trespass  (A); 
and  this  is  the  rule  in  all  cases  where  the  master  gives  the  control 
over  a  carriage  or  animal  to  a  rational  agent.  Thus  where  a  rail- 
way train  going  at  the  rate  of  forty  miles  an  hour  drove  over  some 
sheep  which  had  strayed  upon  the  line,  in  consequence  of  the 
defective  state  of  the  fences;  it  was  held,  that  the  railway  company 
was  not  liable  in  trespass :  but  that  the  proper  form  of  action  was 
case,  either  for  permitting  the  fences  to  be  out  of  repair,  or  for 
directing  the  servant  to  drive  at  a  speed  so  as  to  interfere  with  the 
right  of  the  sheep  to  be  on  the  line  of  railway  (i). 

But  where  the  servant  commits  a  wilful  trespass,  without  the 
direction  or  assent  of  the  master,  an  action  of  trespass  will  not  lie 
against  the  master:  in  such  case  the  servant  only  is  liable  (A).  As 
if  a  servant  authorized  merely  to  distrain  cattle  dahiage  feasant, 
drives  a  horse  from  the  highway  into  his  master's  close,  and  there 
distrains  it(Z).  So  where  a  servant  of  the  defendant  wilfully  drove 
the  defendant's  chariot  against  the  plaintiff's  chaise;  an  action  of 
trespass  having  been  brought  against  the  defendant,  it  appeared  in 
evidence,  that  the  defendant  was  neither  present  at  the  time  when 
the  injury  was  committed,  nor  had  he  in  any  manner  directed  or 
assented  to  the  act  of  his  servant;  it  was  held,  that  the  action 
could  not  be  maintained  (»«).  So  the  master  is  not  liable  for  a 
wilful  fraud  committed  by  his  servant  out  of  the  scope  of  his 
authority,  or  inconsistent  with  the  course  of  his  employment  (») ; 
and  where  the  defendant  had  contracted  to  carry  the  goods  of  the 
plaintiff  in  a  certain  cart,  but  not  the  plaintiff  herself;   but  she, 

(d)  A  master  may  be  rendered  liable  to  {h)  Morley  v.  Gaisford,  2  H.  Bl.  443. 
proceedings  of  a  criminal  nature,  by  the  (t)  Sharrodv,  Loudon  and  North  Western 
acts  of  his  servant     See,  on  this  subject,  Railway,  20  L.  J.,  Exch.  185. 
Jt/omey-General  V.  Riddell,  2  Tyrvr,  52'd;  {k)  See  judgment  of  Patteson,  J.,  in 
JL  V.   Gutch,  1  M.  &  Malk.  437  ;  A.  ▼.  Lyons  y.  Martin,  8  A.  &  E.  512. 

Dixon,  4  Campb.  12  i  R.  y.Almon^  5  Burr.  (/)  Lyons  v.  Martin,  8  A.  &  E.  512. 

2686.  (m)  M* Manns  v.  Criekett,  1    East,  106  ; 

(e)  1  Raym.  739.  Gordon  v.  Rolt,  4  Exch.  365  ;  <9.  C.  18  L. 
(/)  Ibid.  J.,  Exch.  432. 

(g)  Coleman  v.  Riches,  16  C.  B.  104  ;  (»)  Coleman  v.  Riches,  16  C.  B.  104  j 

S,  C.  24  L.  J.,  C.  P.  125.  S.  C.  24  L.  J.,  C.  P.  125. 
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with  the  consent  of  the  defendant's  servant,  got  into  the  cart,  and 
met  with  an  injury  by  the  cart  breaking  down,  it  was  held,  that 
the  defendant  was  not  liable  (o). 

If  a  servant  driving  a  carriage,  in  order  to  effect  some  purpose 
of  his  own,  wantonly  strike  the  horses  of  another  person,  and 
produce  the  accident,  the  master  will  not  be  liable.  But  if,  in 
order  to  perform  his  master's  orders,  he  strikes,  but  injudiciously, 
and  in  order  to  extricate  himself  from  a  difficulty,  that  will  be  neg- 
ligent and  careless  conduct,  for  which  the  master  will  be  liable, 
being  an  act  done  in  pursuance  of  the  master's  employment  (jp). 
Where  an  injury  happens  through  the  misconduct  of  a  servant  in 
driving  his  master's  carriage ;  it  was  held,  that  the  master  was 
liable,  if  the  servant  be  guilty  of  negligence  whilst  on  his  master's 
business,  though  he  may  be  going  out  of  the  way :  but  not  if  the 
servant  uses  me  carriage  for  his  own  purpose,  and  without  his 
master's  consent  (q).  Where  one  of  a  ship's  crew  wilfully  injured 
another  ship,  without  any  direction  from  or  privity  of  the  master ; 
it  was  hela,  that  trespass  could  not  be  maintained  against  the 
master,  although  he  was  on  board  at  the  time  (r).  If  a  master 
command  his  servant  to  do  an  illegal  act,  the  servant  as  well  as 
the  master  will  be  liable  to  the  party  injured;  for  the  servant 
cannot  plead  the  command  of  the  master  in  bar  of  a  trespass  (s) : 
but  in  such  a  case,  acceptance  of  satisfaction  by  the  plaintiff  from 
the  master,  is  a  good  aefence  to  an  action  brought  against  the 
servant  {t).  An  action  on  the  case  was  brought  against  a  master 
and  his  servant,  for  breaking  a  pair  of  horses  in  Lincoln's-Inn 
Fields,  where,  being  unmanageable,  they  ran  against  and  hurt  the 
plaintiff:  it  appeared  that  the  master  was  absent;  but  it  was  held, 
on  motion  in  arrest  of  judgment,  that  the  action  would  lie;  for  it 
should  be  intended  that  the  master  sent  the  servant  to  train  the 
horses  there  (u).  In  case  against  the  defendant  for  causing  a 
quantity  of  lime  to  be  placed  on  the  high  road,  by  means  of  which 
the  plaintiff  and  his  wife  were  overturned  and  much  hurt,  and  their 
chaise  damaged;  it  appeared  that  the  defendant  having  purchased 
a  house  by  the  road  side,  (but  which  he  had  never  occupied,) 
contracted  with  a  surveyor  to  put  it  in  repair  for  a  stipulated  sum; 
a  carpenter  having  a  contract  under  the  surveyor  to  do  the  whole 
business  employed  a  bricklayer  under  him,  and  he  again  contracted 
for  a  quantity  of  lime  with  a  lime-burner,  by  whose  servant  the 
lime  in  question  was  laid  in  the  road ;  it  was  held,  that  the  action 
would  lie :  and  that  it  was  competent  to  the  plaintiff  to  bring  his 

(o)  Ly[!o  V.  Newbold,  9  Exch.  302 ;  S,  C.  (r)  Bowcher  y.  Noidttrom,  1  Taunt  568. 

23  L.  J.,  Exch.  108.  See  Nicholson  v.  Mounsey,  ifffra,  p.  1 123. 

( p)  Per  Cur.,  Crqft  v.  AlUm,  4  B.  &  A.  («)  Sandsy.  Oiild,  8  Lev.  852. 

592.  (/)  Thurman  v.  fVild,  11  A.  &  E.  458; 

{q)  Joel   V.  Morison,  6  C.   &    P.    501,  8  P.  &  D.  289. 
Parke^  B. ;  MUchell  v.  Cresswell,  13  C.  B.  («)  Michael  v.  Jlestree  and  another^  2 

237.  Lev.  172. 
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action  either  against  the  person  from  whom  the  authority  flowed,  or 
a^inst  the  person  by  whom  the  injury  was  actually  committed  (ar). 
Where  the  owner  of  a  barge  paid  two  persons  to  navigate  it,  who 
were  properly  qualified  within  the  stat.  7  &  8  Geo.  I V.  c.  75,  (for 
regulating  watermen  and  lightermen  on  the  Thames,)  and  by  their 
negligent  management  of  the  barge,  within  the  limits  of  the  act, 
another  vessel  was  injured ;  it  was  held,  that  although  the  statute 
confined  the  owner  to  employing  as  his  servants  only  individuals 
of  a  particular  class,  he  still  had  tne  power  of  selection,  though  from 
a  limited  number,  and  that  the  persons  hired  were  his  servants,  and 
that  he  was  liable  for  the  mischief,  and  that  it  made  no  difference 
whether  the  navigators  were  hired  for  the  job  or  by  time  (y).  But 
where  a  butcher  employed  a  licensed  drover  to  drive  some  bullocks 
from  Smith  field  market,  and  the  drover  employed  a  servant  of  his 
own  for  the  purpose  through  whose  negligence  a  bullock  injured 
the  plaintiff's  property;  it  was  held  (z),  that  the  butcher  was  not 
liable;  for  the  drover  was  a  person  carrying  on  a  distinct  and 
independent  business  of  his  own,  and  it  was  no  part  of  the  butcher's 
business  to  drive  the  bullocks;  he  had  only  to  select  the  licensed 
drover,  who  was  the  person  that  set  in  motion  the  servant  whose 
neghgent  driving  did  the  mischief  (a).  Generally,  a  sub-contractor 
is  not  deemed  in  law  the  servant  of  the  party  employing  him,  so  as 
to  render  the  latter  Uable  for  any  action  occasioned  by  his  mis- 
conduct or  negligence.  Therefore  where  the  defendant,  a  builder, 
was  employed  to  execute  certain  alterations  in  a  house,  including 
the  preparation  and  fixing  of  gas  fittings,  and  he  made  a  sub- 
contract with  B.,  a  gas-fitter,  to  execute  this  part  of  the  work;  it 
was  held,  that  the  plaintiff,  who  was  injured  by  an  explosion  of 
gas,  occasioned  by  B.'s  negligence,  could  not  recover  damages 
from  the  defendant  (6).  But  where  the  defendant  employed  a 
person  skilled  in  the  construction  of  drains,  to  cleanse  a  drain 
which  ran  from  the  defendant's  grounds  into  the  road,  and  paid 
him  for  the  job;  and  an  injury  happened  to  the  plaintiff  in  conse- 
quence of  the  negligent  way  in  which  the  person  so  employed  had 
lefl  the  soil  of  the  road  over  the  drain ;  it  was  held,  that  the 
defendant  was  liable  (c).  The  real  test  in  these  cases  is,  whether 
the  defendant  has  control  over  the  person  employed  (d).  Where  a 
joint  stock  company  contracted  witn  A.  for  the  laying  of  their  main 
gas  pipe  in  the  streets  of  a  town,  having  no  powers  for  that  purpose; 
and  the  servants  of  A.  left  a  heap  of  stones  m  the  street,  over  which 

(x)  Bush  V.  Steinman,  1   B.  &  P.  404;  See  also  Overton  y.  Freeman,  11  C.  B.  867  ; 

but  this  case  must  now  be  considered  **  as  S.  C.  21  L.  J.,  C.  P.  52  ;  Peachey  v.  Row- 

almost,  if  not  entirely,   overruled,"  per  land,  13  C.  B.  182;  S.  C.  22  L.  J.,  C.  P. 

Parke,  B.,  in  Gairford  ▼.  Nichols,  28  L.  J.,  81 ;  Gayford  ▼.  NichoUs,  9  Exch.  70  ;  S.  C, 

Exch.  207.  23    L.   J.,     Exch.    205;    Steel   v.    South 

iy)  Martin  v.  Temper  ley,  4  Q.  B.  298.  Eastern  Railway,  16  C.  B.  550. 

(«)  Milligan  V.  Wedge,  12  A.  &  E.  737.  (c)  Sadler  v.  Henlock,  4  E.  &  B.  570 ; 

(a)  Per  Lord  Denman,  C.  J.,  in  Martin  S.  C,  24  L.  J.,  Q.  B.  138. 

V.  Temperley,  ubi  sup.  {d)  Per  Crompton,  J  ,  in  Sadler  ▼.  Henlock, 

{b)  Rapson  v.  Cubitt,  9  M.  &  W.  710. 
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the  plaintiff  fell,  and  injured  himself;  it  was  held,  that  the  company 
were  liable  upon  the  ground  that  the  act  contracted  for  coula  not 
be  done  without  committing  a  public  nuisance,  and  was  therefore 
wrongful  (rf). 

The  defendant,  a  gentleman  usually  residing  in  the  country,  being 
in  London  for  a  few  days  with  his  own  carnage,  sent  in  the  usual 
way  to  a  stable-keeper  for  a  pair  of  horses  for  a  day.  The  stable- 
keeper  accordingly  sent  a  pair,  and  a  person  to  dnve  them.  The 
defendant  did  not  select  the  driver,  nor  had  he  any  previous  know- 
ledge of  him ;  but  the  stable-keeper  sent  such  person  as  he  chose 
for  this  purpose.  The  driver  had  no  wages  from  his  master,  but 
depended  on  receiving  a  gratuity  from  the  person  whose  carriage 
he  drove ;  the  defendant  in  this  case  gave  him  five  shillings  as  a 
gratuity :  by  reason  of  his  negligent  driving,  the  plaintifrs  horse 
sustained  an  injury;  whereupon  an  action  was  brought.  The  Court 
of  King's  Bench  were  equally  divided:  Abbott^  C.  J.,  and  Little* 
daUy  J.,  holding,  that  that  the  defendant  was  not  liable ;  Bayley^  J., 
and  Holroydj  T,,  contra  {e).  The  opinion  of  the  two  former  judges 
was  adhered  to  in  the  following  case : — The  owners  of  a  carriage 
were  in  the  habit  of  hiring  horses  from  the  same  person,  to  draw  it 
for  a  day  or  drive,  and  the  owner  of  the  horses  provided  a  driver, 
through  whose  negligence  an  injury  was  done  to  a  third  party  ;  it 
was  held,  that  the  owners  of  the  carriage  were  not  liable  to  be 
sued  for  such  injury;  and  that  it  made  no  difference,  that  the 
owners  of  the  carriage  had  always  been  driven  by  the  same  driver, 
he  being  the  only  regular  coachman  in  the  employ  of  the  owner  of 
the  horses ;  or  that  £ey  had  alwa3rs  paid  him  a  fixed  sum  for  each 
drive ;  or  that  they  had  provided  him  with  a  livery,  which  he  left  at 
their  house  at  the  end  of  each  drive ;  and  that  the  injury  in  question 
was  occasioned  by  his  leaving  the  horses  while  so  depositing  the 
livery  in  their  house  {f).  The  owner  of  a  carriage  hired  four  post- 
horses  and  two  postillions  of  A.,  a  livery  stable-keeper,  for  the  day, 
to  take  him  from  London  to  Epsom  and  back :  in  returning,  the 
postillions  damaged  the  carriage  of  B. :  it  was  held,  that  A.,  as 
owner  of  the  horses  and  master  of  the  postillions  was  liable  to  B. 
for  such  damage  {g),  A  party,  consisting  of  the  defendant  and 
others,  hired  a  carriage  and  post-horses  to  go  to  Epsom  and  back ; 
the  defendant  rode  upon  the  box  with  another  of  the  party ;  the  pos- 
tillions in  endeavounng  to  force  their  way  into  a  line  of  carriages 
overturned  a  gig,  and  injured  the  plaintiff,  who  was  in  it :  a  witness 
for  the  piaintin  swore  that  the  defendant,  at  the  time  and  after- 
wards, held  himself  out  as  responsible  for  the  accident,  and  used 
expressions  showing   that  he   had  a  control  over  the  postillions 

{d)  ElUs  V.  Shield    Gas    Cmtumers*  Brady  v.  GiUt,  1  M.  &  Rob.  495,  on  this 

Company,  2  £.  &  B   767  ;  S.  C.  28  L.  J.,  case. 
Q.  B.  42.  (/)  Quarman  v.  Burnett,  6  M.  &  W. 

(e)  Laugher  v.  Pointer,  5  B.  &  C.  547.  499. 
See  remarks  of  Lord  Ahinger,  C.  B.,  in  (g)  Smith  ▼.  Lawrence,  2  Man.  &  R.  I. 
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at  the  time  it  happened ;  it  was  held^  that  he  was  liable  in  tres- 
pass (A).     So  trespass  will  lie  against  a  corporation,  a  railway  com- 
pany, for  an  assault  committed  by  their  servant,  authorized  by  them 
to  do  the  act  (i).    A  warehouseman  at  Liverpool  employed  a  master 
porter  to  remove  a  barrel  from  his  warehouse.     The  master  porter 
employed  his  own  men  and  tackle ;  and  through  the  negligence  of 
the  men  the  tackle  failed,  the  barrel  fell  and  injured  the  plaintiff; 
it  was  held,  that  the  warehouseman  was  liable  in  case  for  the 
injury  (A).     Case  for  sinking  plaintiff's  vessel  by  a  steam-boat,  of 
which  defendants  were  possessed  and  had  the  care,  management, 
and  direction,  by  their  servants  and  mariners,  through  the  mis- 
management of  the  said  servants  and  mariners.     Plea,  that  the  de- 
fendants had  not  the  possession  and  care,  &c.,  by  their  servants  and 
mariners  or  otherwise.     Defendants,  being  owners  of  the  steam- 
vessel,  chartered  her  to  D.,  for  six  months,  at  20/.  per  week,  the 
owners  to  keep  her  in  good  and  sufficient  order  for  the  conveyance 
of  goods,  &c.,  to  and  from  Newcastle  and  Gooie,  or  any  other 
coasting  station  which  D.  might  employ  her  in :  D.  to  pay  all  dis- 
bursements, including  harbour  dues,  pilotages,  seamen  s  and  cap- 
tain's wages,  and  coals,  oil,  tallow,  &c.  for  engines,  and  to  insure 
the  vessel ;  the  policy  to  be  deposited  with  the  owners :  it  was 
held,  that  the  issue  ought  to  be  found  for  plaintiff  upon  the  in- 
terpretation of  the  charterparty  alone  (Z).     Afortioriy  upon  proof, 
in  addition,  that  D.  had  no  nower  to  appoint  or  dismiss  tne  officers 
and  crew,  and  did  not  interfere  in  the  arrangements  of  the  ship.     A. 
and  B.  were  partners  in  the  business  of  public  carriers ;  by  agree- 
ment between  them,  A.  provided  horses  and  drivers  for  certain 
stages,  and  B.  for  the  remainder.  It  was  held,  that,  notwithstanding 
this  division  of  the  concern  between  them,  they  were  responsible 
for  the  misconduct  and  negligence  of  their  drivers  and  servants 
throughout  the  whole  distance.     And  that  it  was  not  any  defence 
to  B.,  that  the  servant,  through  whose  negligence  an  injury  had 
been  committed,  had  been  hired  and  was  paid  by  A.  alone  (m).  The 
captain  of  a  king's  ship  of  war  was  held  not  to  be  responsible  for 
the  damage  done  to  another  vessel,  through  the  negligence  of  his 
lieutenant,  who  was  upon  deck,  and  had  the  actual  direction  and 
management  of  the  steering  and  navigating  of  the  ship  at  the  time, 
and  when  the  captain  was  not  upon  deck,  nor  was  called  upon  by 
his  duty  to  be  there  (»). 

(A)  M'LaughHn  ▼.  Pryor,  4  M.  &  Gr.  (k)  RandUson  ▼.  Murray,  8  A.  &  E. 

48 ;  4  Scott's  N.  R.  655.  109.     See  also  Sadler  ▼.  Hencoek,  ante,  p. 

(i)  EoMtem  Counties  Railway  y.  Broom  1121. 

(in  error),  6  Exch.  814;  S.  a  20  L.  J.,  (/)  Fenton  y.     City  i/    Dublin    Steam 

Exch.  196.     As  to  what  is  not  sufficient  Packet  Company,  8  A.  &  E.  835. 

eyidence  of  authority  or  ratification,  see  (m)  Weyland  y.  Elkint,  Holt's  N.  P.  C. 

the  above  case,  and  also  R.  y.  Birkenhead  227.  Gibbs^  C.  J. 

Railway,  7  Exch. 36;  5.C.  21  L.  J.,  Exch.  9  (n)  Nicholson  y.  Mounsey,  15  Eatt,  884. 
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IV.  Of  Actions  brought  by  Masters  far  enticing  ccway  Apprentices 
and  Servants,  and  for  Injuries  done  to  their  Servants. 

Of  the  Action  for  Seduction,  p.  1125. 
Pleading f  p.  1126. 
Evidence,  p.  1126. 
Damages,  p.  1127. 

An  action  on  the  case  may  be  maintained  by  a  master  against 
any  person  who  entices  away  his  apprentice  or  servant  from  his 
service  (o),  or  who  continues  to  employ  such  servant  after  notice, 
though  the  defendant  did  not  procure  the  servant  to  leave  his 
master,  or  know,  when  he  employed  him,  that  he  was  the  servant 
of  another  (jp).  But  the  master  may,  if  he  choose,  waive  his  action 
for  the  tort ;  and  brine  an  action  of  indebitatus  assumpsit,  for  work 
and  labour  done  by  nis  apprentice,  against  the  person  who  tor- 
tiously  employed  him  (q).  So  the  captam  of  a  ship  of  war,  detaining 
an  apprentice  who  had  been  impressed,  after  verbal  notice  by  such 
apprentice  of  his  condition,  is  liable  in  an  action  by  the  master  for 
wages  for  the  service  of  the  apprentice  (r).  But  the  prize-money 
gained  by  an  apprentice  serving  on  board  a  letter  of  marque  ship 
does  not  belong  to  the  master,  the  usage  being  proved  that  sucn 
money  is  the  property  of  the  apprentice  (s). 

It  is  not  material  whether  the  apprentice  be  legally  apprenticed 
or  not ;  it  is  sufficient  if  he  be  so  de  facto  {t). 

It  has  been  held,  that  a  master  cannot  mjaintain  an  action  for 
seducing  his  servant,  after  his  servant  has  paid  him  the  penalty 
.stipulated  by  his  articles  for  leaving  him  {u).  Neither  can  an  action 
be  maintained  for  harbouring  an  apprentice,  as  such,  if  the  master 
to  whom  he  was  bound  was  then  not  a  housekeeper,  and  of  the  age 
of  twenty-four  years  (a:), 

A  master  may  maintain  an  action  for  an  imury  done  to  bis 
servant,  as  false  imprisonment,  battery,  &c.,  which  deprives  the 
master  of  his  service.   The  form  of  action  is  an  action  of  trespass  (y) 

(o)  Adm.  per  Cur.,  in  Q.  v.  DomUI,  6  hiring  and  service  existing  between  the 

Mod.  182.  parties,    whether   the    bervice    be  then 

{p)  Blake  ▼.  Lan^im,  6  T.  R.  221.   See  actuoUy  subsistiDg  or  nou 

lumley  v.  Gye,  2  JG.  &  B.  216;  S.  a  22  {q)  LigfUly  y.  Chuston,  1  Taunt.  112. 

L.  J.,  Q.  B.  468,  where  it  was  held,  by  a  See  also  Foster  y.  Stewart,  3  M.  &  S.  191, 

mijority  of  the  judges,  that  the  rule  of  S.  P. 

law  giving  a  remedy  for  enticing  away  (r)  Eades  y.  Fandepmi,  S  EmI,  S9,  n.; 

servants  is  not  confined  to  menial  ser-  4  Doug.  I,  S.  C, 

vants,  or  to  such  as  fall  within  the  statute  («)  Carson  v.  Watts,  8  Doug  850. 

of    labourers,   but  extends  to  all    cases  (0  Barber  y.  Dennis,  Salk.  68 ;  6  Mod. 

where  there  is  an  unlawful  or  malicious  69,  S,  C,  recognized  by  I^ord  Hardwicke, 

enticing  away  of  a  person  employed  to  C.  J.,  in  it.  v.  St,  Nicholas,  1  Burr.  &  C 

give  his  exclusive  personal  service  for  a  94,  95, 

given  time  under  the  direction  of  an  em-  (u)  Bird  v.  Randall,  8  Burr.  1345 ;  1 

ployer,  who  is  injured  by  the  wrongful  Bl.  R.  387. 

act ;  and  that  the  action  for  maliciously  (x)  Gye  v.  Felton,  4  Taunt  876. 

persuading  a  servant  to  quit  his  service  is  (y)  See  Martinez  y,  Gerber,  8  M.  &  Gr. 

mainUinable  wherever  there  is,  at  the  time  88  ;  8  Scotf  s  N.  R  886. 
of  the  persuadingi  a  binding  contract  of 
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usually  termed  an  action  per  quod  servitium  amisity  the  gist  of  the 
action  being  the  loss  of  service  (a).  In  an  action  of  tort  for 
wounding  plaintifTs  servant,  whereby  he  was  disabled  from  serving, 
the  jury  may  give  damages  for  the  loss  of  service,  not  only  before 
action  brought,  but  afterwards,  down  to  the  time  when  the  dis- 
ability may  be  expected  to  cease  (6). 

Of  the  Action  for  Seduction. 

This  form  of  action  is  frequently  adopted  by  a  parent  for  the 
purpose  of  obtaining  a  compensation  in  damages  for  debauching  his 
daughter  and  getting  her  with  child,  smd  the  expenses  attending  the 
lying-in.  And  a  master,  not  standing  in  the  relation  of  a  parent, 
may  maintain  this  action  for  debauching  his  servant.  Fores  v. 
WilsoTiy  Peake's  N.  P.  C.  55.  In  like  manner  it  may  be  main- 
tained, for  the  seduction  of  an  adopted  child.  Irwin  v.  Dearman, 
1 1  East,  23.  The  ri^ht  to  bring  it  does  not  pass  to  the  master's 
assignees  on  his  bankruptcy.  Howard  v.  Crowther,  8  M.  &  W. 
601.  As  to  the  nature  of  the  action,  it  has  been  decided,  that  it 
may  be  brought  either  in  trespass  for  the  direct  injury,  or  in  case 
for  the  consequential  damage  (c).  The  action  may  be  maintained, 
although  the  daughter  was  of  age  at  the  time  of  the  seduction  (d). 
But  as  the  action  is  founded  on  the  loss  of  service,  that  must  be 
alleged  in  the  declaration  (e) ;  and  without  such  an  averment,  the 
declaration  cannot  be  supported  (Y).  It  must  be  proved  that  the 
relation  of  master  and  servant  (wnich  in  these  cases  the  law  implies 
from  very  slight  circumstances)  subsisted  at  the  time  when  the 
injury  was  committed  {g) ;  and  the  circumstance  of  the  daughter 
having  been  under  age  at  that  time  will  not  dispense  with  the 
necessity  of  this  proof  (A).  It  is  not  necessary,  however,  to  prove 
a  contract  for  service,  if  the  daughter  was  in  fact  a  servant,  nor  that 
she  slept  in  the  house  (i).  But  evidence  must  be  given  of  acts  of 
service:  the  slightest,  however,  will  be  sufficient,  as  milking  cows 
and  the  like  (A).  There  must  be  actual  loss  of  service  proved  even 
in  the  case  of  a  daughter  in  her  father's  service  (Z).  An  action  can- 
not be  maintained  by  a  father  for  the  seduction  of  his  daughter, 
though  a  minor,  while  she  was  in  the  service  of  another  person ; 
although  it  be  alleged  in  the  declaration,  that  she  was  there  with  the 

(o)  JeweU  V.  Harding^  1  Str.  59$,  S.  C.  1878,  recognized  by  BuiUr,  J.,  in  2  T.  R. 

by  the  name  of  Duel  v.  Harding ;  Lewis  166 ;  Davies  v.  WiUianu,  10  Q.  B.  725 ; 

V.  Foy,  2  Str.  944,  &  P.  S.  C.  16  L.  J.,  Q-  B.  369. 

(6)  Hodtoll  V.  Stallebrau,  11  A.  &  E.  {h)  Dean  ▼.  Peel,  6  East,  45 ;  but  see 

^1 ;  8  p.  &  D.  200.  remarks  of  Parke,  B.,  in  Harri$  v.  Butler, 

(c)  Chamberlain  v.  Haxlewood,  5  M.  &  2  M.  &  W.  542 ;  these  cases  and  Blay- 
W.  515;  and  see  Woodward  v.  Walton,  2  mire  v.  Haley,  ir^fra,  were  recognized  in 
N.   R.   476,   recognized    in    Ditcham  v.  Grinnell  w,  WelU,  S  Scott,  H.R,  7^1. 
Bond,  2  M.  &  S.  436.  (t)  Mann  v.  Barrett,  6  Esp  N.  P.  C.  23. 

(d)  Bennett  v.  jIUcott,  2  T.  R.  166.  (k)  Per  Buller,  J.,  in  Bennett  v.  AUcott, 

(e)  Saterthwaite  v.    Dewhurst,  cited  in  2  T.  R.  168  ;  per  Abbott,  C,i.,Manvell  v. 
5  East,  47,  n. ;  4  Doug.  315,  S.  C.  Thornton,  2  C.  &  P.  304. 

(/)  Grinn^/Zv.  fre//«,  8  Scott,  N.-R.  741.  (l)  Eager  y,   Grimwood,    1    Exch.   61; 

(g)  PoetUthwaite    ▼.    Parkes,  3    Burr.       ^.  C.  16  L.  J.,  Exch.  236. 
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intention,  on  the  part  of  her  father  and  herself,  that  she  should  return 
to  her  father's  when  she  quitted  her  service,  unless  she  should  im- 
mediately go  into  another  service  (/).  In  a  case  where  it  appeared 
that  the  plaintiff's  daughter  had  been  married  eight  years  befo^e, 
had  two  children,  and  was  then  separated  from  her  husband  for  five 
years,  during  which  the  husband  had  not  any  access,  the  wife  having 
returned  to  her  father's  house,  and  lived  with  him,  and  acted  as  his 
servant.  During  this  residence  with  her  father  she  was  debauched 
by  the  defendant  and  had  a  child  by  him.  It  was  held,  that  the 
relation  of  master  and  servant  might  and  did  exist  in  this  case ; 
and  that  in  the  absence  of  any  interference  by  the  husband,  it  was 
not  competent  to  the  defendant,  a  wrongdoer,  to  set  up  the  rights 
of  the  husband  as  an  answer  to  the  action. 

Pleading, — The  plea  of  Not  Guilty  does  not  put  the  plaintiff  to 
proof  of  the  service,  but  admits  it(?»). 

Money  cannot  be  paid  into  court  (stat.  15  &  16  Vict.  c.  76,  s.  70). 

Evidence.— The  daughter  or  servant  is  a  competent  witness  to 
prove  the  case. 

Witnesses  cannot  be  examined,  on  the  part  of  the  plaintiff,  as  to 
the  daughter's  general  character  for  chastity,  except  in  answer  to 
evidence  adduced  by  the  defendant  of  general  bad  character  (n). 
A  specific  breach  of  chastity  alleged  on  the  part  of  the  defendant 
will  not  afford  ground  for  such  examination  (o).  Nor  does  the  mere 
cross-examination  of  the  daughter,  to  show  that  she  had  been  guilty 
of  improper  conduct,  entitle  the  plaintiff  to  call  other  witnesses  to 
her  character  (/}).  The  daughter  is  not  bound  to  answer,  in  cross- 
examination,  whether  she  had  not  previously  been  criminal  with 
other  men  (9).  Neither  can  evidence  be  admitted  that  the  defend- 
ant accomplished  the  seduction  by  means  of  a  promise  of  mar- 
riage (r).  The  defendant  may  give  evidence  not  only  of  the  general 
bad  character  of  the  plaintifTs  daughter,  but  he  may  also  examine 
witnesses  to  prove  particular  acts  of  sexual  intercourse  between 
them  and  the  daughter ;  this  evidence,  however,  does  not  go  to  the 
verdict,  but  only  in  mitigation  of  damages,  if  the  jury  are  satisfied 
that  the  defendant  had  such  intercourse  with  plaintiff's  daughter  as 
caused  him  to  be  the  father  of  the  child  alleged  to  have  been  gotten 
by  him  («).  The  defendant  cannot  give  evidence  that  the  plaintiff's 
daughter  has  talked  of  another  person  than  the  defendant  as  the 
father  of  her  child,  unless  she  has  been  first  asked  in  cross-exami- 
nation whether  she  made  use  of  those  expressions  (t), 

(0  Blaymirev.  Haley,  6  M.  &  W.  55.  (q)  Ibid;  but  see  Bate  v.  HiU,  1  C.  & 

(m)  Uules  of  H.  T.  1853,  r.  16;   Tor-  P.  100,  Park,  J. 

rence  v.  Gibbins.  5  Q.  B.  297.  (r)  Dodd  v.  Norris,  3  Campb.  519. 

(r)  Bainfield  v.  Massey,  1  Campb.  460.  («)   Kerry  v.  Watkina,  7  C.  &  P.  308, 

(o)  S.  C.  Alderton,  B. 

{p)  Dodd  ▼.  Norri*,  3  Campb.  519.  (0  Carpenter  ▼.  WaU,  11  A.  &  E.  808. 
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Of  the  Damages. 

Liberal  damages  are  usually  given  in  an  action  for  seduction,  and 
thft  courts  are  disinclined  to  grant  new  trials  merely  on  the  ground 
of  excess  in  that  respect  (m).  From  a  laudable  desire,  as  I  con- 
ceive, to  suppress  the  vice  of  seduction,  against  which  our  criminal 
code  has  not  provided  any  punishment,  many  eminent  judges  have 
thought  it  proper  to  direct  juries,  in  ascertaining  the  amount  of  the 
damages  in  this  action,  to  have  regard  not  merely  to  the  injury 
sustained  by  the  loss  of  service,  a  proper  compensation  for  which 
might  amount  to  a  few  pounds  only,  but  also  to  the  wounded  feel- 
ings of  the  parent  or  party  standing  in  loco  parentis.  In  Southern" 
wood  V.  JRamsden,  Middlesex  Sittings  after  H.  T.,  19th  Feb.  1805, 
which  was  an  action  by  a  custom-house  officer  against  a  cowkeeper 
for  the  seduction  of  the  plaintiff's  daughter,  per  quod  servitium 
amisity  Lord  EHenborough^  C.  J.,  in  explaining  the  nature  of  this 
action,  said  that  it  was  laid  as  a  trespass,  and  was  founded  on  the 
injury  done  to  the  father  by  the  loss  of  the  service  of  the  child ;  this 
was  necessary  to  let  in  the  case,  but  when  this  was  established, 
further  damages  might  be  conceded  for  the  loss  which  the  father  sus- 
tained  by  being  deprived  of  the  society  and  comfort  of  his  child,  and 
by  the  dishonour  which  lie  receives.  The  jury  gave  300Z.  damages. 
Lord  EldoHy  C.  J.,  had  expressed  a  similar  opinion  at  Bristol  Sum- 
mer Assizes,  1800,  in  the  case  of  Chambers  v.  Irwin^  where  the 
action  was  brought  by  an  aunt,  for  the  seduction  of  her  niece,  against 
the  defendant,  a  lieutenant  in  the  navy.  The  chief  justice  told  the 
jury,  that,  in  calculating  the  quantum  of  damages,  they  were  not  to 
looK  merely  to  the  loss  of  service,  which  might  amount  only  to  a 
few  pounds,  but  also  to  the  wounded  feelings  of  the  party.  The 
jury  gave  200Z.  dainages.  From  the  amount  of  the  dams^es  in  the 
preceding  cases,*  it  will  be  observed  that  due  respect  was  paid  by 
the  jury  to  the  direction  of  the  judge.  It  may  be  remarked,  that 
although  this  practice  of  giving  damages  for  the  wounded  feelings 
of  the  party  can  scarcely  be  reconciled  with  the  strict  rule  of  law, 
which  entitles  a  person  to  recover  only  secundum  allegata  et  pro- 
bata ;  yet  when  the  nature  of  the  vice  of  seduction,  and  the  perni- 
cious consequences  which  result  from  it,  are  duly  considered,  few 
persons,  (however  anxious  they  may  be  that  the  boundaries  between 
civil  injuries  and  criminal  offences  should  be  preserved  as  distinct 
as  possible,)  will  regret  that  such  a  practice  has  been  adopted. 
Since  the  first  publication  of  the  preceding  remarks,  an  application 
was  made  to  the  court  to  set  aside  an  inouisition  on  the  ground  of 
excessive  damages  (or),  where  the  plaintifl  had  declared  against  the 
defendant  for  the  seduction  of  his  adopted  daughter  and  servant, 
and  the  jury  had  given  100/.  damages,  although  it  appeared  that 
the  only  pecuniary  damage  which  the  party  had  sustained  was  the 

{%)  TuUidge  V,  Wade,  3  Wils.  18  ;  Ed.      Allcott,  2  T.  R.  166. 
mondson  v.  MaeKellt  2  T.  R.  4 ;  BenneU  v.  (x)  Jrwin  v.  Dearman,  11  East,  23. 
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being  obliged  to  hire  another  servant  for  five  weeks  during  the 
lying-in.  The  plaintiff  had  been  a  serjeant  in  a  regiment  of  the 
hne,  and  the  servant  was  the  daughter  of  a  deceased  comrade, 
whom  the  plaintiff  had  adopted  and  maintained.  It  was  urg^d, 
that  she  could  only  be  considered  as  a  servant ;  and  a  case  was 
cited  as  having  been  tried,  before  Chambre,  J.,  at  Worcester,  where, 
upon  an  action  brought  by  a  father  for  the  seduction  of  his  natural 
daughter,  that  learned  judge  told  the  jury  they  must  consider  her 
merely  in  the  character  of  a  servant,  and  award  the  plaintiff  a  com- 
pensation for  the  loss  of  service  only.  The  court,  however,  in  the 
present  instance,  refused  the  application.  Lord  JSllenborouffh,  C.  J., 
observing,  that  the  courts  had  uniformly  expressed  their  reluctance 
to  disturb  the  verdict  in  this  action  merely  on  the  ground  of  ex- 
cessive damages,  and  referred  to  Edmonson  v.  Machell,  2  T.  R.  4, 
— that  it  was  a  case  sui  generis^  where,  in  estimating  the  damages, 
the  parental  damages,  and  the  feelings  of  those  who  stood  in  loco 
parentis,  had  always  been  taken  into  consideration ;  and  although 
it  was  difficult  to  conceive  upon  what  legal  principles  the  damages 
could  be  extended  ultra  the  injury  arising  from  the  loss  of  service, 
yet  the  practice  was  now  inveterate,  and  could  not  be  shaken.  He 
added,  that  the  action  having  been  considered  in  Edmonson  y. ' 
MacheU  to  extend  to  an  aunt,  as  one  standing  in  loco  parentis,  he 
thought  that  the  present  plaintiff,  who  had  adopted  and  bred  up  the 
daughter  of  a  friend  and  comrade  from  her  infancy,  seemed  to  be 
equally  entitled  to  maintain  the  action  on  account  of  the  loss  of 
service  to  him,  a^ravated  by  the  injury  done  to  the  object  on 
whom  he  had  thus  placed  his  affection  (y). 

(y)  11  East,  24,  26. 
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I.  In  what  Cases  an  Action  for  a  Nusance  may  be  maintained. 

An  action  on  the  case  lies  for  a  nusance  to  the  habitation  or  land 
of  another;  as,  if  A.  ))uild  a  house  so  as  to  han^  over  the  land  of 
B ,  whereby  the  rain  falls  upon  B.'s  land,  and  injures  it,  B.  may 
maintain  an  action  against  A.  for  this  nusance  (a).  The  erection 
of  anything  offensive  so  near  the  house  of  another,  as  to  render  it 
useless  and  unfit  for  habitation,  e,  g,,  the  erection  of  a  swine  stye, 
lime-kiln  (ft),  privy  (c),  smith's  forge  (rf),  tobacco-mill  (e),  tallow- 
furnace  (/),  or  the  like,  is  actionable  In  the  case  of  offensive 
trades,  ^'  it  is  not  necessary  that  the  smells  should  be  unwholesome, 
it  is  enough  if  it  renders  the  enjoyment  of  life  and  property  un- 
comfortable**  {g).  But  an  action  cannot  be  maiutainea  for  the 
reasonable  use  of  a  person's  right ;  as,  if  a  butcher,  brewer,  &c. 
use  his  trade  in  a  convenient  place,  although  it  may  be  to  the  an* 
noyance  of  another  (A).  So  if  a  man  bum  bricks  on  his  own  land 
to  the  discomfort  of  an  adjoining  proprietor,  but  in  a  convenient 
place,  with  reference   to  the  circumstances  of  the  surrounding 

(a)  Pentuddoek*t  cmt,  6  Rep.  1(X>»  b. ;  Kenyan,  C.  J.,  Ma 
2  BqH.  Abr.  140,  pL  11.  (/)  Morleif  v.  Pragnell,  Cra  Car.  510. 

{b)  Aldred'M  can,  9  Rep.  59,  a.  (g)  Per  Lord    Man^ld,  C.   J.,  R.   ▼. 

(«)  Jmm  ▼.  Powell,  Huit.  136.  •  WhiU,  1  Burr.  337  ;  R.  t.  NeU,  2  C.  &  P.' 

(d)  Bradley  v.  OUl,  Lutw.  69.  485.  ace. 

(«)  Stpm  y.  HtOekuuon,  Loadon  Sit-  (h)  Com.  Dig.  "  Action  upon  the  ease 

tings  after  M.  T.  40  Geo.  III.,  B.  R.,  for  Nusance"  (C). 
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neighbourhood  (i).  The  principle  upon  which  the  rule  of  law 
proceeds  is,  sic  utere  tuo,  ut  alienum  non  Icedas  {j)y  "  you  must  so 
enjoy  your  own  property  as  not  to  injure  that  of  another." 

To  an  action  of  nusance  for  carrying  on  the  business  of  a  tallow- 
chandler  in  a  messuage  adjoining  the  messuage  of  the  plaintiff,  it 
is  no  plea  that  the  defendant  was  possessed  of  his  messuage,  and 
the  business  was  carried  on  before  the  plaintiff  became  possessed 
of  the  adjoining  messuage  (A).  The  defendant  must  at  least  allege 
a  holding  and  exercise  of  the  trade  of  twenty  years'  duration  (0- 
If  a  man  carry  on  a  noxious  trade  or  manumcture  in  a  place 
where  it  has  long  been  established,  and  from  the  manner  or  extent 
to*  which  it  is  carried  on  there  is  an  increase  of  annoyance,  this  is 
actionable  (m).  The  fact  that  in  a  particular  neighbourhood 
noxious  trades  have  long  been  carried  on,  would  not  seem  per  se 
to  make  any  difference  in  the  case  of  a  person  commencing  a 
fresh  one,  and  such  a  person  would  prima  facie  be  liable  (n).  But 
he  might,  if  he  could,  show  that  the  neighbourhood  was  so  bad, 
that  his  business  created  no  additional  annoyance  (o).  Nor  is  it 
any  answer  to  plead  that  the  nusance  was  created  to  benefit  the 
public  (/>) ;  or  to  show  that  the  public  benefit  more  than  counter- 
oalanced  the  public, — afortiariy  therefore,  the  individual, — injury  {q). 

It  must  not,  however,  be  inferred  from  the  preceding  remarks, 
than  an  action  can  be  maintained  for  a  thing  done  merely  to  the 
inconvenience  of  another.  The  building  a  wall  which  merely  in- 
tercepts the  prospect  of  another,  without  obstructing  the  light,  is 
not  actionable  (r).  So  the  opening  a  window,  whereby  the  privacy 
of  a  neighbour  is  disturbed,  is  not  actionable ;  the  only  remedy  in 
this  case  is  to  build  on  the  adjoining  land,  opposite  to  the  oflFensive 
window  (5).  In  an  action  on  the  case  against  defendant,  for  keeping 
dogs  so  near  the  plaintiff's  dwelling-house  that  he  was  disturbed  in 
the  enjoyment  thereof,  it  appeared  in  evidence,  that  the  defendant 
kept  six  or  seven  pointers  so  near  the  plaintiff's  dwelling-house, 
that  his  family  were  prevented  from  sleeping  during  the  night,  and 
were  very  much  disturbed  in  the  day-time.  There  was  not  any 
evidence  given  for  the  defendant ;  notwithstanding  which  the  jury 
found  a  verdict  for  him.  On  a  motion  for  a  new  trial,  Lord  Kenyan^ 
C.  J.,  said, — "  I  know  it  is  very  disagreeable  to  have  such  neigh- 
bours, but  we  cannot  grant  a  new  trial.  Cases  certainly  of  this  nature 
have  been  made  the  subject  of  investigation  in  courts  of  justice ;  I 
remember  a  case  in  Peere  Williams  (t), '  where  the  plaintiff's  house 

(i)  Hole  V,  Barlow,  27  L.  J.,  C.  P.  207.  (p)  Heginbotham  v.  Eastern  Sieam  Packet 

ij)  9  Rep.  59.  Company,  8  C.  B.  337. 

{k)  Bliss  V.  Hall,  4  B.  N.  C.  183.  {q)  R.  y.  Ward,  4  A.  &  E.  386. 

(0  Elliotson  V.  Feetham,  2  B.  N.  C.  137.  (r)  Knowles  v.  Richardson,  1  Mod.  5S  ; 

See  FUght  v.  Thomas,  10  A.  &  E.  590.  9  Rep.  58,  b. 

(m)  R.  V.  Watts,  M.  &  M.  281.  *    {s)  Per  Eyre,  C.    J.,    e*   relatione  La 

(n)  R,  T.  NeU,  2  C.  &  P.  485,  per  Ah^  Blanc,  i,,  3  Campb.  82. 

boU,  C.  J.  (0  MarHn  v.  Nutkin,  2  P.  Wmi.  268. 

(o)  R,  T.  Neville,  Peake's  N.  P.  C.  125. 
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being  so  near  the  church,  that  the  five  o'clock  morning  bell  dis- 
turbed her ;  the  plaintiff  came  to  an  agreement  with  the  church- 
wardens, that  she  should  erect  a  cupola  and  a  clock,  and  in  con- 
sideration thereof  the  five  o'clock  bell  should  not  be  rung.  This 
was  considered  as  a  good  agreement,  and  the  Chancellor  decreed 
an  injunction  to  stay  the  ringing  the  bell.'  If  the  defendant  con- 
tinues the  nusance,  and  you  think  it  advisable,  you  may  bring  a 
new  action."  Rule  refused  (ii).  But  the  above  case  can  scarcely 
now  be  law,  for  it  is  sufficient  if  the  enjoyment  of  the  plaintiff's  life 
and  property  be  rendered  uncomfortable  only  (ante,  p.  1129),  and 
in  Soltau  v.  De  Held,  2  Sim.  N.  S.  133,  an  injunction,  after  a  trial 
and  verdict  at  law,  was  granted  against  ringing  the  bells  of  a 
Roman  Catholic  church,  so  as  to  occasion  annoyance  and  disturb- 
ance to  the  plaintiff,  who  resided  near. 

For  a  nusance  in  a  public  highway  an  action  cannot  be  main- 
tained, unless  there  be  special  dami^e  (x),  i.  e,  a  particular  injury, 
beyond  that  which  affects  the  public  at  large.  But  the  grantee  of 
an  occupation-yr^y  may  maintain  an  action  against  the  owner  of  the 
land  over  which  the  way  leads  for  obstructing  it,  without  proving 
special  damage,  although  it  appears  that  such  way  has  been  used 
by  the  public  for  twelve  years  and  upwards.  Allen  v.  Ormond^  8 
East,  4. 

The  plaintiff  declared,  that  he  was  entitled  to  certain  tithes,  and 
that  his  direct  way  to  carry  them  to  his  barn  was  through  a  certain 
highway ;  that  the  defendant  had  stopped  up  the  highway  by  a 
ditch  and  ^te;  and  that  he  (the  plaintiff )  was  consequently  forced 
to  carry  his  tithes  by  a  longer  and  more  difficult  way.  It  was 
moved,  in  arrest  of  judgment,  that,  this  being  laid  in  a  common 
highway,  the  obstruction  was  a  common  nusance,  and  that,  there- 
fore, the  action  would  not  lie ;  but  it  was  resolved  by  the  court, 
that  the  action  was  maintainable;  for  they  said,  that  this  rule, 
"  that  the  action  will  not  lie  for  that  which  every  one  suffers," 
ought  not  to  be  taken  too  largely :  in  this  case  the  plaintiff  had 
sustained  a  particular  damage ;  for  the  labour  and  pains  which  he 
was  forced  to  take  with  his  cattle  and  servants,  by  reason  of  the 
obstruction,  might  be  of  more  value  than  the  loss  of  a  horse, 
which  had  been  held  to  be  sufficient  damage  to  maintain  such 
action  (y).  And  see  Chichester  v.  Lethbridge,  Willes,  73,  where 
the  plaintiff  declared  that  he  was  navigating  his  barges,  laden  with 
gooas,  along  a  public  navigable  creek,  and  that  the  defendant 
wrongfully  moored  a  bai^e  across,  and  kept  the  same  so  moored, 
and  thereby  obstructed  the  public  navigable  creek,  and  prevented 
the  plaintiff  from  navigating  his  barges,  per  quod  the  plaintiff  was 
obliged  to  convey  his  goods  a  great  distance  overland,  and  was 
put  to  trouble  and  expense  in  the  carriage  of  his  goods  overland ; 

(if)  Strtet  ▼.  Tuguftll,  B.  R.,  M.  T.  41  («)  1  Inst.  56,  a. 

Geo.  Hi.,  MS.  (y)  Hart  ▼.  Bastttt,  T.  Jones,  156. 
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it  was  held,  that  this  was  sufficient  special  damage,  for  which  an 
action  upon  the  case  would  lie  (z).  Where  there  is  direct  special 
damage,  an  action  on  the  case  lies  for  not  repairing,  as  well  as  for 
a  nusance  in  a  highway,  if  an  individual  is  liable  to  repair  (a) ;  but 
otherwise,  where  the  county  or  parish  is  to  repair  the  highway  (i). 

Where  the  defendant  had  placed  timber  upon  a  public  navigable 
river  (which  is  not  necessarily  a  nusance  (c) )  in  such  a  manner  as 
to  prevent  the  customers  coming  to  the  plaintifTs  house ;  it  was  held, 
that  the  plaintiff  had  a  sufficient  cause  of  action,  whether  the  obstruc- 
tion was  a  nusance  to  the  highway  or  not  (d).  So  the  action  lies, 
where  the  plaintiff,  the  occupier  of  a  shop  in  a  public  street,  suffered 
loss  in  his  business,  in  consequence  of  passengers  having  been  di- 
verted from  the  thoroughfare  by  defendant's  continuing  an  autho- 
rized obstruction  across  it  an  unreasonable  time  (e).  So  where  the 
jdaintiff  was  delayed  four  hours  by  an  obstruction  in  a  highway, 
and  thereby  prevented  from  performing  the  same  journey  so  often 
in  a  day  as  he  otherwise  could  (/). 

The  plaintiff  must  have  used  common  and  ordinary  caution  (g). 
Thus,  if  a  person  sees  a  carriage  coming  furiously  along  the  road, 
and  wilfully  crosses  the  street  before  it,  he  cannot  maintain  an 
action  against  the  driver  or  owner  of  the  carriage  (A).  But  in 
some  cases  there  may  have  been  negligence  in  both  parties,  and 
yet  the  plaintiff  may  be  entitled  to  recover.  "  Can  it  be  said 
that  because  a  carriage  is  on  the  wrong  side  of  the  road,  a  party 
is  excused  who  drives  against  it  ? — The  rule  is,  that  although  there 
may  have  been  negligence  on  the  part  of  the  plaintiff,  yet,  unless 
he  might  by  the  exercise  of  ordinary  care  have  avoided  the  con- 
seouences  of  the  defendant's  negligence,  he  is  entitled  to  recover : 
if  Dy  ordinary  care  he  might  have  avoided  them,  he  is  the  author 
of  his  own  wrong"  (i). 

In  Illume  V.  Qoodtvin,  5  C.  &  P.  190,  it  was  held,  that  if  a  horse 
and  cart  are  left  standing  in  the  street  without  any  person  to 
watch  them,  the  owner,  whose  servant  has  so  negligently  left  the 
cart,  is  liable  for  damage  done  by  them,  although  there  be  evidence 
to  show  that  the  damage  was  directly  occasioned  by  the  act  of  a 
person  striking  the  horse.  Note^  that  in  this  case  the  immediate 
cause  of  injury  was  the  wrongful  act  of  a  third  party,  not  the 
plaintiff,  who  was  wholly  innocent ;  and,  generally  speaking,  this 

(z)  Rose  V.  Miles,  4  M.  &  S.  101.  See  Holden  v.  Liverpool  Gas  Company,  3 

(a)  1  Inst.  66,  a.  n.  (2),  Hargr.  edit  C.  B.  1  ;   Toomey  v.  London  and  Brighton 

(h)  Russ€Uy.Meu^De9on,2T.fi,67l,  Rmlway,  3  a  B.,  N.  S.  146;  Dimes  ¥. 

(e)  A.  V.  Betts,  16  Q.  B.  1022.  PetUy,  15  Q.  B.  276. 

{d)  Rose  V.  Grooes,  5  M.  &  G.  618.  (A)  Wool/y,  Beard,  8  C.  &  P.  373. 

(<?)   Wilkes  V.  Hungerford  Market  Com-  (I)  Per  Parke,  B.,  in  Bridge  v.  Grand 

puny,  2  B.  N.  C.  281 »  overruUng  (sembls)  Junetum  Railway,  3  M.  &  W.  248  ;  Dames 

Hubert  V.  Groves,  1  Esp.  148.  T.  Mann,   10    M.  &   W.   546,   ace.     See 

(/)  Greasly  ▼.  Codling,  2  Bingh.  263.  Wake  v.  North  Eastern  RaiUoa^^  27  L.  J., 

(g)  Butterfield  ▼.  Forrester,  1 1  East,  60.  Q.  B.  417. 
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could  be  no  answer  in  the  defendant's  mouth.  In  the  case  of 
ThoTogood  v.  Bryariy  8  C.  B.  115,  a  different  rule  was  laid  down 
with  respect  to  passengers  by  public  conveyances  ;  and  it  was  held, 
that  a  person  who  selects  a  particular  puolic  conveyance  "  so  far 
identifies  himself  with  the  owner  of  the  conveyance  and  his 
servants,  that  if  any  injury  results  from  their  negligence  he  must 
be  considered  a  party  to  it;"  that  "the  negligence  of  the  driver 
is  the  negligence  of  the  deceased ;"  the  passenger  s  remedy  bein^ 
against  the  oi^ner  of  the  conveyance  in  which  he  is  riding.  It 
seems  difficult  to  understand,  however,  how  from  a  mere  contract 
of  conveyance,  which  differs  not  (except  in  appearance)  from  any 
other  contract,  the  relationship  of  principal  and  agent,  or  master 
and  servant,  upon  which  ground  the  above  case  seems  to  have 
been  decided,  can  be  inferred,  or  how,  if  the  negligence  of  the 
driver  be  the  negligence  of  the  passenger,  the  passenger  could 
recover  over  against  the  owner  for  what  the  Court  of  Common 
Pleas  decided  to  be  his  own  negligence.  Nor  does  there  seem  any 
valid  reason  why  a  person  wholly  innocent,  except  of  having  entered 
into  an  improvident  contract,  should  not  have  a  remedy  against 
both  tort-feasors.  And  see  1  Smith's  L.  C.  220  (4th  ed.).  The 
case  of  ThoTogood  v.  Bryan  was,  however,  cited  arguendo  in 
Rigby  v.  Hewitt^  6  Exch.  240,  without  disapprobation. 

Where  the  defendant  negligently  left  his  horse  and  cart  un- 
attended in  the  street,  and  the  plaintiff,  a  child  seven  years  old, 
and  seveitd  other  children,  began  to  play  with  the  horse,  and  got 
upon  the  cart,  and  while  the  plaintiff  was  getting  down,  another 
child  led  the  horse  on,  whereby  the  plaintiff  was  thrown  down  and 
injured;  the  jury  having  found  for  the  plaintiff,  the  court  sustained 
the  verdict ;  observing,  that  there  was,  on  the  part  of  the  defend- 
ant, a  blameable  carelessness,  which  had  tempted  the  children  into 
the  commission  of  the  misconduct  which  had  been  set  up  as  a 
defence  (A).  But  where  a  person  of  full  age  got  into  the  defend- 
ant's cart,  without  his  authority,  and  was  thrown  therefrom  and 
severely  injured ;  it  was  held,  that  the  defendant  was  not  liable  (/). 

If  the  immediate  and  proximate  cause  of  damage  be  the  unskil- 
fulness  of  the  plaintiff  he  cannot  recover.  As,  where  it  appeared 
that  some  bricklayers  employed  by  the  defendant  had  laid  several 
barrows  full  of  hme  rubbisn  berore  the  defendant's  door;  the 
plaintiff  was  passing  in  a  single-horse  chaise ;  the  wind  raised  a 
whirlwind  of  the  lime  rubbish,  and  that  frightened  the  horse,  which 
usually  was  very  quiet ;  he  started  on  one  side,  and  would  have 
run  against  a  waggon  which  was  meeting  them,  but  the  plaintiff 
hastily  pulled  him  round,  and  the  horse  then  ran  over  a  lime-heap 
lying  before  another  man's  door;  by  the  shock  the  shaft  was 
broken,  and  the  horse  being  stiU  more  alarmed  by  this,  ran  away, 

{k)  Lynch  v.  Nurdin,  1  Q.  B.  29.  (0  Lygo  v.  Newboid,  9  Exch.  302. 
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and  overset  the  chaise,  and  the  plaintiff  was  thrown  out  and  hurt. 
It  was  held,  that  as  the  immediate  and  proximate  cause  of  the 
injury. was  the  unskilfiilness  of  the  driver,  the  action  could  not  be 
maintained  (m).  So  if  the  negligence  or  default  of  the  plaintiff  be 
in  any  degree  the  direct  or  proximate  cause  of  the  dami^e,  L  c, 
the  cause  without  which  the  injury  could  not  have  happened,  the 
plaintiff  is  not  entitled  to  recover,  however  great  may  nave  been 
the  negligence  of  the  defendant  (n). 

A  party  is  liable  for  the  natural  consequences  of  his  own  neglect. 
Hence,  an  action  lies  against  a  person  for  so  negligently  construct- 
ing a  hay-rick  on  the  extremity  of  his  own  land,  that,  in  conse- 
auence  of  its  spontaneous  ignition,  his  neighbour's  house  is  burnt 
own  (o).  So  a  railway  company  is  liable  for  so  negligently  ma- 
naging an  engine  on  their  line  that  certain  premises  of  the  plaintiff 
adjoining  the  line  were  ignited  by  sparks  issuing  from  the  engine 
and  burnt  down  (p) ;  of  which  negligence  the  fact  of  sparks  being 
emitted  is  prima  facie  proof  ( y). 

Of  the  Right  to  the  Use  of  Light. 

If  the  owner  of  the  adjacent  land  erects  a  building  so  near  the 
house  of  the  plaintiff  as  to  prevent  the  air  and  light  from  entering 
and  coming  through  the  plaintiff's  windows  an  action  will  lie. 
Formerly  it  was  held,  that  a  party  could  not  maintain  an  action 
for  an  obstruction  of  lights  unless  he  had  gained  a  right  in  the 
lights  by  prescription  (r) ;  and  in  conformity  with  this  rule,  it  was 
usual  to  state  in  the  declaration  that  the  house  was  an  ancient 
house,  wherein  were  ancient  windows,  through  which  the  light  had 
entered,  and  had  been  used  to  enter,  from  time  immemorial  («). 
But  afterwards  it  was  held,  that  upon  evidence  of  an  adverse 
enjoyment  of  lights  for  twenty  years  or  upwards,  unexplained,  a 
jury  might  be  directed  to  presume  a  right,  by  grant  or  otherwise, 
even  though  no  lights  had  existed  there  before  the  commencement 
of  the  twenty  years.  But  if  the  period  of  enjoyment  fell  short  of 
twenty  years,  then  other  circumstances  than  the  mere  length  of 
time  must  have  been  brought  in  aid  in  order  to  raise  the  presump- 
tion of  the  plaintiff's  right  {t).  Now,  by  2  &  3  Will.  IV.  c.  71,  s.  6, 
no  presumption  shall  be  allowed  or  made  in  support  of  any  claim, 
upon  proof  of  the  exercise  of  enjoyment  of  the  right  or  matter 
claimed  for  less  than  twenty  years  (m). 

It  is  well  established  by  the  decided  cases,  that  where  the  same 

(m)  Flower  v.  Adam^  2  Taunt.  314.  {q)  Piggott  ▼.  Eastern  Counties  Railway 

(n)  Tiif  V.  fVarmany  2  C.  B.,  N.  S.  740 ;  supra. 
27  L.  J.,  C.  P.  322 ;  but  see  Clayards  v.  (r)  Bowry  y.  Pope^  Cro.  Eliz.  118. 

Dethick,  12  Q.  B.  439.  \s)  See  Co.  Ent.  tit.  Action  surleCase, 

(o)  Vaughan  v.  Menlwe.Z  B.  N.  C.468.  pi.  17. 

(p)  Piggott  V,  Eastern  Counties  Railway f  (/)  2  Wms.  Saund.  175,  a. 

3  C.  B.  229 ;  and  see  Lawrence  v.  Great  (u)  See  Carr  v.  Foster,  3  Q.  B.  581 ; 

Northern  Railway,  16  Q.  B.  643.  ante,  p.  479. 
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person  possesses  a  house  having  the  actual  use  and  enjoyment  of 
certain  lights^  and  also  possesses  the  adjoining  land,  and  sells  the 
house  to  another  person,  although  the  lights  be  new,  he  cannot, 
nor  can  any  one  who  claims  under  him,  build  upon  the  adjoining 
land  so  as  to  obstruct  or  interrupt  the  enjoyment  of  those  lights, 
for  no  man  shall  derogate  from  his  own  grant  {x).  Total  privation 
of  light  is  not  necessary  to  sustain  the  action.  If  the  plamtiff  can 
prove  that,  by  reason  of  the  obstruction,  he  cannot  enjoy  the  light 
m  so  free  and  ample  a  manner  as  he  did  before,  it  will  be  suffi- 
cient (y).  If  an  ancient  window  be  enlarged,  the  owner  of  the 
adjoining  land  cannot  lawfully  obstruct  the  passage  of  light  to  any 
part  of  the  space  occupied  by  the  ancient  window,  although  a 
greater  portion  of  light  be  admitted  through  the  unobstructed  part 
of  the  enlarged  window,  than  was  anciently  enjoyed  {z) ;  unless  the 
excess  of  light  cannot  be  obstructed  by  the  defendant,  in  the  exer- 
cise of  his  lawful  rights  on  his  own  land,  without  necessarily  ob- 
structing the  former  right  of  the  plaintiff  (a).  And  as  a  man  may 
thus,  by  attempting  to  enlarge  his  right,  lose  it  for  a  time,  so  he 
may  so  alter  the  mode  in  which  he  has  been  permitted  to  enjoy 
this  kind  of  easement,  as  to  lose  the  right  altogether  (&). 

By  2  &  3  Will.  IV.  c.  71,  s.  3—"  When  the  access  and  use  of 
light  to  and  for  any  dwelling-house,  workshop,  or  other  building, 
shall  have  been  actually  enjoyed  therewith  for  the  full  period  of 
twenty  years  without  interruption  (c),  the  right  thereto  shall  be 
deemed  absolute  and  indefeasible,  any  local  usage  or  custom  to  the 
contrary  notwithstanding  (d),  unless  it  shall  appear  that  the  same 
was  enjoyed  by  some  consent  or  agreement  expressly  made  or  given 
for  that  purpose  by  deed  or  loritingj^  By  sect.  4 — "  Each  of  the 
respective  periods  of  years  hereinbefore  mentioned  (e)  shall  be 
deemed  and  taken  to  be  the  period  next  before  some  suit  or  action 
wherein  the  claim  or  matter  shall  have  been  brought  into  ques- 
tion (/*),  and  no  act  or  other  matter  shall  be  deemed  to  be  an 
interruption  within  the  meaning  of  this  statute,  unless  the  same 
shall  have  been  submitted  to,  or  acquiesced  in,  for  one  year  after 
the  party  interrupted  shall  have  had,  or  shall  have,  notice  thereof, 
and  of  the  person  making  or  authorizing  the  same  to  be  made." 

The  above  section  (the  third),  converts  into  a  right  such  an  enjoy- 
ment only  of  access  of  light  over  adjoining  land  as  has  been  enjoyed 
as  an  easement,  distinct  from  the  enjoyment  of  the  land  itself;  if,  there- 
fore, the  dominant  and  servient  tenement  be,  during  the  prescribed 

(«)  Per  THndalt  C.  J.,  Swamhorough  v.  temiption  and    mere  discontinuance  of 

Coventry,  9  Bingh.  309.     ^ee  Blanchard^,  user,  see  aff/e,p.  481. 

Bridgett  4  A.  &  £.  192.  (d)  The  custom  of  London,  for  instance, 

(y)  Cotterell  v.  Griffiths,  4  Esp.  69.  by  which  every  citizen  might  build,  upon 

(z)  Chandler  t.  Thompson,  8  Campb.  80.  an  ancient  foundation,  a  house  as  high  as 

(a)  Renshaw  v.  Bean,  18  Q.  B.  112.  he  pleased.     Truscott  v.  Merchant  Taylors* 

(6)  PerDenman,  C.  J.,  delivering  judg-  Company,  11  Exch.  855. 

roent,  Oarriit  v.  Sharp,  3  A.  &  E.  330.  {e)  See  Clayton  v.  Corby,  post,  p.  1140. 

(c)  As  to  the  distinction  between  in-  (/)  See  ante,  p.  480. 
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time,  in  the  occupation  of  the  same  person  no  right  is  acquired  (/). 
Actual  enjoyment  of  light  under  a  verbal  permission  from  the  per- 
son having  a  right  to  obstruct,  is  sufficient,  the  words  '^  claiming 
right  thereto "  being  omitted  in  the  section  (^).  Nor  is  payment 
of  rent,  under  a  verbed  agreement,  for  the  use  of  light  an  interruption 
within  the  section  (A). 

The  clause,  requiring  that  the  interruption  to  bar  a  prescriptive 
title  shall  have  been  acquiesced  in  for  more  than  a  year,  is  not 
limited  to  obstructions  preceded  and  followed  by  portions  of  the 
twenty  years,  but  applies  also  to  obstructions  ending  with  that 
,  period.     Where  A.  had  the  free  access  of  light  and  air  through  a 

window  of  his  house  for  nineteen  years  and  330  days,  and  B.  then 
raised  a  wall  which  obstructed  the  light,  and  the  obstruction  was 
submitted  to  for  thirty-five  days,  when  A.  commenced  an  action, 
it  was  held,  that  the  right  of  action  was  complete ;  and  that  the 
twenty  years'  enjoyment  was  to  be  reckoned  from  the  commence- 
ment of  the  enjoyment  to  the  time  of  bringing  the  action  (i).  Light 
is  not  included  in  the  eighth  section;  which  see, post ^  1140(A). 

The  statute  says,  that  a  person  is  entitled  to  the  access  and  use 
of  light,  if  his  enjoyment  commenced  twenty  years  next  before  the 
bringing  of  an  action  in  which  the  right  is  contested  (provided 
such  enjoyment  has  not  at  any  time  been  interrupted,  and  the 
interruption  acquiesced  in  for  a  yeai') :  it  does  not  say  that  a  person 
is  rfwentitled,  if  he  has  not  enjoyed  such  access,  and  use  for  that 

Eeriod.     A  right  to  Ijgbt  by  immemorial  prescription  may  be  lost 
y  abandonment.     "  The  right  is  acquired  oy  mere  occupancy,  and 
;  ought  to  cease  when  the  person  who  so  acquired  it  discontinued 

\  the  occupancy.     If  the  party  who  has  acquired  the  right  once 

\  ceases  to  make  use  of  the  light  and   air,  which  he  has  appro- 

priated to  his  own  use,  vnthout  showing  any  intention  to  resume  the 
I  enjoyment^  he  must  be  taken  to  have  abandoned  the  right "  (/), 

>  e.  g,y  if  he  erect  a  blank  wall  where  the  ancient  windows  were. 

Such  right  may  therefore  be  lost  in  a  much  less  period  than  twenty 
\  years,  Moore  v   Rawson ;  and  on  the  other  hand  may  be  preserved 

for  a  much  longer  period  (m) ;  and  the  question  of  intention  is  for 
the  jury  («).     See  cases  quoted  infra,  p.  1141,  tit.  (Way). 

Of  the  Right  to  the  Use  of  Water. 

"The  right  to  the  use  of  water  rests  on  clear  and  settled  prin- 
ciples.    Prima  facie,  the  proprietor  of  each  bank  of  a  stream  is  the 

(/)  Harbridae  v.  IVarwickyS  Exch.  652.  per  LUtledale,  J.,  Siokoe  ▼.  Singers,  2S  L. 

(/?)  Mayor  qf  London  v.  The  Pewterers'  J.,  Q.  B.  257. 

Company^  2  M.  &  Rob.  409.  (m)  See  tVard  v.  Ward,  7  Exch.   888 ; 

(A)  Plasterers'  Company  v.  Parish  Clerks^  e.  ^.,  if  a  man  were  to  pull  down  a  house 

Company^  6  Exch.  630.  with  ancient  lights*  and  commence  to  re- 

(t)  Flight  V.  Thomas,  8  CI.  &  F.  231  ;  build  it,  but  in  consequence  of  litigation 

S,  C,  (in  Exch.  Cham.)  11  A.  &  E.  688.  or  otherwise,    the    progress  of   the    re- 

(Ar)  See  Woolrych's  Law  of  Lights.  building  were  stopped  for  many  years. 

{1}  Moore  v.  Rawson,  3  B.  8r  C.  322,  {n)  See  LoveU y.  Smith,  3  C.B,,ii,S,  120. 
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proprietor  of  half  the  land  covered  by  the  stream,  but  there  is  no 
property  in  the  water.  Every  proprietor  has  an  equal  right  to  use 
the  water  ivhich  flows  in  the  stream^  and  consequently  no  proprietor 
can  have  the  right  to  use  the  water  to  the  prejudice  of  any  other 
proprietor^  Without  the  consent  of  the  other  proprietors,  who 
may  be  affected  by  his  operations,  no  proprietor  can  either  diminish 
the  quantity  of  water  which  would  otherwise  descend  to  the  pro- 
prietors below  (p),  nor  throw  the  water  back  upon  the  proprietors 
above.  Every  proprietor  who  claims  a  right  either  to  throw  the 
water  back  above,  or  to  diminish  the  quantity  of  water  which  is  to 
descend  below,  must,  in  order  to  maintain  nis  claim,  either  prove 
an  actual  grant  or  licence  from  the  proprietors  affected  by  his 
operations,  or  must  prove  an  uninterrupted  enjoyment  of  twenty 
years"  (p).  Thus  the  proprietor  of  land  contiguous  to  a  stream 
may,  as  soon  as  he  is  injured  by  the  diversion  of  the  water  from  its 
natural  course,  maintain  an  action  against  the  party  so  diverting 
it;  and  it  is  no  answer  to  the  action,  that  the  defendant  first 
appropriated  the  water  to  his  own  use,  unless  he  has  had  twenty 
years  undisturbed  enjoyment  of  it  in  the  altered  course  (9) ;  for 
flowing  water  is  pubuci  juris,  not  in  the  sense  that  it  is  a  bonum 
vacans,  to  which  the  first  occupant  may  acquire  an  exclusive  right, 
but  in  this  sense  only,  that  all  may  reasonably  use  it  who  have  a 
right  of  access  to  it,  that  none  can  have  any  property  in  the  water 
itself,  except  in  the  particular  portion  which  he  piay  choose  to 
abstract  from  the  stream,  coid  take  into  his  possession,  and  that 
during  the  time  of  his  possession  only  (r). 

By  usage  a  riparian  proprietor  may  acquire  a  right  to  use  the 
water  in  a  manner  not  justified  by  his  natural  right,  but  such 
acquired  ri^ht  has  no  operation  against  the  natural  rights  of  a 
landowner  Higher  up  the  stream,  unless  the  user  by  which  it  was 
acquired  affects  the  use  which  such  landowner  has  made  of  the 
stream,  or  his  power  to  use  it,  so  as  to  raise  the  presumption  of  a 
grant,  and  so  render  the  tenement  above  a  servient  tenement  ($). 
A  right  to  a  watercourse  is  not  destroyed  by  the  owner  altering 
the  course  of  the  stream;  and  the  owner  may  establish  his  claim, 
notwithstanding  an  interruption  within  twenty  years  of  action 
brought  (0.  A  right  to  the  use  of  water  flowing  m  a  stream,  and 
publici  juris,  becomes  private  by  appropriation,  but  may  become 
again  publici  juris  by  relinquishment  (w).  It  is  not  necessary  to 
prove  special  damage;  an  injury  to  the  right  only  is  sufficient  (x). 
The  occupier  of  a  mill,  built  on  the  site  of  an  old  mill,  which  has 

(0)  or  detain  it,  as  by  irrigation.    Samp-  ofClutton  Union,  1  H.  &  N.  627. 
*an  V.  tio4dinott,  1  C.  B.,  N.  S.  590.  (r)  Embrey  v.  Owen,  6  Exch.  853. 

(p)  Per  Leach,   V.    C,    in    Wright   v.  (*)  Sampson  v,  Hoddinott,  $upr a. 

Howard,  1  Sim.  &  Stu.  190,  adopted  by  (0  Hail  v.  Swift,  4  B.  N.  C.  381. 

Lord  Tenterden,  C.  J.,  in  Mason  v.  HiU.  (•»)  Liggins  v.  Inge,  7  Bingh.  682.    See 

iq)  Mason  v.  Hill,  3  B.  &  Ad.  804.  See  Moore  v.  Rawson,  supra. 
6  B.  8c  Ad.  1,  &  a  ;  Dudden  ▼.  Guardians  {x)  Wood  v.  WoMd,  8  Exoh.  748. 
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existed  for  forty  years,  may  maintain  an  action  fot  forcing  back 
water,  and  injuring  his  mill,  although  he  has  not  enjoyed  the  mill 
precisely  in  the  same  state  for  twenty  years ;  and  it  is  no  defence 
to  such  an  action  that  he  has  within  a  few  years  erected  in  his  mill 
a  wheel  of  different  dimensions,  but  requiring  less  water  than  the 
old  one  (y). 

Prima  facie  the  rule  with  respect  to  artificial  watercourses,  such 
as  canals,  mill-leets,  ditches,  &c.  is  the  same, — "The  proposition 
that  a  watercourse  of  whatever  antiquity,  and  in  whatever  degree 
enjoyed  by  numerous  persons,  cannot  be  enjoyed  so  as  to  confer  a 
right  to  the  use  of  the  water,  if  proved  to  have  been  originally  arti- 
ficial, is  quite  indefensible"  (z).  But  where  from  the  nature  of  the 
case  it  is  obvious  that  the  enjoyment  of  the  watercourse  depends  upon 
temporary  circumstances,  and  is  not  of  a  permanent  character,  as 
in  the  case  of  a  mine  adit  (a),  or  the  outfall  of  a  drain  (5),  no  such 
right  is  obtained  either  by  presumption  of  a  grant,  or  under  the 
2  &  3  Will.  IV.  c.  71.  No  action  therefore  lies  in  such  a  case  for 
the  diversion  of  the  water  against  a  party  through  whose  land  it 

f)asses  before  it  reaches  the  plaintiff's  land,  though  an  action  would 
ie  against  such  a  person  for  its  pollution.  Wood  v.  Waud^  3  Exch. 
748,  in  which  case  the  plaintiff  had  enjoyed  the  water  flowing  from 
a  colliery  for  sixty  years.  See  Whaley  v.  Laing,  2  H.  &  N.  476 ; 
27  L.  J.  Exch.  422.     S.  C. 

With  regard  to  the  right  to  the  enjoyment  of  a  subterranean 
spring,  or  of  a  well  supplied  by  such  spring,  "We  think,"  said 
Tindal,  C.  J.,  in  Acton  v.  Blundell,  12  M.  &  W.  324,  "that  the 
case  is  not  to  be  governed  by  the  law  which  applies  to  rivers  and 
flowing  streams,  but  that  it  rather  falls  within  that  principle,  which 
gives  to  the  owner  of  the  soil  all  that  lies  beneath  his  surface ;  that 
the  land  immediately  below  is  his  property,  whether  it  is  solid 
rock,  or  porous  ground,  or  veinous  earth,  or  part  soil,  part  wator ; 
that  the  person  who  owns  tfie  surface  may  dig  therein,  and  apply 
all  that  is  there  found  to  his  own  purposes,  at  his  free  will  and 
pleasure ;  and  that  if,  in  the  exercise  of  such  right,  he  intercepts 
or  drains  off  the  water  collected  from  underground  springs  in  nis 
neighbour's  well,  this  inconvenience  to  his  neighbour  falls  within 
the  description  of  damnum  absque  injurid,  which  cannot  become 
the  grouna  of  action." 

"We  intimate  no  opinion,"  said  the  Lord  Chief  Justice,  in  the  same 
case,  "  what  might  be  the  rule  of  law  if  there  had  been  an  uninter- 
rupted user  of  the  right  for  more  than  the  last  twenty  years ;"  and 
accordingly  in  Dickinson  v.  Hie  Grand  Junction  Canal  Company, 
7  Exch.  282,  it  was  held,  that  the  plaintiff,  the  proprietor  of  ancient 

(y)  Saunders  y.  Newman,  1  B.  &  Aid.  Chadwick,  11  A.  &  E.  571.     See  Beastom 

258.      See   Rochdale    Canal   Company  v.  t.  fVeate,  6  E.  &  B.  986. 

Radcliff,  18  Q  B.  287.  (o)  Arkwrighi  v.  Oell,  5  M.  &  W.  203. 

(z)  Per  Lord  Denman^  C.  J.,  Magor  ▼.  {b)  Greatrtt  ▼.  Haffuwd,  8  Exch.  291. 
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mills  on  the  river  Gade,  was  entitled  to  maintain  an  action  against 
the  defendants ;  who  had,  by  sinking  a  well  on  their  own  land  and 
by  means  of  a  pumping  engine,  abstracted  water,  which  would  in  its 
natural  course,  whether  by  an  underground  watercourse  or  by  per- 
colating through  the  strata,  have  flowed  or  percolated  into  a  tribu- 
tary of  the  above-mentioned  river,  and  so  eventually  have  reached 
the  plaintiff's  mills.  That  case,  however,  so  far  as  it  depends  on 
the  above  ground,  except  so  far  as  it  applies  to  subterranean  water 
flowing  in  a  defined  natural  channel^  must  be  considered  as  over- 
ruled by  Chasemore  v.  Richards,  2  H.  &  N.  168,  where  the  Court 
of  Exchequer  Chamber  (dissentiente  Coleridge,  J.)  held,  that  the 
owner  of  an  ancient  mill  on  the  banks  of  a  river,  cannot  maintain 
an  action  against  a  landowner  who  sinks  a  deep  well  on  his  own 
land,  and  by  pumps  and  steam-engines  diverts  the  underground 
water  which  would  otherwise  have  percolated  the  soil  and  flowed 
to  the  plaintifl*'s  mill.  And  the  same  rule  applies  to  surface  water, 
flowing  over  a  person's  land  in  no  definite  channel,  although  the 
landowner,  by  appropriating  the  water,  thereby  prevents  it  from 
reaching  a  watercourse  which  it  previously  supplied  (i).  And  see 
Smith  V.  Kenrick,  7  C.  B.  616,  as  to  flooding  adjoining  mines. 

By  2  &  3  Will.  IV.  c.  71,  s.  2,— No  claim  which  may  be  law- 
fully made  at  the  common  law,  by  custom,  prescription,  or  grant, 
to  any  way  (c)  or  other  easement,  "  or  to  any  watercourse  or  the 
use  of  any  water,"  &c.  when  such  way,  &c.  shall  have  been 
actually  enjoyed  by  any  person  claiming  right  thereto  without 
interruption  (d)  for  the  full  period  of  twenty  years  (c),  shall  be 
defeated  by  showing  only  that  such  way,  &c.  was  first  enjoyed  at 
any  time  prior  to  such  period ;  but  such  claim  may  be  dereated  in 
any  other  way  by  which  the  same  is  now  liable  to  be  defeated  (f) ; 
and  where  such  way,  Sec.  shall  have  been  so  enjoyed  as  aforesaid 
for  the  full  period  of  forty  years,  the  right  thereto  shall  be  deemed 
absolute  and  indefeasible,  unless  it  shall  appear  that  the  same  was 
enjoyed  by  some  consent  or  agreement  expressly  given  or  made  for 
that  purpose,  by  deed  or  writing  ig). 

A  claim  by  the  owner  of  a  copper  mine  to  let  off*  the  water 
from  his  mine,  impregnated  with  metallic  substances,  into  a  water- 
course upon  the  land  of  another,  is  a  claim  to  a  watercourse 
within  the  above  section  (h).  And  so  is  a  claim  to  throw  stones, 
rubble,  and  the  refiise  of  a  tin  mine  into  a  running  stream  (t). 

(b)  Broadbent  t.  Ranuhotham,  1 1  Exch.  during  the  whole  time  that  it  was  exer- 
602.  cised."     Per  Cur.,  Bright  v.  Walker^  1  C. 

(c)  See  post,  p.  1141.  M.  &  R.  219. 

(rf)  See  ante,  p.  481.  (g)  i.e.,  before  the  forty  years  com- 


(e)  See  ante,  p.  480.  menced,  because  a   parol  licence  wt/Am 

(/)  '•  g'l  "  ^y  proof  of  a  jfrant,  or  of  a      that  period  i*  sufficient,  as  disproving  an 
licence,  parol  or  written,  for  a  limited       enjoyment     "as    of  right."      Tickle   v. 


period,  comprising  the  whole  or  part  of      Brown,  post. 
the  twenty   years,  or  of  the  absence  or  (*)  IVright  v.  Williams,  1  M.  &  W.  77. 

ignorance   of  the  parties    interested   in  (t)  Car/yon  t.  Loverin^,  1  H.  &  N.  784. 

opposing  the  claim,  and    their    agents, 

VOL.  II.  G  O 
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Enjoyment  by  persons  "  claiming  right "  under  the  abore  sec- 
tion (or  **  as  of  nght "  in  section  6),  means  an  enjoyment  had, 
not  secretly  or  by  stealth,  or  by  tacit  sufferance,  or  by  permis- 
sion asked  from  time  to  time,  on  each  occasion,  or  even  on 
many  occasions,  of  using  it ;  but  an  enjoyment  had  openly,  noto- 
riously, without  particular  leave  at  the  time,  by  a  person  claiming  to 
use,  without  danger  of  being  treated  as  a  trespasser,  as  a  matter  of 
right,  whether  the  right  so  claimed  be  strictly  legal  as  by  pre- 
scription and  adverse  user,  or  by  deed,  or  whether,  though  not 
strictly  legal,  yet  it  be  lawful  to  the  extent  of  excusing  a  tres- 
pass (k).  The  right  must  also  be  such  as  could,  previously  to  the 
statute,  have  been  inferred  to  exist  by  custom,  prescription,  or  non- 
existing  grant.  "  The  act  does  not  alter  the  nature  of  the  right 
necessary  to  give  a  legal  title ;"  and  facts,  showing  that  the  ri^ht 
claimed  is  not  such  a  one,  may  be  replied  to  a  plea  of  prescription 
under  the  statute  (0- 

The  enjoyment  of  an  easement  under  the  foregoing  section 
means  a  continuous  enjoyment,  as  of  right,  of  the  easement,  as  an 
easement,  without  interruption  acquiesced  in  for  a  year.  It  is 
therefore  defeated  by  unity  of  possession  during  all  or  part  of 
the  twenty  years  (m ) ;  and  evidence  of  unity  of  possession  may 
be  given  under  a  traverse  of  the  enjoyment,  because  it  dis- 
proves enjoyment  as  of  right  (»).  Unity  of  possession  merely 
suspends  a  prescriptive  easement ;  there  must  be  an  unity  of  owner- 
ship to  destroy  it  (o).  Where  a  party  became  seised  in  fee  of  one 
set  of  premises,  and  possessed  of  a  chattel  interest  in  another,  the 
owner  of  which  latter  had  previously  enjoyed  an  easement  in  the 
former;  it  was  held,  that  such  unity  of  possession  of  the  land 
a  qua  and  in  qua  the  easement  existed,  would  operate  only  to  sus  • 
pend,  and  not  to  extinguish  the  easement  ( p). 

By  sect.  8, — When  any  land  or  water,  upon,  over,  or  from 
which  any  way  or  other  watercourse  or  use  of  water  shall  be  en- 
joyed, shall  be  held  under  any  term  of  life,  or  for  years,  exceeding 
three,  the  time  of  the  enjoyment  of  any  such  way,  &c.  during  the 
continuance  of  such  term,  shall  be  excluded  in  the  computation 
of  the^said  period  of  forty  years,  in  case  the  claim  shall,  within 
three  years  after  the  end  or  determination  of  the  term,  be  resisted 
by  the  reversioner.  The  6th  section  disallows  any  presumption  in 
favour  of  a  claim  upon  proof  of  enjoyment  for  any  less  period  of 
time  than  may  be  applicable  under  the  act  to  the  nature  of  the 
right  claimed.  The  statute  substitutes  positive  proof  of  enjoyment 
during  a  limited  number  of  years,  for  the  immemorial  enjoyment 

(A-)  TickU  V.  Brown,  4  A.  &  E.  369.  (o)  Per  Bayky,  B.,   in  Canham  v.  Fitk, 

(/)  Kinloek  v.  NeviUe,  6  M.  &  W.  795.  2  C.  &  J.  126. 

(m)  Onley  y,  Gardiner,  4M.  &  W.  496.  (p)  Thomat  ▼.  Thomaa,  2  C.  M.  &  R.  34. 
(n)  Clayton  v.  Corby,  2  Q.  B.  813. 
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formerly  alleged,  and  in  aid  of  which,  as  it  nerer  could  be  proved 
throughout,  presumption  was  admitted  (q). 

Of  Ways, — Where  a  way  had  been  used  adversely  and  under  a 
claim  of  right,  for  more  than  twenty  years,  over  land  in  possession 
of  a  lessee  who  held  under  a  lease  for  lives  granted  by  the  bishop 
of  Worcester ;  it  was  held,  that  under  the  above  act,  this  user 
gave  no  right  as  against  the  bishop,  and  did  not  affect  the  see ;  and 
that,  as  the  user  did  not  give  a  title  as  against  all  persons  having 
estates  in  the  locus  in  quo,  it  gave  no  title  as  against  the  lessee  and 
the  persons  claiming  under  him,  and  that  no  title  was  gained  by  an 
user,  which  did  not  give  a  valid  title  as  against  the  bishop,  and 
permanently  affect  the  see  (r).  So  where  the  land  over  which 
the  right   was  claimed  had  been  under  lease  for  the  first  seven 

i rears  out  of  the  twenty  {s).  But  where  a  way  has  been  used  over 
and  in  the  hands  of  a  succession  of  tenants,  and  express  notice  to 
the  landlord  is  proved,  a  grant  might,  it  seems,  be  presumed  (t). 

In  a  plea  under  this  statute,  it  is  sufficient  to  allege  that  the  user 
existed  lor  the  prescribed  time  before  the  commencement  of  the  suit  (u). 
An  averment,  indeed,  of  its  existence  before  the  act  complained  of 
would  make  the  plea  bad  (x).  The  plea  must  be  supported  by 
user  down  to  the  commencement  of  the  action,  at  all  events  within 
the  last  year  (y).  Evidence  of  user  of  a  way  with  horses,  carts, 
and  carriages,  for  certain  purposes,  does  not  necessarily^  prove  a 
right  of  way  for  all  purposes ;  but  the  extent  of  the  right  is  a  ques- 
tion for  the  jury  in  each  particular  case  (z).  Such  right  is  destroved 
by  unity  of  possession,  even  afler  the  completion  of  the  prescribed 
period  of  twenty  or  forty  years  (a).  An  immemorial  right  of  way 
may  be  lost  by  abandonment  (see  ante,  p.  1 136);  but  it  is  not  lost  by 
non-user  for  upwards  of  twenty  years,  the  user  having  been  dis- 
continued by  reason  of  the  party's  having  had  a  more  convenient 
way  (i).  Discontinuance  of  user,,  by  reason  of  another  way  being 
substituted  by  parol  agreement,  is  no  evidence  of  abandonment  (c). 

Of  Pews. — A  seat  in  a  church  may  be  annexed  to  a  house, 
either  by  a  faculty  or  prescription,  which  supposes  a  faculty  (d). 
Extra-parochial  persons  cannot  establish  a  claim  to  seats  in  the 
body  of  a  parish  church  without  proof  of  prescription  at  leaflt,  if 

(q)  Per  Coleridge,  J.,  Bailey  v.  Jpple-  (x)  Hughes  v.  Robins,  15  M.  &  W.  241. 

yar</,  8  A.  &  E.  161.     See  antet  p.  480.  (y)  Lowe   ▼.  Carpenter^  6   Ezch.    825. 

(r)  BHght  V.  fValker,  1  C.  M.  &  R.  211.  See  ante,  p.  481. 

(«)  mnskip  V,  Hudspeth,  10  Exch.  6.  (s)  Cowling  v.  Higghum,  4  M.  &  W. 

{t)  R,  ▼.  Barr,  4 Campb.  1 6 ;  where  Lord  245.     See  Henning  v.  Burnet,  8  Exch.  187. 

Ellenborough,  C.  J.,  said  that  notice  might  (a)  BattUhill  t.  Reed,  18  C.  B.  696. 

be  inferied  from  the  notoriety  and  pub-  \h)   Ward  v.  Ward,  7  Exch.  838. 

licity  of  the  user;  but  that  case  was  one  (c)  Looell  v.  Smith,  3  C.  B.,  N.  S.  120. 

of  a  public  way,  and  the  above  remark  \d)  Per  Buller,  J,,  in  Griffith  v.  Mat* 

can  scarcely  be  applied  to  a  private  one.  thews,  5  T.  R.  296. 

(tt)  Wright  V.  Williams,  I  M.  &  W.  77. 

G  q2 
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indeed  they  can  do  so  by  prescription  («).  Nor  in  the  case  of  a 
pew  in  the  body  of  a  church,  can  an  action  at  common  law  be 
maintained  for  a  disturbance,  unless  the  pew  be  annexed  to  a  house 
in  the  parish.  It  is  only  on  account  of  the  pew  being  annexed  to 
a  house,  that  the  temporal  court  can  take  cognizance  of  any 
intrusion  into  it  (/).  Where  a  party  claims  a  right  against  the 
ordinary,  he  ought  to  show  a  title  by  repairing,  &c.,  but  not  in  an 
action  on  the  case  against  a  trespasser  or  tort-feasor.  In  such 
case  it  is  neither  necessary  to  allege  or  prove  repairs  (g).  An  old 
entry  in  the  vestry-book,  signed  by  the  churchwardens,  stating 
that  the  pew  had  been  repaired  by  the  then  owner  of  the  messuage 
(under  whom  plaintiff  claimed),  in  consideration  of  his  using  it,  is 
admissible  evidence,  being  made  by  the  churchwardens  within  the 
scope  of  their  official  authority,  and  as  showing  the  reputation  of 
the  parish  upon  the  right  (A).  The  right  to  sit  in  a  pew  may  be 
apportioned  in  consequence  of  the  messuage,  to  the  owners  and 
occupiers  of  which  it  was  originally  granted,  becoming  subdivided : 
thus  three  or  four  families  may  become  entitled  to  use  a  pew,  and 
a  question  may  arise,  how  many  persons  are  entitled  to  use  the 
pew  in  respect  of  each  of  the  subdivisions:  that  is,  however,  a 
matter  to  be  settled  among  the  respective  owners:  the  church- 
wardens have  no  right  to  interfere  (i). 


II.  By  whom  and  against  whom  an  Action  for  a  Nusance 
may  be  maintained. 

If  the  nusance  be  to  the  damage  of  the  reversionary  as  well  as 
the  possessory  interest,  an  action  may  be  brought  as  well  by  the 
reversioner  as  by  the  tenant  in  possession,  and  each  will  be 
entitled  to  recover  damages  commensurate  with  the  injuries,  which 
their  respective  interests  may  have  sustained  (A).  If  anything  be 
done  to  destroy  the  evidence  of  title,  which  is  a  question  for  the 
jury,  an  action  is  maintainable  by  the  reversioner  (/).  So  a  rever- 
sioner may  maintain  an  action  for  the  obstruction  of  an  ancient 
light,  and,  in  the  event  of  its  not  being  removed,  for  the  continu- 
ance, for  the  proof  of  his  title  is  rendered  more  difficult  at  a  future 
time^m).  So  for  the  permanent  obstruction  of  a  right  of  way 
appurtenant  to  his  premises  (n).    But  where  the  acts  of  trespass  did 

(e)  Byerley  v.    Pfindtu,  5  B.  &  C.  1.  (t)  Harris  v.  Drewe,  2  B.  &  Ad.  164. 

See  Hallack  v.    University  qf  Cambridge^  (k)  Bedingfield  t.  Onslow^  3  Lev.  209. 

1  Q.  B.  593.  (/)   Young  v.  Spencer,  10  B.  &  C.  152. 

(/)  Mainwaring  y.  Giles,  5  B.  &  Aid.  See  Alston  v.  Scales.  9  Bingh.  3. 
356.  (f»)  Sliodwell  v.  Hutchinson,  2  B.  &  Ad. 

ig)  Bunton  v.   Bateman,    1    Lev.   71 ;  97. 
Ashley  v.  Freckleton,  3  Lev.  73 ;  Keitrick  (n)  Kidgill  v.  Moor,  9  C.  B.364.   What 

y.  Taylor,  1  Wils.  326;  Sayer,  31.  is  a  permanent  injury;   see  Simpson  v. 

(h)  Price  ▼.  LittUwood,  3  Campb.  288.  Samtge,  1  C.  B.,  N.  S.  347. 
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not  amount  to  any  permanent  injury  to  the  land,  but  were  made  in 
exercise  of  an  alleged  right  of  way ;  it  was  held,  that  the  rever- 
sioner could  not  maintain  an  action  in  respect  thereof,  for  no  right 
was  gained  by  such  user  while  the  land  was  in  the  possession  of  his 
lessee  (o). 

The  action  may  be  maintained  against  the  person  who  erects 
the  nusance :  or  against  his  alienee,  who  permits  the  nusance  to 
be  continued,  after  request  made  to  him  to  remove  or  abate  it(/?y. 
To  an  action  of  trespass  qu.  cL  fr,y  it  is  not  a  good  plea,  that  the 
defendant  entered  on  the  land  to  abate  a  nusance,  if  the  plea 
does  not  show  a  notice  or  request  to  the  plaintiiF  to  remove  it ; 
or  that  the  plaintiff  was  himself  the  original  wrongdoer,  either 
by  having  placed  the  nusance  there,  or  by  his  default  in  not  per- 
forming some  obligations  incumbent  on  him ;  or  that  the  nusance 
is  immediately  dangerous  to  life  or  health  (9).  If  the  party,  against 
whom  a  verdict  in  an  action  of  this  kind  has  been  recovered,  does 
not  abate  the  nusance,  another  action  may  be  brought  for  con- 
tinuing the  nusance,  in  which  the  jury  will  be  directed  to  give  large 
damages.  Note.^lt  is  usual,  in  the  first  action,  to  give  nominal 
damages  only. 

Trespass  is  the  proper  remedy  for  wrongfully  continuing  a  build- 
ing on  the  plaintiflrs  land,  for  the  erection  of  which  the  plaintiff  has 
already  recovered  compensation ;  and  a  recovery,  with  satisfac- 
tion, for  erecting  it,  does  not  operate  as  a  purchase  of  the  right  to 
continue  such  erection.  Therefore,  where  the  trustees  of  a  turn- 
pike-road built  buttresses  to  support  it  on  the  land  of  A.,  and  A. 
thereupon  sued  them  and  their  workmen  in  trespass  for  such 
erection,  and  accepted  money  paid  into  court  in  full  satisfaction  of 
the  trespass ;  it  was  held,  that  after  notice  to  the  defendants  to 
remove  the  buttresses,  and  a  refusal  to  do  so,  A.  might  bring 
another  action  of  trespass  against  them  for  keeping  and  con- 
tinuing the  buttresses  on  the  land,  to  which  the  former  recovery 
was  no  bar  (r). 

Tenant  for  years  erected  a  nusance,  and  afterwards  made  an 
underlease  to  I.  S.  The  question  was,  whether,  after  a  recovery 
against  the  first  tenant  for  years  for  the  erection,  an  action  would 
lie  against  him  for  the  continuance,  after  he  had  made  an  under- 
lease. Et  per  Cur.  it  lies ;  for  he  transferred  it  with  the  original 
wrong,  and  his  demise  af&rms  tlie  continuance  of  it ;  he  hath  also 
rent  as  a  consideration  for  the  continuance,  and,  therefore,  ought 
to  answer  the  damage  it  occasions  (s).  And  the  action  lies  against 
either  at  the  plaintiff's  election,  Cro.  Car.  373,  666.  So  where  the 
owner  of  land  lets  it  with  a  nusance  already  existing  (t) ;  or  the 

(o)  BaxUr  v.   Taylw,  4  B.  &  Ad.  72.  (r)  HolfMt  v.  WtUon,  10  A.  &  E.  605 ; ' 

See  2  &  3  Will.  IV.  c.  71,  s.  8,  ante,  1140.  Bowyer  ▼.  Cook,  4  C.  B.  236.  aec 
See  Tneker  ▼.  Newman,  11  A.  &  E.  40.  («)  Roeewell  t.  Prior,  2  Salk.  460. 

{p)  Penruddock't  ca«e,  5  Rep.  101,  a.  (0  or  {temble)  if  the  occupation  of  it 

(q)  Jones  ▼.  WUUams,  U  M.  &  W.  176.  must  necetuarily  create  a  nusance. 
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purchaser  of  his  reversion,  if  he  purchase  the  premises  with  the 
nusance  upon  them ;  secuSj  if  it  be  created  after  ne  has  bought  the 
land,  unless  he  has  had  an  opportunity  of  determining  the  tenancy; 
/e.  V.  Pedley,  1  A.  &  E.  824.  But  "  where  a  landlord  lets  pre- 
mises not  in  themselves  a  nusance,  but  which  may  or  may  not  be 
used  by  the  tenant  so  as  to  become  a  nusance,  and  it  is  entirely  at 
the  option  of  the  tenant  so  to  use  them  or  not,  and  the  landlord 
receives  the  same  benefit  whether  they  are  so  used  or  not,  the 
landlord  is  not  responsible  for  the  acts  of  the  tenant "  (u).  In  an 
action  on  the  case  for  continuing  a  nusance  to  the  plaintiffs  market 
by  a  building,  which  excluded  the  public  from  a  part  of  the  space 
in  which  the  market  was  lawfully  held ;  it  was  held,  that  the 
defendants  were  liable  for  continuing  the  nusance,  althou£!;h  they 
had  no  right  to  enter  upon  the  land  to  remove  it,  and  could  not  do 
so  without  being  guilty  of  a  trespass ;  for  per  Cur.,  that  is  in  con- 
secjuence  of  their  own  original  wrong ;  and  they  cannot  be  per- 
mitted to  excuse  themselves  from  paymg  damages  for  the  injury  it 
causes,  by  showing  their  inability  to  remove  it  without  exposing 
themselves  to  another  action  (or).  The  cleansing  of  drains  and 
sewers  is  prima  facie  the  duty  of  the  occupier  (y). 

Case  lies  against  the  landlord  of  a  house  demised  by  lease,  who, 
under  his  contract  with  his  tenants,  himself  employs  workmen  to 
repair  the  house,  for  a  nusance  in  the  house  occasioned  by  the 
n^ligence  of  his  workmen  (z).  But  where  A.  contracted  with  the 
])arish  to  pave  a  certain  district,  and  entered  into  a  svb-contract 
with  B.  to  pave  a  street  therein,  A.  supplying  and  bringing  the 
materials,  and,  preparatory  to  the  paving,  the  stones  were  laid  by 
labourers  employea  by  B.  on  the  pathway,  and  there  left  unguarded 
and  obstructing  the  same,  and  C.  fell  over  them  and  broke  his  leg  ; 
it  was  held  that  B.  was  liable  and  not  A.  (a).  There  is  no  distinc- 
tion between  injuries  arising  from  the  negligent  management  of  an 
animal  or  other  personal  chattel,  and  that  resulting  from  the  neg-* 
ligent  management  of  fixed  real  property  with  regard  to  the  party 
liable  (&);  except  in  certain  cases  between  landlord  and  tenant. 
Rich  V.  Basterjield,  infra. 

The  trustees  of  a  turnpike-road,  empowered  by  statute  to  make 
watercourses,  to  prevent  the  road  from  being  overflowed,  directed 
their  surveyor  to  present  a  plan  for  carrying  off  the  water  of  an 
adjacent  brook:  he  recommended,  and  on  that  recommendation 
they  adopted,  and  caused  him  to  make,  a  wide  channel  from  the 

(tt)  Psr  Cur.  Rich  t.  Bcuterfieldt  4  C.  B.  Where  the  work  contracted  for  is  unlaw- 

S04.  ful,  the  employer  is  responsible!  although 

(«)  Thomp9im  ▼.  Oihton,  7   M.  &  W.  the  injury  is  occasioned  by  the  negligence 

466.  of  a  contractor.     EUU  y.  Sh^ld  Gat 

(y)  lUunU  ▼.  Saitnton,  8  Q.  B.  449.  C<mpany,  2  £.  &  B.  767. 

(«)  UsUe  ▼.  Pounds,  4    Taunt.  649;  (6)  Preedie  v.  London  and  North  Western 

Sadler  ▼.  Henloek,  4  E.  &  B.  570.  Railufay,  4  Ezch.  244. 

(a)  Overtom  ▼.  Freeman,  11  C.  B.  867. 
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roady  gradually  narrowing,  and  conducting  the  water  into  the 
ordinary  fence-ditches  of  the  plaintiff's  land,  which  were  insufficient 
to  discharge  it,  and  his  land  was  consequently  overflowed.  It  was 
held,  that  the  action  did  not  lie  against  the  defendant,  who  was 
one  of  the  trustees,  and  the  chairman,  who  had  signed  the  order 
for  cutting  this  trench ;  for  the  defendant  was  not  a  volunteer :  he 
executed,  without  emolument,  a  duty  imposed  on  him  by  the  legis- 
lature, which  he  was  bound  to  execute ;  and  he  had  exercised  l^is 
best  pkill,  diligence,  and  caution  in  the  execution  of  it  (c).  Canal 
trustees,  commissioners  of  sewers,  and  such  like  bodies  are  not 
liable,  unless  they  have  acted  either  in  excess  of  their  authority  {d) ; 
tyrannically  and  oppressively  {e) ;  or  carelessly  and  negligently  (/), 
And  this  negligence  must  be  an  act  of  commission,  and  not  a  mere 
nonfeasance,  as  in  cases  where  they  have  an  absolute  discretion  in 
the  employment  of  their  funds  and  the  order  in  which  they  shall 
be  appropriated  to  the  details  of  the  work,  for  which  they  were 
incorporated  (^) ;  unless,  it  seems,  they  have  funds  sufficient  for 
the  performance  of  all  the  duties  for  which  they  were  incorporated, 
Cfibos  V.  Trustees  of  Liverpool  Docks,  27  L.  J.,  Exch.  321 ;  in  which 
case  it  was  held,  that,  whether  the  defendants  were  at  liberty  to 
leave  the  docks  in  a  dangerous  state  or  not,  it  was  at  all  events 
their  duty  to  have  closed  them  to  the  public,  if  they  were  in  a 
dangerous  condition,  and  that,  not  having  done  so,  they  werie  liable 
for  an  injury  occsisioned  to  the  plaintifTs  vessel  in  entering,  although 
they  received  the  tolls  as  trustees  only,  and  without  any  beneficial 
interest  in  them.  See  Manley  v.  St,  Helen's  Canal  and  Railway 
Company,  27  L.  J.,  Exch.  169. 


III.  Pleadings. 

By  2  &  3  Will.  IV.  c.  71,  s.  6,  in  all  actions  upon  the  case  and 
other  pleadings,  wherein  the  party  claiming  may  now  by  law  alleee 
his  right  generally,  without  averring  the  existence  of  such  right 
from  time  immemorial,  such  general  allegation  shall  still  be  deemed 
sufficient     For  the  remainder  of  this  section,  see  ante,  p.  481. 

By  PI.  R.  16,  T.  T.  1853,  in  actions  for  torts,  the  plea  of  Not 
Guilty  shall  operate  as  a  denial  only  of  the  breach  of  duty  or 
wron^l  act  alleged  to  have  been  committed  by  the  defendant,  and 
not  of  the  facts  stated  in  the  inducement,  and  no  other  defence 
than  such  denial  shall  be  admissible  under  that  plea;  all  other 
pleas  in  denial  shall  take  issue  on  some  particular  matter  of  fact 
alleged  in  the  declaration.  E.  g.  In  an  action  for  a  nusance  to 
the  occupation  of  a  house  by  carrying  on  an  offensive  trade,  the 

(e)  Sutton  ▼.  aarke,  6  Taunt  29.  C.  84;  Buck  ▼.  WiOiams,  27  L.  J.,  Exch. 

(d)  Boulim  v.  Orowthtr,  2  B.  &  C.  708.      S56.    See  Alston  ▼.  Scales,  9  Bingh.  8. 


'A 


Leader  v.  Moxon,  8  Wils.  461.  {g)  Metcalfe  v.  HetkeringUm,  11  Exch. 

Grocers*  Company  v.  Donne,  8  B.  N.      257. 
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plea  of  Not  Guilty  will  operate  as  a  denial  only  that  the  defendant 
carried  on  the  allied  trade  in  such  a  way  as  to  be  a  nusance  to 
the  occupation  of  the  house,  and  will  not  operate  as  a  denial  of  the 
plaintiff's  occupation  of  the  house.  In  an  action  for  obstructing  a 
right  of  way,  such  plea  will  operate  as  a  denial  of  the  obstruction 
only,  and  not  of  the  plaintiff's  right  of  way. 

The  plea  of  "  Not  Guilty,"  puts  in  issue  both  the  act  complained 
of,  and  its  consequences.  By  this  plea,  the  defendant  says,  "  I  am 
not  guilty  of  erecting  a  building  which  is  a  nusance "  (A).  In  an 
action  for  continuing  a  nusance,  it  puts  in  issue  the  continuance 
only  (i).  "  Not  Guilty,"  pleaded  to  a  declaration  in  case  for  the 
wrongful  diversion  of  water  from  the  plaintiff's  mill,  puts  in  issue 
the  mere  fact  of  the  diversion,  and  not  its  wroriffful  character  (A). 
But  in  an  action  for  negligence,  the  negligence  is  the  gist  of  the 
action,  and  evidence  may  be  given  under  "  Not  Guilty,"  that  the 
accident  was  caused  by  the  negligence  of  the  defendant  (Z).  See 
ante,^.  1132. 

In  case  against  the  defendant  for  negligently  driving  his  cart  and 
horse  against  the  plaintiff's  horse ;  it  was  held,  that,  under  the 
plea  of  Not  Guilty,  the  defendant  could  not  show  that  he  was  not 
the  person  driving,  and  that  the  cart  did  not  belong  to  him,  those 
being  facts  stated  in  the  inducement,  of  which  the  plea  could  not 
operate  as  a  denial,  and  the  misconduct  in  driving  being  the  only 
wrongful  act  put  in  issue  thereby  (w).  But  this  is  otherwise  if  the 
inducement  stated  in  the  declaration — "that  the  defendant  was 
driving  the  said  cart,  &c." — omit  to  state  that  he  was  driving  it  at 
the  time  of  the  accident^  without  which  statement  thiB  inducement  is 
immaterial  and  cannot  be  separately  traversed  (n). 


IV.  Evidence^  S^c. 

The  plaintiff  must  be  prepared  to  prove  his  possession  of  the 
land,  house,  &c.  affected  by  the  nusance,  and  the  continuance  or 
erection  of  the  nusance  by  the  defendant,  as  the  circumstances  of 
the  case  may  require,  and  also  the  injury  thereby  sustained.  If  the 
action  be  by  the  reversioner,  and  the  tenant  holds  under  a  written 
agreement,  it  must  be  produced.  Doe  v.  Harvey j  8  Bingh.  239. 
Secus,  if  the  tenant  be  plaintiff,  8,  C.  This  action  being  local  in 
its  nature,  the  nusance  must  be  proved  to  have  been  committed  in 
the  county  where  the  venue  is  laid  (o).  But  it  is  not  necessary  that 
the  gravamen  should  be  described  with  any  local  certainty.     It  is 

(A)  Per  Parke,  B.,  and  Mderson,  B.,  in  Dw^ord  v.  Trattks,  12   M.  &  W.  529, 

fforton  J,  Scho^field,  9  M.  &  W.  665.  ace, 

(i)  Qreer4Uld  v.  Edgcimbe,  7  Q.  B.  661.  (»)  MUchell  v.   CraswelUr,    13   C.   B. 

{k)  Prankum  ▼.  Earl  qf  Falmouth,  2  A.  237. 

&  E.  452.  (o)  Warren  v.  IFebb,  1  Taunt.  879.   See 

(0  Gough  ▼.  Bryan,  2  M.  &  W.  770.  ante,  p.  589. 

(m)  Taremer  v.  Little,  5  B.  N.  C.  678 ; 
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sufficient  if  the  declaration  point  out  the  gravamen  with  certainty 
enough  to  enable  the  defendant  to  have  notice  of  it  {p).  Notice  to 
remove  a  nusance  left  at  the  premises  is  evidence  against  a  subse- 
quent occupier  (q). 

The  defendant  may  prove  that  the  plaintiff  gave  him  leave  by 
parol  to  do  the  act  which  occasioned  the  nusance,  as  by  erecting  a 
skylight  over  his  own  area,  which  interfered  with  the  plaintiff's 
ancient  lights,  and  that  it  was  done  under  that  permission  (r) ;  for 
a  license  executed  by  the  licensee  on  his  own  land  is  not  counter- 
mandable  («).  Secus,  while  it  remains  executory  (0.  But  a  license 
from  A.  to  B.,  to  enjoy  an  easement  over  the  Land  of  A, ;  e,  g,  to 
enjoy  the  use  of  a  drain  («)  or  a  pew  (a:),  or  to  come  upon  his  land 
for  any  other  purpose  ( y),  is  countermandable  at  any  time,  although 
it  has  been  acted  upon,  or  a  valuable  consideration  paid  for  it, 
which  has  not  been  returned  {z).  Although  a  parol  license  may  be 
an  excuse  for  a  trespass,  until  such  license  is  countermanded ;  yet  a 
right  and  title  to  have  a  passage  for  water  over  another's  land, 
being  a  freehold  interest  (or  rawer  being  an  incorporeal  heredita- 
ment), requires  a  deed  to  create  it  (a).  If  the  licensor  part  with 
the  property,  the  license  is  ipso  fojcto  determined  (i>.  The  license 
must  be  established  by  clear  and  satisfactory  proof  (c). 

An  authority,  however,  or  license  coupled  with  an  interest,  can- 
not be  revoked  (rf)-  Goods,  which  were  upon  the  plaintiff's  land, 
were  sold  to  the  defendant ;  by  the  conditions  of  sale,  to  which 
the  plaintiff  was  a  party,  the  buyer  was  to  be  allowed  to  enter  and 
take  the  goods ;  it  was  held,  that  after  the  sale  the  plaintiff  could 
not  countermand  the  license  (e) ;  for  it  was  part  of  the  very  con- 
tract, and  as  to  the  goods,  operated  as  a  grant  (/).  But  a  license 
is  not  implied  by  law  for  the  purchaser  of  goods  sold  under  an 
execution  or  distress,  to  enter  upon  the  premises  of  the  former 
owner  of  them,  and  take  them,  although  they  have  remaiued  there 
with  his  assent.     Williams  v.  Morris,  8  M.  &  W.  488. 


V.  Damages — Costs, 

Damages,— In  actions  by  reversioners,  the  true  measure  of  da- 
mages is,  not  the  diminution  of  the  saleable  value  of  the  premises, 

{p)  Mersey  and  Irwell  NamgaHan  ▼.  (a)  HewUne  v.  Shippam,  5  B.  &  C.  221. 

Douglas,  2  East,  497.  W   WalUs  v.  Harrison,  4  M.  &  W.  544  j 

(q)  Salmon  v.  Bensley,  Ry.  ft  M.  189.  Coleman  t.  Foster,  1  H.  ft  N.  37. 

(r)  Winter  t.  Brockwell,  8  East,  308.  (e)  Per    Patteson,    J.,    Blanekard    t. 

(«)  See  ligginsr,  Inge,  7  Bingh.  682.  Bridges,  4  A.  &  E.  195. 

<0  Per  Houghton,  J.,  Webb  v.  Pater-  {d)  Gaussen  v.  Morton,  10  B.  &  C.  731. 

noster,  Poph.  151.  See  Smart  ▼.  Sandars,  5  C.  B.  917. 

(»)  Cocker  v.  Cowper,  1  C.  M.  &  R.  418.  (e)  Wood  v.  Manley,  1 1  A.  &  E.  34.  See 

(x)  Adams  ▼.  Andrews,  15  Q.  B.  284.  Salter  y.  Woollams,  2  M.  &  G.  650. 

\y)  See  Roffey  ▼.  Henderson,  17  Q.  B.  (/)  See  per  JervU,  C.  J„  Taplin  ▼.  Flo' 

574.  rence,  10  C.  B.  763. 

(«)  Wood  ▼.  LeadbUter,  13  M.  &  W.  838. 
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although  the  nusance  may  be  of  a  permanent  character,  but  such 
damages  as  the  jury  thuik  sufficient  to  compel  the  defendant  to  abate 
the  nusance  (g).  The  ground  of  the  aoove  decision,  viz,  that 
every  continuance  of  a  nusance  is  a  fresh  nusance,  for  which  a  fresh 
action  will  lie,  applies  it  will  be  observed,  to  actions  by  others 
than  reversioners. 

Costs. — Actions  of  trespass  on  the  case,  under  which  this  action 
is  classed,  are  within  the  3  &  4  Vict.  c.  24,  ante,  p.  38  etseq. 

{g)  BattuhiU  y.  Reed,  18  C.  B.  696. 
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I.  What  is  necessary  to  constitute  a  Partnership. 

In  order  to  constitute  a  complete  partnership,  as  well  between  the 
parties  as  in  respect  to  strangers  wno  may  deal  with  them,  a  com- 
munion of  participation  of  profits  and  loss  is  essential  (a).  The  shares 
of  the  parties  must  be  joint,  though  it  is  not  necessary  that  they 
should  DC  equal.  If  the  parties  be  jointly  concerned  m  the  pur- 
chase, they  must  also  be  jointly  concerned  in  the  future  sale,  other- 
wise they  are  not  partners.  A.,  for  himself  and  his  two  partners 
(who  were  general  merchants),  B.,  for  himself  and  partner  (who 
were  oil-merchants),  C,  for  himself  and  son  (who  were  also  oil- 
merchants),  agreed  to  purchase  jointly  as  much  oil  as  they  could 
procure,  on  a  prospect  tiiat  the  price  of  that  commodity  would  rise. 
A.  was  to  be  the  ostensible  buyer,  and  the  others  were  to  share  in 
his  purchase,  at  the  same  price  which  he  might  give.  A.  and  Co. 
were  to  have  a  half,  B.  and  Co.  a  quarter,  and  C.  and  Co.  the 
remaining  quarter.  In  pursuance  of  this  ajzreement,  A.  and  Co. 
ordered  a  broker  to  buy  quantities  of  oil.  The  broker  accordingly 
bought  sereral  ship-loads,  and  among  the  rest  a  ship-load  from  the 
plaintiffs.  To  some  of  the  vendors,  (not  plaintiffs  in  this  action,) 
J8.  and  Co.,  and  C.  and  Co.,  during  the  treaty,  declared  it  to  be  a 
common  concern  between  them  and  A.  and  Co. ;  but,  with  respect 
to  the  plaintiffs,  the  purchase  was  made  in  the  name  of  A.  and  Co. 
only,  without  any  notice  that  the  other  defendants  had  any  concern 
in  it     The  majority  of  the  court,  viz.  Heath,  J.,  Oould,  J.,  and 

(a)  A  distinctioii  must  be  observed  be-  not  be  completed  at  the  option  of  the  in- 

tween  an  actual  partnership,  and  those  tended  partners.    See  Fox  r.  Friths  10  M. 

cases  in  which  there  is  only  an  inchoate  &  W.  131;  and  OabrUl  t.  Emll,  9  M.  ft 

right  of  partnership,  which  may  or  may  W.  298. 


1160  PARTNERS. 

Lord  Lottghbaraugh^  C.  J.,  were  of  opinion  that  6.  and  Co  and  C. 
and  Co.  were  not  to  be  considered  as  partners  with  A.  and  Co.,  on 
the  ground  that  there  was  no  communion  of  profit  and  loss.  Each 
party  was  to  have  a  distinct  share  of  the  whole ;  the  one  to  have 
no  interference  with  the  share  of  the  other,  but  each  to  manage  his 
share  as  he  judged  best.  The  profit  or  loss  of  the  one  might  be 
more  or  less  than  that  of  the  other  (i).  So  a  member  of  a  pro- 
yisional  committee  of  an  intended  railway  company  has  been  held 
not  to  be  liable  for  contracts  entered  into,  without  his  assent  or 
authority,  by  other  members  of  the  committee,  upon  the  ground 
that  the  intended  association  did  not  amount  to  a  partnership,  there 
being  no  communion  of  profit  and  loss  (c).  But  m  such  a  case  it 
is  a  question  for  the  jury  whether  the  defendant  authorized  the 
company's  solicitor,  or  secretary,  or  any  member  of  the  committee, 
to  hold  him  out  to  the  world  as  personally  responsible  for  the  rea- 
sonable and  necessary  expenses  incurred  in  forming  such  a  com- 
pany, and  on  its  behalf;  and  then  whether  the  credit  was  given  on 
the  faith  of  his  being  so  personally  responsible  (c^'. 

Where  the  executors  of  a  deceased  partner  continued  his  share 
of  the  partnership  property  in  trade  for  the  benefit  of  his  infant 
daughter ;  it  was  held,  that  they  were  liable  upon  a  bill  drawn  for 
the  accommodation  of  the  partnership,  and  paid  in  discharge  of  a 
partnership  debt;  although  their  names  were  not  added  to  the 
firm,  but  the  trade  was  carried  on  by  the  other  partners  under  the 
same  firm  as  before,  and  the  executors,  when  they  divided  the  profits 
and  loss  of  the  trade,  carried  the  same  to  the  account  of  the  mfant, 
and  took  no  part  of  the  profits  themselves  (e), 

A  father,  established  in  business,  on  his  son's  coming  of  age, 
told  him  he  should  have  a  share  in  it,  and  held  him  out  to  the 
world  as  his  partner ;  the  son  acted  as  such  for  several  years,  but 
the  particular  share  which  the  son  was  to  have,  was  not  settled :  it 
was  held,  that  as  there  was  a  partnership  as  between  the  parties 
and  the  rest  of  the  world,  the  presumption  of  law  was,  that  they 
were  partners  inter  se ;  that  this  presumption  not  having  been 
repelled,  the  son,  though  not  entitlea  to  a  moiety,  was  entitled  to  a 
share  of  profits ;  but  it  was  lefl  to  the  jury  to  consider  what  was 
a  fair  and  just  proportion  for  the  father  to  give,  and  the  son  to 
expect :  the  jury  found  that  the  son  was  entitled  to  a  fourth  part 
of  the  profits  (/).  Where  an  infant  held  himself  out  as  in  partner- 
ship with  I.  S.,  and  continued  to  act  as  such  till  within  a  short 

(b)  Coope  and  other*  ▼.  Eyre  and  others,  118  ;  Landman  ▼.  Entwistle,  7  Ezch.  632; 
1  H.  Bl.  87.  5.  a  21  L.  J.,  Exch.  208. 

(c)  Reynell  v.  LewU,  15  M.  &  W.  517.  (e)  Wightman  v.  Toumroe,  1  M.  &  S. 
See  also  Bright  ▼.  Hutton,  8  H.  L.  Cas.  412. 

241.  (/)  Peacock  v.  Peacock,  2  Campb.  45  j 

{d)  BaHlie  t.  Macaulay,  18  Q.  B.  815  ;  but  see  Jndrewt  v.  Pugh,  24  L.  J.,  Chan. 

S.  a  19  L.  J.,  a  B.  78  ;  Higguu  ▼.  Hop-  58. 
kine,  8  Exch.  168 ;  S.  C.  18  L.  J.,  Exch. 
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period  of  bis  coming  of  age,  but  tbere  was  no  proof  of  bis  doing 
any  act  as  a  partner  after  twenty-one ;  it  was  beld,  tbat  it  was  bis 
duty  to  notify  bis  disaffirmance  of  the  partnership  on  arriving  at 
tbe  age  of  twenty-one ;  and,  as  be  bad  neglected  to  do  so,  tbat  be 
was  responsible  to  persons  wbo  bad  trusted  I.  S.  witb  goods  sub- 
sequently to  the  infant's  attaining  twenty-one,  on  tbe  credit  of  tbe 
partnership  {g). 

In  respect  of  creditors,  he  who  takes  a  moiety  of  all  the  profits 
indefinitely,  shall,  by  operation  of  law,  be  made  liable  to  losses,  if 
losses  arise ;  upon  the  principle,  tbat,  by  taking  a  part  of  tbe  profits, 
he  takes  from  the  creditors  a  part  of  that  fund  which  is  the  proper 
security  to  them  for  tbe  payment  of  their  debts.  "  Traders,"  said 
Tindal,  C.  J.,  "  become  partners  between  themselves  by  a  mutual 
participation  of  profit  and  loss ;  but  as  to  third  persons  they  are 
partners  if  they  share  the  profits  of  a  concern ;  for  be  who  receives 
a  share  of  the  profits  receives  a  part  of  that  fund  upon  which  the 
creditors  of  tbe  concern  have  a  right  to  rely  for  payment ;  and  is, 
therefore,  to  be  made  liable  to  losses  although  be  may  have  ex- 
pressly stipulated  for  exemption  fi*om  them"  (A).  Upon  the  same 
principle  creditors  of  a  trader  wbo  have  signed  a  deed  of  arrange- 
ment have  been  held  liable  for  debts  incurred  by  the  trustee  under 
tbe  deed  in  carrying  on  the  business  (i).  A.  and  B.,  ship-agents  at 
different  ports,  entered  into  an  agreement  to  share,  in  certain  pro- 
portions, tbe  profits  of  their  respective  commissions,  and  the  dis- 
count on  tradesmen's  bills  employed  by  them  in  repairing  the  ships 
consigned  to  them,  &c.  It  was,  however,  expressly  stipulated  be- 
tween A.  and  B.,  that  they  were  not  to  be  answerable  for  each 
other's  losses.  It  was  held,  that  although,  with  respect  to  each 
other,  these  persons  were  not  to  be  considered  as  partners  under 
this  agreement,  yet  they  had  made  themselves  such  witb  r^ard  to 
all  persons  witb  whom  either  contracted  as  ship-agent  (A).  The 
distmction  taken  in  the  preceding  case  as  to  an  agreement  not  con- 
stituting a  partnership  as  between  tbe  parties  themselves,  though  it 
may  have  tbat  effect,  quoad  third  parties,  was  reco^ized  in  tbe 
following  case : — A.,  having  neither  money  nor  credit,  offered  to 
B.,  that  if  be  would  order  with  him  certain  goods  to  be  shipped 
upon  an  adventure,  if  any  profit  should  arise  from  them,  JB.  should 
have  half  for  his  trouble :  B.  having  lent  his  credit  on  this  con- 
tract, and  ordered  the  goods  on  their  joint  account,  which  were 
furnished  accordingly,  and  afterwards  paid  for  by  B.  alone ;  it  was 
held  tbat  B.  was  entitled  to  recover  back  such  payment  in  assump- 
sit against  A.,  who  bad  not  accounted  to  him  for  tbe  profits ;  such 
contract  not  constituting  a  partnership  as  between  themselves,  but 

ig)  Goode  and  BermUm  ▼.  Harruon,  5  25  L.  J.,  C.  P.  277. 

B.  &  A.  147.  (*)  fVaugh  ▼.   Cart/er,  2   H.  Bl.  2S6 ; 

(A)  Pott  T.  Eyton,  3  C.  B.  39.  Heyhoe  v.  Burge,  9  C.  B.  431  \  S.  C  19 

(f)  Hickman  ▼.  Cojc,  18  C.  B.  618  ;  S,  C.  L.  J.,  C.  P.  248. 
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only  an  agreement  for  a  compensation  for  tronble  and  credit, 
though  B.  was  liable  as  a  partner  to  third  persons,  creditors  (/). 
But  where  two  persons,  who  were  never  in  partnership  as  general 
partners,  concur  in  giving  an  order  for  an  undivided  parcel  of 
goods,  they  are  not,  therefore,  liable  jointly  to  the  seller,  if,  upon 
the  whole  of  the  transaction,  the  intention  of  the  parties  appears  to 
have  been  that  the  buyers  should  be  severally  responsible  for  the 
amount  of  their  respective  interests  in  the  goods  (m). 

A  party  paying  a  deposit  on  shares  in  a  trading  company,  and 
afterwards  signing  the  deed  of  partnership,  is  to  be  considered  as  a 
partner  from  the  time  of  his  paying  the  deposit  (n).  But  in  an  action 
for  goods  and  work  applied  in  equipping  a  mine  (the  defendant  being 
charged  as  one  of  the  company  concerned  in  working  it\  it  was 
held,  that  the  mere  payment  of  deposits  without  any  signature  of 
a  deed,  or  interference  in  management,  was  not  enough  to  make 
the  defendant  liable,  unless  the  jury  believed,  from  the  evidence, 
that  an  actual  conveyance  of  an  interest  in  the  mine  had  been  made 
to  her  (o).  In  Ralph  v.  Harvey,  however,  where  a  defendant  was 
charged  with  a  debt  as  partner  in  a  mining  company,  it  was  held, 
that  the  fact  of  partnership  might  be  shown  by  evidence  short  of 
strict  proof  that  he  had  executed  a  deed  of  co-partnership,  or  was 
legally  interested  in  the  mine ;  and  that  declarations  made  by  him, 
either  before  or  after  the  debt  was  incurred,  might  be  used  for  this 
purpose  (p).  So  in  Owen  v.  Van  Uster  (9), it  was  held  to  be  sufficient 
evidence  to  prove  a  person  to  be  a  member  of  a  trading  company, 
that  he  ancf  others  had  agreed  to  form  a  company,  and  that  the 
business  had  been  carried  on  upon  the  footing  of  that  agreement 
Mauhy  J.,  in  his  judgment,  thus  explains  the  case  of  Vice  v. 
Anson: — "  In  order  to  make  Lady  Anson  liable  it  was  necessary 
to  prove  that  she  was  the  person  in  whose  behalf  the  expenses 
which  were  the  subject  of  the  action  had  been  incurred.  The 
proof  relied  upon  was,  that  Lady  Anson  had  said  that  she  was  a 
shareholder ;  out  that  was  disposed  of  by  showing  that  she  made 
that  admission  under  the  false  impression  that  she  had  a  legal 
interest  in  the  mine.  That  case  by  no  means  decides  that  persons 
cannot  be  shareholders  in  a  mine  except  by  having  a  legal  mterest 
in  it.  It  only  shows,  that  if  there  be  no  other  way  of  proving  a 
person  to  be  a  shareholder  than  by  proving  that  he  had  a  legal 
interest,  that  interest  must  be  properly  proved." 

(0  Heikeih  y,  Blanchard,  4  East,  144.  191 ;  Tindal,  C.  J.,  says,  "  with  respect  to 

See  also  oti  this  point  RawUnson  v.  Clarkef  this  case  of  Fice  v.  Lady  Ansan,  I  canDOt 

15  M.  &  W.  592 ;  and  Caldicott  v.  Griffiths,  think  its  doctrine  will  ever  be  extended : 

8  Exch.  898.  and  certainly  none  of    the    subsequent 

(m)  Gibson  v.   Lupton    and     Wood,    9  cases  place  much  reliance  upon  it." 

Bingh.  297.  ( p)  Ralph  v.  Harvey,  and  Richards  v. 

(n)  Lawler  v.  Kershaw,  1   M.  &  Malk.  Harvey,  1  Q.  B.  845. 

93.  (q)  20  L.  /.,  C.  P.  61.     See  also  upon 

(o)  Vice  V.  Ijady  Anson,  1  M.  k  Malk.  this  point  Thomas  v.  Qarke,  18  C.  B.  662; 

96  ;  7  B.  &  C.  409.     In  Steigenberger  v.  S.  C.  25  L.  J.,  C.  P.  309. 
Carr,  8  Scott's  N.  R.  471 ;  3  M.  &  Gr. 
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Where  a  mining  company  was  formed^  the  capital  to  be  30,0002., 
in  3000  shares  of  lOZ.  each,  and  2000  shares  only  were  actually  sub- 
scribed for,  of  which  the  defendant  took  100 ;  it  was  held,  that  letters 
subsequently  written  by  the  defendant  to  the  directors,  requiring 
them  to  call  a  meeting  For  the  purpose  of  changing  a  director,  were 
evidence  to  go  to  the  jury  to  show  that  he  authorized  the  directors 
to  proceed  with  the  smaller  amount  of  capital,  so  as  to  render  him 
liable  for  the  price  of  articles  supplied  for  the  use  of  the  mines  on 
the  order  of  the  directors  (r).  A  project  having  been  formed  for 
the  establishment  of  a  company  lor  the  manumcturing  of  sugar 
from  beet-root,  a  prospectus  was  issued,  stating  the  proposed 
capital  to  consist  of  10,000  shares  of  25/.  each.  The  directors 
began  their  works,  and  entered  into  contracts  respecting  them,  and 
manufactured  and  sold  some  sugar ;  but  only  a  small  portion  of 
the  proposed  capital  was  raised,  and  only  1,400  out  of  tne  10,000 
shares  were  taken ;  it  was  held,  that  a  subscriber,  who  had  taken 
shares,  and  paid  a  deposit  on  them,  was  not  liable  upon  such  contracts 
of  the  directors  without  proof  that  he  knew  and  assented  to  their 
proceeding  on  the  smaller  capital,  or  expressly  authorized  the  making 
of  the  contract  («).  The  agreement  to  take  shares  in  a  concern 
which  is  to  have  a  certain  amount  of  capital  is  a  conditional  con- 
tract ;  that  is,  provided  that  that  amount  of  capital  is  subscribed 
for,  and  unless  that  condition  is  waived  the  subscriber  is  not  a  share- 
holder in  the  sense  of  a  person  having  agreed  to  take  shares  {t). 

Where  it  was  proved  that  A.  had  contributed  to  the  funds  of  a 
building  society,  and  had  been  present  at  a  meeting  of  the  society, 
and  party  to  a  resolution  that  certain  houses  should  be  built ;  it 
was  held,  that  he  was  liable  in  an  action  for  work  done  in  build- 
ing those  houses,  without  proof  that  he  had  any  actual  interest  in 
them,  or  in  the  land  on  which  they  were  built  («).  A  merchant  in 
London  recommended  consignments  to  a  merchant  abroad,  and  it 
was  agreed  that  the  commission  on  all  sales  of  goods  recommended 
by  one  house  to  the  other  should  be  equally  divided,  without 
allowing  any  deduction  for  expenses ;  it  was  held,  that  this  was  a 
participation  in  profit,  and  constituted  a  partnership  between  the 
parties  quoad  hoc(x).  In  1820,  W.  advanced  to  A.  and  B.,  then 
carrying  on  business  in  partnership  as  brewers,  the  sum  of  24,000Z., 
and  the  three  executed  a  deed,  by  the  terms  of  which  a  partner- 
ship stock  was  created,  in  which  they  all  had  a  joint  property  : 
W.,  however,  was  not  to  have  any  definite  aliquot  proportion  of 
the  profits,  but  was  to  have  an  account  of  the  profits  as  between 
themselves,  so  as  to  get  2,000/.  or  2,400/.  a-year,  as  the  case  might 
be,  out  of  the   clear  profits :  W.'s  name  never  appeared  to  the 

(r)  Tredwen  v.  Bourne,  6  M.  &  W.  461.  (t)  See  Galvanized    Iron    Company    ▼. 

See  Diekeneon  v.  Valpy,  10  B.  &  C.  128;  Westoby,  8   Ezch.   17;    S,  C.  21   L.  J., 

Hawken  v.  Bourne,  8  M.  &  W.  703  ;  and  Exch.  302. 

Peel  ▼.  Thomaty  15  C.  B.  714;  S.  C.  24  L.  (u)  Braithwaite  ▼.  Sk<field,  9  B.  &  C. 

J.,  C.  P.  86 ;  and  see  ante,  p.  1 150.  401 . 

(«)  PUchford  V.  Dame,  5  M.  &  W.  2.  (x )  Cheap  v.  Barclay,  4  B.  &  A.  663. 
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world  as  a  partner ;  it  was  held,  that  W.  was  a  partner ;  and  the 
new  firm  having  become  bankrupt  in  1826,  that  the  creditors  of 
the  old  firm  and  the  creditors  or  the  new  firm  were  both  entitled 
to  prove  against  the  property  of  the  new  firm  (y). 

A.,  B.  and  C,  the  proprietors  of  a  stage-coach,  dividing  the 
general  profits  of  the  concern,  agreed  that  mey  should  each  work 
the  coacn  a  stage  with  horses,  uieir  separate  property,  and  main- 
tained respectively  at  their  separate  expense ;  it  was  held,  that  B. 
and  C.  were  not  jointly  liable  as  co-partners  with  A.  for  the  price 
of  hay  furnished  at  A/s  request  for  the  use  of  the  horses  which 
were  his  separate  property,  but  were  kept  by  him  for  the  purpose 
of  working  the  coach  the  stage  allotted  to  him  under  the  agree- 
ment (z).  Note. — It  did  not  appear  in  what  maimer,  upon  an  ad- 
justment of  the  accounts,  the  hay  furnished  to  the  different  horses 
was  paid  for ;  whether  as  part  of  the  general  outgoings  or  sepa- 
rately by  each  party.  Where  A.,  the  keeper  of  a  coach-ofiice,  and 
a  part  owner  in  several  coaches,  made  a  contract  with  B.  for  the 
carriage  of  parcels  which  he  was  in  the  habit  of  sending  from  that 
ofiice  to  various  places ;  it  was  held,  that  this  bound  the  owners 
of  all  the  coaches,  in  which  A.  was  part  owner,  and  as  well 
those  who  became  part  owners  after  making  the  contract  as  those 
who  were  so  before  (a).  A.  was  employed  by  B.  to  sell  goods, 
and  was  to  receive  for  his  trouble  whatever  money  he  could  pro- 
cure for  them  beyond  a  stated  sum ;  this  was  held  not  to  consti- 
tute a  partnership  between  A.  and  B.  as  to  these  goods  (6).  So 
where  A.,  having  purchased  two  bullocks,  put  them  to  depasture 
upon  the  lands  of  B.,  under  an  agreement  that,  afler  they  had  been 
fatted,  the  profit  to  be  made  upon  the  re-sale,  above  a  certain  sum 
(at  which  A.  then  valued  the  bullocks),  should  be  equally  divided 
between  A.  and  B.  It  was  held,  that  A.  and  B.  were  merely 
partners  in  the  profits,  and  that  this  was  a  mode  of  paying  B.  for 
the  pasture ;  consequently  A.  might  maintain  an  action  in  his  own 
name,  without  joining  B.,  to  recover  the  price  of  the  bullocks  from 
a  person  to  whom  he  had  sold  them  (c).  So  where  there  was  an 
agreement  between  A.,  the  sole  owner  of  a  lighter,  and  B.,  a 
lighterman,  that  B.,  in  consideration  of  working  the  lighter,  should 
have  half  her  gross  earnings^  Lord  Ellenborough  was  of  opinion, 
that  as  this  was  only  a  mode  of  paying  B.  wages  for  his  labour, 
and  differed  from  a  participation  of  profits  and  loss,  it  did  not 
constitute  a  partnership  (rf).     So  an  agent  who  is  paid  by  a  pro- 

(y)  Exp.  Chuck,  8  Bingh.  469 ;  coram  (b)  Benjamin  v.  Portent,  2  H.  Bl.  690 ; 

Lord  Chancellor,  assisted  by  Tindal,  C.  J.,  PoU  v.  Eyton,  3  C.  B.  32. 

and  LittledaU,  J.  (c)  With  v.  Small,  Devon  Spring  As- 

(%)  Barton  v.  Hanson    and    others,    2  sizes,  1808,  coram  Thomson,  B.,  1  Carapb. 

Taunt.  49.    See,  per  Parke,  B.,  an  expla-  381.     See  French  v.  Styring,  26  L.  J.,  C. 

nation  of  the  principle  on  which  this  and  P.  181. 

similar    cases   proceeded    in     Wilson    ▼.  (d)  Dry  v.  Boswell,  1  Campb.  329.  See 

Whitehead,  10  M.  &  W.  503,  504.  also  A  v.  WortUy,  21  L.  J.,  M.  C.  44. 

(a)  HeUby  v.  Mears,  6  B.  &  C.  504^ 
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portion  of  the  profits  of  the  adventure,  is  not  therefore  a  partner 
in  the  goods  (e).  A  partnership  cannot  acquire  property  in  goods 
obtained  by  the  fraud  of  one  of  the  partners  to  which  the  rest  are 
not  privy  ( f ).  An  agreement  to  carry  on  a  partnership  in  viola- 
tion of  an  act  of  parHament  is  void,  and  will  confer  no  rights  on 
either  party  against  the  other  {g). 

By  7  Will  IV.  &  1  Vict.  c.  73,  the  Queen  is  enabled  to 
confer  certain  powers  and  immunities  on  trading  and  other  com- 
panies by  patent;  inter  alia,  1.  The  same  powers  may  be  granted 
to  companies  not  incorporated  as  if  they  were  so  (A).  2.  That  suits 
may  be  carried  on  in  the  name  of  one  of  the  olKcers  (i).  3.  The 
individual  liability  of  members  may  be  limited  (k),  4.  The  evidence 
of  any  officer  or  member  of  such  company  is  made  admissible  (Z). 

The  statutes  which  now  regulate  joint-stock  companies  are  the 
19  &  20  Vict.  c.  47,  entitled,  "  An  Act  for  the  Incorporation  and 
Regulation  of  Joint-Stock  Companies  and  other  Associations;" 
the  19  &  20  Vict.  c.  45,  and  the  21  &  22  Vict.  c.  60.  The  19  &  20 
Vict.  c.  47  repeals  the  7  &  8  Vict.  c.  110,  10  &  11  Vict.  c.  78 
(the  former  Registration  Acts),  and  18  &  19  Vict  c.  133  (the 
Limited  Liability  Act,  1855) :  but  it  provides  that  this  repeal  shall 
not  take  effect  with  respect  to  any  company  completely  registered 
under  7  &  8  Vict.  c.  110,  until  such  company  has  obtained  regis- 
tration under  19  &  20  Vict.  c.  47.  It  enacts  also,  that  the  pro- 
visions of  the  following  Winding-up  Acts,  11  Vict.  c.  45,  12  &  13 
Vict.  c.  108,  7  &  8  Vict.  c.  Ill,  and  8  &  9  Vict.  c.  98,  shall  not 
apply  to  companies  registered  under  19  &  20  Vict.  c.  47,  nor  to 
companies  which,  having  been  registered  under  7  &  8  Vict.  c.  110, 
have  been  re-registered  under  19  &  20  Vict.  c.  47.  And  the 
repeal  clauses  do  not  affect :  "  (1.)  Anything  duly  done  under  any 
acts  hereby  repealed  before  such  repeal  comes  into  operation ;  (2.) 
Any  right  acquired,  or  liability  incurred,  under  any  such  acts 
before  such  repeal  comes  into  operation;  (3.)  Any  penalty,  for- 
feiture or  other  punishment  incurred  or  to  be  incurred  in  respect  of 
any  offence  against  any  such  acts  committed  before  such  repeal  comes 
into  operation ;  (4.)  Any  proceeding  to  be  taken  in  the  prosecution 
of  any  order  for  winding-up  a  company  made  before  such  repeal 
comes  into  operation  "  (m). 

The  7  &  8  Vict.  c.  113,  entitled  "An  Act  to  regulate  Joint- 
Stock  Banks  in  England,"  provides  for  giving  charters  to  and  for 
the  regulation  and  management  of  joint-stock  banks ;  and  this 
statute  is  not  affected  by  the  19  &  20  Vict.  c.  47  (n).  And  now 
by  the  21  &  22  Vict  c.  91,  joint-istock  banking  companies  may  be 
formed  on  the  principle  of  limited  liability. 

{e)  Meyer  v.  Sharpe,  5  Taunt.  74.  1  M.  &  Gr.  2^7  ;  I  Scott,  N.  R.  170. 
(/)  Kilby  Y.  miton,  Ry.  &  Moo.  178.  (*)  Sect.  4. 

{g)  Arnuirong  y.  Lewis,  2  Cr.  &  M.  298.  (/)  Sect.  23. 

{h)  Sect.  2.  (m)  19  &  20  Vict  c.  47,  88.  107—109, 

(i)  Sent.  3.     See  Galloway  v.  Bleaden,  (n)  lbid,B.2. 
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II.    How  far  the  Acts  of  one  Partner  are  binding  on  his 
Co-Partners. 

A  general  partnership  agreement  {o\  though  under  seal,  does 
not  authorize  the  partners  to  execute  deeds  for  each  other,  unless  a 
particular  power  be  given  for  that  purpose ;  and  the  power  must  be 
given  by  aeed,  for  one  man  cannot  authorize  another  to  execute  a 
deed  for  him  but  by  deed ;  and  no  subsequent  acknowledgment  will 
suffice  {p).  But  although  one  partner  cannot  bind  the  other  part- 
ners by  deed,  without  an  authority  by  deed,  yet  the  law  implies  an 
authority  in  the  individual  members  of  every  co-partnership  to 
enter  into  such  contracts  on  behalf  of  the  firm,  as  are  usually 
entered  into  in  the  course  of  such  a  business  (9).  Thus,  in  mercantile 
transactions,  one  member  of  a  partnership  in  trade  may  bind  his 
co-partners  even  without  their  knowledge  or  assent,  by  bills  of  ex- 
change and  promissory  notes  (r),  in  the  name  of  the  partner- 
ship (s) ;  for  tnis  is  warranted  by  the  custom  and  law  of  merchants, 
ana  is  necessary  for  the  purposes  of  trade.  But  these  reasons  do 
not  apply  to  the  case  of  partnerships  not  in  trade,  such  as  a  firm  of 
solicitors ;  and  therefore  in  such  cases,  the  individual  partners  have 
no  implied  authority  to  bind  the  firm  by  negotiable  instruments  (t). 

The  general  authority  of  one  partner  to  draw  bills  or  promissory 
notes  to  charge  another  is  only  an  implied  authority  (w) ;  and  con- 
sequently that  implication  may  be  rebutted  :  for  it  is  not  essential 
to  a  partnership,  that  one  partner  should  have  power  to  draw  bills 
and  notes  in  the  partnership  firm  to  charge  the  others ;  they  may 
stipulate  between  themselves  that  it  shall  not  be  done ;  and  if  a 
third  person,  having  notice  of  this,  will  take  such  a  security  fi^om 
one  of  the  partners,  he  shall  not  sue  the  others  upon  it,  in  breach 
of  such  stipulation,  nor  in  defiance  of  a  notice  previously  given  to 
him  by  one  of  them,  that  he  will  not  be  liable  for  any  bill  or  note 
signed  by  the  others.  But  any  restriction  which,  by  agreement 
amongst  the  partners,  is  attempted  to  be  imposed  upon  the  autho- 
rity which  one  possesses  as  a  general  agent  for  the  other,  is  opera- 
tive only  between  the  partners  themselves,  and  does  not  limit  the 
authority  as  to  third  persons,  who  acquire  rights  by  its  exercise, 
unless  they  know  that  such  restriction  has  been  made  (x).  A  new 
partner,  however,  cannot  be  bound  for  an  old  debt  incurred  by  the 
other  partners,  before  the  new  partner  was  taken  into  the  firm ; 
nor  can  one  partner  pledge  the  security  of  another  for  his  own 

(0)  Harritm  ▼.  Jackton  and  othert,  7  T.  v.  Marshall,  11  Exch.  116  ;  «i/«,  p.  363. 

R.  207.  (/)  Hedley  ▼.  Bainbridge,  3  Q.  B.  316. 

( p)  SleigUlx  v.  Eggington,  Holt's  N.  P.  See  also  Harman  v.  Johnson,  2  £.  &  B.  61 ; 

C.  141.  S.  a  22  L.  J.,  Q.  B.  297. 

{q)  Beckham  y.  Drake,  9  M.  &  W.  79.  (u)  Gallway  v.  Matkew  and  another,  10 

(r)  Ante,  tit  ''  Bills  of  Exchange/'  p.  East,  264. 

363.  (x)  Per  Parke,  B.,  delivering  judgment 

(s)  Kirk  v.  Blurton,  9  M.  Be  W.  284;  of  court  in  Hawken  v.  Bourne,  8  M.  &  W. 

Maclae  v.  Sutherland,  3  E.  &  B.  1 ;  Forbes  703. 
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private  debt  (y).  Therefore  where  a  bill  had  been  accepted  in  the 
name  of  a  firm  for  a  debt  which  was  incurred  partly  before  and 
partly  after  A.  had  joined  it, —it  was  held,  that  A.  was  liable  for 
that  portion  of  the  debt  oidy  which  was  incurred  after  he  had 
joinea  (z). 

One  partner  may,  by  procuration,  indorse  bills  for  the  firm  (a). 
A  retired  partner  may  give  authority  by  parol  to  a  continuing  part- 
ner to  indorse  bills  in  the  partnership  name,  after  the  dissolution  of 
the  partnership  (ft).  A  bill  of  exchange  duly  drawn  by  a  partner- 
ship and  accepted  during  the  continuance  of  the  partnership, 
continues  to  be  the  joint  property  of  the  firm,  notwitnstanding  a 
dissolution  of  partnership^  and  may  therefore  be  endorsed  after  the 
dissolution  by  any  of  the  partners  in  the  name  of  the  firm,  although 
the  indorsee  has  notice  of  the  dissolution  (c)« 

One  of  several  partners  cannot  bind  the  others  by  a  submission 
to  arbitration,  even  of  matters  arising  out  of  the  business  of  the 
firm  (d),  and  in  this  respect  there  is  not  any  distinction  between  a 
general  partnership,  and  a  partnership  in  a  particular  transaction  (€); 
nor  can  one  partner,  by  giving  a  guarantee  in  the  name  of  the  firm, 
bind  the  others  in  the  absence  of  evidence  that  it  was  the  practice 
of  the  firm  to  give  guarantees  (/),  or  that  it  was  necessary  for  the 

Eurpose  of  carrying  on  the  partnership,  or  that  the  other  partners 
ad  adopted  it  (g).  Nor  is  there  any  implied  authority  to  one 
adventurer  from  his  co-adventurers  in  a  mine,  to  pledge  their  credit 
for  money  borrowed  by  him  for  the  purposes  of  the  mine  (A). 

If  one  of  two  partners  commit  a  secret  act  of  bankruptcy,  the 
other  partner  may,  for  a  valuable  consideration,  and  without  fraud, 
dispose  of  the  partnership  effects ;  and  though  he  himself  afterwards 
become  bankrupt,  the  assignees,  under  a  joint  commission,  cannot 
maintain  trover  against  the  bona  fide  vendee  of  such  partnership 
effects;  and  the  same  rule  holds,  although  the  solvent  partner 
knew  of  the  bankruptcy  (i).  Hence,  where  one  of  two  partners,  who 
were  country  bankers,  became  bankrupt ;  and  the  defendants  being 
holders  of  their  notes,  obtained  payment  of  part  of  them  from  the 
London  banker,  at  whose  house  they  were  payable  out  of  the  funds 
in  their  hands  belonging  to  the  country  oank ;  and  the  solvent 
partner  knowing  of  the  bankruptcy,  procured  a  debtor  to  the  firm 
to  give  his  bill  m  part  satisfaction  of  his  debt,  and  indorsed  and 

(y)  Sherif  T.  mUct,  1  East,  48.    See  (d)  Steed  y.  Salt,  8  Bingli.  101. 

alto  Fere  ▼.  Jthhy,  10  B.  &  C.  288 ;  and  (e)  Jdama  v.  BankarU  1  C.  M.  ft  R. 

BeaUv,  Moult,  10  Q.  B.  976, 983.  681.    See  also  Hatton  v.  Rople,  27  L.  J., 

(s)  mieon  V.  Lewie,  2  M.  &  O.  197.  Exch.  486. 

See  also  Norton  v.  Seymour,  8  C.  B.  792;  (/)  Haeleham  v.  Young,  5  Q.  B.  888. 

and  Craufurd  v.  Cocke,  6  Exch.  291.  {g)  Rickctte  v.  Bennett,  4  C.  B.  686 ; 

(fl)  Williamson  v.  Johnton,  1  B.  &  C.  S.  C.  17  L.  J.,C.  P.  17. 

146.  (A)  Brettell  v.  WUliamt,  8  Exch.  623; 

ih)  Smith  V.  Winter,  4  M.  &  W.  454.  S  C.  19  L.  J.,  Exch.  121. 

(e)  Lewie  v.  ReiUy,  1  Q.  B.  849.  (i)  Fox  v.  HoHhury,  Cowp.  449. 
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delivered  the  same  to  defendants  in  payment  of  the  residue  of  the 
notes  in  their  hands,  and  afterwards  became  bankrupt ;  it  was  held, 
that  the  assignees,  under  a  joint  commission,  could  not  recover 
from  the  defendants  the  monies  so  paid  to  them  by  the  London 
bankers,  nor  the  proceeds  of  the  said  bill  (A).  If  one  partner  be- 
comes a  bankrupt,  his  assignees  cannot  obtain  any  share  of  the  part- 
nership effects,  until  they  first  satisfy  all  that  is  due  from  him  to 
the  partnership  (/).  A  solvent  partner  may  sue  out  a  writ  in  the 
name  of  his  partner,  or  of  his  assignees,  if  he  is  bankrupt,  as  well 
as  his  own,  in  order  to  recover  a  debt  due  to  the  partnership ;  but 
the  partner  who  objects  has  a  right  to  be  indemnified  against  the 
costs  (»«). 

Where  one  partner  commits  an  act  of  bankruptcy,  which  is  after- 
wards followed  up  by  a  commission  and  assignment,  he  has  no  longer 
any  power  over  the  partnership  property.  And  any  disposition  of 
it  by  him  is  void  as  against  the  other  partners,  it  being  vested  in 
them  and  his  assignees  by  relation  to  his  act  of  bankruptcy  (n). 
Where  one  of  two  partners,  with  the  intention  of  cheating  the 
other,  goes  to  a  shop  and  purchases  articles  such  as  might  be  used 
in  the  partnership  business,  which  he  instantly  converts  to  his  own 
separate  use,  if  there  was  no  collusion  between  him  and  the  seller, 
this  is  to  be  considered  as  a  partnership  transaction,  and  the  inno- 
cent partner  is  liable  for  the  price  of  the  goods,  without  proof 
of  any  previous  dealings  between  the  parties  (o). 

Where  goods  were  ordered  by  one  member  of  a  club  for  the 
benefit  of  all ;  it  was  held,  that  every  member,  who  either  con- 
curred in  the  order  or  subsequently  assented  to  it,  was  liable, 
although  the  member  who  ordered  the  goods  was  made  the  debtor 
in  the  plaintiff's  books,  and  the  bill  was  sent  to  him,  unless  it 
clearly  appeared  that  the  plaintiff  meant  to  give  credit  to  that 
member  only  ( p).  But  in  a  later  case,  where  a  club  was  formed 
subject  to  the  following  among  other  rules,  viz.  that  the  entrance-fee 
should  be  ten  guineas,  and  tlie  annual  subscription  five  guineas ; 
that  if  the  subscription  were  not  paid  within  a  certain  limited 
period,  the  defaulter  should  cease  to  be  a  member ;  that  there 
should  be  a  committee  to  manage  the  affairs  of  the  club,  to  be 
chosen  at  a  general  meeting ;  and  that  all  members  should  discharge 
their  club  bills  daily ;  the  steward  being  authorized,  in  default  of 
ayment  on  request,  to  refuse  to  continue  to  supply  them :  it  was 
eld,  that  a  member  of  the  club,  merely  as  such,  was  not  liable 
for  debts  incurred  by  the  committee  for  work  done  or  goods  sup- 


E 


(*)  Harvey  v.  Cricketiy  6  M.  &  8.  336.  Tyrw.  569,  recognizing  Thomason  v.  Frere, 

See  Woodbridge  v.  Swann,  4  B.  &  Ad.  636.  10  East,  418. 

(/)  Per  Tenterden,  C.  J.,  Holdemets  v.  (o)  Bond    v.    Gibson    and    another,    1 

Shackels,  8  B.  &  C.  618.  Campb.  185. 

(m)  fVkitehead  v.  Hughes,  2  Cr.  &  M.  {p)  Delauney   y.    Strickland,   2   Stark. 

318.  N.  P.  C.  416,  Abbott,  C.  J. 

(n)  Per  Bayley,  B.,  in  Bwrt  v.  MouH^  3 
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plied  for  the  use  of  the  club ;  for  that  the  committtee  had  no  autho- 
rity to  pledge  the  personal  credit  of  the  members  {q), 

A  judgment  taken  by  one  of  two  joint  creditors,  does  not 
extinguish  the  debt,  unless  it  be  taken  with  the  concurrence  of 
both  (r). 

A.,  B.  and  C.  carried  on  trade  in  partnership,  and  A.  was  also 
in  partnership  with  D.  A.  being  indebted  to  the  firm  of  A.,  B. 
ana  C.  before  the  dissolution  of  that  partnership,  unknown  to  D., 
indorsed  a  bill  and  paid  over  money  (belonging  to  A.  and  D.)  in 
discharge  of  the  private  debt  due  from  A.  to  A.,  B.  and  C,  and 
immediately  afterwards  indorsed  the  same  bill  to  a  creditor  of  the 
firm  of  A.,  B.  and  C.  The  partnership  between  A.,  B.  and  C. 
having  been  dissolved ;  it  was  held,  that  A.  and  D.  could  not 
maintain  trover  against  B.  and  C.  for  the  bill,  nor  assumpsit  for  the 
money  paid  by  A.  out  of  the  fimds  of  A.  and  D.  to  A.,  B.  and  C, 
in  discharge  of  his  private  debt :  and  A.  and  D.  having  afterwards 
become  bankrupts;  it  was  held,  that  their  assignees  could  not 
maintain  such  action  is).  The  principle  of  this  decision  was,  that 
if  one  of  the  plaintiffs  is  barred,  he  cannot  recover  by  joining  otlier 
plaintiffs  in  an  action  to  undo  his  own  act  (t).  So  where,  to  an 
action  by  three  plaintiffs  for  a  joint  demand,  the  defendant  pleaded 
an  accord  and  satisfaction  with  one  of  the  plaintiffs,  by  a  part  pay- 
ment in  cash,  and  a  set-off  of  a  debt  due  from  that  one  to  the 
defendant ;  it  was  held,  that  the  plea  was  good,  without  alleging 
any  authority  from  the  other  two  plaintiffs  to  make  the  settle- 
ment (m). 

One  of  two  partnere  drew  bills  of  exchange  in  his  own  name, 
which  he  procured  to  be  discounted  with  a  banker,  through  the 
medium  of  the  same  agent  who  had  discounted  other  bills  drawn  in 
the  partnership  firm  with  the  same  banker ;  it  was  held,  that  the 
banker  had  not  any  remedy  c^ainst  the  partnership  upon  the  bill  so 
drawn  by  the  single  partner,  because  they  did  not  appear  to  have 
been  drawn  for  and  on  account  of  the  partnership.  And  although 
the  proceeds  of  these  bills  had  been  applied  to  the  use  of  the  part- 
nersnip,  yet  the  court  held,  that  the  partners  were  not  liable  as  for 
money  lent,  inasmuch  as  the  transaction  was  originally  mere  matter 
of  discount,  and  not  an  advance  of  money  to  the  partnership,  taking 
the  bills  as  a  collateral  security  (x).  But  where  one  of  several  part- 
ners, with  the  privity  of  the  others,  draws  bills  of  exchange  in  his 
own  name  upon  the  partnership  firm  in  fovour  of  persons  who  ad- 

(q)  Fleming  v.  Hector,  2  M.  &  W.  172,  (0  Per  Parke,  B.,  in  WaUace  v.  Kelsall, 

rccogrnized  in  Todd  v.  Emly,  7  M.  &  W.  7  M.  &  W.  278. 

427  ;  5.   C.  8  M.  &  W.  505.     See  also  (u)   Wallace  v.  KeUall,  7  M.  &  W.  264, 

Tyrrell  v.  Woolley,  2  Scott's  N.  R.  171 ;  recognized  in  Turner  v.  Hardey,  9  M.  & 

1  M.  &  Gr.  809,  case  of  a  Benefit  Society.  W.  770  ;  and  in  Gordon  v.  Ellis,  7  M.  & 

(r)  Per  Holroyd,  J.,  in  Biggs  v.  Fel^  G.  607;  8  Scott,  N.  R.  290. 

lows,  8  B.  &  C.  405.  (f)  Emly  v.  Lye,  15  East,  7. 

(«)  Jofus  V.  Yates,  9  B.  &  C.  532. 
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ranced  hira  the  amount,  which  he  applies  to  the  uge  of  the  partner- 
ship, although  the  partners  are  not  jointly  liable  on  the  bills,  they 
may  be  jointly  sued  by  the  payees  for  money  lent(y).  Where  one 
of  three  partners,  after  a  dissolution  of  partnership,  undertook  by 
deed  to  pay  a  particular  partnership  debt  on  two  bills  of  exchange, 
and  that  was  communicated  to  the  holder,  who  consented  to  tsJce 
the  separate  notes  of  the  one  partner  for  the  amount,  strictly  re- 
serving his  right  against  all  three,  and  retained  possession  of  the 
original  bills ;  it  was  held,  that  the  separate  notes  having  proved 
unproductive,  he  might  still  resort  to  his  remedy  against  the  other 
partners,  and  that  the  taking  under  these  circumstances  the  sepa- 
rate notes,  and  even  afterwards  renewing  them  several  times  suc- 
cessively, did  not  amount  to  satisfaction  of  the  joint  debt  (z). 
Payment  to  one  of  two  partners  of  a  partnership  debt,  after  they 
had  appointed  a  third  person  to  collect  the  debts,  and  with  notice 
of  sucn  appointment,  is,  notwithstanding  the  notice,  good  (a).  Where 
one  of  two  partners  makes  a  contract,  as  to  the  terms  on  which  any 
business  is  to  be  transacted  by  the  firm,  although  such  business  is 
not  in  their  usual  course  of  dealing,  and  even  contrary  to  their 
arrangement  with  each  other,  if  the  business  is  afterwards  trans- 
acted by  or  with  the  knowledge  of  the  other  partner,  he  is  bound 
by  the  contract  made  by  his  partner  (6).  So  a  pledge  by  one 
partner  of  partnership  property  will  bind  his  partners,  although  the 
pledge  is  made  without  their  privity  and  consent ;  provided  there 
DC  not  any  fraud,  and  provided  also  the  pledgee  did  not  know,  nor 
had  means  of  knowing,  that  the  property  was  partnership  pro- 
perty (c).  Mere  knowledge  by  a  creditor  of  the  dissolution  of 
partnership  will  not  release  the  old  partners  from  their  liability  to 
him,  though  he  continue  his  account  with  the  new  firm,  unless  he 
appears  expressly  or  by  some  act  to  have  accepted  the  substituted 
credit  of  the  new  partnership,  instead  of  the  retiring  partners  (d). 


III.  Of  Actions  by  and  against  Partners^  and  of  Remedies  against 

each  other. 

Whenever  an  express  contract  is  made,  an  action  is  maintainable 
upon  it,  either  in  the  name  of  the  person  with  whom  it  was  actually 
made,  or  in  the  name  of  the  person  with  whom  in  point  of  law  it 
was  made.  Hence  where  three  parties  agreed  to  be  jointly  in- 
terested in  goods,  but  that  they  snould  be  bought  by  one  of  them 
in  his  own  name  only,  and  he  made  a  contract  for  the  purchase 
accordingly;  it  was  held,  that  all  might  join  in  suing  the  vendor 

{y)  Denton  v.  Rodicy  8  Campb.  493.  (c)  Raha  v.  Ryland,  per  Dallat,  C.  J., 

(s)  Bedford  v.  Deakin,  2  B.  &  A.  210.  confirmed  by  court,  Gow,  N.  P.  C.  182. 

(a)  Porter  v.  Taylor,  6  M.  &  S.  156.  {d)  Kirwan  v.  Kirwan,  2  Cr.  &  M.  617. 

(6)  SandUands  v.  Marsh,  2  B.  &  A.  673.  See  Blew  v.  Wyatt,  5  C.  &  P.  397. 
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for  a  breach  of  that  contract  ie),  A  contract  was  made  by  one  of 
several  partners  in  his  individual  capacity,  he  declaring  at  the  time 
that  the  subject-matter  was  his  property  alone ;  it  was  held,  that 
his  declaration  was  evidence  of  the  fact  against  all  the  partners, 
and  therefore  that  they  could  not  sue  jointly  upon  such  a  con- 
tract (/).  The  defendant  agreed  with  Sharpe,  a  coachmaker,  for 
the  hire  of  a  carriage  for  five  years.  The  defendant  did  not  know 
that  Sharpe  had  a  partner,  but  in  fact  Robson  was  partner  with 
Sharpe  at  the  time  of  the  contract.  At  the  end  of  three  years 
there  was  a  dissolution  of  partnership  between  Sharpe  and  Robson, 
and  notice  of  that  dissolution  and  of  Sharpe  having  assigned  all  his 
interest  in  the  contract  to  Robson  was  given  to  the  defendant,  who 
said  he  would  not  continue  the  contract  with  Robson.  It  was 
held,  that  it  was  competent  to  the  defendant  to  consider  the  agree- 
ment as  at  an  end ;  for  he  might  have  been  induced  to  enter  into 
the  contract  by  reason  of  the  confidence  he  reposed  in  Sharpe ; 
and  at  all  events  was  entitled  to  his  services  in  the  execution 
of  it(5f). 

If  a  person  colludes  with  one  partner  in  a  firm,  in  order  to  enable 
him  to  injure  the  other  partners,  they  can  maintain  a  joint  action 
against  the  person  so  colluding  (A). 

F.,  a  partner  in  a  banking-house,  transferred  stock  out  of  the 
name  of  k..  in  the  books  of  the  Bank  of  England,  under  a  forged 
power  of  attorney  and  without  the  authority  of  K.,  and  caused  the 
produce  to  be  mixed  with  the  money  of  the  firm.  F.  having  been 
convicted  of  another  forgery  committed  under  similar  circumstances, 
and  executed;  it  was  held,  that  K.  might  recover  the  amount 
against  the  surviving  partners  in  an  action  for  money  had  and 
received  (i). 

An  action  of  assumpsit  may  be  maintained  by  the  several  part- 
ners of  a  firm,  upon  the  guarantee  given  to  one  of  them  If  there 
be  evidence  that  it  was  given  for  the  benefit  of  all  (A).  It  will  be 
observed,  that  in  that  case  the  guarantee  was  not  by  deed.  Cove- 
nant lies  on  a  deed  of  composition  with  creditors  by  one  of  two 
partners  who  signs  "the  deed  in  the  name  of  the  firm  and  sets  his 
seal  thereto,  for  non-payment  of  an  instalment  due  on  a  partnership 
debt ;  for  the  other  partner,  not  being  a  party  to  the  deed,  cannot 
join  in  covenant  (/).  In  an  action  by  partners  for  the  non-perform- 
ance of  a  contract  entered  into  with  the  partnership,  the  action 
should  be  brought  in  the  joint  names  of  all  the  persons  of  whom 
the  partnership  consisted  at  the  time  the  contract  was  made.  But 
where  an  action  was  brought  by  Mawman,  a  bookseller,  against 

(0  Cothay  ▼.  Fennell,  10  B.  &  C.  671.  man  v.  Pole,  1  M.  &  Malk.  225. 

(/)  Lucas  V.  De  la  Couvy  1  M.  &  S.  (t)  Marsh  and  others  v.  Keating,  1   B. 

249.  N.  C.  198. 

C^)  Robson  and  Sharpe  v.   Drummond,  {k)  Garrett  v.  Handley,  4  B.  &  C.  664. 

2  B.  fiE  Ad.  308.  See  Walton  v.  Dodson,  3  C.  &  P.  163. 

(A)  Per  Lord  TenUrden,  C.  J.,  in  Long^  (/)  Metcalfe  v.  Rycrqft,  6  M.  &  S.  75. 
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the  printer  for  not  insuring  the  "  Travels  of  Anacharsis  :"  and  it 
appeared  that  several  other  booksellers,  and  amongst  them  Evans, 
a  witness,  had  a  share  in  the  work :  but,  inasmuch  as  Evans  had 
never  contracted  with  Gillett,  but  Mawraan  was  the  only  ostensible 
man ;  the  court  held,  that  he  was  the  only  proper  plaintiff  (,»i) ; — 
and  with  good  reason,  for  the  only  acting  partner  might  owe  much 
money  to  the  defendant,  which  the  defendant  might  set  off;  but  if 
the  plaintiff  and  the  dormant  partner  had  sued,  that  debt  of  the 
acting  partner  could  not  be  set  off.  "  There  is  a  material  distinc- 
tion between  the  case  where  partners  are  defendants,  and  where 
partners  are  plaintiffs ;  if  you  can  find  out  a  dormant  partner, 
defendant,  you  may  make  him  pay,  because  he  has  had  the  benefit 
of  your  work ;  but  a  person  with  whom  you  have  no  privity  of 
communication  in  your  contract  shall  not  sue  you."  Where, 
however,  a  merchant,  carrying  on  trade  on  his  own  separate 
account,  introduced  into  his  firm  the  name  of  a  clerk,  who  did  not 
partake  in  the  profits  of  the  business,  but  continued  to  receive  a 
fixed  salary;  Lord  Ellenhorough  held,  that  in  an  action  on  a  bill  of 
exchange,  payable  to  the  order  of  this  firm,  the  clerk  ought  to 
have  been  joined  as  a  plaintiflf',  for  he  was  to  be  considered,  in  all 
respects,  as  a  partner  as  between  himself  and  the  rest  of  the  world ; 
that  where  the  name  of  the  real  person  is  introduced  with  his  own 
consent,  it  is  immaterial  what  agreement  there  may  be  between  him 
and  those  who  share  the  profit  and  loss — they  are  equally  respon- 
sible, and  the  contract  of  one  is  the  contract  of  all  (n).  An  osten- 
sible partner,  who  makes  a  contract,  may,  if  he  pleases,  join 
dormant  partners  with  himself  as  plaintiffs  (o).  But  a  party  with 
w^hom  the  contract  is  actually  made  may  sue  without  joining 
others  with  whom  it  is  apparently  made(/?).  Where  one  of  several 
partners  in  a  banking-house  drew  a  bill  in  his  own  name  upon  a 
third  party,  who  accepted  the  same,  upon  condition  that  the  drawer 
should  provide  for  the  same  when  due :  it  was  held,  that  all  the 
partners  could  not  recover  on  the  bill  {q). 

The  liability  of  the  partners  depends  upon  their  being  partners  at 
the  time  when  the  contract  is  made,  and  a  dormant  partner  cannot 
set  up  the  plaintiffs  ignorance  of  his  being  a  partner,  to  obviate 
such  liability  (r).  And  no  distinction  can  be  drawn  in  this  respect 
between  contracts  by  parol  or  implied  contracts,  and  express  con- 
tracts in  writing  not  under  seal ;  an  undisclosed  principal  or  dor- 
mant partner  is  equally  liable  to  be  sued  thereon  (s).  But  in  a  case 
where  there  was  a  stipulation  between  three  persons  who  appeared 

(m)  Mawman  y.  Gillett,   cited   by  Sir  B.  &  C.  241,  recofTnized  In  Gordon  v.  ElliSf 

James  Mansfield,  C.  J.,  2  Taunt.  325.    See  7  M.  &  G.  607  ;  ^.  C.  8  Scott,  N.  R.  290. 

further  on  this  point  Robson  v.  Drummond,  See  also  Driver  v.  Burton,  21  L.  J.,  Q.  B. 

2  B.  &  Ad.  303.  157. 

(n)  Guidon  v.  Robson,  2  Campb.  302.  (r)  See  Lord  Kenyon's  opinion  in  SaoilU 

(o)  Skinner  v.  Stocks,  4  B.  &  A.  437.  v.  Robertson,  4  T.  R.  725. 

( p)  Kelt  V.  Nainby,  10  B.  &  C.  20.  («)  Beckham  v.  Drake,  9  M.  &  W.  79  ; 

{q)  Sparrow  and  others  v.  Chisman,   9  S.  C.  (in  error),  11  M.  &  W.  816. 
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to  the  world  as  partners,  that  one  of  them  should  not  partici- 
pate in  the  profit  and  loss,  and  should  not  be  liable  as  a  partner  ; 
it  was  held,  that  he  was  not  liable  as  such  to  persons  who  had 
notice  of  this  stipulation  {t). 

It  is  a  general  rule,  that,  between  partners,  whether  they  are  so 
in  general  or  for  a  particular  transaction  only,  no  account  can  be 
taken  at  law.  Hence,  where  A.  and  B.  jointly  undertook  to  pro- 
cure a  cargo  for  a  vessel,  for  certain  commission,  which  they  agreed 
to  divide  equally  between  themselves ;  and  B.  made  all  disburse- 
ments and  received  all  the  monies  for  the  owners,  who  objected  to 
money  claimed  by  B.  for  commission ;  it  was  held,  that  A.  could 
not  maintain  money  had  and  received  against  B.  for  his  share  of 
the  commission,  the  demand  arising  out  of  a  partnership  transac- 
tion, and  no  account  having  been  settled ;  and  the  circumstance  of 
all  the  monies  having  been  received  and  paid  by  one  partner  made 
no  difference  (u).  But  where  A.  and  B.  had  been  partners  in 
certain  transactions  for  the  sale  and  purchase  of  wool,  having  also 
had  other  dealings  together ;  and  they  settled  a  general  account, 
in  which  was  an  item  to  B/s  debit  "  to  loss  on  wool,"  and  which 
showed  a  balance  against  him;  and  B.  signed  the  account  and 
admitted  the  balance  due;  it  was  held,  that  A.  might  afterwards 
maintain  an  action  to  recover  the  amount  of  the  item  for  the  loss 
on  the  wool  (t?). 

A  number  of  persons  associating  together  and  subscribing  sums 
of  money  for  the  purpose  of  obtaining  a  bill  in  parliament  to  make 
a  railway  are  partners  in  the  undertaking :  and,  therefore,  a  sub- 
scriber who  acted  as  their  surveyor  cannot  maintain  an  action  for 
work  done  by  him  in  that  character  on  account  of  the  partnership 
against  all  or  any  one  of  the  other  subscribers  {x).  Shareholders 
in  a  cost-book  mining  company  cannot  by  agreement  among 
themselves,  "  that  calls  in  arrear  shall  be  considered  to  be  debts 
due  from  defaulting  shareholders  to  the  purser,"  empower  him  to 
recover  such  calls  from  such  shareholders  in  an  action  at  law  (y). 
But  where  the  plaintiff,  on  the  24th  of  October,  entered  into  an 
express  contract  with  a  committee  of  individuals,  associated  toge- 
ther for  the  purpose  of  obtaining  an  act  of  parliament  for  making 
a  turnpike-road,  to  do  certain  work  for  a  specified  sum ;  and  on 
the  14th  of  November  the  plaintiff  caused  his  name  to  be  inserted 
in  the  list  of  subscribers  for  two  shares ;  it  was  held,  that  the  cir- 
cumstance of  his  becoming  a  partner  did  not  affect  his  right  to 
recover  in  respect  of  the  express  contract  previously  made;  but 
that  with  respect  to  a  sum  which  had  been  allowed  by  the  jury  for 
work  contracted  for  after  the  14th  of  November,  the  plaintiff,  being 

(0  Alderton  v.  Pope^  1  Caropb.  404,  n.  Boulter  v.  Peptow,  9  C.  B.  493 ;  5.  C.  19 

(«)  Bomll  Y.  Hammond,  6  B.  &  C.  149.  L.  J.,  C.  P.  191. 

(»)  Wray  v.  MiUttone,  5  M-  &  W.  21.  (y)  Hybart  y.  Parker,  27   L.  J.,  C.  P. 

(«)  Holmes  ▼.  Higgins,  1  B.  &  C.  74;  120. 
Wileon  V.  CurzM,  15  M.  &  W.  632.    See 
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then  a  partner,  could  not  recover  that,  the  case  fisdling  within  the 
principle  of  Holmes  v.  Higgxn8{z),  A  society  for  the  protection  of 
trade  is  not  a  partnership  so  as  to  prevent  a  subscriber  firom  suing 
members  of  the  committee  of  the  society  for  work  done  by  their 
order  (a).  One  partner  cannot  recover  a  sum  of  money  received 
by  the  other ;  unless,  on  a  balance  struck,  that  sum  be  found  to  be 
due  to  him  alone  (&).  A  promissory  note  was  given  in  the  part- 
nership name  by  one  partner,  A.,  for  his  own  private  debt,  which 
the  other  partner,  B.,  was  compelled  to  pay;  it  was  held,  that  B. 
might  recover  the  amount  from  A.  as  money  paid  to  his  use  (c). 
Where  plaintiff  and  defendant  had  been  engagea  in  running  a  coach 
from  B.  to  L.,  plaintiff  finding  horses  for  one  part  of  me  road, 
defendant  for  another,  and  the  profits  of  each  part^  were  calcu- 
lated according  to  the  number  of^ miles  covered  by  his  own  horses ; 
the  plaintiff  received  the  fares,  and  rendered  an  account  thereof 
every  week  to  the  defendant ;  it  was  held,  that  plaintiff  and  de- 
fendant were  partners  in  this  concern ;  and  that,  in  an  action  by 
the  plaintiff  against  the  defendant  upon  a  separate  transaction,  the 
defendant  could  not  set  off  a  balance  which  had  been  declared  in 
his  favour  upon  these  weekly  accounts ;  inasmuch  as  this  was  a 
balance  dunng  the  continuance  of  the  concern,  and  not  a  final 
balance  upon  all  the  partnership  accounts  (d). 

The  partners  in  one  house  of  trade  cannot  maintain  an  action 
against  the  j>artners  in  another  house  of  trade,  of  which  one  of  the 
partners  in  the  plaintifTs  house  is  also  a  member,  for  transactions 
which  took  place  while  he  was  partner  in  both  houses ;  whether  the 
action  be  brought  in  the  lifetime  of  the  common  partner  or  after 
his  decease.  But,  after  his  decease,  the  surviving  partners  of  the 
one  house  may  sue  the  surviving  partners  of  the  other  house,  upon 
transactions  subsequent  to  the  decease  of  the  common  partner  (e). 
A.,  B.  and  C.  were  partners ;  A.  retired  from  the  firm,  whereof 
notice  was  given  to  D.,^a  creditor  of  the  firm,  who  at  the  same  time 
was  informed  that  the  business  would  be  continued,  as  heretofore, 
by  B.  and  C,  the  remaining  partners,  '^  who  assume  the  funds,  and 
charge  themselves  with  the  liquidation  of  the  partnership."  The 
balance  due  to  D.  was  transferred  to  his  credit  by  the  new  firm; 
and  D.  was  informed  of  this  transfer  and  assented  to  it.  D.  after- 
wards drew  upon  the  new  firm  for  a  part  of  this  balance,  and  they 
accepted  and  paid  his  bills.  The  new  firm  having  become  insol- 
vent; it  was  held,  that  A.  continued  liable  for  the  debt  due  to  D. 
from  the  old  firm  (f).  But  where  S.  and  others  carried  on  busi- 
es) Lucat  V.  Beach,  1  M.  &  Gr.  417 ;  (d)  Fromont  v.  Coupkind,  2  Bingh.  172. 

1  Scotl'8  N.  R.  S50.  See  also  Carr  v.  Smith,  5  Q.  B.  128. 

(a)  Caldicott  v.  Gr^ht,  23  L.  J.,  Exch.  (e)  Bosanquet  v.  WVay,  6  Taunt.  597. 
54.  (/)  David  v.  ElUce  and  others,  5  B.  & 

(b)  Per  BuUer,  J.,  in  Smith  v.  Barrow,  C.  196.     But  see  remark  o(  Parke,  B,,  in 

2  T.  R.  478.  Kirwan  v.  Kirwan,  2  Cr.  &  M.  624,  and 

(c)  Cross  V.  Cheshire,  7  Exch.  43  ;  S.  C.       Hart  v.  Alexander,  2  M.  &  W.  492. 
21  L.  J.,  Exch.  3. 
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ness  under  the  name  of  the  *'Plas  Madoc  Colliery  Company^*  S. 
withdrew  from  the  firm,  which  afterwards  became  indebted  to  C, 
no  notice  having  been  given  to  C.  or  the  public  of  S/s  withdraw- 
ing; it  was  held,  that  S.  was  not  liable  for  the  debt;  for  the 
name  of  the  company  did  not  give  any  information  of  the  parties 
composing  it,  and  there  was  not  any  sufficient  evidence  that  S.  had 
ever,  while  a  partner,  represented  himself  as  such  to  C,  or  appeared 
so  publicly  in  that  character,  that  C.  must  have  been  presumed  to 
know  of  it  (g).  Where  a  banking  company  makes  payments  pro- 
fessedly on  behalf  of  a  customer  (who  has  a  banking  account  with 
the  firm),  but  without  his  authority,  and  the  sum  so  paid  is  entered 
to  his  debit  in  the  books  of  the  firm,  and  the  firm  afterwards  admits 
new  partners,  the  new  firm  is  not  liable  to  the  customer  for  such 
payments,  unless  there  be  an  agreement  between  the  two  firms  and 
the  customer  that  the  new  firm  shall  take  upon  themselves  the 
actual  liabilities  of  the  old  firm  (/t). 

By  1  &  2  Vict.  c.  96,  after  reciting  the  7  Geo.  IV.  c.  46, 
(An  Act  for  the  better  regulating  Co-partnerships  of  certain 
Bankers  in  England,)  and  6  Geo.  IV«  c.  42,  (Irish  Act,)  it  is 
enacted,  that  any  person  now  being,  or  having  been,  or  who  may 
hereafter  be,  or  have  been,  a  member  of  any  co-partnership,  carry- 
ing on,  or  which  may  hereafter  carry  on,  the  business  of  banking 
under  the  provisions  of  these  acts,  may,  at  any  time  during  the  con- 
tinuance of  this  act,  in  respect  of  any  demand  which  such  person 
may  have,  either  solely  or  jointly  with  any  other  person,  against  the 
said  co-partnership,  or  the  fimds  or  property  thereof,  commence 
and  prosecute,  eitiier  solely  or  jointly  with  any  other  person  (as 
the  case  may  require),  any  action,  suit,  or  other  proceedmg  at  law 
or  in  equity  against  any  public  officer  appointed  or  to  be  appointed 
under  the  provisions  oi  the  said  acts,  to  sue  and  be  sued  on 
behalf  of  the  said  co-partnership  ;  and  any  such  public  officer  may 
in  his  own  name  commence  and  prosecute  any  action,  &c.  against 
any  person  being  or  having  been  a  member  of  the  said  co-partner- 
ship, either  alone  or  jointly  with  any  other  person,  against  whom 
any  such  co-partnership  has  or  may  have  any  demand ;  and  that 
every  person  being  or  having  been  a  member  of  any  such  co-part- 
nership shall,  either  solely  or  jointly  with  any  other  person  (as  the 
case  may  require),  be  capable  of  proceeding  against  any  such  co- 
partnership by  their  public  officer,  and  be  liable  to  be  proceeded 
against,  by  or  for  the  benefit  of  the  said  co-partnership,  by  such 
public  officer,  by  such  proceedings  and  with  Uie  same  legal  conse- 
quences as  if  such  person  had  not  been  a  member  of  the  said 
co-partnership;  and  that  no  action  or  suit  shall  in  anywise  be 
affiscted  by  reason  of  the  plaintiffs  or  defendants,  or  any  of  thenji 
respectively,  or  any  other  person  in  whom  any  interest  may  be 
averred,  or  who  may  in  anywise  be  interested  or  concerned  in  such 

(jg)  Carter  v.  WhalUy,  1  B.  &  Ad.  11.  (A)  Crat^urd  ▼.  Cocks,  6  £xch.  287. 
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action,  being  or  having  been  a  member  of  the  said  co-partnership ; 
and  that  all  such  actions,  &c.  shall  be  conducted  and  have  effect 
as  if  the  same  had  been  between  strangers.  (See  Seddon  v.  Connelly 
10  Sim.  58.)  And  by  sect.  2,  in  case  the  merits  of  any  demand 
by  or  against  any  such  co-partnership  shall  have  been  determined 
in  any  action  or  suit,  by  or  against  any  such  public  officer,  the 
proceedings  in  such  action  or  suit  may  be  pleaded  in  bar  of  any 
other  action  or  suit  by  or  against  the  public  officer  of  the  same 
co-partnership  for  the  same  demand.  This  act  has  been  made 
perpetual  by  6  &  6  Vict.  c.  85.  See  also  7  &  8  Vict.  c.  113, 
entitled,  "An   Act  to  regulate  Joint-Stock  Banks  in  England." 


IV.  Evidence. 

Acts,  subsequent  to  the  time  of  delivering  goods  on  a  contract, 
may  be  admitted  as  evidence  to  show  that  the  goods  were  de- 
livered on  a  partnership  account,  if  it  were  doubtful  at  the  time 
of  the  contract ;  but  if  it  clearly  appear  that  no  partnership  existed 
at  the  time  of  the  contract,  no  subsequent  act  by  any  person,  who 
may  afterwards  become  a  partner  (not  even  an  acknowledgment 
that  he  is  liable,  or  his  accepting  a  bill  of  exchange  drawn  on  them 
as  partners  for  the  very  goods),  will  make  him  liable  in  an  action 
for  goods  sold  and  delivered,  though  he  will  be  liable  in  an  action  on 
the  bill  of  exchange  (i).  It  is  incumbent  on  persons  dissolving  a 
partnership  to  send  notice  of  such  dissolution  to  all  the  persons  with 
whom  they  have  had  dealings  in  partnership.  The  Gazette  of  itself 
is  not  sufficient  notice  of  such  dissolution  (A).  It  seems,  however, 
that  in  respect  of  persons  who  had  not  any  previous  dealings  with 
the  partnership,  an  advertisement  in  the  Gazette  would  be  sufficient 
notice  of  the  dissolution,  so  as  to  prevent  such  persons  from  re- 
covering against  the  parties  who  constituted  the  firm  originally, 
upon  a  security  given  by  one  of  the  parties  in  the  name  of  the  firm, 
after  such  notice  of  dissolution  (/).  Bankers  ought,  regularly,  to 
give  notice  of  a  change  in  the  firm,  by  a  circular  letter ;  but  such 
change  may  also  be  notified  by  an  alteration  of  the  name  in  the 
printed  cheque;  and  persons  who  have  used  the  new  cheques  cannot 
take  advantage  of  the  want  of  a  more  express  notice  (m).  To 
affect  a  joint-stock  bank  with  notice  of  a  dissolution  of  partnership 
by  members  of  a  trading  firm,  it  is  not  sufficient  that  one  of  the 
directors  of  the  bank,  who  was  also  a  member  of  the  trading  firm, 
had  knowledge  of  such  dissolution  (n).     In  an  action  against  the 

(t)  SavilUy.RoherUim,^1,fL*!20,  See  (/)  Godfrey  v.  TumhuU  and  another,  1 

Wilson  V.  Whitehead,  10  M.  &  W.  603.  Esp.  N.  P.  C.  871. 

(Ar)  Graham  v.  Hope,  Peake's  N.  P.  C.  (m)  Barfoot  v.  Goodall,  3  Campb.  147. 

164.  See  also  Gorfiam  v.  Thompson^  Peake's  (n)  Powlee  v.  Page,  3  C.  B.  16  ;  5.  C.  15 

N.  P.  C.  42.  L.  J.,  C.  P.  217. 
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drawers  of  a  bill  of  exchange,  purporting  to  be  drawn  by  a  firm 
upon  one  of  the  partners  constituting  the  firm,  if  it  be  proved  that 
the  bill  was  accepted  by  such  drawee,  this  will  be  sufficient  evidence 
of  the  bill  having  been  regularly  drawn  (o),  and  further,  it  is  not 
necessary,  in  such  case,  to  prove  that  the  drawers  received  express, 
notice  of  the  dishonour  of  the  bill,  because  this  must  necessarily 
have  been  known  to  one  of  them,  and  the  knowledge  of  one  is  the 
knowledge  of  all  (p).  To  establish  a  partnership  between  two 
defendants,  a  verdict  on  the  issue  directed  out  of  a  court  of  equity, 
to  try  whether  the  defendants  were  partners,  and  for  what  time,  on 
a  bill  filed  by  one  of  them  against  the  other,  is  admissible  evidence 
to  establish  a  partnership,  the  verdict  having  found  them  to  be 
so  (g).  Where  a  foundation  has  been  laid  by  prima  facie  evidence 
of  a  partnership,  the  declaration  of  one  partner  is  evidence  against 
another  partner  (r).  A  father  who  holds  out  to  the  world  that  his 
son  is  his  partner,  and  who  sends  bills  and  signs  receipts  in  their 
joint  names,  in  an  action  brought  in  his  own  name  is  not  precluded 
from  showing  that  his  son  is  not  a  partner  (s).  When  a  partnership 
is  dissolved,  it  is  not  dissolved  with  regard  to  things  past,  but  only 
with  regard  to  things  future.  Hence  an  admission  made  by  one 
of  two  partners  after  the  dissolution  of  the  partnership,  concerning 
joint  contracts,  that  took  place  during  the  partnership,  is  competent 
evidence  to  chaise  the  other  partner  {t).  Thus  it  has  been  held, 
that  a  part  payment  made  by  one  partner,  afler  the  dissolution  of 
the  partnership,  will  revive  a  debt  as  against  the  other  partner, 
otherwise  barred  by  the  Statute  of  Limitations  (u).  But  a  declara- 
tion by  one  of  two  partners  is  not  evidence  to  charge  the  other  with 
respect  to  a  transaction  with  that  other  partner  which  occurred 
previous  to  the  partnership,  unless  a  joint  responsibility  in  the  sub- 
ject-matter is  shown  (v). 

A.,  being  indebted  to  B.  and  C,  partners,  and  being  informed  of 
the  intended  dissolution  of  partnersnip,  gave  a  warrant  of  attorney 
to  B.  alone,  who  managed  tJie  concerns.  A.  afterwards  comm  tted 
an  act  of  bankruptcy;  and  after  that,  and  after  a  dissolution  of 
partnership,  paid  the  money  to  B.;  B.  died.  The  assignees  of  A. 
sued  C.  for  the  money;  and  it  was  held,  that  they  were  entitled  to 
recover;  for  the  money  being  paid  in  respect  of  a  debt  due  to  the 
partnership,  both  parties  were  liable  to  refund,  unless  some  stipula- 
tion could  be  shown  to  exonerate  C.  from  his  liabiUty  (x).     If  one 


(o)  Porthouse  v.  Parker,  1  Campb.  82.  (j)  Glostop  v.  Cobnan,  1  Stark.  N.  P.  C. 

( p)  See   Alderton  v.  Pope,   1   Campb.  25,  recognized  in  Barker  v.  Stubbs,  1  M. 

404,  n.,  where  it  was  held  by  Lord  Ellen-  &  Gr.  44 ;   1  Scott,  N.  R.  131. 

boroufiht  C.  J.,  that  notice  to  one  member  (<)  Wood  v.  Braddick^  1  Taunt.  104. 

of  a  firm  was  notice  to  the  whole  partner-  (ii)  Ooddard  v.  Ingram,  3  Q.  B.  839. 

ship.  But  see  now  19  &  20  Vict.  c.  97,  s.  14. 

{q)  Whateley  v.  Menheim  and  another,  («)  Per  Abbott,  C.J,,  in  (kUty.  Howard, 

Esp.  N.  P.  C.  608.  3  Stark.  N.  P.  C.  3. 

(r)  Per  Bllenborough,  C.  J.,  in  NicholU  (x)  Bigge  v.  Fellowee,  8  B.  &  C.  402. 
▼.  Dowding,  1  Stark.  N.  P.  C.  81. 
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of  several  partners  promise  individually  to  pay  a  debt  without 
making  any  mention  of  his  partners,  such  promise  is  conclusive 
evidence  that  the  debt  was  due  from  him  individually,  and  not  from 
the  partnership,  and  he  will  not  be  permitted  to  show  that  it  was 
due  jointly  from  himself  and  his  partaers  (y). 

The  following  memorandum  signed  by  the  plaintiff,  a  member 
of  the  provisional  committee  of  a  joint-stock  company,  was  indorsed 
upon  the  registered  copy  of  the  deed  of  settlement  produced  by  the 
defendant: — "We  do  herebv  certify  that  the  within-written  deed 
is  the  deed  of  settlement  of  the  U.  G.  Company,  and  that,  to  the 
best  of  our  knowledge,  the  particulars  therem  contained  are  cor- 
rectly set  forth;"  it  was  held,  that  the  copy  was  primary  evidence 
against  the  plaintiff  of  the  contents  of  the  deed  (z). 

(y)  Murray  ▼.  SomervUle,  2  Campb.  99,  n. 

(«}  Boulter  v.  Ptplow,  9  C.  B.  493 ;  &  C.  19  L.  J.,  C.  P.  190. 
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I.  Of  the  Origin  and  Nature  of  Quo  Warranto  Informations,  and 
Statutes  relating  thereto,  viz.  Stat.  4^5  Will.  &  Ma.  c.  18, 
and  9  Ann.  c.  20. 

The  ancient  writ  of  quo  warranto  (a),  whence  the  information  of 
the  present  day  derives  itd  origin,  was  in  the  nature  of  a  writ  of 
right  for  the  king,  against  persons  who  claimed  or  usurped  any 

(a)  See  theform in  Rastars  Entr.,  540,  b.  are  empowered  by  stat.  18  Edw.  I.,  stat.  2, 

edit  1670|  wbere  the  writ  appears  to  have  s.  2,  (a.  d.  1290,)  to  determine  pleas  of 

been  prosecuted  by  the  king's  attorney-  quo  warranto.    See  2  Inst  497. 
general  before  the  justices  in  eyre,  who 


n 


1170  QUO  WARRANTO. 

ofEce^  franchise^  liberty,  or  privilege  belonging  to  the  crown,  to 
inquire  by  what  authority  they  maintained  uieir  claim,  in  order  to 
have  the  right  determined.  The  judgment  on  this  writ  was,  that 
the  franchise  capiatur  in  manum  domini  regis  (b).  This  writ  having 
fallen  into  disuse,  on  account  of  the  delay  with  which  it  was  attended, 
a  more  expeditious  mode  of  proceeding  has  been  adopted,  viz.  an 
information  filed  by  the  king's  attorney-general,  in  nature  of  a  gito 
warranto,  in  which  the  person  usurping  is  considered  as  an  offender, 
and  consequently  punishable  by  fine.  The  court,  however,  will  not 
extend  this  remedy  beyond  the  limits  prescribed  to  the  old  writ ; 
and,  as  that  could  only  be  prosecuted  for  an  usurpation  on  the 
rights  or  prerogatives  of  the  crown,  so  an  information  in  nature  of 
quo  warranto  can  only  be  granted  in  such  cases  (c) ;  and  upon  this 
principle  the  court  refused  to  grant  an  information  to  try  the 
validity  of  an  election  to  the  office  of  churchwarden  (rf). 

By  Stat.  4  &  5  WiU.  &  Ma.  c.  18,  it  is  enacted,  "  That  the  clerk 
of  the  Crown-office  shall  not,  without  express  order  of  the  court, 
receive  or  file  any  information  for  trespass,  or  other  misdemeanour, 
or  issue  any  process  thereon,  before  he  shall  have  taken,  &c.  a 
recognizance  from  the  prosecutor  to  the  defendant,  in  the  penalty 
of  20/.,  to  prosecute  with  effect :  and  in  case  the  defendant  shall 
appear  and  plead  to  issue,  and  the  prosecutor  shall  not,  at  his  own 
costs,  within  one  year  after  issue  joined,  procure  the  same  to  be 
tried  («),  or  in  case  the  defendant  shall  have  a  verdict,  or  a  noli 
prosequi  be  entered  by  the  informer,  the  court  may  award  the 
defendant  costs,  &c.,  unless  the  judge  shall,  at  the  trial,  certify 
that  there  was  a  reasonable  cause  for  exhibiting  the  information ; 
and  if  the  informer  does  not  pay  the  costs  taxed  within  three 
months  after  demand,  the  defendant  shall  have  the  benefit  of  the 
recognizance  to  compel  him."  Although  the  words  of  this  statute 
relate  only  to  informations  for  trespasses,  batteries,  and  other  mis- 
demeanours, yet  it  has  been  held  to  extend  to  informations  in 
nature  of  quo  warranto,  to  try  the  right  of  usuiping  on  public 
franchises ;  consequently  such  informations  cannot  be  filed  without 
leave  (/),  nor  can  process  be  issued  thereon  without  a  recog- 
nizance (g)f  and  the  defendant  is  entitled  to  costs  in  the  cases  pro- 
vided for  by  the  statute,  as  far  as  the  recognizance  extends,  that  is, 
to  20/.  but  not  further  (A).  The  foregoing  statute  is  confined  to 
informations  exhibited  in  the  King's  Bench  (i). 

(6)  See  Rast  540,  b.  Salk.  376. 

(c)  Seepost,  p.  1178.  {h)  A.  v. How^iZ,  Ca. Temp.  H. 249 ;  S.C. 

{d)  R.  V.  Shepherdt  4T.  R.  381;  R,  v.  «/ vt^e^iir,  under  the  name  of  A.  v.  ^or^oii, 

Dawbeny,   Str.  1196,  S.  P.;  but  see  per  Str.  1042;  R,v.  Filewood,  2  T.  R.  145; 

Tindal,  C.  J.,    12  CI.  &  F.    539;    Exp,  R,  v.  Brooke,  2  T.  R.   197;  /2.  v.  Savile, 

Mawby,  3  E.  &  B.  718  ;  and  ante,  p.  1085.  18  Q.  B.  703.   The  ground  of  the  decision 

(f)  R.  V.  Howell,  Ca.  Temp.  H.  247.  appears  to  have  been  that  such  usurpa- 

(/)  Per  Lord  Hardwicke,  C.  J.,  R»  ▼.  tions  are  misdemeanours.   See  Ca.Temp. 

Howell,  Ca.  Temp.  H.  248.  H.  248. 

{g)  R.  V.  Mayor  qf  Hertford,  Carth.  503  ;  (t)  R.  ▼.  Roberts,  2  B.  &  Ad.  63. 
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The  usurpation  of  offices  and  franchises  in  corporations  consti- 
tutes the  principal  ground  for  applications  to  the  court  for  this  kind 
of  information.  By  the  common  law,  such  usurpations  could  be 
punished  only  by  a  prosecution  at  the  king's  suit,  though  the  dispute 
were  really  between  party  and  party  (A).  To  remedy  this  incon- 
venience, It  was  enacted,  by  9  Ann.  c.  20,  s.  4,  that  in  case  any 
person  should  usurp,  intrude  into,  or  unlawfully  hold  and  execute 
any  of  the  said  offices  or  franchises  (/),  the  proper  officer  of  the 
court  may,  with  leave  of  the  respective  courts,  exhibit  informations 
in  the  nature  of  quo  warranto^  at  the  relation  of  any  person  desiring 
to  prosecute  the  same,  (and  who  shall  be  mentioned  in  the  informa- 
tion to  be  the  relator,)  against  the  person  usurping,  and  proceed 
therein  as  is  usual  in  informations  in  the  nature  of  a  (juo  warranto  ; 
and  if  it  shall  appear  to  the  courts,  that  the  several  rights  of  divers 
persons  may  properly  be  determined  on  one  information,  the  courts 
may  give  leave  to  exhibit  one  information  against  several  persons ; 
the  parties  prosecuted  are  to  plead  the  same  term  or  sessions  in 
which  the  information  is  filed,  unless  further  time  be  allowed  by  the 
court,  and  the  prosecutors  are  to  proceed  with  the  most  convenient 
speed.  By  the  6th  section,  the  courts  are  authorized  to  give  judg- 
ment of  ouster  against,  and  to  fine  the  parties,  if  found  guilty  of 
the  usurpation,  and  to  award  costs  to  the  relator ;  but  if  judgment 
be  given  for  the  defendants,  then  the  court  may  award  costs 
against  the  relator. 

Before  the  statute  of  Queen  Anne,  a  private  person  could  not 
interpose  in  quo  warranto ;  the  crown,  by  the  attorney-general,  could 
alone  file  such  informations ;  but  although  this  statute  gives  liberty 
to  file  such  informations  at  the  relation  of  a  particular  person,  who  is 
made  liable  to  costs  if  there  be  judgment  for  the  defendant,  yet  they 
must  be  filed  with  leave  of  the  court  (m). 

An  information  in  nature  of  a  quo  warranto^  against  persons 
for  claiming  to  act  as  a  corporation,  must  be  filed  by  and  in  the 
name  of  the  attorney-general  (w).  The  courts  will  not  stay  pro- 
ceedings until  the  prosecutor  gives  security  for  costs,  on  the  ground 
that  the  relator  is  m  insolvent  circumstances,  where  it  appears  that 
he  is  a  corporator,  and  no  fraud  is  suggested  (o).  And  though  a 
person,  whose  election  to  the  office  of  town-councillor  is  void  by 
reason  of  the  mistake  of  the  presiding  officer,  is  willing  to  disclaim, 

(k)  In  infonnations  at  common  law,  meant  to  extend   to    both."    Per  Lord 

there  ia  no  relator.  Mansfield,  C.  J.,  in  R,  v.  mUiamt,  1  Bl. 

(i)  u  e,  the  offices  of  mayors,  bailiffsi  R.  95. 

portreves,  and  other  offices  within  cities,  (m)  Per  Lord  Maiufield,  C.  J.,  in  JL  t. 

towns    corporate,   boroughs,  and    places,  Trelaumey,  H.  5  Geo.  III.  MS.,  and  per 

(thatis,  places  of  the  same  kind  with  those  IVilmot,  J.,  in  S,  C„  S  Burr.  1615.     But 

before  enumerated,  see  5  T.  R.  879),  in  see  the  remarks  of  Mr.  Tancred,  in  his 

England  and  Wales,  and  the  franchises  of  valuable  treatise  on  Informations  in  Na- 

being  burgesses  or  freemen.     See    the  ture  of  Quo  W^arranto,  p.  14. 

preamble.    **  \\\  corporations  consist  of  (n)  R.  v.  Ogden,  10  B.  &  C.  230. 

officers  and  freemen.    This  statute  was  (o)  R.  v.  Wynne,  2  M.  &  S.  346. 

VOL.  II.  I  I 


1172  QUO  WARRANTO. 

and  consents  to  a  nile  for  a  quo  warranto  being  made  absolute^  the 
court  will  not  order  that  the  relator  should  bear  the  expense  of  the 
information  and  disclaimer  {p).  The  provisions  respecting  error 
in  the  Common  Law  Procedure  Act,  1852,  do  not  apply  to  infor- 
mations in  the  nature  of  quo  warranto  (q).  It  was  observed  by 
Wilmoty  J.,  in  R.  v.  Trelawney^  3  Burr.  1616,  that  the  two  acts  of 
parliament  (of  4  &  5  Will.  &  Ma.  c.  18,  and  9  Ann.  c.  20,)  relate 
to  quite  different  objects,  and  are  the  reverse  of  each  other.  The 
former  restrains  the  clerk  of  the  crown  in  the  Court  of  King's 
Bench  from  exhibiting  or  filing  informations  without  leave  of  the 
court,  in  cases  where  all  the  king's  subjects  might,  before  the 
making  of  that  act,  have  made  use  of  the  king's  name,  toitJiout 
such  leave.  The  latter  lets  in  every  person  who  desires  it,  to  make 
use  of  his  name  in  prosecuting  usurpers  of  franchises;  whereas, 
before,  no  subject  could  have  done  so:  but  it  provides,  that  these 
informations,  (as  well  as  those  for  misdemeanours,)  must  be  under 
the  leave  and  discretion  of  the  court;  and  the  court  ought  not  to 
give  such  leave  without  sufficient  reason.  The  court  will  make 
the  rule  absolute,  although  the  party  after  rule  obtained  resigns 
the  office,  and  his  resignation  is  accepted  (r). 

The  Stat.  9  Ann.  c.  20,  only  regulates  the  proceedings  on  informa- 
tions against  individuals  (s)  usurping  corporate  offices  or  franchises 
in  corporate  places;  it  does  not  extend  to  a  private  company:  and 
consequently,  in  other  cases  where  the  information  at  common  law 
is  exhibited,  advantage  cannot  be  taken  of  the  foregoing  pro- 
visions {t).  If  any  number  of  individuals  claim  to  be  a  corporation 
without  any  right  so  to  be,  that  is  an  usurpation  of  a  franchise ; 
and  an  information  against  the  whole  corporation,  as  a  body,  can 
be  brought  only  by  and  in  the  name  of  tne  attorney-general  («). 
In  the  information  at  common  law  there  is  not  any  relator ;  but 
the  addition  of  a  relator  to  an  information  at  common  law  may  be 
rejected  as  surplusage  (ar).  Doubts  appear  to  have  been  entertained, 
whether  in  the  common  law  information  a  judgment  of  ousta*  could 
be  given.  In  R.  v.  Mat/or  of  Hertford,  Lord  Raym.  426,  Holt, 
C.  J.,  speaks  of  this  as  the  proper  form  of  judgment.  In  R.  v. 
Bennet{y)y  Trin.  4  Geo.  I.,  the  judges  were  equafly  divided  on  the 

(  p)  R.  V.  Hartley t  3  E.  &  B.  148 ;  R.  however,  this  case  explained  by  Bayley, 

▼.  Sydney  1  2  L.  M.  &  P.  149 ;  and  see  R,  J.,  delivering  judgment  of  court,  in  R,  v. 

T.  Morton,  4  Q.  B.  146.  M'Kay,  5   B.  &   C.  645,   where  it  was 

{q)  R.  V.  Seale,  5  E.  &  B.  1.  held,  that  the  provisions  of  the  statute, 

(r)  R.  V.  Warlowt  2  M.  &  S.  75.  as  to  writs  of  mandamus  and  9110  toarranto 

{»)  R,  v.  Corporation  qf  Carmarthen,  2  informations,   apply  wholly  to  corporate 

Burr.  869.  qfficea  in  corporate  places.    See  also  R.  v. 

(0  Horn  y.  Cutlers'  Company,  B.  R.  £.  Attwood,   4    B.  &    Ad.  481;  and  R.   t. 

9  Geo.  II.,  MS.     But  see  R.  v.  Highmore,  PowtlljS  E.  &  B.  377. 

5  B.  &  A.  771,  where  it  was  held,  that  an  (u)  Per  Lord  Tenterden,  C.  J.,   R.  t. 

information  may  be  granted  within  the  Ogden,  10  B.  &  C.  233,  recognizing  A.  v. 

9  Ann.  against  a  party  for  exercising  the  Corporation  rf  Carmarthen,  2  Burr.  869. 

office  of  bailiff  in  the  borough  of  M.,  al-  (x)  Per  Denison,  J.,  1  Burr.  408« 

though  it  was  not  a  corporate  office.   See,  (y)  Cited  in  Say.  R.  247. 
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question;  but  in  R.  v.  Ponsonby^  M.  29  Geo.  II.,  Say.  R.  245,  it 
was  solemnly  determined,  that  unless  the  case  of  the  person  found 
guilty  be  within  the  statute,  judgment  of  ouster  ougnt  not  to  be 
given  {z).  It  has  also  been  expressly  decided,  that,  unless  the  case 
be  within  the  statute,  judgment  for  costs  ought  not  to  be  given  (a). 
The  preceding  remarks  will  be  found  material,  inasmuch  as  there 
are  many  cases  not  mentioned  in  the  statute,  in  which  informations 
in  nature  of  quo  warranto  will  .lie ;  e.  g.^  it  will  lie  against  a  private 
person  or  against  a  corporation,  for  holding  a  market,  a  court-leet, 
or  other  court,  or  for  exercising  any  other  franchise ;  that  is,  the 
kind's  attorney-general  may  exhibit  informations  for  the  usurpation 
of  tihese  franchises  upon  the  crown;  but  whether  informations  for 
such  usurpations  can  be  granted  upon  the  application  of  a  private 
person,  is  a  question  which  has  not  hitherto  received  a  solemn 
determination.  The  point  underwent  considerable  discussion  in 
the  case  of  R.  v.  Marsden,  3  Burr.  1812;  1  Bl.  R.  579.  Yates,  J., 
thought  that,  as  every  usurpation  of  a  franchise  was  a  misdemeanour, 
a  private  person  might  apply  as  for  the  misdemeanour;  but  he, 
together  with  the  other  juages,  declined  giving  any  fixed  opinion : 
in  the  case  then  before  the  court,  it  was  not  sufficiently  shown, 
that  there  had  been  an  usurpation ;  the  court  therefore  refused  to 
grant  the  information  on  that  ground.  There  must  be  an  informa- 
tion against  each  person  to  enable  each  to  disclaim,  for  distinct 
offices ;  and  the  court  will  not  consolidate  them  (6). 

Proceedings  against    the   City   of  London  in   the    Time  of  Charles   the 

Second. 

By  the  suggestion  of  evil  counsellors,  and  in  order  to  increase  the 
power  and  influence  of  the  crown,  it  was  deemed  expedient,  in  the 
latter  end  of  King  Charles  the  Second's  reign,  to  new-model  the 
corporate  cities  and  boroughs.  Against  many  corporations,  (which 
declined  sunendering  their  charters  voluntarily,)  informations,  in 
nature  of  quo  warranto,  were  filed,  grounded  upon  the  notion  that 
such  corporations  had  forfeited  their  franchises  through  neglect  or 
by  abuse  of  them.  An  information  of  this  kind  was  filed  against 
the  corporation  of  the  City  of  London.  The  charge  against  them 
was,  that  they  had  forfeited  the  liberty  of  bein^  a  corporation, — 
first,  by  making  a  bye-law  for  the  levying  severd  sums  of  money  of 
the  king's  subjects  coming  to  the  public  markets  within  the  city  to 
sell  their  provisions.  Secondly,  by  having  in  common  council  voted 
a  petition  to  the  king,  stating  that  by  the  prorogation  of  the  parlia- 
ment on  the  10th  of  Jan.  32  Car.  IL,  the  prosecution  of  the  public 
justice  of  the  kingdom  had  received  interruption,  and  by  ordering 
the  said  petition  to  be  printed,  with  intent  that  it  should  be  dis- 
persed among  the  king's  subjects,  to  induce  an  opinion  that  the 

(s)  See,  however,  1  Burr.  402.  IL  v.  Hall,  1  B.  &  C.  287;  iL  v.  St  Kay, 

(a)  R.  V.  WilUamy  1  Burr.  402;  1  BI.      5  B.  &  C.  640. 
R.  93,  S.  a  i  R,  V.  WallU,  5  T.  R.  375  ;  {b)  R.  v.  fVarlow,  2  M.  &  S.  75. 
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king,  by  proroguing  the  parliament,  had  obstructed  the  public 
justice,  and  to  incite  the  king's  subjects  to  a  hatred  of  his  person 
and  government,  and  to  disturb  the  peace  of  the  kingdom.  The 
case  came  before  the  court  upon  demurrer,  which  was  joined  in  M. 
T.  34  Car.  II.,  at  which  time  Pemberton  was  C.  J.  of  the  King^ 
Bench;  but  before  H.  T.,  when  it  came  to  be  ai^ed,  Sir  ±!. 
SaunderSj  who  had  been  counsel  for  the  crown  in  drawing  and 
advising  upon  the  pleadings,  was  appointed  C.  J.  of  the  King's 
Bench,  in  the  room  of  Pemberton^  who  entertained  doubts  (c).  It 
was  argued  twice:  the  first  time  in  H.  T.  35  Car.  II.,  1682-3,  by 
Finchy  solicitor-general,  for  the  crown,  and  Sir  G,  Treby,  recorder 
of  London,  for  the  corporation;  the  second  time  in  E.  T.  36  Car. 
II.,  1683,  by  Sir  R,  Saicyery  attorney-general,  for  the  crown,  and 
Pollexfen  for  the  corporation.  It  was  contended,  on  the  part  of  the 
crown,  that  a  corporation  may  be  forfeited ;  that  corporations  have 
the  same  creation  as  other  franchises,  and  subsist  upon  the  same 
terms;  that  there  is  a  trust  annexed  to  all  franchises,  that  they 
be  not  abused;  and  the  breach  of  them  is  a  forfeiture.  It  was  then 
insisted,  that  any  act  of  the  mayor,  aldermen,  and  common-council, 
in  common-council  assembled,  was  so  much  an  act  of  the  corpora- 
tion as  would  make  a  forfeiture;  and  lastly,  it  was  urged,  that  the 
acts  in  question  were  such  acts  as,  being  done  by  the  corporation, 
worked  a  forfeiture.  It  was  ai^ed,  on  the  part  of  the  corporation, 
that  no  corporation  since  the  foundation  of  the  monarchy,  had  ever 
yet  been  exposed  to  forfeiture,  and  the  thing  itself  implied  an 
absurdity;  that  a  corporation  as  such,  was  incapable  of  all  crime 
and  offence,  and  none  were  answerable  for  any  iniquity,  but  the 
persons  themselves  who  committed  it.  That  the  members,  in 
choosing  magistrates,  had  intrusted  them  with  legal  powers  only; 
and  where  the  magistrates  exceeded  those  powers,  their  acts  were 
void,  but  could  never  involve  the  body  itself  in  criminal  imputation: 
that  such  had  evef  been  the  practice  of  England,  except  at  the 
Reformation,  when  the  monasteries  were  abolished :  but  this  was 
an  extraordinary  case,  which  it  was  afterwards  thought  necessary 
to  ratify  by  an  act  of  parliament:  that  corporate  bodies,  framed  for 
public  good,  and  calculated  for  perpetual  duration,  ought  not  to  be 
annihilated  for  the  temporary  faults  of  their  members,  who  might 
themselves,  without  injuring  the  community,  be  questioned  for  their 
offences.  Judgment  was  given  in  Trin.  T.  35  Car.  IL,  that  the 
liberty,  privilege,  and  franchise  of  the  mayor,  commonalty,  and 
citizens,  being  a  body  politic  and  corporate,  should  be  seized  into 
the  king's  hands  as  forfeited.  This  was  a  great  extension  of  the 
prerogative;  but  it  was  conceived  by  the  king's  advisers,  that  the 
example  of  this  proceeding  against  the  metropolis  might  have  an 
effect  (as  in  fact  it  had)  upon  other  corporations;  and  that  the 
crown  would  be  enabled,  upon  granting  new  charters,  to  name  the 
magistrates.  This  violent  exercise  of  the  prerogative,  as  far  as  it 
(c)  See  Burnet'8  History  of  his  Own  Time,  vol.  ii.  p.  926,  edit.  12mo.  1725. 
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respected  the  City  of  London,  was  strongly  marked  by  stat.  2  Will. 
&  Ma.  sess.  l,c.  8,  which  reversed  the  judgment,  and  declared  that 
the  mayor,  commonalty,  and  citizens  of  the  City  of  London,  should 
for  ever  continue  a  body  corporate  and  politic  in  re^factOy  et  nomine, 
without  any  seizure  or  forejudger  of  the  said  franchise,  liberty,  and 
privilege,  or  being  thereof  excluded  or  ousted,  upon  any  pretence  of 
any  forfeiture  or  misdemeanour  any  time  theretofore,  or  thereafter 
to  be  done,  committed,  or  suffered. 


II.  /n  what  Cases  the  Court  will  grant  an  Information  in  Nature 
of  Quo  Warranto. 

It  is  a  clear  point  in  municipal  law  that,  where  a  man  is  bona 
fide  in  office,  his  title  is  not  to  be  tried  by  mandamus,  but  by  quo 
warranto  ;  and  it  may  be  safely  said  that  quo  warranto  is  the  proper 
proceeding  except  where  the  disputed  election  is  merely  colourable 
so  as  to  be  no  election  at  all  (a).  Therefore,  if  a  party  has  been 
ousted  of  an  office  by  the  election  of  another  party  to  that 
office,  (the  election  not  being  merely  colourable,)  his  remedy  is  not 
by  mandamus,  but  by  an  information  in  the  nature  of  a  quo  war- 
ranto  (e). 

Having  endeavoured  to  explain  the  general  nature  of  the  quo 
warranto  information,  and  having  set  forth  the  alterations  made 
by  the  statute  of  Queen  Anne,  in  cases  relating  to  corporate  offices 
and  franchises  in  corporate  places,  I  shall  proceed  to  inquire,  what 
the  nature  of  the  office  must  be  for  the  usurpation  of  which  the 
court  will  grant  this  information.  In  the  case  of  R.  v.  Boyles, 
Str.  836,  S  Lord  Raymond,  1559,  it  was  held,  that  it  is  not 
necessary  to  set  forth  in  the  information  the  whole  constitution  of 
the  place ;  or  to  show,  whether  the  office  is  by  charter  or  prescrip- 
tion. If  it  be  alleged  to  be  an  office,  which  appears  upon  the  face 
of  the  information  to  concern  the  public,  this  is  sufficient  against 
the  person  who  usurps  it.  "  After  the  consideration  of  aU  the 
cases  and  dicta  on  this  subject,"  says  Chief  Justice  Tindal  (/), "  the 
result  appears  to  be,  that  this  proceeding  by  information  in  the  nature 
of  quo  warranto,  will  lie  for  usurping  any  office,  whether  created  by 
charter  alone  or  by  the  crown,  with  the  consent  of  parliament, 
provided  the  office  be  of  a  public  nature,  and  a  substantive  office, 
not  merely  the  function  or  employment  of  a  deputy  or  servant,  held 
at  the  will  and  pleasure  of  others ;  for,  with  respect  to  such   an 

{d)  Frotty.  Mayor  qf  Chester,  b%.  Si  ^.  (/)  Delivering    the    opinion    of   the 

681.  judges  in  Barley  v.  A.,  12  CI.  &  F.  520, 

(e)  JL  V.  Mayor,  ^,  ff  Orford^  1  Nev.  641. 
&  P.  474  ;  6  A.  &  B.  349  ;  anU,  p.  1088. 
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employment,  the  court  certainly  will  not  interfere,  and  the  infor- 
mation will  not  properly  lie"  {g)*  "  As  to  the  granting  of  an  in- 
formation in  nature  of  qt/jo  warranto^  I  cannot  conceive  that  it  can 
be  done  against  a  mere  servant  of  a  corporation,  one  who  exercises 
no  franchise  or  authority  of  any  kind  under  the  crown  (A). 

A  qvjo  warranto  information  has  been  held  not  to  lie  for  the  oflEice 
of  governor  and  director,  elected  annually  by  rated  inhabitants, 
under  a  local  act,  for  the  government  of  the  poor  and  maintenance 
of  a  nightly  watch  (i).  Nor  for  the  office  of  guardian  of  the  poor 
for  a  union,  under  4  &  5  Will.  IV.  c.  76  [k).  These  decisions, 
however,  have  been  shaken,  if  not  overruled,  by  Darley  v.  The 
Queen  (Z).  And  an  information  in  nature  of  quo  warranto  has  been 
granted  against  a  party  claiming  to  act  as  guardian  of  the  poor  in 
Exeter,  under  28  Geo.  III.  c.  76  (m).  So,  also,  it  has  recently 
been  held,  that  a  quo  warranto  does  lie  for  the  office  of  clerk 
to  the  guardians  of  a  union  ;  because,  in  general,  it  lies  for  an 
office  though  not  immediately  derived  from  the  crown,  if  it  be  so 
mediately ;  if  it  be  an  independent  substantive  office ;  and  if  it  be 
of  a  public  nature  (n).  But  a  quo  warranto  will  not  be  granted  in  the 
case  of  a  clerk  to  borough  justices  (o),  as  such  officer  is  removable 
at  the  pleasure  of  the  justices  {p).  The  court  permitted  an  in- 
formation to  be  exhibited  against  the  defendant,  who  exercised 
the  office  of  bailiff  of  a  ville :  because  it  appeared,  that  it  was  a 
public  office,  and  concerned  the  government  of  the  ville,  and  the 
administration  of  public  justice  (q).  So,  the  court  will  grant  an 
information  in  the  nature  of  quo  warranto  against  the  portreve  of  a 
borough  and  manor,  who,  as  portreve,  is  returning  officer  of  the 
borough  (r).  So,  against  a  person  claiming  to  have  a  right  of 
voting  by  virtue  of  a  burgage  tenement  {s).  So  the  proper  course 
to  get  rid  of  a  name  improperly  put  on  the  burgess  roll,  under  the 
Municipal  Corporation  Act,  is  oy  quo  warranto  {t).  So,  against 
the  bailiff  of  a  borough  and  manor,  who  being  a  prescriptive  officer 
and  member  of  the  court-leet,  had  power  to  summon  and  select  the 
jury;  for  such  discretionary  power  is  a  material  and  important 

(g)  See  per  Bayley,  J.,  in  it.  v.  Ogden,  (m)  H.  T.  1816,    €*  relatione    magri. 

10  B.  &  C.  233;  i2.  ▼.  MousUyt  8  Q.  B.  Dealtry,  8  A.  &  E.  476,  in  R.  v.  BeedU, 

946.  S.  P.,  where  local  act  created  a  corporation, 

(A)  Per  LawrencetJ.f  R,  v.  The  Corpora-  cited  by  Cottritige,  J.,  in  A.  v.  Mayor,  ^. 

Hon  qf  Bedford  Level,  6  East,  367.     See  rf"  Oxford,  1  Nev.  &  P.  479. 

R,  V.  Keyningham  Level,  11  Jur.  58,  n.  (n)  R   T.  St.   Martinet  in    the  Fielde, 

(0  R-  V.  Rameden,  3  A.  &  E.  456,  per  eupra;  Hill  v.  A.,  8  Moo.  P.  C.  C.  139. 

LUtUdale   and  Patteeon,  JJ.,  recognized  (o)  5  8t  6  Will.  IV.  c.  76,  s.  101. 

and  adopted  by  Lord  Denmanj  C.  J.,  in  ip)  Re  Pox,  27  L.  J.,  Q.  B.  151. 

the  matter  of  The  Aston  Union,  6  A.  &  E.  \q)  R,  y.   Boyles,    Str.   836  ;    2   Lord 

785 ;  R,  T.  HanUy,  3  A.  &  E.  463,  per  Raym.  1559. 

Tenterden^  C.   J.,  Taunton  and  Patteeon,  (r)  R  v.  Mein,  3  T.  R.  596,  Borough  of 

J  J.,  diss.    See  A.  v.  Stoke  Damerel,  case  of  Fowey. 

Sexton,  5  A.  &  £.  581.  («)  Horsham  ease,  8  T.  R.  599,  n. 

(*)  In  re  Aston  Union,  6  A.  &  E.  784.  (/)  Seal  v.  A.,  8  E.  &  B.  22  ;  27  L.  J., 

(/)  12  CI.  Sl  F.  520,  supra,  and  see  A.  Q.  B.  139,  S.  C,     See  A  v.  Lichfield,  1 

V.  St.  Martin's  in  the  Fields,  17  Q.  B.  149.  Q.  B.  453. 
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fimctioQ  in  the  administration  of  justice  (u).  So,  against  the  clerk 
of  a  county  court  (»).  But  where  a  county  court  judge  had  been 
removed  by  the  Chancellor  of  the  Duchy  of  Lancaster,  for  inability 
and  misbenaviour,  and  it  was  not  made  to  appear  to  the  court  that 
the  relator  had  not  been  fully  heard,  or  that  the  charges,  if  true, 
did  not  show  inability  and  misbehaviour,  the  court  refused  a  rule, 
considering  the  decision  of  the  chancellor  final  (w).  So,  against 
the  steward  of  a  court-leet  (x).  So,  against  the  constable  of  a 
parish  {y).  There  must  be  an  user  as  well  as  a  claim  of  a  fran- 
chise, before  the  court  can  entertain  an  application  for  an  in- 
formation (z).  As  to  what  shall  amount  to  an  user,  see  R.  v. 
Tate  (a).  Under  5  &  6  Will.  IV.  c.  76  (J),  (Municipal  Corpora- 
tion Act,)  the  court  will  not  grant  a  qtw  warranto  information, 
unless  it  be  shown  that  the  party  is  in  office  de  facto  ;  and  for  this 
purpose  it  is  not  enough  if  the  affidavit  states  simply  that  he  has 
"  accepted  the  office,"  without  specifying  the  mode  of  acceptance ; 
although  it  be  sworn  that  the  presiding  alderman  has  declared  the 
party  duly  elected  (c).  But  where  the  affidavit  stated  that  the 
party  had  taken  upon  Himself  the  office,  and  acted  in  that  capacity, 
and  had  been  seen  present  at  meetings  of  the  council  acting  as  a 
councillor,  though  the  nature  of  the  acceptance  or  acting  was  not 
further  specified,  and  though  it  was  not  stated  that  he  had  made 
the  declaration  under  the  50th  sect,  of  the  5  &  6  Will.  IV.  c.  76, 
the  court  held  the  affidavit  sufficient  (d).  Where,  in  an  application 
for  a  quo  warranto  against  a  constable,  the  affidavits  in  support  of 
the  rule  stated  that,  for  fifty  years  back  and  as  long  as  deponents 
could  recollect,  there  had  been  a  custom  to  elect  a  constable  in  a 
particular  mode,  but  did  not  state  that  they  believed  such  custom 
to  be  immemorial;  it  was  held,  that  it  was  not  sufficient (e). 

By  rule  of  court,  (H.  T.  7  &  8  Geo.  IV.,  1827,)  (/)  reciting 
that  vexation  and  expense  had  been  occasioned  to  defendants,  by 
the  practice  of  raising  issues  upon  various  matters  distinct  from  the 
ground  on  which  the  information  was  granted  by  the  court ;  it  was 
ordered,  that  henceforth  the  objections  intended  to  be  made  to  the 
title  of  the  defendant  shall  be  specified  in  the  rule  to  show  cause ; 
and  no  objection,  not  so  specifiea,  shaD  be  raised  by  the  prosecutor 
on  the  pleadings  without  the  special  leave  of  the  court  or  some 

(u)  R.  V.  Binghtm,  2  East,   808,  Bo-  («)  R.  v.  Whittaell,  5  T.  R.  85  ;  Reg.  v. 

rough  of  Gotport.     It  appeared  in  this  Pepper,  7  A.  &  £.  745  ;  Re  Armstrong,  25 

case,  that  the  bailiff  was  not  entitled  to  L.  J.,  Q.  B.  238. 

any  fees,  so  that  an  action  for  money  had  (a)  4  East,  837. 

and  received  could  not  have  been  brought  (b)  Amended  by  7  Will.  IV.  &  1  Vict. 

to  try  the  defendant's  title ;  a  circum-  c.  78  ;  5  &  6  Vict.  104 ;  6  &  7  Vict  c.  89 ; 

stance  which   seems  to  have  influenced  15  Vict  c.  5;  and  16  &  17  Vict  c.  79. 


the  decision  of  the  court.  Seeaii/e,p.l095.  (c)  /Z^^.  v.  Slatter,  11  A.  &  E.  505. 

(«)  R.  v.  Otiwii,  15  Q.  B.  476.  (d)  Reg,  ▼.  Quayle,  11  A.  &  E.  508 ;  'v 

(w)  Exp.  Ramshay,  18  Q.  B.  173.  P.  &  D.  442;  R.  v.  Gnmshaw,  10  Q.  B. 

(«)  R.  v.  HuUton,  Str.  621.  747. 

(y)  R.  V.  Booth,  12  Q.  B.  884 ;  R.  v.  {e)  R,  t.  Lane,  5  B.  &  A.  488. 

Goudge,  Str.  1218.  (/)  See  0  B.  &  C.  267. 
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judge  thereof.  And  by  another  rule  of  court,  (M .  3  Vict)  (^),  it  is 
ordered,  that  no  rule  be  granted  for  filing  an  information  in  nature 
of  a  quo  warranto,  unless  at  the  time  of  moving,  an  affidavit  shall  be 
produced,  by  which  some  person  shall  depose,  upon  oath,  that  such 
motion  is  made  at  his  instance  as  relator,  and  that  such  person 
shall  be  deemed  to  be  the  relator  in  case  such  rule  shall  be  made 
absolute,  and  shall  be  named  as  such  relator  in  such  information  in 
case  the  same  shall  be  filed,  unless  the  court  shall  otherwise  order. 
Under  the  foregoing  rule  the  affidavit  must  state  at  whose  instance 
the  ayylication  is  made ;  it  is  not  sufficient  for  a  party  to  depose, 
that  if^  the  court  grant  the  information,  it  is  his  intention  to  become 
really  and  bondjide  the  relator  (h). 

If  the  motion  for  a  quo  warranto  be  made  on  the  affidavits  of 
three  persons,  two  of  whom  are  not  qualified  to  be  relators,  the  in- 
formation may  nevertheless  be  granted,  if  the  third  party  be  unob- 
jectionable as  a  relator,  though  his  affidavit  does  not  show  sufficient 
*  ground  for  the  information  (i).  Any  inhabitant  of  a  borough  may 
be  a  relator,  although  he  is  not  a  burgess  (A). 

The  court  have  established  a  general  rule  to  guide  them  in  exer- 
cising their  discretionary  power  of  permitting  informations  in  nature 
of  quo  warranto  to  be  filed,  that  they  will  not  permit  one  corporator 
to  object  to  the  title  of  another,  if  he  has  concurred  in  the  election 
of  that  other,  or  acknowledged  his  title  by  acting  with  him ;  or  if 
the  objection  that  he  makes  to  the  title  of  that  other  be  equally 
applicable  to  his  own,  or  to  the  title  of  those  under  whom  he 
claims  (Z).  It  is  a  valid  objection  to  a  relator  applying  for  a  quo 
warranto  information  for  usurping  the  office  of  burgess  that  he  was 
formerly  present  at,  and  concurred  in,  the  election  of  another  bur- 
gess, when  the  objection  he  sought  by  the  application  to  avail  him- 
self of  was  taken  and  overruled,  and  he  voted  for  the  party  then 
elected  (m).  But,  on  motion  for  a  quo  warranto  against  a  capital 
burgess,  on  the  ground  of  irregularity  in  his  election,  it  is  no 
answer  that  the  relator  frequently  acted  with  the  party  against 
whom  he  applies,  in  corporation  business,  during  the  two  years  fol- 
lowing such  party's  election,  the  relator  not  being  shown  to  have 
concurred  in  that  election ;  nor  is  the  relator  disqualified  by  the 
mere  circumstance  of  having  formerly  taken  part  in  other  elections, 
where  the  same  irregularity  as  now  complained  of  existed,  but  was 
not  noticed  (n).  It  is  not  competent  to  a  stranger  to  the  corporation, 
although  an  inhabitant  of  the  town,  to  impeach  the  title  of  a  corpo- 
rator, unless  he  can  show  that,  as  an  inhabitant,  he  is  subject 
to  the  local  jurisdiction  of  the  body  corporate.  And  it  is  a  valid 
objection  to  a  relator,  that  he  was  present  and  concurred  at  the  time 

(g)  11  A.  &  E.2.  (/)  A  V.   Cudlipp,   6  T.   R.  508,  Bo- 

(A)  R.  y.  Hedges,  11  A.  &  E.  163.     See  rough  of  Launceston. 
i2.  V.  Underwit,  2  Q.  B.  740.  (to)  R.  v.   Parkyn,    1  B.  8c  Ad.  690; 

(i)  R.  V.  Parry,  6  A.  &  E.  810.  R.  v.  Sifmmons,  4  T.  R.  223. 
(k)  Reg.  ▼.  Quayle,  11  A.  &  E.  508.  (n)  R.  v.  Benttey,  1  B.  &  Ad.  684. 
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of  the  objectionable  election,  even  although  he  was  then  ignorant  of 
the  objection :  for  a  corporator  must  be  taken  to  be  cognizant  of 
the  contents  of  his  own  charter,  and  of  the  law  arising  therefrom  (o). 
The  principle  is,  that  he  who  has  concurred  in  inducing  a  party  to 
exercise  an  office  cannot  be  heard  on  an  application  to  turn  him  out 
of  the  office  (/?).  Hence,  an  officer  who,  knowing  the  supposed 
disqualification,  administered  the  declaration  prescribed  by  sect.  50 
of  5  &  6  Will.  IV.  c.  76,  to  the  defendant,  cannot  be  heard  as 
relator  (q).  But  a  person  who  is  estopped  from  being  a  relator,  is 
allowed  to  make  an  affidavit  in  the  rule  for  the  quo  warranto  (r). 
The  court  will  not  make  the  rule  absolute,  where  the  relator 
appears  to  be  a  man  in  low  and  indigent  circumstances,  and  there 
are  strong  grounds  of  suspicion  that  he  is  applying,  not  on  his  own 
account,  or  at  his  own  expense,  but  in  collusion  with  a  stranger  (5). 
It  is  in  the  discretion  of  the  court  to  grant  the  information  or  not ; 
and  under  circumstances  tending  to  throw  suspicions  on  the  motives 
of  the  relator,  they  will  not  grant  it,  where  the  consequence  will  be 
to  dissolve  a  corporation  {t).  It  has  been  generally  considered  as  a 
rule  of  corporation  law,  that  a  person  is  not  to  be  permitted  to 
impeach  a  title  conferred  by  an  election  in  which  he  has  concurred, 
or  the  titles  of  those  mediately  or  immediately  derived  from  that 
election  (a). 

Formerly,  elections  under  the  presidency  of  a  bad  mayor  or 
other  person  were  void.  Hence,  where  the  mayor,  who  presided 
at  the  election  of  a  new  mayor,  was  only  mayor  de  facto^  and  not 
de  jurCy  and  was  subsequently  removed  by  judgment  of  ouster ; 
it  was  held,  that  the  election  of  the  new  mayor  was  void(ar). 
But  now,  by  7  Will.  IV.  &  1  Vict.  c.  78,  s.  1,  no  election  of 
any  person  into  any  corporate  office  will  be  liable  to  be  ques- 
tioned by  reason  of  any  defect  in  the  title  or  want  of  title  of  the 
person  before  whom  such  election  may  have  been  had,  provided 
that  the  person  before  whom  such  election  shall  be  had,  shall  be 
then  in  the  actual  possession  of  or  acting  in  the  office  giving  the 
right  to  preside  at  such  election.  Every  corporator  must  be  pre- 
sumed to  be  conusant  of  that  which  has  recently  taken  place  in 
the  corporation  of  which  he  is  a  member,  unless  he  shows  the  con- 
trary (y).  But  if  a  person  should  concur  in  an  election  in  ignorance 
of  some  fact  making  it  invalid,  and  should  afterwards  come  before 
the  court,  and  show  the  objection,  and  that  it  has  come  to  his  know- 
ledge since  the  election,  and  that  it  is  a  matter  which  ought  to  be 
inquired  into,  the  application  might  be  heard  {z).     Where  a  rule  is 

(0)  R.  V.  St,  John,  E.  T.  52  Geo.  III.,  (t)  S.  C;  and  R,y,  Taylor,  11  A.  &  E. 

MS.,  Borough  of  Wotton  Bassett;  R,  v.  949. 

Hodgt,  2  B.  &  A.  344,  n.  (ti)  Per  Ahhott,  C.  J.,  in  R,  v.  Slythe, 

(p)  Per  Lord  Denman,  C.  J.,  in  R,  v.  6  B.  &  C.  242. 

Greene,  2  Q.  B.  460.  (x)  R,  v.  Corporation  qf  Bridgwater^  8 

{q)  R.  y,  Greene,  nbi  mp.  Doug.  379. 

(r)  R.  ▼.  Brame,  4  A.  &  E.  664.  (y)  R.  v.  Slythe,  6  B.  &  C.  243. 

(»)  R.  V.  Tretenen',  2  B.  &  A.  339,  Bo-  (x)  Per  Abbott,  C.  J.,  in  R.  v.  Sfythe,  6 

rouprh  of  Helleston,  cited  and  distinguished  B.  &  C.  243. 
in  A.  V.  fVakelin,  1  B.  &  Ad.  50. 
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obtained  upon  the  ground,  that  a  party  has  vacated  a  corporate 
office  by  having  accepted  a  second  incompatible  office,  the  affidavits 
must  show  a  valid  appointment  to  the  second  office,  and  that  the 
offices  are  incompatible  (a).  Where  different  persons  filling  two 
offices  would  be  in  the  relation  of  master  and  servant  to  each  other, 
those  offices  cannot  be  held  by  the  same  person.  But  there  is 
nothing  inconsistent  in  one  member  of  a  body  noting  down  the  acts 
of  the  body.  Thus,  in  the  borough  of  Carmarthen,  the  offices  of 
common  councilman  and  town-clerk  are  not  incompatible  (b). 

Votes  given  for  a  candidate,  after  notice  of  his  being  ineligible^ 
are  to  be  considered  as  thrown  away,  that  is,  as  if  the  persons  so 
voting  had  not  voted  at  all  (c).  In  such  case,  if  there  are  other 
candidates  who  are  duly  Qualified,  he  who  has  the  greatest  number 
of  legal  votes  will  be  duly  elected  :  but  until  he  be  sworn  in,  the 
office  is  not  legally  filled  up  and  enjoyed  by  him,  within  the  excep- 
tion in  the  annual  Indemnity  Act.  And,  therefore,  if  the  disqualified 
person  who  bad  the  greatest  number  of  votes  be  sworn  into  office, 
and  afterwards  qualify  himself  by  making  the  declaration,  &c. 
within  the  time  allowed  by  the  Indemnity  Act,  he  is  thereby  re- 
capacitated,  and  his  title  to  the  office  protected ;  such  office  not 
having  been  then  vacated  by  judgment,  or  legally  filled  up  and 
enjoyed  by  any  other  person  (d ).  Votes  given  before  notice  of  the 
ineligibility  are  not  to  be  considered  as  thrown  away  (e). 

Repeal  of  the  Corporation  and  Test  Acts, 

By  the  Corporation  Act,  13  Car.  II.  stat.  2,  c.  1,  the  election  of 
corporate  officers  who  had  not  taken  the  sacrament  within  one  year 
next  before  their  election,  was  declared  to  be  void.  By  the  Test 
Act  (/),  every  person  admitted,  &c.  into  an  office,  civil  or  military, 
or  receiving  any  pay,  &c.  by  reason  of  any  patent  or  grant  of  his 
majesty,  or  admitted  into  the  family  of  his  majesty,  was  required 
to  take  the  oaths  of  supremacy  and  allegiance  the  next  term,  and 
subscribe  the  declaration  against  transubstantiation ;  and  also  re- 
ceive the  sacrament  of  the  Lord's  Supper,  according  to  the  usage 
of  the  Church  of  England,  within  three  months  {ff)  after  his  ad- 
mittance into  office,  in  some  public  church,  upon  Sunday,  imme- 
diately after  Divine  service  and  sermon.  Persons  neglecting  or 
refusing  to  take  the  oaths  and  sacrament,  and  being  convicted  of 
executing  their  offices  after  such  neglect  or  refusal,  were  disabled 
from  suing  either  at  law  or  in  equity  ;  from  being  a  guardian,  exe- 
cutor, or  administrator ;  from  being  capable  of  any  legacy,  or  deed 
of  gift,  or  to  bear  any  office ;   and  forfeited  600Z.  (A).      Several 

(a)  R,  T.  Day,  9  B.  &  C.  702.  (d)  R.  y.  Parry,  14  East,  540. 

(b)  R.  T.  Jones,  1  B.  &  Ad.  677.  («)  R.  T.  Bndge,  1  M.  &  S.  76. 

(c)  R.  V.  Hawkins,  10  East,  211 ;  R.  v.  (/)  25  Car.  11.  c.  2,  s.  2,  A.D.  1672. 
Parry,  14  East,  549 ;  R.  v.  Coaks,  3  E.  &  (g)  Enlarged  to  six  months  by  16  Geo. 
B.  249.     See  per  Wilde,  C.  J.,  in  Gosling  II.  c.  30,  s.  8. 

V.  FeUy,  12  Q.  B.  417 ;  see  also  S,  C.  in  (h)  25  Car.  II.  c.  %  s.  3. 

Dom.  Proc.  17  Jur.  989. 
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attempts  were  made  to  obtain  a  repeal  of  the  Corporation  and  Test 
Acts,  out  they  were  ineffectual  until  the  year  l82o,  when,  by  stat.  9 
Geo.  IV.  c.  17,  such  oarts  of  the  stats.  13  &  25  Car.  II.  and  16 
Geo.  II.,  as  required  the  taking  the  sacrament,  were  repealed, 
and  a  declaration  was  substituted  by  the  second  section  of  that 
statute  (9  Geo.  IV.  c.  17),  in  lieu  of  the  sacramental  test,  which 
must,  within  one  calendar  month  next  before  or  upon  admission, 
be  made  and  subscribed  in  the  presence  of  the  proper  officer  (sect. 
3),  otherwise  the  election  is  void  (sect  4).  The  statute  does  not 
eive  the  party  elected  a  month,  at  all  events,  for  deciding  whether 
he  will  make  the  declaration  or  not,  but  only  excuses  him  from 
making  it  at  the  time  of  his  admission,  if  he  has  made  it  within  a 
month  before.  The  words,  '^  upon  admission,"  mean  at  the  time, 
and  not  within  a  reasonable  time  after ;  and  the  authorities  who 
admit,  may  prescribe  the  order  in  which  the  ceremonies  forming 
parts  of  the  admission  shall  take  place.  Hence,  if  a  party  offers 
nimself  to  the  proper  court  to  be  admitted,  not  having  made  the 
declaration  within  a  month  before,  and  being  asked  whether  he  will 
make  it  or  not,  declines  to  say,  but  requires  the  court  to  admit 
him,  which  they  refuse,  the  election  is  thereupon  void,  and  a  pre- 
cept may  issue  for  a  new  election.  The  Queen  v.  Humphery, 
10  A.  &  E.  335.  But  where  a  town  clerk  had  been  elected  to 
hold  his  office  during  good  behaviour,  and  had  not  made  the 
declaration  prescribed  by  9  Geo.  IV.  c.  17,  s.  2 ;  it  was  held,  that 
as  having  been  an  officer  de  facto,  he  was  entitled  to  compensation 
under  the  5  &  6  Will.  IV.  c.  76,  s.  66.  R,  v.  Mayor  of  Cambridge, 
12  A.  k  E.  702;  1  G.  &  D.  294.  And  by  10  Geo.  IV.  c.  7, 
s.  14,  any  subject  professing  the  Roman  Catholic  religion  may  be 
a  member  of  any  lay  corporation,  and  hold  any  civil  office  or  place 
of  trust  or  profit  therein,  and  do  any  corporate  act,  or  vote  in  any 
corporate  election,  upon  taking  and  subscribing  the  oath  appointed 
by  that  act,  instead  of  the  oaths  of  allegiance,  supremacy,  and 
abjuration. 


III.  Of  the  Limitation  of  Time  for  Granting  an  Information. 

Stat.  6^7  Vict.  c.  89,  s.  5,  for  expediting  certain  Proceedings  by  way  of 
Mandamus  and  Quo  Warranto,  p.  1 1 SH. 

In  the  year  1767,  in  the  Winchelsea  cases,  the  Court  of  King's 
Bench  determined  that  the  period  of  possession  after  which  a  cor- 
porator ought  not  to  be  disturbed,  by  any  information  in  the  nature 
of  a  quo  warranto  granted  under  the  discretion  of  the  court,  should 
be  twenty  years :  this  limitation  was,  in  the  year  1791,  by  rule 
of  court,  narrowed  to  six  years,  and  that  rule  was  afterwards 
confirmed  by  32  Geo.  III.  c.  58.     Where  a  rule  nisi  for  a  quo 
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warranto  information  for  exercise  of  a  franchise  was  obtained 
within  six  years  after  the  earliest  time  at  which  the  defendant  ap- 
peared to  have  exercised  it,  but  the  motion  for  a  rule  absolute  was 
not  made  till  the  six  years  had  expired,  the  court  dischai^ed  the 
rule;  holding  that  it  wa^  too  late,  by  32  Geo.  III.  c.  58,  s.  1, 
to  file  the  information  (t).  By  7  Will.  IV.  &  1  Vict  c  78,  s. 
23,  [17th  July,  1837,]  every  application  to  the  Court  of  King's 
Bench,  for  the  purpose  of  calling  upon  any  person  to  show  by  what 
warrant  he  claims  to  exercise  the  office  of  mayor,  alderman,  coun- 
cillor, or  bui^ess,  in  any  borough,  shaU  be  made  before  the  end  of 
twelve  calendar  months  after  the  election,  or  the  time  when  the 
person  against  whom  such  application  shall  be  directed  shall  have 
teen  disqualified,  and  not  at  any  subsequent  time.  Where  the 
disqualification  is  created  by  entering  into  a  continuing  contract 
with  the  corporation,  such  disqualification  arises  de  die  in  diem. 
Hence,  in  such  case,  no  application  for  a  quo  warranto  could  be 
made  after  the  lapse  of  twelve  calendar  months  after  the  contract 
had  ceased ;  but,  while  it  continues,  the  application  may  be  made 
at  any  time  after  its  commencement  (A).  The  6  &  7  Vict, 
c.  89,  recites,  that  doubts  had  arisen  (/)  whether,  notwithstanding 
this  enactment,  applications  in  the  nature  of  quo  warranto  inight 
not  still  be  successfully  made  against  any  person  holding  the  office 
of  mayor,  on  the  ground  that  such  mayor  was  not  duly  qualified  to 
be  so  elected  mayor,  by  reason  of  some  defect  or  informality  in  his 
previous  election  to  the  office  of  alderman  or  councillor ;  although 
more  than  twelve  calendar  months  might  have  elapsed  since  such 
election  to  the  office  so  alleged  to  have  been  informal  or  defective, 
and  likewise  against  other  corporate  officers  upon  grounds  of  the 
like  nature ;  and  then  goes  on  to  enact.  That  no  election  of  any 
mayor  of  any  of  the  boroughs  named  in  schedules  (A.)  and  (B.)  of 
3  k  &  Will.  IV.  c.  76,  or  in  any  borough  to  which  a  charter  of 
incorporation  may  have  been  or  may  be  hereafter  granted  under 
the  provisions  of  that  act  and  of  the  secondly  recited  act,  or  either 
of  them,  which  has  already  taken  place,  or  shall  hereafter  take 
place,  shall  be  liable  to  be  questioned  by  reason  of  a  defect  in  the 
title  of  such  person  to  the  office  of  alderman  or  councillor  to  which 
he  may  have  been  previously  elected,  unless  application  shall  have 
been  made  to  the  Court  of  Queen's  Bench,  calhng  upon  such  per- 
son to  show  cause  by  what  warrant  he  claims  to  exercise  such  office 
of  alderman  or  councillor,  within  twelve  calendar  months  after  such 
his  election  to  the  said  office  of  alderman  or  councillor;  and  that  from 
and  after  the  passing  of  this  act  every  election  heretofore  made,  or 
hereafter  to  be  made,  to  the  office  of  mayor,  alderman,  councillor, 
or  any  other  corporate  officer  in  any  of  the  boroughs  aforesaid 
which  shall  not  be  or  have  been  called  in  question  by  such  applica- 

(i)  R,  V.  Harris,  11  A.  &  E.  518 ;  3  P.  (0  See  R,  v.  Preece^  5  Q.  B.  94 ;  R.  v. 

&  D.  266.  Harvey,  3  Q.  B.  475. 

(At)  R,  v.  Francis,  18  Q.  B.  626. 
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tion  to  the  Court  of  Queen's  Bench  within  twelve  calendar  months 
from  such  election,  shall  be  deemed  to  have  been  to  all  intents  and 
puq)08e8  a  good  and  valid  election.  On  a  quo  warranto  informa- 
tion for  exercising  the  office  of  mayor,  it  is  no  objection  to  the  title 
that  the  party,  who  was  councillor  when  elected  mayor,  is  not 
shown  to  nave  been  on  the  burgess  roll  at  that  time ;  it  being  ad- 
mitted that  he  was  de  fojcto  councillor  when  elected  mayor,  and 
that  he  was  on  the  burgess  roll  when  elected  councillor  (»i). 

By  section  4,  No  proceeding  commenced  before  the  passing  of 
this  act,  and  still  pending  in  the  Court  of  Queen's  Bench,  against 
any  person  claiming  to  be  mayor  or  alderman  of  any  of  the  afore- 
said boroughs,  upon  any  ground  which  before  the  passing  of  this 
act  would  have  been  sufficient  to  invalidate  the  title  of  such  person, 
but  which  after  the  passing  of  this  act  would  not  be  sufficient  for 
that  purpose,  shall  after  the  passing  of  this  act  be  further  prose- 
cutea :  Provided  always,  that  the  prosecutor  or  relator  shall  be 
entitled  to  receive  from  tiie  defendant  in  every  such  proceeding  all 
such  costs,  to  be  taxed  as  between  attorney  and  client,  according 
to  the  practice  of  such  court,  as  have  been  honA,  fide  incurred  by 
such  prosecutor  or  relator  in  such  proceeding  before  the  passing  of 
this  act. 

The  6th  section,  after  reciting,  that  it  is  expedient  to  render 
certain  proceedings,  by  way  of  quo  warranto  and  mandamus,  so  far 
as  they  affect  corporate  offices  in  boroughs,  more  summary  and 
expeditious,  enacts.  That  in  all  cases  of  intended  application  to  the 
Court  of  Queen's  Bench,  either  for  a  mandamus  to  proceed  to  an  elec- 
tion of  any  corporate  officer  or  officers  (w)  in  any  of  the  aforesaid 
boroughs,  or  for  an  information  in  the  nature  of  a  quo  warranto 
against  any  person  claiming  to  be  a  corporate  officer  of  and  in  any 
of  the  said  boroughs,  it  shall  be  lawful  for  the  party  intending  to 
make  such  application,  to  give  notice  in  writing  thereof  to  the 
party  to  be  affected  thereby  at  any  time  not  less  than  ten  days 
Defore  the  day  in  the  said  notice  specified  for  making  such  applica- 
tion ;  in  which  notice  shall  be  set  forth  the  name  and  description 
of  the  party  by  whom  such  application  will  be  made,  together  with 
a  statement  of  the  grounds  thereof,  and  at  the  same  time  to  deliver 
with  such  notice  a  copy  of  the  affidavits  whereby  the  application 
will  be  supported ;  and  thereupon  it  shall  be  lawful  for  the  said 
last-mentioned  party  to  show  cause  in  the  first  instance  against  such 
application  ;  and  if  no  sufficient  cause  be  shown,  it  shall  be  lawftil  for 
the  Court  of  Queen's  Bench,  on  proof  of  the  due  service  of  such 
notice  and  statement,  and  of  the  delivery  of  copy  of  such  affidavits, 
as  may  be  used  for  the  purpose  of  supporting  such  application, 
to  make  the  rule  for  such  mandamus  or  information  absolute,  if  the 

(to)  fL  V.  Dixwiy  15  Q.  B.  S3  ;/?.▼.  4  Q.  B.  648,  n. 

Prtecey  6  Q.  B.  94 ;  and  see  Le  Feuve  v.  (n)  This  does  not  apply  to  a  mere  bur- 

Lanhetter,  3  £.  &   B.  680 ;    Whalley  v.  gess.     A  v.  Milner,  5  Q.  B.  589. 
Bramwellt  15  Q.  B.  775 ;    R.  v.  Hodson, 
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Baid  court  shall  so  think  fit  in  the  first  instance ;  and  also,  if  they 
shall  so  think  fit,  to  direct  that  any  writ  of  mandamus  thereby 
ordered  to  be  issued  shall  be  peremptory  in  the  first  instance; 
and  also,  that  the  venue  in  any  information  thereby  ordered  to 
be  filed,  shall  be  laid  in  the  County  of  Middlesex,  or  in  the 
City  of  London,  and  that  the  issue  or  issues  of  (act  thereon,  if  any, 
shall  be  tried  at  the  sittings  at  Nisi  Prius  of  the  said  Court  at 
Westminster,  or  in  London,  by  a  jury  of  the  same  county  or  city 
respectively. 

■     ♦ 

IV.  Of  the  Construction  of  Charters^  and  of  the  Operation  and 
Effect  of  a  New  Charter. 

Contemporaneous  usage  has  always  been  considered  as  of  great 
importance  in  the  construction  of  charters  (o) :  not  that  usage  can 
overturn  the  clear  words  of  a  charter ;  but  if  they  are  doubtful,  the 
usage  under  the  charter  will  tend  to  explain  the  meaning  of 
them(j7).  If  a  corporation  has  firanchises  and  privileges  by  grant 
or  prescription,  ana  afterwards  they  are  incorporated  by  another 
name,  as  if  they  were  '^  the  baiUfis  and  burgesses  "  before,  and 
afterwards  they  are  to  be  styled  "  the  mayor  and  commonalty  j*' 
yet  the  newly-named  body  shall  enjoy  all  the  franchises,  privil^es, 
and  hereditaments,  which  the  old  corporation  had  either  by  grant 
or  prescription  (y).  Where  the  king  grants  a  charter  to  a  corpo- 
ration, there  being  a  prior  charter  existing  at  the  time,  the  new 
charter  is  void  ah  initio ;  because  two  corporations,  for  the  same 
purposes  of  government,  cannot  exist  witnin  one  and  the  same 
place,  and  at  one  and  the  same  time  (r).  Where  a  corporation 
takes  its  rise  from  the  king's  charter,  the  king  by  granting,  and  the 
corporation  by  accepting,  another  charter,  may  alter  it :  because  it 
is  done  with  the  consent  of  all  the  parties  who  are  competent  to 
consent  to  the  alteration.  But  the  constitution  of  a  corporation,  as 
settled  by  act  of  parliament,  cannot  be  varied  by  the  acceptance  of 
any  charter  inconsistent  with  it  (*).  A  corporation  cannot  accept 
a  part  of  the  charter  and  not  the  whole.  Per  Yates y  J.,  in  R.  v. 
Spencer y  Hil.  6  Geo.  III.,  B.  R.  "An  acceptance  of  a  charter  is 
like  an  attornment  to  a  grant,  which  cannot  be  limited  or  qualified." 
Per  Powelly  J.,  in  case  of  Mabmbvary  Corporation^  Sent.  Hill's 
MSS.,vol.  22,p.  271. 

By  the  Municipal  Corporation  Act,  6  &  6  Will.  IV.  c.  76,  s.  1, 
so  much  of  all  laws,  statutes,  and  usages,  and  of  aU  charters,  grants, 
and  letters  patent,  relating  to  the  several  boroughs  named  in  the 
Schedules  A.  and  B.,  as  are  inconsistent  with  that  act,  are  repealed. 

(o)  Per  Lord  Kenyon,  C.  J.,  delivering  (q)  4  Rep.  77t  b. ;  per  Cur,,  Haddock** 

opinion  of  court,  A.  v.  Bellringer,  4  T.  R.  casei  1  Ventr.  355. 

821.  (r)  A.  V.  Amery,  D.  P.,  2  Bro.  P.  C.  366, 

(f))  Per  Lord  Monoid,  C.  J.,  in  R.  ▼.  Tomlins'  edit 

Farlo,  Cowp.  260.  (j)  R.  v.  Jfi/ler,  6  T.  R.  268. 
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This  statute  has  been  amended  by  a  subsequent  act,  7  Will.  IV.  & 
1  Vict.  c.  78  (0,  which  enacts,  that  after  the  passing  of  this  act 
[17th  July,  1837],  in  case  no  election  shall  be  made  of  any  mayor, 
or  any  of  the  aldermen,  councillors,  or  other  corporate  officers  in 
any  borough  in  the  said  schedules,  upon  the  day  or  within  the  time 
appointed  by  the  Municipal  Corporation  Act,  or  by  this  act,  for 
any  such  election,  or  sucn  election  being  made,  shall  afterwards 
become  void,  whether  such  omission  or  avoidance  shall  happen 
through  the  default  of  the  officer  who  ought  to  preside  at  such 
election,  or  by  any  accident  or  other  means,  the  corporation  shall 
not  thereby  he  deemed  to  be  dissolved  or  disabled  from  electing 
such  mayor,  aldermen,  or  councillor,  or  other  corporate  officer,  for 
the  future ;  but  in  any  case  where  no  such  election  shall  be  made, 
the  election  for  any  such  mayor,  &c.,  may  be  had  and  proceeded 
with  upon  the  day  next  after  the  day  on  which  such  election  ought 
to  have  been  made,  unless  such  day  shall  happen  to  be  on  a  Sunday, 
and  then  on  the  Monday  following  (u). 

While  a  corporation  exists  capable  of  discharging  its  functions, 
the  crown  cannot  obtrude  another  charter  upon  them.  It  is  com- 
petent to  them,  either  to  accept  or  reject  the  proffered  charter  (a:). 
A  charter  cannot  be  partially  accepted,  whether  it  be  a  charter  of 
creation,  or  granted  to  a  pre-existing  corporation  (y).  If  there  be 
an  old  charter  surrendered,  but  the  surrender  is  not  inroUed,  and  a 
new  charter,  in  consideration  of  the  surrender,  granted,  the  second 
charter  is  void  (z).  And  if  there  be  any  other  persons  named  in 
the  new  charter  who  were  not  in  the  old,  any  law  made  by  them  is 
void ;  because  they  act  under  a  void  charter ;  but  otherwise  if  the 
members  nominated  are  the  same  as  in  the  old  charter,  because 
then  they  act  by  their  first  charter,  which  still  remains  good  (a). 
Upon  a  quo  warranto  against  the  town  of  Liskeard,  in  the  reign  of 
Charles  the  Second,  they  surrendered  their  charter,  which  was  not 
inrolled  until  the  reign  of  King  James  the  Second ;  who,  in  con- 
sideration of  the  surrender,  granted  a  new  charter  to  them.  It  was 
held,  that  the  second  charter,  being  in  consideration  of  a  void 
surrender,  was  also  void  (*).  The  stat.  7  WiU.  IV.  &  1  Vict.  c.  78, 
8.  49,  empowers  the  crown,  upon  the  petition  of  the  inhabitant 
householders  of  any  borough,  to  grant  to  them  a  charter  of  incor- 
poration. See,  as  to  the  construction  and  effect  of  this  statute. 
Mutter  V.  Chapman,  8  M.  &  W.  1,  recognized  in  Rex  v.  Boucher, 
3Q.  B.  641. 

Where  an  application  is  made  to  the  court  for  a  mandamus,  to 
direct  the  filling  up  of  any  vacancies  in  a  definite  integral  part  of 

(/)  And  by  5  &  6  Vict.  c.  104 ;  6  &  7  Judgment  affirmed  on  error,  D.  P.,  July 

Vict.  c.  89  ;  16  Vict.  c.  6  ;  and  16  &  17  2l8t,  1830,  7  Bingh.  1,  Boronj-U  itF  Chqi< 

Vict,  c  79.  ping  Wycomb. 

(m)  Sect.  25.  (x)  /{.  V.  Osbourne,  4  Eaat,  :^3,>. 

(«)  Lord  Kenyan,  C.  J.,  R,  y.  Pasmore,  (a)  Bully    ▼.   Palmer,   12    Mini  247  j 

8  T.  R.  240.  Salk.  190,  S.  C. 

(y)  R,  ▼.  Westwood,  4  B.  &   C.  781.  (6)  Piper  ▼.  Dennis,  12  Uod.  2&Z. 


^ 
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a  corporation,  the  court  will  reouire  strong  grounds  to  induce  them 
to  remse  the  writ,  on  account  ot  the  great  inconvenience  which  may 
follow  from  the  not  filling  up  such  vacancies,  and  the  risk  of  dis- 
solving the  corporation  (c).  The  court  will  grant  a  rule  for  an 
information  in  nature  of  quo  warranto^  at  the  suit  of  a  private 
relator,  against  an  individual  member  of  a  corporation,  on  grounds 
affecting  his  individual  title,  although  the  affidavits  on  which  the 
rule  is  moved  disclose  matter  tending  to  dissolve  the  corporation  (cT). 
When  a  corporation  is  reduced  to  such  a  state  as  to  be  incapable 
of  continuing  its  existence,  and  of  doing  any  corporate  act,  it  is 
extinct  as  a  body  corporate.  In  such  case,  it  is  competent  to  the 
crown  to  renovate  it,  by  granting  a  new  charter  to  the  remaining 
members  of  the  old  coi-poration,  in  conjunction  with  others,  or 
to  others  alone  (e).  It  is  not  necessary  that  this  charter  should 
be  accepted  by  a  majority  of  the  remaining  members  of  the  old 
corporation  :  it  is  sufficient  if  it  be  accepted  by  a  majority  of  the 
grantees.  Where  a  charter  is  silent  as  to  the  mode  of  continuing 
the  succession,  a  corporation  has  a  right  of  necessity j  or  an  inci- 
dental power,  to  continue  itself,  and  to  make  reasonable  bye-laws 
for  that  purpose ;  as  by  election.  Where,  however,  there  is  a  pro- 
vision ot  fiuch  a  nature  as  is  calculated  at  all  times  to  continue  the 
succession,  without  ever  proceeding  by  way  of  voluntary  election, 
that  may  afford  a  ground  for  presuming  that  voluntary  elections 
were  meant  to  be  excluded ;  but  where  there  is  no  provision  afford- 
ing a  supply  of  burgesses  to  that  extent,  the  corporation  has  the 
right  of  proceeding  by  election. 

By  the  Municipal  Corporation  Act(/),  after  the  passing  of  this 
act,  9th  September,  1 835,  no  person  shall  be  enrolled  a  bui^ess  of 
any  borough  for  the  purpose  of  enjoying  the  rights  conferred  for  the 
first  time  by  this  act,  in  respect  of  any  title  other  than  by  occu- 
pancy and  payment  of  rates  within  such  borough,  according  to 
the  meaning  and  provisions  of  this  act  (g).  The  rate  must  be  paid 
by  the  party's  own  act ;  it  is  not  sufficient  that  another  person, 
without  his  authority,  pays  the  rates  for  him  (A).  A  municipal  cor- 
poration cannot  enter  into  a  contract  to  pay  a  sum  of  money  out 
of  the  corporate  funds  for  the  making  of  improvements  within  the 
borough,  except  under  the  common  seal  (i). 

(c)  R,  ▼.  Mayor  qf  Grampand,  6  T.  R.  qf  Poole,  4  M.  &  G.  860  j  5  Soott's  N.  R. 
801.  741,  and  ante,  p.  70,  as  to  cases  of  excep- 

(d)  72.  V.  White,  1  Nev.  &  P.  84 ;  5  A.  tion  to  the  rule  of  law  requiring  contracts 
&  E.  613,  recognized  in  R,  v.  Parry,  6  A.  entered  into  by  corporations  to  be  entered 
&  £.  820.  into  under  seal ;  such  as  retainer  by  parol 

(e)  R.  V.  Pasmore,  3  T.  R.  199.  of  an  inferior  servant,  the  doing  of  acts 
(/)  5  &  6  Will.  IV.  c.  76,  8.  IS.  very  frequently  recurring,  or  too  insigni- 
Ig)  See  R.  V.  Mayor  qf  Licf^field,  2  Q.  B.       ficant  to  be  worth  the  trouble  of  affixing 

693 ;  2  G.  &  D.  10.  the  common  seal ;  and  on  the  same  prin- 

(/<)  R.  V.  Mayor  qf  Bridgnorth,  10  A.  &  ciple,  the  power  of  accepting  bills  of  ex- 

E.  66.  change  and  issuing  promissory  notes  by 

(t)  Mayor,  Sfc,  qf  Ludlow  v.  Charlton,  companies  incorporated  for  the  purposes 

6  M.  &  W.  815.    See  Arnold  v.  The  Mayor  of  trade,  anU,  p.  358. 
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By  the  same  act,  5  &  6  Will.  IV.  c.  76,  s.  52,  if  any  person  hold- 
ing the  oflSce  of  mayor,  alderman,  or  councillor,  shall  be  declared 
bankrupt,  or  shall  apply  to  take  the  benefit  of  any  insolvent  act,  or 
shall  compound  by  deed  with  his  creditors,  or,  being  mayor,  shall 
be  absent  for  more  than  two  calendar  months,  or,  being  an  alder- 
man or  councillor,  for  more  than  six  months  at  one  and  the  same 
time,  unless  in  the  case  of  illness,  from  the  borough,  such  person 
shall  thereupon  immediately  become  disqualified  and  shall  cease  to 
hold  the  office,  and  in  case  of  such  absence,  shall  be  liable  to  the 
same  fine  as  if  he  had  refused  to  accept  the  office,  and  the  council 
thereupon  shall  declare  the  office  to  be  void.  A  bankrupt  uncer- 
tificated at  the  time  of  election  is  not  disqualified  from  being 
elected  a  councillor  under  this  act.  The  disqualification  exists 
only  where  the  bankruptcy  occurs  during  the  holding  of  the 
office  (ft). 

The  28th  section  of  this  act  and  the  58th  section  of  3  &  4 
Vict.  c.  108,  enacted,  that  no  person  should  be  qualified  to  become 
a  councillor  or  -alderman  of  a  borough  who  was  interested  in  any 
contract  with  the  council  of  the  boroueh,  although  the  contract 
were  made  before  the  passing  of  5  &  6  Will.  IV.  c.  76  (Z).  By  5 
&  6  Vict.  c.  104,  s.  1,  the  word  "  contract,"  in  these  enactments, 
shall  not  extend  to  any  lease,  sale  or  purchases  of  any  land,  tene- 
ments or  hereditaments,  or  to  any  agreements  for  any  such  sale, 
lease  or  purchase,* or  for  the  loan  of  money,  or  to  any  security  for 
the  payment  of  money  only  (m).  By  the  72nd  section  of  5  &  6 
Will.  IV.  c.  76,  the  body  corporate  are  trustees  or  commissioners 
for  executing,  by  the  town-council,  tlie  powers  and  provisions  of 
all  acts  of  parliament,  of  which  powers  and  provisions  the  old  body 
corporate,  or  any  of  the  members  thereof,  in  their  corporate  capa- 
city, were  sole  commissioners  or  trustees  before  the  election  of  the 
town-council  (n). 


V.  By-Laws. 

Every  corporation  has  power  to  make  by-laws  (o).  This  power, 
like  the  power  of  suing,  or  the  capacity  of  being  sued,  is  included 
in  the  very  act  of  incorporation ;  and  it  is  not  necessary,  although 
usual,  for  the  crown  to  confer  this  power  in  express  terms  {p).     it 

(*)  R.  V.  ChUiy,  1  Ney.  &  P.  78 ;  6  A.  (o)  As  to  the  by-laws  of  railway  com- 

&  E.  609.  panies,   see    Williams   v.    Great    Western 

(I)  R.  V.   York,   2   a   B.   847;    2   G.  Railway,  10   Exch.  15;    Great    Western 

&  D.   105.     See  R,  v.  Francis,  18  Q.  B.  Railway  v.   Goodman,  12  C.  B.  318;    21 

526,  cited  ante,  p.  1182;  Baker  v.  Marsh,  L.  J.,  C.  P.  197,  S,  C;  Chilton  v.  London 

4£.  fir  B.  144.  and  Croydon  Railway,  16  M.  &  W.  212. 

(m)  See  Simpson  v.  Ready,  1 1  M.  &  W.  As  to  those  of  a  Board  of  Health,  see  A. 

844 ;  and  U  Feuve  v.  Lankester,  8  £.  &  v.  Wood,  5  E.  &  B.  49. 

B.  630.  (p)  Hob.  211. 

(i>)  StanUandv,Hopkins,9M,8iWA7^. 
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is  incident  to  the  whole  body  of  every  corporation  ;  and,  therefore, 
if  a  charter  give  to  a  select  body  power  to  make  by-laws  touching 
certain  matters  therein  specified,  that  does  not  take  away  from  the 
body  at  large  their  incidental  power  to  make  by-laws  touching 
other  matters  not  specified  in  the  charter  (q).  Where  the  corpora- 
tion is  by  charter,  such  by-laws  may  be  made  as  will  enforce  the 
end  of  the  charter  in  a  way  more  convenient,  and  tending  more  to 
the  care  and  good  government  of  the  society,  than  what  the  charter 
has  prescribed.  Hence,  where  it  is  directed  by  the  charter,  that 
the  mayor,  or  aldermen,  or  other  principal  ofiicers  shall  be  chosen 
by  the  burgesses  or  commonalty  at  large,  the  corporation  may,  by 
common  assent,  for  the  purpose  of  avoiding  popular  confusion,  make 
a  by-law,  restraining  the  power  of  election  to  a  select  number  of 
burgesses  or  commonalty  (r);  that  is,  where  the  right  of  election 
is  given  to  a  whole  class  of  men,  they  may  restrain  it  to  a  part  of 
themselves;  but  where  a  corporation  consists  of  several  integral 
parts:  as,  1st,  the  mayor;  2ndly,  the  aldermen;  3rdly,  the  com- 
monalty; and  the  right  of  election  is  given  to  the  three  parts  con- 
jointly, a  by-law  excluding  one  integral  part  from  the  right  of 
election,  e.  g»,  the  commonalty,  is  void  (s). 

By  the  Municipal  Corporation  Act  (t),  the  council  of  any  of  the 
boroughs  mentioned  in  the  schedules  of  that  act,  are  empowered  to 
make  such  by-laws  as  to  them  shall  seem  meet  for  the  good  rule 
and  government  of  the  borough,  and  for  suppression  of  all  such 
nusances  as  ai*e  not  already  punishable  in  a  summary  manner,  by 
virtue  of  any  act  in  force  throughout  such  borough,  and  to  appoint 
such  fines  as  they  shall  deem  necessary  for  the  prevention  of  such 
offences,  under  certain  limitations. 

In  order  to  give  validity  to  corporate  acts,  it  is  essentially  neces- 
sary where,  by  the  constitution  of  the  corporation,  there  is  a  definite 
body,  who  form  an  integral  part  of  the  corporation,  1st,  that  a  ma- 
jority of  that  definite  body  should  exist  at  the  time  when  any  cor- 
porate act  is  to  be  done  (?/).  Hence,  if  an  integral  part  of  a  cor- 
poration is  reduced  by  the  death  of  its  members,  so  that  there  does 
not  any  longer  remain  a  majority  of  such  integral  part,  there  is  an 
end  of  the  corporation  (x),  2ndly.  That  a  majority  of  that  body 
must  attend  the  assembly,  where  such  an  act  is  to  be  done  (y).  It 
is  not,  however,  necessary,  when  met,  that  there  should  be  a  ma- 
jority of  each  of  the  integral  parts,  to  give  validity  to  the  corporate 

(q)  R,  V.    Westwood,  4  B.  &   C.  781.  {t)  5  &  6  Will.  IV.c.76,  s.  90. 
Judgment   affirmed   on   errur,   D.  P.,  7  (u)  iL  v.  3/orrM,  4  East,  17. 
Bingh.   1,   Borough   of   Chepping    Wy-          {x)  Lord  Kenyan,  C.  J.,  JL  ▼.  Gram- 
comb,  pond,  6  T.  R.  302. 

(r)  Case  of  Corporations,  4  Rep.  77,  b. ;  (y/)  By  5  &  6  Will.  IV.  c  76,  s.  69,  all 

R.  V.  Powell,  3  E.  &  B.  377 ;  R,  v.  jitt-  acts  required  by  virtue  of  this  act  to  be 

wood,  4  B.  &  Ad.  481.     See  also  Bather  done  by  the  council  of  any  borough,  shall 

▼.  Boulton,   1   Str.  314;  R,  v.   Bird,  IS  be  done  and  decided  by  a  majority  of  the 

East,  375.  councillors  present;    the   whole  number 

(«)  R.  V.  Head,  4  Burr.  2515,  Borough  present  not  being  less  than  one-third  part 

pf  HelstoD.  of  the  number  of  the  whole  council. 
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act ;  it  is  sufficient  if  it  be  done  by  a  majority  of  the  whole  when 
so  properly  assembled  (z).  "  It  has  now  been  for  many  years  an 
established  principle  in  corporation  law^  that  if  an  election  is  to  be 
made  by  a  definite  body  alone,  or  by  a  definite  together  with  an 
indefinite  body,  a  majority  of  the  definite  body  must  be  present. 
The  general  rule,  however,  that  a  majority  of  each  definite  part  of 
the  elective  body  shall  be  present  at  the  election,  does  not  apply  to 
all  corporations :  e.g.,  it  does  not  apply  to  Queenborougn ;  for, 
from  the  peculiar  constitution  of  that  corporation  (a),  the  appli- 
cation of  the  rule  would  lead  to  an  absurdity  or  impossibility." 
In  the  case  of  an  election  to  an  office  by  a  select  booy,  it  is  not 
necessary  in  the  notice  to  them  to  state  the  purpose  of^  the  meet- 
ing (b).  If  corporate  acts  are  to  be  done  by  a  select  number  of 
members  upon  a  particular  day,  all  who  have  a  right  to  be  present 
in  that  assembly  ought  to  be  summoned,  and  to  have  notice  that 
they  are  to  meet  on  the  business  (it  is  not  necessary  to  specify  what 
business)  of  the  corporation  (c).  This  rule  admits  of  no  exception, 
unless  in  the  case  where  a  member  has  absolutely  deserted  the 
town,  by  absenting  himself  and  removing  his  family  out  of  the 
town.  It  must  be  an  entire  departure  from  the  place ;  for  if  the 
person  has  a  house  and  family  in  a  corporate  town,  though  he  be 
abroad  at  the  time  of  holding  the  assembly,  whether  for  his  health, 
his  diversion,  or  upon  business,  he  ought  to  be  summoned.  When 
the  notice  is  regularly  given,  a  majority  have  power  to  do  any 
corporate  act — but  if  the  whole  assembly  meet  oy  accident,  they 
may  proceed  on  business,  provided  they  are  unanimous :  but  other- 
wise it  is,  if  any  one  member  of  the  corporation  dissents,  he  has 
an  absolute  negative  (d).  But  where  the  charter  is  silent  on  the 
subject,  previous  summons  is  only  necessary  for  the  purpose  of 
preventing  an  election  from  taking  place  by  surprise,  i.  e.  by  some 
of  the  electors,  without  due  means  of  attendance  upon  that  occa- 
sion being  equally  afforded  to  all  the  others.  Hence,  where  the 
whole  corporation  are  summoned  for  a  particular  purpose  {e.  g,j  to 
receive  the  resignation  of  a  common  councilman),  a  select  body  who 
are  all  present  and  consentingy  may  at  the  same  meeting,  without 
any  particular  summons  to  them  for  that  purpose  in  their  select 
capacity,  proceed  to  an  election  of  a  common  councilman,  in  the 
place  o?  tlie  other  resigned ;  the  power  of  election  being  in  such 
select  body,  and  the  charter  not  requiring  any  previous  summons  («). 
When  a  meeting  for  election  or  a  motion  takes  place  on  a  day  not 
appropriated  to  that  purpose  by  the  constitution  of  the  borough, 
notice  must  be  given  to  all  the  members.     Where  the  custom  was 

(«)  R,  V.  BeUringer,  4  T.  R.  819 ;  R.  ▼.  (c)  See  Roberts  ▼.  Price,  4  C  B.  281  ; 

MilUr,  6  T,  R.  268.  As  to  what  will  con-  and  see  the  notice  of  meetings  of  the 

Btitute  a  majority,  see  R.  v.  Overseers  qf  council  required  by  the  Municipal  Cor- 

Ckrisichureh,  7   £.  &  B.  409 ;    and  see  poration  Act,  5  &  6  Will.  IV.  c.  76,  s.  69. 

ante,  p.  1180.  {d)  Per  Lord  Hardwicke,  C.  J.,  in  R.  ▼. 

(a)  R.  ▼.  Greet,  8  B.  &  C.  869.  Kynaston,  B.  R..  T.  8  &  9  Geo.  II.,  MS. 

lb)  R.  ▼.  Pulrfordf  8  B.  &  C.  860.  (e)  R,  ▼.  Theodoriek,  8  East,  648. 
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to  serve  a  personal  notice  on  all  the  resident  burgesses;  it  was 
held,  that  a  qualification  of  the  custom,  that  an  accidental  omission 
to  serve  a  bui^ess  was  not  a  violation  of  it,  was  bad  in  law(/). 
It  is  essential  to  the  validity  of  a  by-law,  that  it  should  be  con- 
sistent with,  and  that  it  should  not  be  repugnant  to,  or  contradict, 
the  charter;  for  in  a  case  where  the  charter  directed  that  the 
mayor  and  aldermen,  or  the  major  part  of  them,  should  yearly 
nominate  four  of  the  burgesses,  or  inhabitants,  to  the  commonalty 
at  large,  out  of  whom  they  were  to  elect  one  to  be  mayor,  and  who, 
at  the  end  of  his  year,  was  to  be  an  alderman ;  it  was  held,  that 
a  by-law,  providing  that  an  alderman^  who  was  an  inhabitant, 
might  be  elected  mayor,  was  bad,  inasmuch  as  it  was  inconsistent 
with  the  charter;  because  it  was  not  intended  that  aldermen  who 
were  to  nominate  the  candidates  for  the  mayoralty,  and  who  were 
to  commence  aldermen  by  serving  the  office  of  mayor,  should  be 
chosen  mayors,  because  they  happened  to  be  inhabitants  (^).  A 
by-law,  though  made  by  the  whole  body,  if  it  narrow  the  number 
of  those  out  of  whom  the  election  is  to  be  made,  is  void.  Hence, 
where  the  power  of  electing  the  mayor  was  given  by  the  charter,  to 
the  mayor,  burgesses,  and  commonalty,  who  were  to  choose  the 
mayor  out  of  the  burgesses^  and  a  by-law  directed,  that  the  mayor 
andf  common-council,  or  the  major  part  of  them,  of  which  the 
mayor  was  to  be  one,  should  elect  one  of  the  common-council  to  be 
mayor  (h) :  it  was  held,  that  such  by-law  was  bad ;  because  it  was 
competent  to  a  corporation  to  make  such  ordinances  only  as  are  for 
the  better  government  of  the  corporation ;  and  the  present  by-law 
was  prejudicial,  inasmuch  as  it  confined  their  choice ;  for,  on  the 
terms  of  the  charter,  they  were  at  liberty  to  choose  out  of  the  bur- 
gesses at  large.  And  Lee,  C.  J.,  observed,  that  a  corporation  could 
not  alter  the  charter  as  to  the  persons  eUgibley  neither  could  they 
set  up  another  government  than  the  charter  had  prescribed  (t).  So 
a  by-law  extendina  the  number  of  persons  eligible,  if  it  varies  the 
constitution  of  the  corporation  as  prescribed  by  the  charter  is 
bad  (A).  And  upon  the  same  principle,  a  by-law  directing  that 
no  person  shall  be  elected  mayor  a  second  time  within  six  years, 
has  been  held  to  be  void  (Z).  A  by-law  made  by  a  part  of  the 
corporation  to  deprive  the  rest  of  the  right  of  electing,  without  their 
assent,  is  bad.     Hence,  where  by  the  charter  the  power  of  electing 

(/)  A.  V.  Langhorn^  4  A.  &  E.  538.  was  argued  seTeral  times,  and  settled  the 

Ig)  JL  y.  Tucker,  £.  14  Geo.  IL,  MS.  point,  that  the  number  of  the   eligiUe 

Serjt.  Hill,  vol.  27,  p.  184,  Borough  of  cannot  be  narrowed,  although  on  the  au- 

Weymouth.    Affirmed  D.  P.  1742.  thority  of  the  case  in  4  Rep.   78,  the 

(h)  The  charter  contained  a  provision  number  of  electors  may."     Per  Butter,  J., 

that  the  corporation  might  elect  out  of  in  R.  v.  Mayor  of  Cambridge,  infra ;  and 

the    burgesses   twenty   to    be   common-  see  on/e,  p.  1188. 
council.     MS.  {k)  R.  v.  Bumstead,  2  B.  &  Ad.  699. 

(i)  R,  y.  Phillips,  Mayor  of  Carmarthen,  See  R.  v.  Attwood,  4  B.  &  Ad.  481 ;  1  Nev. 

H.  22  Geo.  II. ;  Trin.  22  &  28  Geo.  II.,  &  M.  286. 

MS.;  and  Bull.  N.  P.  211,  S.  C,  cited  in  (/)  R.   y.  Mayor  ^f  Cambridge,  H.  23 

3  Burr.  1836,  1838,  1889.    "This  case  Geo.  III.,  MS. 


QUO  WARRANTO.  1191 

common  councilmen  was  given  to  the  mayor,  jurats,  and  common- 
alty, and  a  by-law  was  made  by  the  mayor,  jurats,  and  common- 
council^  restraining  the  election  of  common  councilmen  to  the 
mayor,  jurats,  such  of  the  commonalty  as  were  of  the  common- 
council,  and  sixty  others,  who  were  senior  common  freemen ;  the 
by-law  was  held  to  be  bad  (m).  A  by-law  cannot  explain  a  doubt- 
ful charter ;  if  there  be  any  ambiguity  on  the  face  of  the  charter, 
it  is  the  province  of  the  court  to  expound  it  (n).  A  by-law  which 
gives  a  voice  in  the  election  to  any  person  to  whom  it  was  not 
given  by  the  constitution  of  the  borough,  is  bad  (o).  It  remains 
only  to  observe,  that  a  by-law  may  be  good  in  part,  and  bad  in  part, 
provided  the  two  parts  are  entire  and  distinct  from  each  other  (p). 
Although  there  do  not  remain  any  traces  of  a  by-law  in  the  corpo- 
ration books,  and  although  there  cannot  be  any  proof  given  of  the 
loss  of  it,  yet,  upon  evidence  of  constant  usage,  a  jury  may  be 
directed  to  presume  its  existence  (q) ;  for  it  is  an  "  invanable  prin- 
ciple that,  when  we  find  a  very  ancient  usage,  we  are  to  presume 
anything  which  will  support  it"  (r).  See  R.  v.  Head,  4  Buit. 
2518,  and  R.  v.  Bird,  13  East,  368,  where  defendants  pleaded  a 
by-law  not  now  extant  in  writing.  Sixty  years'  usage  has  been 
considered  as  evidence  of  a  by-law  (s). 


VI.  Of  the  Inspection  of  the  Records  of  the  Corporation. 

Every  member  of  the  corporation  has,  as  such,  the  right  to 
inspect  the  books  belonging  to  the  corporation  for  any  matter  that 
concerns  himself,  although  the  corporation  are  not  parties  to  the 
dispute  which  renders  the  inspection  necessary  ;  but  the  court  will 
not  grant  the  rule  generally,  but  only  to  inspect  the  particular  book 
in  which  the  information  sought  for  is  to  be  found  {t).  The  35th 
section  of  the  Municipal  Corporation  Act(M)  directs  that,  when 
councillors  are  elected,  "  the  mayor  shall  cause  the  voting-papers 
to  be  kept  in  the  office  of  town-clerk  during  six  calendar  months 
at  the  least  after  every  such  election ;  and  the  town-clerk  shall  per- 
mit any  burgess  to  inspect  the  voting-papers,  on  payment  of  1*.  for 

(m)  R,  V.  Cuthuth,  Common  Councilman  (o)  R,  ▼.  Bird,  13  East,  387. 

qfMmdtUme,  E.  T.  8  Geo.  UI.^  4  Burr.  (p)  Adm.  per  Lord  Kewfon,  C.  J.,  in 

2204.     See  also  R,  v.    Spencer,  3   Burr.  R.  v.  Fishermen  of  Favertham,  8  T.  R.  356. 

1827,  (the  same  corporation,)  where  a  by-  (q)  R.  v.  Powell,  3  E.  &  B.  377. 

law  excluding  all  the  commonalty,  except  (r)  Per  Coleridge,  J.,  3  E.  &  B.  389. 

such  aa  had  seryed  the  office  of  church-  (»)  Per  Lord  Mm^field,  C.  J.,  in  Perkim 

warden  and  overseer  for  one  year,  was  v.  Master,  Warden,  ^.  qf  the  Company  rf 

held  void ;  inasmuch  as  it  superadded  a  Cutlers  in  Hailamshire,  in  the  County  of 

qualification  not  required  by  the  charter,  York,  21  MS.,  Serjeant  Hill,  p.  65. 

and  which  had  no  relation  to,  or  connec-  (c)  12.  v.  Hostmen^  in  N.  upon  T.  Str. 

tion   with,  their  corporate  character  or  1223.     And  see  R,  v.  Merchant  Tailors* 

capacity.  Company,  2  B.  &  Ad.  129,  ante,  p.  1092. 

(n)  R.  V.  Tucker,  E.  14  Geo.  IL,  B.  R.,  (u)  5  &  6  Will.  IV.  c  76. 
MS. 
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every  search."     Under  the  foregoing  clause,  the  town-clerk  is  not 
compellable  to  allow  two  persons  at  once  to  inspect  the  voting- 

Sipers,  or  to  give  two  of  them  to  one  person  at  the  same  time, 
ut  he  is  bound  to  allow  any  voter  who  brings  a  list  of  his  own 
to  compare  it  with  the  papers  produced  by  the  town-clerk,  and 
mark  it  according  to  what  tie  finds  there  (x).  In  an  action  for  the 
breach  of  a  by-law  restraining  persons  from  exercising  trades 
within  the  limits  of  a  corporate  city,  unless  they  become  freemen, 
the  court  would  compel  the  corporation  to  allow  the  defendant  to 
inspect  the  by-law  in  the  corporation  books  (y).  But  now,  by  the 
Municipal  Corporation  Act  (sect.  14),  notwithstanding  any  custom 
or  by-law,  every  person  in  any  borough  mav  keep  any  shop  for 
the  sale  of  all  lawful  wares  and  merchandizes  by  wholesale  or 
retail,  and  use  every  lawful  trade,  &c.,  for  hire,  gain,  sale,  or  other- 
wise, within  any  borough. 


VII.  Of  the  Pleadings. 

A  quo  warranto  being  in  the  nature  of  a  writ  of  right,  the  de- 
fendant cannot  plead  any  plea,  except  to  justify  or  disclaim  {z). 
Hence,  he  cannot  plead  not  guilty  (a).  In  like  manner,  he  cannot 
plead  nan  usurpavity  or  that  he  did  not  usurp  the  office  in  question  (5). 
This  appears  from  the  nature  of  the  charge,  which  calls  on  the 
defendant  to  show  by  what  authority  he  exercises  the  office,  to 
which  charge  the  pleas  of  not  guilty  and  non  usurpavit  do  not 
afford  an  answer  By  32  Geo.  III.  c.  58,  s.  1,  the  defendants  to 
any  information  in  the  nature  of  a  quo  warranto^  for  the  exercise 
of  any  office  or  franchise  in  any  city,  borough,  or  town  corporate, 
whether  exhibited  with  leave  of  the  court  or  by  his  Majesty's 
attorney-general,  or  other  officer  of  the  crown  on  behalf  of  his 
Majesty,  and  each  and  every  of  them,  severally  and  respectively, 
may  plead  that  he  or  they  had  first  actually  taken  upon  themselves, 
or  held  or  executed,  the  office  or  franchise  which  is  the  subject  of 
such  information  six  years  (c)  or  more  before  the  exhibiting  of 
such  information,  such  six  years  to  be  computed  fi*om  the  day  on 
which  such  defendant  was  actually  admitted  and  sworn  into  such 
office  or  franchise  {d) ;  which  plea  may  be  pleaded  either  singly  or 
together  with  such  plea  as  they  might  have  lawfully  pleaded  before 
the  passing  of  this  act,  or  such  several  pleas  as  the  court,  on  motion, 
shall  allow ;  and  if,  upon  the  trial  ot  such  information,  the  issue 
joined  upon  the  plea  aforesaid  shall  be  found  for  the  defendants,  or 

(x)  Per  Cur.,  R,  ▼.  Arnold,  4  A.  &  E.          (c)  By  7  Will.  IV.  &  1  Vict.  c.  78.  «, 

663.  28,  proceedings  by  quo  warranto  against 

(jf)  Harriton  v.  Williamst  8   B.   &  C.       mayor,  &c.  must  be  commenced  within 

162.  twelve  months.     See  ante,  s.  III.  p.  1182 ; 

(«)  Per  Hdif  C.  J.,  12  Mod.  225.  and  see  6  &  7  Vict.  c.  89,  s.  5,  anU,  p. 

(a)  IbU.  1188. 

(6)  Queen  v.  Blagden,  10  Mod.  296.  {d)  See  A.  v.  Brooks,  8  B.  &  C.  323. 
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any  of  them,  he  or  they  shall  be  entitled  to  judgment,  and  to  such 
costs  as  they  would  by  law  have  been  entitled  to  if  a  verdict  and 
judgment  had  been  given  for  tliem  upon  the  merits  o'f  their  title. 
The  second  section  provides,  that  the  prosecutor  may  reply  a  for- 
feiture, surrender,  or  avoidance  by  the  defendant  of  the  office  or 
franchise  happening  within  six  years  before  exhibiting  of  the  infor- 
mation, whereon  the  defendant  may  take  issue,  and  shall  be  entitled 
to  costs  in  manner  aforesaid.  The  preceding  statute  having  been 
made  in  pari  materia  with  9  Ann.  c.  20,  is  confined  to  corpo- 
rate officers  (c).  But  the  defendant  is  entitled  by  this  act  to  plead 
several  pleas,  although  the  limitation  of  time  aoes  not  form  the 
subject  of  one  of  his  pleas  if).  Where  the  plea  consists  of  several 
facts,  from  which  the  defendant  infers  that  he  is  entitled  to  the 
office,  the  replication  may  contain  a  denial  of  any  of  the  facts 
stated  in  the  plea ;  but  if  it  contain  merely  a  denial  of  the  inference 
drawn  by  the  defendant  from  those  facts,  it  will  be  bad  ;  for  that 
amounts  merely  to  a  denial  of  the  law ;  for  the  judges  are  to  deter- 
mine whether  the  inference  drawn  by  the  defendant  is  fairly 
drawn  (g).  In  an  information  against  the  defendant  for  usurping 
the  office  of  portreve,  defendant  showed  a  title,  and  concludea  his 
plea,  "  and  so  he  says  that  he  did  not  usurp  in  manner  and  form 
as  in  the  said  information  is  alleged  ;"  the  coroner  replied,  that  he 
did  usurp  in  manner  and  form,  &c.  The  replication  was  adjudged 
to  be  bad  (A). 


VI 11.  Evidence. 

Corporation  books  are  generally  allowed  to  be  given  in  evidence, 
when  they  have  been  publicly  kept  as  such,  and  the  entries  made 
by  the  proper  officers  (i);  not  but  that  entries  made  by  other 
persons  may  be  good,  as  if  the  town-clerk  be  sick,  or  refuse  to 
attend ;  but  then  the  circumstances  under  which  the  entries  have 
been  made  must  be  proved.  Corporation  books  being  of  a  public 
nature,  examined  copies  of  the  entries  therein  may  also  be  given  in 
evidence:  and  consequently  the  court  will  not  enforce  the  produc- 
tion of  the  original  books,  unless  it  appear  to  be  necessary  that  they 
should  be  inspected  on  account  of  a  rasure,  new  entry,  or  the  like, 
which  must  be  verified  by  affidavit  (k).  An  entry  in  the  public 
books  of  a  corporation,  is  not  evidence  for  them  unless  it  be  an 
entry  of  a  public  nature  (/).  The  deed  of  a  corporation  cannot  be 
given  in  evidence,  without  some  evidence  that  the  seal  affixed  to  it 

{e)  R.  V.  Richardson^  9  East,  469,  re-  (h)  R.  v.  Portreve  of  Homton  in   De- 

cof^nized  in  R,  v.  M'Kay^  5  B.  &  C.  645,  vonshire,  E.  1  Geo.  I.,  MS. 

646.  (0  Per  Cur.,  R,  v.  Mothersell,  1  Str.  93. 

(/)  it  V.  Atttridge,  8  T.  R.  467.  (*)  Broeae  v.  Mayor,  fc.  qf  London,  1 

Ig)  This  applies  equally  to  proceedings  Str.  307. 

arising  on  mandamus  (see  ante,^.  1106)  (/)  Marriage  v.  Lawrence,  S   B.  &  A. 

and  to  pleadings  in  ordinary  actions.  142. 


1 
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IB  the  seal  of  the  corporation.  It  is  not  necessary  to  prove  the  seal 
of  a  corporation  in  the  same  manner  as  the  seal  of  an  individual, 
by  producing  the  witness  who  saw  the  seal  affixed ;  but  when  an 
instrument  having  a  seal  affixed  to  it,  purporting  to  be  a  corporate 
seal,  is  produced  in  evidence,  it  is  necessary  to  prove  that  the  seal 
is  the  seal  of  the  corporation,  if  there  be  any  doubt  about  it,  other- 
wise any  instrument  with  a  seal  to  it  might  be  produced  in  court  as 
an  instrument  sealed  by  the  corporation  (m). 

In  quo  warranto  for  exercising  the  office  of  mayor,  upon  issue 
joined,  that  H.,  the  presiding  officer  at  defendant's  election,  was 
not  then  mayor;  the  title  of  H.  to  be  mayor,  and  not  merely 
whether  he  was  mayor  de  facto,  is  put  in  issue;  and  evidence  was 
held  to  be  admissible,  to  show,  that  H.  had  not  been  lawfully 
elected;  H.  being  then  dead,  but,  before  his  death,  an  information 
having  been  filed  against  him  for  usurping  the  office  (w).  A  regular 
usage  for  twenty  years,  unexplained  and  uncontradicted  is  sufficient 
to  warrant  a  jury  in  finding  an  immemorial  custom  (o).  A  custom 
for  the  steward  of  a  court-leet  to  nominate  certain  persons  to  the 
bailiff,  to  be  summoned  on  the  jury,  is  a  good  custom  {p). 

A  judgment  of  ouster  may  be  given  in  evidence  to  prove  the 
ouster  of  a  third  person,  by  whom  the  defendant  was  admitted.  In 
a  quo  warranto  to  try  defendant's  right  to  be  a  bailiff  of  Scar- 
borough (q);  in  setting  out  his  right,  he  showed  his  own  election 
under  Batty  and  Armstrong,  two  former  bailiffs,  alleging,  that  at 
the  time  of  his  election  they  were  bailiffs.  Among  many  other 
issues  the  coroner  took  this,  that  Batty  and  Armstrong  were  not 
bailiffs,  as  alleged  in  the  plea.  The  proof  of  this  issue  lying  upon 
the  defendant,  he  gave  general  evidence  of  the  election  and  right 
of  Batty  and  Armstrong.  And  to  encounter  that,  the  prosecutor 
gave  evidence  of  the  custom  of  the  borough  of  electing  bailifis,  and 

Produced  a  record  whereby  judgment  of  ouster  was  given  against 
latty  and  Armstrong,  to  remove  them  fi-om  the  office  as  not  being 
duly  elected  to  it.  And  it  being  objected  on  the  trial,  that  this 
record  ought  not  to  be  read  against  the  defendant,  and  the  judge 
having  allowed  it  to  be  read,  and  left  the  whole  evidence  on  both 
sides  to  the  jury,  to  consider  whether  these  persons  were  bailiffs  or 
not,  and  the  issue  being  found  for  the  king,  defendant  moved  for  a 
new  trial;  1st,  because  this  record  was  res  inter  alios  acta,  to  which 
the  defeikdant  was  neither  party  nor  privy,  and  so  illi  nocere  non 
debuit:  although  the  judgment  should  have  been  obtained  by  default, 
mispleading  ignorance  of  their  case,  or  even  by  collusion,  as  the 
defendant  was  a  stranger  to  it,  he  by  law  could  not  be  let  in  to 
prevent  any  of  those  inconveniences,  and  therefore  it  ought  not  to 

(ill)  Per  Lmorenetf  J.,  Mouet  v.  Thorn-  p.  1179. 

ton,  8  T.  R.  807.  (o)  R,  v.  Joliffe,  2  B.  &  C.  64. 

(«)  «.  V.  Smith,  5  M.  &  S.  271.     But  {p)  Ibid. 

see  7  Will.  IV.  &  1  Vict.  c.  78,  s.  1,  ante,  (7)  R,  v.  Hebden,  E.  12  Geo.  II.,  MSS.  • 
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have  been  admitted  as  any  evidence  against  him^  but,  in  the  trial 
of  his  right,  should  have  been  totally  rejected.  2ndly.  That  the 
instances  where  records  between  other  parties  have  been  read,  are, 
in  cases  of  general  customs,  as  in  the  City  of  London  v.  Clerke, 
Carth.  181,  where,  in  a  demand  of  toll,  verdicts  against  other 
persons  were  read  against  the  defendant,  and  were  undoubtedly 
good  evidence,  amounting  to  no  more  than  payment  of  the  toll  by 
strangers,  which  is  always  allowed  as  evidence  to  prove  a  custom. 
But,  m  this  instance,  the  record  was  read  to  a  single  fact,  viz.  the 
election,  which  the  law  does  not  allow.  Lock  v.  Isorhorne,  3  Mod. 
141 ;  where  it  is  expressly  laid  down,  that  none  can  be  bound  by  a 
verdict  against  another  that  is  not  party  or  privy  to  it ;  as  the  heir 
of  the  ancestor,  or  the  like.  2ndly.  That  this  record,  as  read,  must 
necessarily  be  conclusive  evidence,  and  could  not  by  law  be  left  to 
the  jury,  as  a  matter  that  they  could  find  against.  Records  are  of 
so  high  a  nature,  that  there  can  be  no  averment,  much  less  parol 
prooi  admitted  against  them :  and,  therefore,  to  say  that  the  whole 
evidence  was  left  to  the  jury,  was  impossible;  and  the  rather, 
because  the  credit  of  a  record  ought  not,  in  any  case,  to  be  sub- 
mitted to  them.  On  the  other  side  were  cited  Tnals  per  Pais,  206; 
Skinn.  15,  Brownker  v.  Sir  Robert  Atkiris,  where  a  nonsuit  against  a 

Eredecessor  in  the  same  office  was  read  against  a  successor,  because 
e  came  in  privity,  as  an  heir  under  an  ancestor.  So  in  Rumhall  v. 
Norton,  upon  a  traverse  to  the  return  of  a  mandamus,  to  swear 
plaintiff  a  ourgess  of  Calne,  on  nonfuit  electuSy  a  judgment  of  ouster 
against  one  of  the  plaintiff's  electors  was  given  in  evidence  against 
the  plaintiff.  So  Mich.  13  Geo.  L,  the  King  v.  Bulcock,  on  a  trial 
of  quo  warranto  to  try  defendant's  right  to  be  a  mayor  of  South- 
ampton, a  judgment  of  ouster  against  his  predecessor  was  read 
against  him.  Besides,  it  was  objected,  that  several  other  material 
issues  were  found  against  the  defendant;  and,  therefore,  though 
this  evidence  ought  not  to  have  been  given,  yet  the  party  ought  not 
to  have  a  new  trial.  Per  Cur.  This  evidence  seems  to  have  been 
rightly  admitted.  The  defendant  has  made  the  title  of  Batty  and 
Armstrong  part  of  his  right ;  and  if  he  gives  evidence  of  the  right 
of  their  election,  can  that  be  better  disproved  than  by  a  judgment 
of  ouster,  wherein  such  election  is  declared  to  be  void  ?  Indeed,  this 
evidence  was  not  of  itself  conclusive,  but  might  have  been  repelled 
by  proving  fraud,  neglect,  or  any  other  circumstance  which  would 
have  abated  the  weight  of  the  judgment.  And  if  anything  of  that 
kind  had  appeared,  the  force  of  it,  as  to  the  defendant,  would  have 
been  greatly  lessened.  But  what  makes  this  case  still  plainer  is, 
that  defendant,  by  his  plea,  makes  title  under,  and  takes  upon  him- 
self to  justify,  their  election;  and  therefore  ought  to  be  bound  by 
what  has  been  transacted  by  them.  And  if  this  evidence  had  been 
erroneously  admitted,  yet  here  are  many  more  issues  found  against 
him,  to  which  no  objection  is  made;  and  being  any  of  them  sufficient 
to  entitle  the  crown  to  a  judgment  of  ouster  against  defendant, 
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there  is  no  colour  to  erant  a  new  trial  on  this  point.  And  for  these 
reasons  it  was  denied.  But  although  a  judgment  of  ouster  against 
one  corporator  is  admissible  against  another,  deriving  title  through 
him,  it  IS  not  conclusive  (r).  The  insertion  of  the  name  of  a  town 
in  schedule  (A.)  of  the  Municipal  Corporation  Act,  is  primA  facie 
evidence  of  the  existence  of  a  municipal  corporation  there,  but  may 
be  rebutted  by  evidence,  that  the  name  had  been  inserted  in  the  act 
by  mistake;  as  in  the  case  of  Gateshead  («). 


IX.  Judgment, 

By  9  Ann.  c.  20,  s.  5,  it  is  enacted  and  declared^  That  in  case 
any  person,  against  whom  any  information,  in  the  nature  of  a 
quo  warranto,  shall  be  exhibited  in  any  of  the  said  courts  (t),  shall 
be  found  or  adjudged  guilty  of  an  usurpation,  or  intrusion  into,  or 
unlawfully  holding  and  executing  any  of  the  said  offices  or  fran- 
chises, it  shall  be  lawful  for  the  said  courts  respectively,  as  well  to 
give  judgment  of  ouster  against  such  person  from  any  of  the  said 
offices  or  franchises,  as  to  fine  such  person  for  his  usurping,  &c.  any 
of  the  said  offices  or  franchises ;  and  the  said  courts  respectively 
may  give  judgment,  that  the  relator  shall  recover  his  costs  of  such 
prosecution  :  and  if  judgment  shall  be  given  for  the  defendant,  in 
such  information,  he  shall  recover  his  costs  against  such  relator; 
such  costs  to  be  levied  in  manner  aforesaid.  In  an  information 
against  defendant  for  exercising  the  office  of  mayor  of  Penryn,  it 
appeared,  that  by  the  letters  patent  of  incorporation  it  was  directed, 
that  the  mayor  elect,  before  ne  should  be  admitted  to  execute  his 
office,  should  take  a  corporal  oath,  before  the  last  mayor,  for  the 
faithfiil  execution  of  his  office.  The  defendant  pleaded,  that  he 
was  elected  and  duly  sworn  mayor ;  and  issue  being  taken  in  the 
replication,  both  as  to  his  being  elected  and  sworn,  upon  the  trial, 
the  jury  found  that  he  was  elected,  but  that  he  was  not  sworn ;  and 
thereupon  judgment  of  ouster  was  given  in  B.  R.  (u).  Upon  writ 
of  error  brought  in  D.  P.,  it  was  insisted,  that  the  judgment  was 
erroneous ;  for  it  appeared  upon  the  record,  that  his  right  to  the 
office  was  established  by  the  verdict,  which  found  that  he  was 
elected ;  and  yet,  whilst  this  judgment  of  ouster  stood,  the  plaintiff 
could  not  have  the  effect  of  a  mandamus  to  be  sworn  in,  though  the 
legality  of  his  election  was  not  disputed,  and  though  no  time  was 
limited  by  the  charter  for  his  being  sworn  in,  nor  was  he  by  law 
debarred  from  having  such  mandamus,  although  he  acted  before  he 
was  sworn  in.     For  the  defendant,  in  error;  it  was  contended,  that 

(r)  IL  V.  Grimes,  6  Burr.  2598.               .  by  11  Geo.  IV.  &  1  Will.  IV.  c.  70. 

(«)  R.  V.  Greene^  1  Nev.  &  P.  631.  («)  A.  v.  Pindar,  cited  per  Cur^  Lord 

(t)  Court  of  King's    Bench,  courts  of  Raym.  1447 ;  Str.  582,  S.  C,  case  of  the 

sessions  of  counties  palatine,  or  courts  of  Mayor  qf  Penryn, 

grand  sessions  in  Wales,  now  abolished 
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it  being  expressly  required  by  the  charter  of  incorporation,  that  the 
mayor  elect  should  take  the  oath  of  office  before  he  should  be  ad- 
mitted to  execute  such  office,  it  became  necessary  for  the  plaintiff, 
in  order  to  make  his  justification  complete,  to  allege,  that  he  did 
accordingly  take  such  oath ;  and  this  allegation  having  been  falsified 
by  the  verdict,  the  justification,  being  entire,  was  destroyed,  and  he 
was  found  to  be  an  usurper,  and  consequently  subject  to  the  judg- 
ment of  ouster,  as  being  the  only  legal  judgment  in  this  case.  The 
judgment  of  the  Court  of  King's  Bench  was  affirmed  (x).  In  a 
subsequent  term,  viz.  E.  1 1  Geo.  I.,  Str.  625,  Pindar  having  applied 
for  a  mandamus  to  swear  him  into  the  office  to  which  he  haa  been 
elected,  the  court  refused  to  grant  it,  in  consequence  of  the  judg- 
ment of  ouster,  which,  according  to  the  opinion  of  Raymond,  C.  J., 
did  away  the  election ;  and  he  thought,  that,  without  a  new  election, 
since  the  judgment,  the  party  was  not  entitled  to  a  mandamus.  In 
this  case,  Lord  Raymondy  Powys  and  Fortescue,  J  J.,  concurred  in 
the  propriety  of  the  absolute  judgment  of  ouster,  which  had  been 
given  in  the  former  case;  Raymondy  C.  J.,  observing,  that  he  be- 
lieved no  precedent  could  be  shown,  where  the  judgment  was 
ever  entered  in  any  other  manner.  And  Fortescuey  J.,  added,  that 
a  quo  warranto  was  the  king's  writ  of  right,  and  as  against  the  crown 
want  of  swearing  in  was  as  much  as  want  of  an  election ;  the  jury, 
therefore,  having  found  in  effect,  that  he  had  no  title  to  the  office, 
it  was  of  course,  that  he  should  be  excluded  from  it  by  the  judg- 
ment of  the  court.  He  remarked,  also,  that  he  had  never  heard  of 
any  other  judgment,  and  that  it  was  reasonable  to  exclude  a  person 
who  appeared  to  have  no  title.  Reynoldsy  J.,  however,  expressed 
an  opinion,  that  there  ought  properly  to  have  been  a  judgment  of 
ouster,  guousquey  only,  upon  the  finding  of  the  jury,  in  A.  v.  Pindar, 
And  in  the  case  of  It,  v.  Clarke^  2  East,  76,  who  having  been  ill 
sworn  in,  had  afterwards  disclaimed  upon  an  information  filed 
against  him  for  usurping  the  office ;  and  though  having  submitted 
to  a  judgment  of  complete  ouster,  he  was  held  to  be  concluded  from 
setting  up  again  his  original  right,  yet  Lord  Kenyon  intimated, 
that  there  mi^ht  have  been  a  judgment  quousque  only  against  him. 
The  same  pomt  was  again  agitated  in  R.  v.  Courtenayy  9  East, 
246 ;  the  court,  however,  being  of  opinion,  that  the  defendant  had 
been  well  elected  and  sworn  in,  were  not  required  to  pronounce  any 
opinion  as  to  the  nature  of  the  judgment ;  but  they  said  that,  after 
diligent  search^  they  could  not  find,  upon  the  files  of  the  court,  any 
precedent  of  a  judgment  of  ouster  quousque.  In  the  case  of  The 
King  v.  Biddky  Str.  952,  the  defendant  confessed  an  usurpation 
during  part  of  the  time  charged  in  the  information ;  and  from  that 
time  msisted  on  an  election.  The  prosecutor  having  entered  up 
judgment  of  ouster;    the   court   ordered,  that  all  the  judgment, 

(«)  2  Bro.  P.  C.  294,  Tomlinv'  edit      opinion,  that  costs  were  not  recoverable 
The  judgment  was  affirmed  without  costs  ;      in  this  case, 
the  judges  having  delivered  it  as  tlieir 
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except  that  of  capiatwr  profine^  might  be  expunged,  observing,  that 
it  would  be  hard  that  a  subsequent  good  election  should  be  done 
away,  as  it  would  be  by  the  judgment  of  ouster.  And  they  distin- 
guished it  from  Pindar's  case,  where  the  party  had  been  guilty  of 
an  usurpation  during  all  the  time  charged  in  the  information.  A 
quo  warranto  information  has,  of  late  years,  been  considered  merely 
m  the  nature  of  a  civil  proceeding ;  and  consequently  the  court  will 
grant  a  new  trial  ( y).  The  office  of  registrar  and  clerk  of  the  Court 
of  Requests,  at  Bristol,  which  was  created  by  statute,  is  not  an 
office  within  the  meaning  of  9  Ann.  c.  20  :  and,  therefore,  although 
judgment  had  been  given  for  the  defendant  upon  a  qtio  warranto 
for  using  that  office ;  yet  it  was  held,  that  he  was  not  entitled  to 
costs  {z).  So  the  office  of  bailiff  (the  retuming-officer),  in  a  borough 
sending  bui^esses  to  parliament,  but  not  a  town  corporate  (a). 

As  to  error,  see  anUy  p.  1172#> 

(y)  H.  Y.  FraneU,  2  T.  R.  484.  (a)  Borough  qfSiockbridge,  IL  ▼.  JTJCoy, 

(«)  A.  ▼.  Hail,  1  B.  &  C.  237.  5  B.  &  C.  640. 
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I.  In  what  Cases  a  Replevin  may  be  maintained. 

It  is  said  in  3  Bl.  Com.  146,  that  replevin  '^obtains  only  in  one 
instance  of  an  unlawful  taking,  that  of  a  wrongful  distress/'  and 

Lord  Coke's  opinion,  1  Inst.  146  b,  is  to  the  same  effect.  Lord 

Redesdale,  indeed,  in  Shannon  v.  Shannon,  1  Sch.  k  Lef.  327,  said, 
that  this  definition  of  replevin  was  too  narrow,  and  that  many  old 
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authorities  were  to  be  found  in  the  books,  of  a  replevin  havine 
been  brought  where  there  was  no  distress.  (See  the  cases  cited 
ibid,  in  notis ;  Bull.  N.  P.  52 ;  and  Alien  v.  Sharp,  2  Exch.  352.) 
It  seems,  however,  that  the  learned  commentator's  more  qualified 
definition  is  the  more  correct,  and  at  all  events  it  is  clear  that 
replevin  is  not  maintainable,  unless  in  a  case  where  there  has  been 
first  a  taking  out  of  the  possession  of  the  owner  (a).  The  writ  of 
replevin  "is  merely  meant  to  apply  to  this  case,  viz,,  where  A. 
takes  goods  wrongfully  from  B'.,  and  B.  applies  to  have  them  re- 
delivered to  him  upon  giving  security,  until  it  shall  appear  whether 
A.  has  taken  them  rightfully.  But  if  A.  be  in  possession  of  goods 
in  which  B.  claims  a  property,  this  is  not  the  writ  to  try  that 
right"  (i). 

The  writ,  as  was  further  remarked  by  Lord  Redesdale  in  Shannon 
V.  Shannon,  is  founded  on  a  taking,  and  the  right  which  the  party, 
from  whom  the  goods  are  taken,  has  to  have  them  restored  to  him, 
until  the  question  of  title  to  the  goods  is  determined.  The  person 
who  takes  them  may  claim  property  in  them;  and  if  he  does,  the 
[sheriff]  cannot  dehver  the  goods  until  the  question  is  tried;  but 
this  claim  of  property  can  be  made  only  where  there  has  been  a 
taking;  and  it  appeared  to  him  that  the  writ  of  replevin  was  calcu- 
lated m  such  cases  to  supply  the  place  of  detinue  or  trover,  and  to 
prevent  the  party  from  whom  the  goods  were  taken  being  put  to 
those  actions,  except  in  cases  where  the  other  could  show  property. 
A  replevin  lies  for  goods  and  chattels  only  (c) ;  hence  it  cannot  be 
maintained  for  things  affixed  to  the  freehold  (d). 

Although,  generally  speaking,  wherever  there  is  a  distress,  re- 
plevin may  be  maintained,  yet  this  rule  is  not  universally  true;  for 
it  appears  from  R.  v.  Monhhouse,  2  Str.  1184,  that  the  court 
directed  an  attachment  to  be  issued  against  an  [under-sheriff]  for 
granting  a  replevin  of  goods  distrained  on  a  conviction  for  deer- 
stealing.  So  a  replevin  will  not  lie  upon  a  distress  made  for  a 
duty  to  the  crown;  R.  v.  Oliver ,  Bunb.  14;  or  for  goods  taken  in 
execution.  Willes,  672,  in  notis.  So  where  a  party,  having  no 
stock  in  trade,  is  rated  as  an  inhabitant  of  a  pansh,  his  rem^y  is 
by  appeal  to  the  quarter  sessions;  and  replevm  does  not  lie  for  a 
distress  under  such  a  rate ;  for,  being  an  inhabitant,  he  is  within 
the  jurisdiction  of  the  justices,  and  the  rate  is  a  question  of  amount 
for  the  sessions.     Marshall  v.  Pitman,  9  Bing.  595. 

But  where  there  is  an  entire  want  of  jurisdiction,  it  is  otherwise; 
Milward  v.  Coffin,  2  Bl.  R.  1330.  Where  the  plaintiff  brought 
replevin  for  goods  levied  under  a  warrant  of  distress  for  an  assess- 
ment made  by  a  special  sessions  mider  the  then  Highway  Act  (13 
Geo.  III.  c.  78,  s.  47),  on  the  ground  that  the  premises,  for  which 

(a)  Mennie  v.  Blake,  6  £.  &  B.  842.  (r)  1  Inst.  145,  b. 

lb)  Per  Lord  Redesdale,  Ch.,  Re  Wilsons,  (d)  Niblet  v.  Smith,  4  T.  R.  504. 

1  Sch.  &  Lef.  320,  n. 
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he  was  assessed,  were  situate  without  the  township  which  was 
liable  to  repair  the  road,  the  court  refused  to  set  aside  the  pro- 
ceedings. Fenton  v.  Boyle,  2  N.  R.  399.  So  where  some  poor- 
rates  had  not  been  duly  published  on  the  Sunday  following  the 
allowance,  according  to  17  Geo.  II.  c.  3,  s.  1,  and  a  warrant  of 
distress  issued  for  a  single  sum  made  up  of  these  rates  and  of  others 
which  were  regular;  it  was  held,  that  the  warrant  did  not  justify 
the  distress;  and  the  replevin  which  had  been  brought  for  taking 
cattle  under  the  warrant  was  sustained,  although  it  was  objected, 
that  the  plaintiff  should  have  appealed  (e).  So  where  a  party  was 
assessed  to  the  poor-rate  for  premises  which  he  occupied,  and  other 
distinct  premises  which  he  did  not  occupy,  and  his  goods  were 
distrained  for  the  several  rates  jointly  ( /).  And  replevin  will  lie 
where  goods  have  been  taken  under  an  improper  conviction  (g). 


II.   Of  the  Proceedings  in  Replevin. 

At  the  common  law  the  proceedings  in  replevin  commenced  with 
suing  out  of  Chancery  a  writ  of  replevin,  directed  to  the  sheriff. 
This  writ  was  in  the  nature  of  a  justiciesy  not  returnable,  and  gave 
the  sheriff  a  judicial  authority  to  determine,  in  his  county  court, 
the  matter  in  question  between  the  parties  (A).  This  proceeding 
being  found  to  be  attended  with  delay,  the  62  Hen.  III.  (the 
Statute  of  Marlebridge),  c.  21,  enacted,  that  if  the  beasts  (t)  of  any 
person  were  taken  and  detained,  the  sheriff,  after  complaint  made 
to  him,  might  deliver  them,  &c.  This  statute  was  held  to  extend  to 
goods  distrained  for  a  poor-rate  (k) ;  and  under  it  the  sheriff  might 
hold  plea  in  replevin  by  plaint  of  any  value,  and  make  replevin 
immediately  (Zj.  This  proceedinjg  by  plaint  entirely  superseded  the 
old  method  of  proceeding  by  writ;  and,  still  further  to  facilitate  it, 
the  1  &  2  Ph.  &  M  c.  12,  s.  3,  provided  for  the  appointment  and 
proclamation  by  the  sheriff  of  deputies  (m)  (commonly  called  replevin 
clerks),  to  make  replevins  in  his  name,  in  the  same  manner  that  he 
might  have  done  (n). 

(e)  Sibhald  y.  Roderick,  11  A.  &  E.  38.  But  it  is  said  in  Broke,  Repl.  pi.  46,  to  be 

See  SkingUy  y.  Surridge,  11   M.   &  W.  the  best  opinion.    The  reason  assigned 

5U3.  for  it  by  Sir  Edw.  Coke,  is,  "  that  it  would 

(/)  Oifvernor  qf  Bristol  Poor  y.  JVaii,  1  militate  against  the  scope  of  the  statute, 

A.  &  £.  264.  that  the  owner  of  the  beasts  should  be  de- 

(g)  George  y.  Chambere,  11  M.  &  W.  prived  of  the  use  of  them,  until  the  day 

149.  on  which  the  county  court  is  holden." 

(A)  2  Inst  140.  (m)  See  Bowdon  y.  Hally  4  Q.  B.  840. 

(t)  The  word  in  the  statute  is  *' ayeria/'  (n)  In  an  action  on  a  replevin  bond 

"beasts;"  but  it  was  usual  for  the  sheriff  {Falkner  v.  Johmon,   I  D.  &  L.  81-6),  or 

to  replevy  other  goods  and  chattels  as  well.  against  the  sheriff  for  taking  insufficient 

(k)  Sabourin  y.  Marekall,  3  B.  &  Ad.  sureties  (P/untfr  v.  Briscoe,  11  Q.  B.  46), 

440.  proof  that  the  replevin  clerk  acted  as  such 

(/)  1  Inst  145,  b.;  2  Inst  139.    This  was  held  to  be  suiHcient  primA  facie  evi- 

position,  in  2  Inst  139,  is  not  warranted  dence  tliat  he  was  so. 
by  21  Edw.  IV.  c.  66,  there  referred  to. 
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By  the  1 1 9th  section  of  the  9  &  10  Vict.  c.  96,  the  action  of  re- 
plevin in  the  district  courts,  constituted  under  that  act  (New  County 
Courts),  is  substituted  "  in  cases  of  distress  for  rent  in  arrear  and 
damage  feasant,"  for  the  proceedings  formerly  held  in  the  Sheriff's 
County  Court,  and  the  jurisdiction  of  the  sheriff  to  hear  and  de- 
termine replevin  suits  in  those  cases  was  taken  away.  But  it  was 
held  to  be  still  his  duty  to  make  replevins,  appoint  replevin-clerks, 
take  bonds,  &c.  Edmonds  v.  Challis,  6  D.  &  L.  681.  By  the  19 
&  20  Vict.  c.  108,  s.  63,  "the  powers  and  responsibilities  of  the 
sheriff  with  respect  to  replevin  bonds  shall  henceforth  cease,  and 
the  registrar  of  the  County  Court  of  the  district  in  which  any 
distress,  subject  to  replevin,  shall  be  taken,  shall  be  empowered, 
subject  to  the  regulations  hereinafter  contained,  to  approve  of  re- 
plevin bonds,  and  to  grant  replevins,  and  to  issue  all  necessary 
process  in  relation  thereto ;  and  such  process  shall  be  executed  by 
the  high  bailiff." 

It  should  be  observed  that,  although  the  words  of  the  above- 
mentioned  section  are  quite  general,  and  very  comprehensive,  the 
act  does  not  in  terms  repeal  the  62  Hen.  III.  c.  21,  or  the  1  &  2 
Ph.  &  M.  c.  12,  s.  3.  On  the  contrary,  it  is  provided  (by  sect.  3  of 
the  19  &  20  Vict.  c.  108),  that  that  act  and  the  9  &  10  Vict.  c.  96, 
shall  be  read  and  construed  as  one  act.  The  last-mentioned  act, 
transferring  the  action  of  replevin  from  the  old  to  the  new  county 
courts,  is  expressly  confined  to  replevins  in  cases  of  distress  for 
rent  arrear  and  damage  feasant ;  and  by  section  4  of  that  act,  "  for 
all  purposes  except  those  which  shall  be  within  the  jurisdiction  of 
the  courts  holden  under  that  act,  the  (old)  county  court  shall  be 
holden  as  if  that  act  had  not  been  passed."  Questions  may,  there- 
fore, it  seems,  still  arise  under  the  old  law  and  practice,  applicable  to 
replevin  in  cases  other  than  those  of  distress  for  rent  arrear  or 
damage  feasant;  but  they  are  scarcely  of  sufficient  present  prac- 
tical importance  to  demand  a  more  detailed  notice  here.  See  (Jhitt 
Pract.  \0\^€t  seq.  (9th  ed.). 

By  the  64th  section  of  the  19  &  20  Vict.  c.  108— Such  registrar 
shall,  at  the  instance  of  the  party  whose  goods  shall  have  been  dis- 
trained, cause  the  same  to  be  replevied  to  such  party  on  his  giving 
the  security  thereafter  mentioned.     See  post,  p.  1 203. 

By  section  66 — An  action  of  replevin  may  be  commenced  in 
any  superior  court  in  the  form  applicable  to  personal  actions  therein, 
and  such  court  shall  have  power  to  hear  and  determine  the  same. 

By  section  67 — Any  action  of  replevin  brought  in  a  county 
court  shall  be  removed  into  any  superior  court  by  writ  of  certwrariy 
if  the  defendant  shall  apply  to  such  superior  court  or  a  judge 
there  {qy.  thereof)  for  sucn  writ,  and  shall  give  security,  &c.  And 
every  such  superior  court  shall  have  power  to  determine  the  same 
action. 
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III.   Of  the  Replevin  Sond  and  Action  thereon. 

The  replevisor  must,  whether  he  intend  to  commence  an  action 
in  a  superior  or  in  the  county  court,  give  security,  to  be  approved  of 
by  the  registrar  (19&  20  Vict.  c.  108,  ss.  65, 66) ;  and  the  defendant, 
in  cases  removed  from  the  county  court  by  certiorari,  must  give 
security,  to  be  approved  of  by  the  master ;  sect.  67.  This  secu- 
rity is  m  the  form  of  a  bond  with  sureties  ;  sect.  70  (p).  It  would 
seem,  however,  that  one  surety  is  sufficient ;  for  it  was  held,  under 
the  Stat.  Westm.  2(13  Edw.  1.)  c.  2,  which  directed  the  sheriff  to 
take  pledges  (which  is  synonymous  with  sureties,  1  Lord  Raym.  278), 
that  it  was  sufficient  if  he  took  one  (g) :  i.  e.  in  cases  other  than 
those  of  distresses  for  rent,  in  which,  by  the  1 1  Geo.  II.  c.  19,  s.  23, 
two  sureties  were  expressly  required  ;  but  this  section  is  now,  it 
seems,  impliedly  repealed  by  the  above  act. 

Formerly  the  security  was  taken  to  the  sheriff,  and  either  he  or 
his  assignee,  by  virtue  of  the  11  Geo.  II.  c.  19,  s.23,  might  sue  upon 
it(r).  But  by  19  &  20  Vict.  c.  108,  s.  70,  the  security  is  to  be 
taken  "  to  the  other  party  or  intended  party  in  the  action  or  pro- 
ceeding." But  where  it  was  taken  by  mistake  to  the  judge,  and 
an  action  was  brought  upon  it  in  his  name  as  trustee  for  the  party, 
it  was  held,  that  the  bond  was  not  invalidated,  and  that  the  plaintiff 
was  entitled  to  recover.  Stansfield  v.  Hellawell,  7  Exch.  373.  The 
bond  is  generally  a  joint  and  several  bond  by  the  replevisor  and 
the  surety  or  sureties  («).  But  a  bond  by  the  replevisor  alone  is,  it 
seems,  lawful ;  and  if  the  condition  be  not  performed,  an  action  may 
be  brought  on  it  (t).  The  security,  in  the  case  of  the  plaintiff  in 
replevin,  is  to  be  taken  "  for  such  an  amount  as  the  registrar  shall 
deem  sufficient  to  cover  the  alleged  rent  or  damage,  in  respect  of 
which  the  distress  shall  have  been  made,"  and  the  probable  costs 
of  the  cause  in  the  superior  or  county  court  respectively ;  sects. 
65, 66.  In  the  case  of  the  removal  of  the  cause  by  the  defendant 
into  the  superior  court,  the  security  is  to  be  taken  "for  such 
amount,  not  exceeding  150/.,  as  the  Master  shall  think  fit;" 
sect.  67. 

The  condition  of  the  bond  varies  according  as  the  suit  was  com- 
menced in  the  superior  or  county  court,  or  removed  from  the 
county  to  the  superior  court.  In  the  first  case,  the  bond  is  con- 
ditioned '*  to  commence  an  action  of  replevin  against  the  distrainer 
in  such  superior  court  as  shall  be  named  in  the  security,  within  one 
week  from  the  date  thereof,  and  to  prosecute  such  action  with  effect 
and  without  delay,  and,  unless  judgment  thereon  be  obtained  by 

(  p)  If  the  registrar  neglect  to  take  a  (q)  Hueker  y.  Gordon,  1  C.  &  M.  68. 

bond,  according  to  the  directions  of  the  (r)  Thompson  v.  Farden,  1  M.  &  G.535. 


statute,  the  courts  will   not,    it  seems,  («)  See  ChitL  Forms,  671  (7th  edit.), 

grant  an  attachment  against  him.     Twellt        '{t)  Blackett  v.  Cri$iop,\  Lord  Raym. 
V.  CoMlh,  Willes,  875  ;  R,  v.  Leunt,  2  T.      278. 
R.  617. 

VOL.  II.  L  L 
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deiaulty  to  prove  before  such  superior  court,  that  he  had  good  ground 
for  believing,  either  that  the  title  to  some  corporeal  or  incorporeal 
hereditament,  or  to  some  toll,  market,  foir  or  franchise  was  in 
question,  or  that  such  rent  or  damage  exceeded  20/.,  and  to  make 
return  of  the  goods  if  a  return  thereof  shfdl  be  adjudged."  In  the 
second  case  it  is  conditioned  ^^  to  commence  an  action  of  replevin 
against  the  distrainer,  in  the  county  court  of  the  district  in  which 
the  distress  shall  have  been  taken,  within  one  month  from  the  date 
of  the  security,  and  to  prosecute  such  action  with  effect  and  with- 
out delay,  and  to  make  a  return  of  the  goods  if  a  return  thereof 
shall  be  adjudged."  In  the  third  case,  the  condition  is  ^'  to  defend 
such  action  with  effect,  and,  unless  the  replevisor  shall  discontinue 
or  shall  not  prosecute  such  action  or  become  nonsuit  therein,  to 
prove  before  such  superior  court,  that  the  defendant  had  good 
ground  for  believing,  either  that  the  title  to  some  corporeal  or  in- 
corporeal hereditament,  or  to  some  toll,  market,  &ir  or  franchise 
was  in  question,  or  that  the  rent  or  damage,  in  respect  of  which  the 
distress  shall  have  been  taken,  exceeded  20/."  See  Slwrt  v.  Hvb- 
bard,  2  Bingh.  249. 

"  To  prosecute  with  effect,  the  plaintiff  must  not  only  proceed 
to  a  decision  of  the  suit,  but  must  have  success  in  it,  or  ne  does 
nothing ;  and  it  is  not  a  completion  of  the  condition  to  have  levied 
a  plaint  in  the  county  court :  for  the  words  extend  to  all  the  pro- 
ceedings, from  the  original  to  the  conclusion  of  the  action,  as  well 
in  the  court  below  as  in  the  superior  court."  Per  Lee,  C.  J., 
Morgan  v.  Griffith^  7  Mod.  380.  "  The  failure  of  prosecuting  the 
suit  with  success  is,  we  think,  a  failure  of  prosecuting  tlie  same 
with  effect."  Per  Hobroyd,  J.,  Perreau  v.  BevaUy  5  B.  &  C.  300. 
"  Such  a  condition  binds  a  party  to  prosecute,  not  only  in  the  court 
where  the  suit  was  originally  commenced,  but  in  every  other  court 
into  which  the  cause  may  be  removed  in  due  course  of  law."  Per 
ColtmaUy  J.,  Edmonds  v.  Challis,  6  D.  &  L.  695.  Even  where  the 
bond  was  given  under  sect.  121  of  the  9  &  10  Vict.  c.  95,  on  the 
removal  of  the  cause  into  the  superior  court  by  the  defendant,  to 
whom  the  words  ^^  prosecute  witn  effect"  are  not  so  applicable, 
the  words  were  held  to  have  the  same  meaning,  and  the  bond 
was  held  to  be  forfeited  if  the  obligor  did  not  succeed.  TuMnmons 
V.  Ogk,  6  E.  &  B.  671.  But  under  the  19  &20  Vict.  c.  108,  s.67, 
the  condition  of  the  bond,  where  the  cause  is  removed  by  the  de- 
fendant, is  now  different ;  see  supra.  So  where  the  condition  of 
the  replevin  bond  was,  to  appear  in  the  county  court  and  then  and 
there  to  prosecute  with  effect;  it  was  held,  that  the  word  then 
and  tfiere  related  to  so  much  of  the  prosecution  as  should  be  in  tlie 
county  court,  but  that  they  did  not  restrain  it,  and  that  the  bond 
was  forfeited,  the  plaintiff  having  been  nonsuited  in  the  superior 
court,  to  which  the  cause  had  been  removed  (u). 

(u)  Faugkan  v.  NorrU,  Ca.  Temp.  Hardw.  137. 
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PlaintiflP  in  repleyin  havii^  giren  a  bond  to  prosecute  his  suit  with 
effect,  levied  a  plaint  against  the  defendant,  who  obtained  an  injunc- 
tion to  stay  proceedings  until  a  certain  day,  on  which  the  plaintiff 
in  replevin  died ;  it  was  adjudged,  that  the  plaintiff  had  prosecuted 
his  suit  with  effect^  there  not  having  been  either  a  nonsuit  or  a  ver- 
dict against  him;  and  Holt,  C.  J.,  compared  it  to  the  case  of  a 
recognizance  on  a  writ  of  error,  which  was  to  prosecute  with 
effect;  there,  if  the  plaintiff  was  not  nonsuit,  nor  the  judgment 
affirmed,  the  recognizance  was  not  forfeited(x).  But  where  the 
breach  assigned  was,  that  defendant  did  not  appear  at  the  next 
county  court,  and  then  cand  there  prosecute  his  suit  with  effect,  t.  e, 
to  a  successful  termination  (which  is  the  meaning  of  the  words 
^  with  effect") :  it  was  held,  ill  assigned ;  for  it  is  consistent  with 
the  averments  in  that  breach,  that  the  suit  might  have  been  begun 
at  the  first  county  court,  and  be  still  pending  (y). 

A  plaintiff  in  replevin,  who  does  not  use  due  diligence  in  pro- 
secuting the  suit,  is  guilty  of  a  breach  of  that  part  of  the  condition 
of  the  bond  which  requires  him  to  prosecute  without  delay,  even 
though  it  may  not  appear  that  the  suit  is  determined  {z).  Where 
the  defendant  had  permitted  two  years  to  elapse  without  taking 
any  steps  in  the  replevin  cause ;  it  was  held,  that  the  bond  was 
forfeitea,  and  that  the  obligee  might  recover,  although  he  had  not 
signed  any  judgment  of  non  pros,  in  the  county  courts  (a).  The 
condition  to  prosecute  without  delay  may  be  broken  by  a  delay 
which  does  not  exceed  the  time  allowed  by  the  ordinary  practice 
in  the  courts,  e.  g,  by  a  delay  in  declaring,  if  the  defendant 
in  replevin  be  unduly  prejudiced  thereby.  Gent  v.  Cutts^  11 
Q.  B.  288. 

*^  In  all  replevin  bonds  there  are  several  independent  conditions, 
one  to  prosecute,  another  to  return  the  goods  replevied,  &c.,  and  a 
breach  may  be  assigned  upon  any  one  of  these  distinct  conditions." 
Per  Lee,  C.  J.,  in  Morgan  v.  Griffith,  7  Mod.  380.  Or  the  breach 
may  be  assigned  thus :  "  that  defendant  did  not  prosecute  his  suit 
with  effect,  and  hath  not  made  a  return"  (b).  The  breach  assigned  in 
the  declaration  ought  to  pursue  the  condition  of  the  bond ;  but  it 
is  not  necessary  that  it  should  extend  any  further  (c). 

To  an  action  for  not  prosecuting  the  suit  with  effect,  it  is  suffi- 
cient to  plead  that  the  party  appeared  at  the  next  county  court, 
and  there  prosecuted  the  suit  according  to  the  form  and  effect  of 
the  condition,  and  that  the 'suit  is  still  depending  and  undeter- 
mined (</).     But  any  rule,  practice^  &c.  of  the  county  court,  dis- 

(«)  Dukerf  Ormond  ▼.  Bierly,  Carth.  (6)  PhiHip$  v.  PHce,  8  M.  &  S.  180; 

<19.  but  see  Perreau  v.  Sevan,  5  B.  &  C.  800. 

(y)  Jaekiom  ▼.  Haruon,  8  M.  &  W.  477 ;  (c)  5  T.  R.  195. 

MorrU  ▼.  Maithewi,  2  Q.  B.  298,  ace,  {d)  Brackenhury  v.  Pell,  12  East,  685 ; 

(s)  Harrimm  v.  fTardU,  6  B.  &  Ad.  146.  Edmonda  v.  ChallU,  7  C.  B.  418. 

(a)  Afford  v.  Perrett,  4  Bingh.  586. 

ll2 
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chardn^  or  rendering  unnecessary  the  appearance  pf  the  defendant, 
should  be  pleaded  («).  Proof  that  a  replevin  suit  was  struck  out 
by  the  county  court  judge  on  the  ground  of  want  of  jurisdiction, 
does  not  support  an  allegation  of  a  breach  to  prosecute  with 
effect  (/). 

"  The  liability  of  the  sureties  in  a  replevin  bond  is  the  amount  of 
rent  proved  to  be  in  arrear  at  the  time  of  the  distress,  and  the  costs 
of  the  replevin  suit  to  the  amount  of  the  penalty  in  the  replevin 
bond"(^),  and  costs  of  suit  in  the  action  thereon  (A).  Although 
the  bond  be  executed  by  one  of  the  sureties  only,  it  is  still  avail- 
able against  such  surety  (t).  The  sureties  will  not  be  discharged  by 
the  execution  of  a  writ  of  inquiry  under  the  17  Car.  II.  c.  7,  s.  2, 
and  judgment  thereon  for  the  avowant,  to  recover  the  arrears  of  rent 
found,  together  with  a  sum  for  his  costs  and  damages  (A).  Secus, 
it  seems,  if  execution  has  issued  and  the  sum  recovered  has  been 
levied  and  paid  to  the  avowant  before  action  commenced  against 
the  surety,  S,  C,  Where  the  replevin  suit  was,  without  the  privity 
of  the  sureties,  referred  to  an  arbitrator  under  an  order  at  nisi  prius^ 
and  he  enlarged  the  time  for  making  his  award,  a  plea  by  the 
sureties,  setting  forth  those  facts,  was  held  bad ;  for  there  can  be 
no  discharge  of  the  condition  of  a  bond  except  by  writing  under 
seal  (/).  But  such  facts  would  entitle  the  sureties  to  have  the  pro- 
ceedings set  aside  on  a  summary  application  to  the  equitable  juris- 
diction of  the  court  (iw).  It  is  no  objection  to  an  action  against  the 
sureties  on  the  bond  in  the  superior  courts,  that  the  replevin  suit 
has  not  been  removed  out  of  the  county  court  (n). 

When  the  defendant  has  obtained  judgment  for  ^  return,  if  the 
sheriff  return  to  the  writ  de  retorno  habendo,  that  the  cattle  are 
eloigned,  the  defendant  may,  it  seems,  if  no  security  has  been 
taken  or  money  deposited  (o),  or  if  the  security  taken  or  money 
deposited  be  insufficient,  maintain  an  action  on  the  case  against  the 
registrar  of  the  county  court  (p) ;  and  it  is  no  answer  in  his  mouth 
to  say,  that  the  replevisor,  who  was  also  a  party  to  the  bond,  was 
sufficient  {q).  By  sect.  33  of  the  9  &  10  Vict.  c.  95,  the  high 
bailiff  "  shall  be  responsible  for  all  the  acts  and  defaults  of  himself 
and  of  the  bailiffs  appointed  to  assist  him,  in  like  manner  as  the 
sheriff  of  any  county  in  England  is  responsible  for  the  acts  and 
defaults  of  himself  and  his  officers."  But  by  13  &  14  Vict.  c.  61, 
s.  19,  no  action  shall  be  brought  against  the  high  bailiff,  or  persons 
acting  by  his  order  and  in  his  aid,  for  anything  done  in  obedience 
to  any  warrant  under  the  hand  of  the  clerk  and  seal  of  the  court, 

(*)  Rider  v.  Edwards,  3  M.  &  G.  202.  But  see  a««e,  p.  581. 

(/)  Tubby  V.  Stanhope^  6  C.  B.  790.  (m)  Arcf^er  v.  Hale,  4  Bingh.  464. 

ig)  Per   Alexander.    C.     B.,    Ward    v.  (m)  Diat  v.  Freeman,  6  T.  R.  195. 

Henley,  1  Y.  &  J.  295.  (o)  under  sect.  71  of  19  &  20  Vict, 

(/«)  Hefford  v.  jllger,  1  Taunt.  218.  c.  108. 

(•)  Austen  V.  Howard,  7  Taunt  28.  ( p)  Rouse  v.  Patterson,  7  Mod.  387. 

(k)  Tumor  v.  Turner,  2  B.  &  B.  107.  {q)  Plumer  v.  Briscoe,  11  Q.  B.  46. 
(/)  Jldridge  v.  Harper,  10  Bingh.  118. 
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until  demand  has  been  made  or  left  at  his  office  by  the  intended 
plaintiff,  his  attorney  or  agent,  in  writing,  signed  by  the  party  de- 
manding the  same,  of  a  perusal  and  copy  of  the  warrant,  and  until 
the  same  has  been  refused  for  six  days  after  such  demand ;  and  if 
the  demand  be  complied  with,  the  high  bailiff,  whether  sued  sepa- 
rately or  jointly  with  the  clerk,  will  be  entitled  to  a  verdict  on  the 
production  or  proof  of  the  warrant,  notwithstanding  any  defect  of 
jurisdiction  or  irregularity  in  the  warrant.     See  ante,  p.  929  et  seq. 

In  this  action  it  was  held,  that,  in  cases  of  a  distress  for  rent 
arrear,  since  the  1 1  Geo.  II.  c.  19,  s.  23,  which  in  those  cases  limited 
the  responsibility  of  the  sureties  to  double  the  value  of  the  goods 
distrained,  that  sum  was  the  measure  of  damages  in  an  action 
against  the  sheriff  (r) ;  except  where  notice  had  been  given  to  the 
sheriff  of  the  plaintifTs  intention  to  sue  the  sureties,  in  which  case 
the  costs  of  a  fruitless  action  against  the  sureties  might,  perhaps, 
be  recovered  in  addition  («).  The  above  section  is  impliedly  re- 
pealed by  the  65th,  66th,  &  67th  sections  of  the  19  &  20  Vict.  c.  108 
(ante) ;  but  the  principle  of  the  above  cases  may  still  be  applicable. 

Some  evidence  must  be  given  by  the  plaintiff  of  the  insufficiency 
of  the  pledges,  but  very  slight  evidence  is  sufficient  to  throw  the 
burthen  of  proof  on  the  registrar  U).  The  registrar  is  not  bound  to 
warrant  the  sufficiency  of  the  sureties ;  if  they  are  apparently  re- 
sponsible, it  is  enough  (u).  But  he  is  to  exercise  a  reasonable  dis- 
cretion in  deciding  upon  the  sufficiency  of  the  sureties.  He  is  not 
bound  to  go  out  of  the  office  to  make  inquiries ;  but  if  the  parties 
are  unknown  to  him,  he  ought  to  require  information,  beyond  their 
own  statement,  even  on  oath,  as  to  their  sufficiency.  It  is  for 
the  jury  to  decide  whether  he  has  exercised  a  reasonable  dis- 
cretion (x). 


IV.  By  whom  a  Replevin  may  be  maintained. 

To  maintain  replevin,  the  plaintiff  ought  to  have  either  an  abso- 
lute or  special  property  in  the  goods  in  question  vested  in  him  at 
the  time  of  the  taking  (y).  There  are  two  kinds  of  property,— a 
general  property  which  every  absolute  owner  has,  and  a  special 

[>roperty;  as  goods  pledged  or  taken  to  manure  his  lands,  or  the 
ike,— and  of  both  these  a  replevin  lies.  1  Inst.  145,  b.  A  mere 
possessory  right  is  not  sufficient  {z).  If  the  goods  of  a  feme  sole 
are  taken,  and  she  marries,  the  husband  alone  may  sue  the  replevin; 
because  the  property  is  transferred  by  the  marriage,  and  vested 
absolutely  in  the  husband,  so  that  he  may  release  it:  and,  conse- 

(r)  Evaiu  ▼.  Brander,  2  H.  BL  547 ;  («)  Jfffery  ▼.  Bastard,  4  A.  &  E.  823. 

Paul  Y.  Goodiuck,  2  B.  N.  C.  220.  (y)  Bro.  Kepi.  pi.  8,  20. 

(•)  Baker  ▼.  Garrait,  Z  Bingh.  56.  («)  Per  Cwr.,  in  Templeman  v.  Que,  10 

(0  Saundere  y.  Darling,  Bull.  N.  P.  00.  Mod.  25. 
(tf )  Hindle  ▼.  Blade;  5  Taunt.  226. 
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quently,  be  may  have  an  action  in  his  own  name  to  bring  bock  the 
property  (a).  If  the  goods  are  taken  after  marriage,  husband  and 
wife  ought  not  to  join  in  the  replevin;  but  if  they  do  join  in  the 
action,  and  after  verdict  a  motion  is  made  on  this  ground  in  arrest 
c^  judgment,  it  will  be  presumed  that  the  husband  and  wife  were 
jointly  possessed  of  the  goods  before  marriage,  and  that  the  goods 
were  taken  before  marriage;  in  which  case  the  husband  and  wife 
might  join  (&).  Executors  may  maintain  replevin  for  the  goods  of 
the  testator  taken  in  his  lifetime  (c).  Parties  who  have  a  joint 
interest  in  the  distress  may  join  in  the  replevin  (rf);  but  where  the 
interest  in  the  goods  taken  is  several,  there  ought  to  be  several 
replevins  (e). 


V.  Of  the  Pleadings. 

Declaratum. — The  venue  must  be  laid  in  the  county  in  which 
the  distress  was  taken.  By  the  4th  PL  R.,  T.  T.  1853,  the  name 
of  a  county  shall  in  all  cases  be  stated  in  the  margin  of  a  declara- 
tion, and  shall  be  taken  to  be  the  venue  intended  by  the  plaintiff, 
and  no  venue  shall  be  stated  in  the  body  of  the  declaration,  or  in 
any  subsequent  pleading.  Provided,  that,  in  cases  where  local 
description  is  now  required,  such  local  description  shall  be  given. 
See  further,  on  this  point,  antSj  p.  639. 

The  place  in  which  the  distress  was  taken,  technically  termed 
the  locus  in  quo,  as  well  as  the  vill  or  parish,  should  be  named  in  the 
declaration;  because  the  right  of  caption  may  turn  on  the  place, 
and  the  freehold  may  come  in  question  (/).  "But  it  is  not  neces- 
sary to  name  the  place  where  the  distress  was  first  taken ;  it  is 
sufficient  for  the  plaintiff  to  name  the  place  in  which  he  finds  the 
defendant  in  possession  of  the  distress  (g);  for  the  law  considers  the 
distress  as  wrongfully  taken  in  every  place  in  which  the  defendant 
may  have  it  in  his  custody.  If  the  distress  be  taken  in  one  county, 
and  carried  into  another,  the  plaintiff  may  have  replevin  in  either 
county,  because  it  is  a  caption  in  every  county  mto  which  the 
distress  is  taken  by  the  defendant.  F.  N.  B.  691;  1  Doct  Pla, 
315.  See  also  Bro.  Repl.  pi.  63.  Hence,  where  the  plaintiff  de- 
clared of  a  taking  in  A.  and  the  defendant  pleaded  non  cepit  modo 
et  forma,  the  plaintiff  having  proved  that  he  found  the  cattle  in  the 
possession  of  the  defendant  in  A.,  it  was  adjudged  sufficient,  akhou^ 
the  defendant  proved,  that  he  first  took  them  in  B.,  and  was  only 
driving  them  through  A.  to  the  pound  (A). 

(a)  F.N.B.69,  K.  145.  b. 

(6)  Bgm  yi.Matioire, Ca.Teinp.  Hardw.  (/)  2  Hen.  VI.  14,  a.    But  the  omu- 

119.     See  an/0,  p.  850.  lion  is  not  demuirable.    See  BuUytkorpe 

(c)  Bro.  Repl.  pi.  59.  v.  Turner,  Willes,  476. 

(rf)  8  Hen.  IV.  16,  a.  (/r)  Per  Chambre,  J.,  2  B.  &  P.  481. 

(e)  Bro.   Abr.  Repl.  pi.  12;    1   Inst.  (h)  ffoi/M  v.  JTernp,  2  WUa.  354. 
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If  the  defendant  never  had  the  goods  in  the  jA^ce  named  in  the 
declaration,  mm  cepit  modo  et  forma  seems  a  proper  plea,  where  the 
defendant  does  not  seek  a  return.  The  plaintiff  declared  for  taking 
guns  in  quodam  loco  vocat,  the  Minories;  the  defendant  pleaded  non 
cepit  modo  etformA.  At  the  trial,  the  plaintiff  proved  the  taking 
at  a  place  in  Surrey;  upon  which  it  was  objected,  that  he  had 
failed  in  proving  his  issue:  to  which  Pratt,  C.  J.,  assented,  ob- 
serving, that  where  the  defendant  does  not  insist  on  a  return,  he 
may  plead  non  cepit  modo  et  forma,  and  prove  the  taking  to  be  at 
another  place.  The  plaintiff  was  nonsuited.  Johnson  v.  WoUyer, 
Str.  507.  If  the  replevin  be  brou^t  in  an  inferior  court,  the  locus 
in  quo  must  be  alleged  to  be  within  the  jurisdiction  of  the  court  (i). 
Where  the  close  has  not  any  name,  it  should  be  described  by 
abuttals,  or  as  in  the  occupation  of  I.  S.  (k). 

With  respect  to  the  description  of  the  goods  taken  it  is  stated  in 
some  of  the  books  as  a  rule,  that  the  goods  must  be  described  in 
the  declaration  with  such  certainty,  that  the  sheriff  may  make  a 
re-deKverance  of  them  (/).  Replevin  for  taking  quondam  parcelt 
hntei  et  quondam  parceW  papyri;  and  verdict  for  the  plaintiff.  It 
was  objected,  in  arrest  of  judgment,  that  the  description  was  too 
general  and  unceilain;  that  ^though  it  might  be  well  enough  in 
trover  and  trespass,  yet  it  was  ill  in  replevin ;  because  it  was  not  a 
sufficient  direction  to  the  jury  in  assessing  the  damages,  nc^r  to  the 
sheriff  in  re-deHverii^  the  goods:  but  IParher,  C.  J.,  observed, 
that  the  sheriff  might  require  the  defendant  to  show  him  the 
goods  (m),  and  that  it  was  a  good  return  for  the  sheriff  to  make, 
^  that  no  person  came  on  the  part  of  the  defendant  to  show  him 
the  goods  (n).  So  where  in  replevin  for  taking  fourteen  skimmers 
and  ladles,  and  three  pots  and  covers,  an  exception  was  taken  in 
arrest  of  judgment,  to  the  declaration,  for  uncertainty  in  the  de- 
scription, in  not  expressing  how  many  of  each  sort  were  taken; 
the  Court,  adopting  the  reasons  of  Parker,  C.  J.,  in  the  preceding 
case,  were  of  opinion,  that  the  declaration  was  sufficient,  and  gave 
judgment  for  the  plaintiff  (o).  But  a  declaration  in  replevin  for 
taking  ''divers  goods  and  chattels,"  was  held  insufficient  (p). 

Of  the  Pleas,  In  A  batemeni. — There  is  a  difference  between  pleas 
in  abatement  in  replevin,  and  in  other  actions,  arising  from  the 
peculiar  nature  of  the  proceedings  in  replevin.  In  other  actions,  as 
actions  of  assumpsit,  debt,  or  trespass,  the  plaintiff  is  not  put  in 
possession  of  anything  until  after  judgment  and  execution  thereon: 

(0  Quarles  v.  Searle,  Cro.  Jac.  96.  Cro.  Eliz.  465 ;  and  ant$,  p.  758. 

Ik)  Potten  Y.  BradUy,  2  Moo.  Sc  P.  78.  (n)  KemptUr  ▼.  Nelton,  Pasch.  IS  Ann., 

(0  See  BuU.  N.  P.  p.  58.  4  Bac.  Abr.  387. 

(«)  Tliis  argument  has  frequently  been  (o)  Bem  ▼.  MtMatre,  Ca.  Temp.  Hardw. 

urged,  when  exceptions  in  arrest  of  judg-  119. 

ment  harre  been  made  in  actions  of  eject-  (  p)  Pope  ▼.  Wlmant  7  Taunt.  642 ;  but 

ment,  for  uncertainty  in  the  description  of  see  Banks  v.  AngeU,  7  A.  &  E.  843. 
the  premises.    See  Portman  v.  Morgan, 
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as  soon,  therefore^  as  the  writ  or  count  is  quashed,  by  a  judgment 
for  the  defendant,  on  a  plea  in  abatement,  the  defendant  is  thereby 
restored  to  the  same  situation  in  which  he  was  before  the  action 
was  brought :  but  in  replevin  the  mere  quashine  the  writ  or  count 
does  not  afford  the  defendant  complete  redress,  the  plaintiff  being  in 
possession  of  the  defendant's  goods  by  previous  delivery  from  the 
sheriff  (registrar).  To  remedy  this  inconvenience,  and  to  entitle 
himself  to  a  return  of  the  distress,  the  defendant  must,  to  a  plea  of 
abatement  in  replevin,  subjoin  a  suggestion  in  the  nature  of  an 
avowry  or  cognizance.  As  this  suggestion,  however,  is  merely  for 
the  purpose  of  a  return,  the  matter  of  it  is  not  traversable  (q).  To 
the  plea  of  cepit  in  alio  locoy  the  defendant  must  add  a  suggestion 
of  this  kind,  if  he  seeks  a  return  (r). 

General  Issue. — The  general  issue  in  replevin  is  "  non  cepity"  by 
which  the  property  is  admitted  to  be  in  tne  plaintiff,  and  the  cap- 
tion only  put  in  issue.  If  the  plaintiff  take  husband  after  suing 
out  the  writ,  and  before  the  declaration,  the  defendant  cannot  give 
the  coverture  in  evidence  under  the  general  issue,  but  must  plead  it 
in  abatement  («). 

Property, — The  defendant  may  plead  property  in  himself,  in  bar 
of  the  action  (t) :  and  this  plea  may  conclude  with  a  prayer  for  a 
return  and  damages  {u).  So  property  in  a  stranger  may  be  pleaded 
in  bar  (:r) ;  and  the  conclusion  of  this  plea,  praying  a  return,  is 
good(y),  although  not  now,  it  seems,  necessary  (5?) .  So  it  is  a 
good  plea  to  say,  that  the  property  is  to  the  plaintiff  and  to  a 
stranger ;  and  where  there  are  two  plaintiffs,  that  the  property  is 
to  one  of  them,  for  if  the  beasts  of  divers  several  men  be  taken, 
they  cannot  join  in  a  repleg.j  but  every  one  must  have  a  several 
replevin  (a). 

Statute  of  Limitations. — By  21  Jac.  I.  c.  16,  s.  3,  actions  of  re- 
plevin shall  be  commenced  and  sued  within  six  years  after  the 
cause  of  action.  Hence  a>ctio  rion  accrevit  infra  sex  annos  is  a  good 
plea  in  bar  in  replevin. 


VI.  Of  the  Avowry  and  Cognizance. 

The  avowry  or  cognizance,  which  is  in  the  nature  of  a  declara- 
tion, otight  to  contain  sufficient  matter,  upon  which  the  avowant, 
or  person  making  cognizance,  may  have  judgment  for  a  return. 

iq)  Foot* 9  case,  Salk.  98 ;  Willes,  475.  (*)  Butcher  y.  Portery  Carth.  243. 

(r)  Bro.  Repl.  45  ;  Anon.,  Salk.  94.  (y)  Parker  v.  MeUor,  Ld.  Rayro.  217. 

(*)  HollU  V.  Freer,  2  B.  N  C.  719.  («)  15  &  16  Vict,  c.76,  sa.  e&,  67. 

it)  WUdman  v.  Norton,  1  Ventr.  249.  (a)  1  Inst.  145,  b. 
(«}  Preegrave  v.  Saundert,  1  Salk.  5. 
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"  In  replevin,  because  the  avowant  is  to  have  a  return,  he  ought 
to  make  a  good  title  in  omnibus"  (6).  If  the  avowry,  &c.  be  de- 
fective in  form ;  or  if  circumstance  of  time,  place,  &c.  should  be 
omitted,  such  omission  may  be  helped  by  the  plea  of  the  adverse 
party ;  otherwise  it  is  of  a  defect  in  substance  (c).  The  avowry, 
&c.  must  answer  every  material  part  of  the  declaration  ;  hence,  if 
the  plaintiff  alleges  a  taking  in  two  places,  and  the  defendant  avows 
as  to  one  only,  it  is  a  discontinuance  (d).  So  if  the  declaration  be 
for  taking  goods,  chattels,  and  beasts,  and  the  avowry  is  confined 
to  the  taking  the  beasts  only,  it  will  be  bad  on  demurrer  {e). 

By  4  Ann.  c.  16,  s.  4,  any  defendant  in  any  action,  or  any 
plaintiff  in  replevin,  in  any  court  of  record,  may,  with  leave  of  the 
court,  plead  as  many  several  matters  thereto  as  he  shall  think 
necessary  for  his  defence.  An  avowant  is  a  defendant  within  the 
meaning  of  this  section,  and  may  plead  several  avowries  with  leave 
of  the  court.  By  the  Common  Law  Procedure  Act,  1862,  s.  81, 
this  privilege  is  extended  to  subsequent  pleadings.  But  by  2  PL 
R.,  T.  T.  1853,  several  pleas,  replications,  or  subsequent  pleadings, 
or  several  avowries  or  cognizances  founded  on  the  same  ground  of 
answer  or  defence,  are  not  to  be  allowed,  except  such  (by  leave  of 
the  court  or  judge)  as  may  be  proper  for  determining  the  real  ques- 
tion in  controversy  between  tne  parties  on  its  merits,  subject  to 
terms  as  to  costs,  &c.  By  Rule  3— When  no  order  has  been  made 
as  to  costs,  and  at  the  trial  there  is  more  than  one  plea,  avowry. 
Sec.  founded  on  the  same  cause  of  action,  or  mround  of  answer  or 
defence,  and  the  judge  or  presiding  officer  shall,  at  the  trial,  certify 
to  that  effect  on  the  record,  the  party  so  pleading  shall  be  liable 
for  the  costs  occasioned  by  such  plea,  &c.,  and  also  those  of 
the  evidence. 

Where  D,  and  L.  were  defendants  in  replevin,  the  court  allowed 
D.  to  avow  for  a  distress  damage  feasant,  in  his  own  right  as 
tenant  from  year  to  year  to  W.,  tenant  in  fee,  and  also  to  make 
cognizance  as  bailiff  of  C,  tenant  in  fee ;  and  L.  to  make  cogni- 
zance as  bailiff  of  D.,  tenant  to  W.,  as  above ;  and  also  as  bailiff  of 
C,  tenant  in  fee  (/).  In  replevin  for  taking  cattle,  the  defendant 
made  cognizance  as  bailiff  to  J.  S. ;  the  plamtiff  traversed  the  de- 
fendant being  bailiff  to  J.  S.:  it  was  held,  that  the  traverse  was 
well  taken  (g) ;  for  although  J.  S.  had  a  right  to  take  the  cattle, 
yet  a  stranger,  without  his  authority,  could  not ;  and  that,  as  both 
parts  of  the  cognizance  must  be  true,  an  answer  to  either  part  was 
sufficient  (A).  In  replevin  for  goods  taken  in  closes  A.  and  B.,  it 
was  held,  that  the  defendants  might,  under  3  &  4  Will.  IV.  c.  42, 
B.  21  (which  is  substantifdly  re-enacted  by  the  Common  Law  Pro- 

(b)  Per  Cmr.,  Goodman  y.  Jylin,  Yelv.  (/)  Evans  ▼.  Davies,  8  A.  &  E.  862. 

148.  Ig)  This  rule  holdi  in  trespass  qu.  cl.fr. 

(e)  Butt 9  case,  7  Rep.  25,  a.  as  well  as  in  replevin.     Chamben  ▼.  Do^ 

(d)  fVetkt  V.  Speed,  Salk.  94.  nakhon,  11  East,  65. 

(«)  Hunt  V.  Brain€M,  4  Mod.  402.  (A)  TrevUlian  ▼.  Pyne^  Salk.  107. 
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cedure  Act,  1862,  s.  70),  pay  money  into  court  as  to  the  goods 
taken  in  A.  and  as  to  gome  of  thoee  taken  in  B.,  and  avow  and 
make  c(^nizance  as  to  the  residue  taken  in  B.  (i). 


VII.  Avowry  for  Damage  feasant 

The  defendant  may  state  in  his  avowry,  that  the  locus  in  quo  was 
his  soil  andfreehoidy  (without  specifying  whether  he  had  an  estate 
in  fee,  fee-tail,  or  for  life,)  and  that  he  took  the  plaintiff's  cattle 
because  they  were  doing  damage  there ;  and  this  is  the  usual  form. 
From  this  plea  it  will  be  intended,  that  it  is  the  avowant's  sole 
freehold,  and  in  his  own  right :  consequently,  if  the  avowant  be 
seised  merely  in  right  of  his  wife,  that  fact  should  be  stated  (i). 
It  would,  however,  since  the  Common  Law  Procedure  Act,  1852, 
be  unobjectionable,  to  plead  that  the  avowant  was  seised^  without 
showing  of  what  estate  (Z);  or  that  he  was  possessed  of  a  messuage, 
with  common  appurtenant,  and  that  the  plaintiff's  cattle  were  doing 
damage  on  the  common  (m\  An  avowry  for  damage  feasant  in  a 
place  where  the  avowant  had  a  right  of  common,  must  allege  special 
damage,  viz,  that  the  avowant  could  not  enjoy  his  common  in  so 
ample  and  beneficial  a  manner  (n).  As  tenants  in  common  must 
join  in  acticHis  concerning  the  personalty,  one  tenant  in  conmion 
cannot  avow  alone  for  talcing  cattle  damage  feasant ;  because  it  is 
an  injury  to  the  possession,  and  an  avowry  of  this  kind  is  in  the 
nature  of  a  declaration  in  trespass  for  an  injury  done  to  the  pos- 
session (o). 

Pleas  in  Bar.  Escape  through  Defect  of  Fences. — In  a  plea  in 
bar  of  an  avowry  for  taking  cattle  damage  feasant,  riz.,  that  the 
cattle  escaped  from  a  public  highway  into  the  locus  in  quOf  through 
defect  of  fences,  it  mast  be  shown,  that  they  were  passing  on  the 
highway  when  they  escaped  ;  it  is  not  sufficient  to  state,  that  being 
in  the  highway  they  escaped ;  for  that  word  is  equivocal,  and  does 
not  show  whether  the  cattle  were  passing  and  repassing,  or  whether 
they  were  trespassing  on  the  highway  (p).  "  Ir  the  cattle  of  one 
person  escape  into  the  land  of  another,  it  is  not  any  excuse  that  the 
fences  were  out  of  repair,  if  the  cattle  were  trespassers  in  the  close 
whence  they  came"(y).  So  in  an  action  for  di^mg  a  pit  in  a 
common,  into  which  the  plaintiff's  mare  fell  and  was  killed ;  it  was 
held,  that  the  declaration  ought  to  have  stated,  that  the  mare  was 

(0  Lamhert  ▼.  HeptMrih,  2  Q.  B.  729.  16  ft  16  Vict  e.  76,  n.  66v  67. 

Ik)  Bonner  ▼.  Walker,  Cro.  Eliz.  624.  (n)  Wodton  v.  Salter,  8  Lev.  104. 

But,  if  omhted,  it  might  be  suggested  (o)  CuUy  v.  Spearwrnth  2  H.  Bi  S86. 

under  sect  143  of  the  Com.  Law  Proc.  (p)  Dovatton  v.  Payne,  2  U.  Bi.  527. 

Act  1862.  Iq)  Per  Heath,  J.,  S.  C;  per  WUmet, 

(/)  Silly  V.  Dally,  1  Lord  Rayn.  832.  C.  J.,  in  3  Wils.  126,  ace. 

(m)  Bawkins  v.  Eckles,  2  B.  &  P.  859 ; 
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lawfully  o&  the  commoiiy  otherwise  the  digging  the  pit,  as  against 
the  ptaintiflfy  waa  justifiable^  and  although  the  plaintiff's  mare  fell 
in,  yet  it  was  damnum  absque  injuria  (r).  "  Tne  general  rule  of 
law  isy  that  a  person  is  only  oound  to  take  care  that  his  cattle  do  not 
wander  from  his  own  land  and  trespass  upon  the  land  of  others.  He 
is  under  no  legal  oUigationy  therdPore,  to  keep  up  fences  between 
adjoining  closes,  of  which  he  is  owner;  and  even  where  adjoining 
lands,  which  haye  once  belonged  to  different  persons,  one  of  whom 
was  bound  to  repair  the  fences  between  the  two,  afterwards  become 
the  property  of  the  same  person,  the  pre-existing  obligation  to  repair 
the  fences  is  destroyed  by  the  unity  of  ownership.  And  where  the 
person,  who  has  so  become  the  owner  of  the  entirety,  afterwards 
parts  with  one  of  the  two  closes,  the  obligation  to  repair  the  fences 
will  not  reyiTe,  unless  express  words  be  introduced  into  the  deed 
of  conveyance  for  that  purpose"  (s). 

Right  of  Common, — ^To  an  avowry  for  damage  feasant,  a  right  of 
common  may  be  pleaded  in  bar.  In  a  prescription  for  a  right  of 
common  during  a  certain  portion  of  the  year  only,  it  must  appear 
on  the  face  of  the  plea,  that  the  ri^ht  was  exercised  during  the 
time  allowed  {t).  A  copyholder  claiming  common  in  the  soil  of 
other  persons  than  the  lord,  cannot  prescribe  in  his  own  name  on 
account  of  the  weakness  of  his  estate ;  he  ought  to  prescribe  in  the 
name  of  the  lord,  viz.  '^  that  the  lord  of  the  manor  and  all  his  ances- 
tors, and  all  those  whose  estate  he  has,  had  common  in  such  place 
for  himself  and  his  tenants  at  will,"  &c.  (m).  But  where  a  copyholder 
claims  common  in  the  soil  of  the  lordj  then  he  cannot  prescribe  in 
the  name  of  the  lord ;  for  the  lord  cannot  prescribe  to  have  com- 
mon in  his  own  soil,  and  as  the  copyholder  cannot  prescribe  in  his 
own  name,  he  must  allege,  that  "within  the  manor  there  is  a 
custom  from  time  immemorial,  that  all  customary  tenants  of  certain 
messuages  have  common  in  such  a  place,"  &c.  (x).  The  lord  of  a 
manor  may,  in  respect  of  common  land  in  his  own  manor,  have  a 
right  to  turn  his  own  sheep  on  the  common  of  an  adjoining  manor  (y). 
A  custom  that  every  inhabitant  within  any  ancient  messuage  in  an 
ancient  vill,  by  reason  of  his  commorancy  therein,  has  had  com- 
mon in  the  place  in  question,  is  bad ;  for  inhabitants,  unless  they 
are  incorporated,  cannot  have  by  custom  a  profit  in  another's  soil, 
but  only  in  matters  of  easement,  as  in  a  way  to  a  church,  or  in 
matters  of  discharge,  as  to  be  discharged  of  toll  or  of  tithes  (z) ; 
for  which  latter  they  may,  it  seems,  prescribe  (a).  But  although 
infuxbitants,  on  account  of  the  vagueness  of  the  description,  cannot 

(r)  Blyih  v.  Tophian,  Cro.  Jac  15S.  (y)  Earl  qf  Srfton  y.  Omrt,  £  B.  &  C. 

(«)  Per  BayUy,  J.,  in  Boyle  v.  Tamlyn,  917. 

6  B.  &  C.  337.  (s)  Simth  v.  Gaiewood,  Cro.  Jac  152  ; 

(0  Jaekton  ▼.  Bell,  Cro.  Jac.  637.  Loekwood  v.  Wood,  6  Q.  B.  65. 

(tf)  4  Rep.  81,  b.  (a)  Baker  v.  Brtrewum,  Cro.  Car.  418; 

{*)  Gateward't  case,  6  Rep.  60,  b.  Loekwood  v.  Wood,  6  Q.  B.  63. 
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claim  a  right  in  alieno  solo,  yet  the  occupiers  of  houses  may  set  up 
a  custom  to  cut  turves,  and  occupiers  of  lands  may,  by  custom, 
claim  a  right  in  alieno  solo  {b). 

Tender  of  Amends. — Tender  of  amends  before  the  distress  makes 
^i^M.^t^'^^*^^^^  the  distress  unlawful;  after  the  distress,  and  before  the  impound- 
//4fS^4/^  '  jjjg^  makes  the  detainer  unlawful  (c);  and  this  may  be  pleaded  in 
bar,  Evans  y.  Elliott,  5  A.  &  E.  143.  In  a  case  where  the  sheep 
damage  feasant  had  been  distrained  by  the  avowant,  and  having 
been  placed  in  an  outhouse,  about  200  yards  from  the  place  where 
they  were  taken,  the  plaintiff's  son  applied  to  the  avowant's  wife 
for  the  sheep,  no  one  else  being  on  the  premises.  The  plaintiff's 
son  had  done  business  before  with  the  avowant's  wife  on  the 
subject  of  impounding  the  same  sheep.  Upon  being  asked  what 
amends  she  required,  she  said  23«.  if  they  did  not  impound  the 
sheep,  and  255.  if  they  took  them  to  the  public  pound  at  Leo- 
minster. On  the  part  of  the  avowant,  it  was  contended,  that  the 
tender  came  too  late,  the  sheep  being  already  impounded ;  but  the 
court  ruled  otherwise ;  observing,  that  the  pound  which  will  exclude 
a  tender,  must  be  a  pound  in  which  the  cattle  are  no  longer  in  the 
custody  of  the  party,  but  in  the  custody  of  the  law ;  here  the  agent 
of  the  disti-ainor  (for  the  wife  must  be  so  considered)  admitted  that 
the  sheep  were  destined  for  another  pound,  and  consequently  the 
tender  was  good  (d). 


VIII.  Avowry  for  Rent  Arrear  (e). 

At  the  common  law,  it  was  necessary  for  a  termor,  in  an  avowry 
for  rent  due  from  his  tenant,  to  show  out  of  what  estate  and  in 
what  manner  the  term  was  derived,  because,  particular  estates  bein^ 
created  by  agreement  of  the  parties  out  of  the  primitive  estate,  it 
was  the  office  of  the  court  to  judge,  whether  the  primitive  estate 
and  agreement  were  sufficient  to  produce  the  particular  estate  (/). 
To  obviate  the  difficulties  which  the  avowant  for  rent  arrear  had 
to  encounter,  in  setting  forth  long  and  intricate  titles;  it  was 
enacted  by  11  Geo.  II.  c.  19,  s.  22,  that  defendants  in  replevin 
might  avow  or  make  cognizance  generally,  that  tlie  plaintiff  in  re- 
plevin, or  other  tenant  of  the  lands,  whereon  the  distress  was  made, 
enjoyed  the  same  under  a  grant  or  demise  at  such  a  certain  rent 
during  the  time  wherein  the  rent  distrained  for  incurred,  which 
rent  was  then  and  still  remains  due ;  or  that  the  place,  where  the 

{h)  Adm.  jMT  Cur.,  in  Bean  v.  Bloom,  2  (t)  By  the  21  Hen.  VIII.  c.  19,  8.  2, 

W.  Bl.  928.  avowries  may  be  made  by  the  lord  with- 

(c)  2  Inst  107.  out  naming  the  tenant;    but  this  only 

{d)  See  Thomat  v.  Harr^,  1  M.  &  G.  applies  to  lands  held  of  the  lord  in  fee. 

_  ^  fii^j^ff'ff^   695,  as  to  what  is  sufficient  impounding  See  Bank*  v.  Angell,  7  A.  &  E.  843. 

/i^A^^^y^      to  oust  a  tender;  poti,  p.  1219 ;  mU,  tit.  (/)  SdUy  v.  Dallyy  Salk.  562. 
*' Distress,"  p.  681. 
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distress  was  taken,  was  parcel  of  such  certain  tenements  holden  of 
such  honour,  lordship,  or  manor,  for  which  tenements  the  rent, 
relief,  heriot,  or  other  service  distrained  for,  was  at  the  time  of  such 
distress  and  still  remains  due,  without  further  setting  forth  the 
grant,  tenure,  demise,  or  title,  &c. 

It  is  not  necessary,  in  an  avowry  for  rent  under  this  statute,  to 
aver  that  the  rent  continued  in  arrear,  at  the  time  of  making  the 
avowry  (g).  The  above  section  does  not  extend  to  a  rent-charge, 
services  only  being  mentioned  (h).  In  replevin  against  the  assignee 
of  the  reversion  of  part  of  the  premises  demised,  the  defendant  may 
avow  at  common  law,  stating  the  facts  specially  and  leaving  the 
apportionment  of  rent  to  be  made  by  the  jury,  or  he  may  avow 
generally  under  the  .above  section ;  and  in  the  latter  case,  if  he 
avow  for  the  entire  rent,  or  for  more  or  less  than  his  proportion, 
the  judge  may  amend  the  avowry,  either  by  converting  it  into  an 
avowry  at  common  law,  or  by  altering  the  amount  avowed  for  in 
conformity  with  the  proportionate  value  of  the  several  parts  into 
which  the  reversion  has  oeen  divided  {i).  The  sum  stated  in  the 
avowry  or  cognizance  to  be  due  for  rent  is  not  material ;  for  if  it 
appears  that  less  rent  is  due  than  defendant  has  avowed  or  made 
cognizance  for,  yet  is  he  entitled  to  recover  for  so  much  as  is 
due  (A).  The  demise  must  be  from  the  defendant,  or  some  one 
from  whom  he  claims.  "  The  statute  provides,  that  the  defendant 
shall  not  be  obliged  to  state  in  detail  the  landlord's  title,  but  he  is 
still  required  to  show,  that  the  party  distrained  upon  held  of  the 
party  making  the  distress"  (Z). 

Evidence  that  the  plaintiff  held  under  an  agreement  for  a  lease, 
(where  rent  has  not  been  paid,)  will  not  support  an  avowry  or 
cognizance,  that  the  plaintiff  held  by  virtue  of  a  demise ;  for  there 
is  not  any  demise  either  expressed  or  implied  (m).  Secus,  where 
rent  has  been  paid  (n).  Tenant  from  year  to  year,  during  a  current 
year,  entered  into  an  agreement  for  a  lease  to  be  granted  to  him 
and  A.  B. ;  and  from  that  time  A.  B.  entered  and  occupied  jointly 
with  him.  It  was  held,  that  by  this  agreement,  and  the  joint  occu- 
pation under  it,  the  former  tenancy  was  determined,  although  the 
lease  contracted  for  was  never  granted  (o).  Where  the  avowry  is 
for  parcel  of  a  rent(/?),  or  penalty  (y)  only,  it  ought  to  show  that 
the  residue  has  been  satisfied  or  discharged,  otherwise  it  will  be 
bad  on  demurrer  (r).  If  the  defendant  avow  for  so  much  rent 
arrear,  part  whereof  is  not  due  at  the  time  of  the  distress,  and 
enters  judgment  for  the  whole,  it  will  be  error ;  but  it  may  be  cured 

(g)  Oarkt  ¥.  Datries,  7  Taunt.  72.  Dunk  v.  Hunter,  5  B.  &  Aid.  822. 
{k)  Bulfrit  ¥.  Clarke,  1  N.  R.  56.  (n)  Knight  v.  Benett,  3  Bingh.  361. 

(i)  Robert*  v.  Snelt,  1  M.  &  G.  577.  (o)  Hamerton  v.  Stead,  3  B.  &  C.  478. 

(k)  Forty  v.  Imber.  6  East,  437.  See  Foquet  ▼.  Moor,  7  Exch.  872. 
(/)  Per  miiiams,  J^  Bank*  v.  Angelly  7  (  p)  Hunt  ▼.  Braine*,  4  Mod.  402. 

A.  &  E.  843.  Iq)  HoU  y,  Samhaeh,  Cro.  Car.  104. 

(m)  Hegan  v.   Johnson,  2  Taunt.  148;  (r)  Johneon  y.  Baynet,  12  Mod.  84. 
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before  judgment,  by  abating  the  avowry  as  to  the  part  not  as  yet 
due  {s).  Money  may  be  paid  into  court  on  an  avowry  for  rent 
arrear(f).  A  rent  is  granted  to  A.  for  a  term  of  years,  witti  a 
clause  in  the  deed,  that  A.  and  his  heirs  may  distram  for  the  rent 
during  the  term ;  A.  dies ;  the  executor  shall  have  the  rent  and 
distrain  for  it,  and  not  the  heir  (u). 

One  joint-tenant  may  distrain  for  the  whole  rent ;  but  he  ought 
to  avow  for  part  only  in  his  own  right,  and  tor  the  residue  he 
ought  to  make  cognizance  as  bailiff  to  his  companion  (a;).  Co- 
parceners must  join  in  an  avowry  for  rent  arrear(y).  A.  and  B. 
were  tenants  in  common  in  fee  of  land ;  A.  granted  a  lease  for 
years  of  his  moiety  to  C,  reserving  a  rent ;  C.  assigned  the  lease 
to  the  co-tenant  B. ;  it  was  held,  that  A.  might  distrain  upon  6., 
as  he  came  in  under  the  lessee,  for  rent  arrear,  and  avow  for 
taking  the  distress  in  any  part  of  the  land  (z).  But  generally  one 
tenant  in  common  cannot  distrain  upon  another  (a).  An  avowry, 
justifying  the  taking  a  distress  for  rent  arrear  for  ready  furnished 
lodgings,  is  good;  it  having  been  held,  that  a  landlord  is  entitled 
to  distrain  for  the  rent  of  ready  furnished  lodgings  (6). 

The  5  S^  6  Vict.  c.  64,  s.  18,  enables  defendants  in  replevin 
brought  on  any  distress  for  rent-charge  payable  under  the  act  for 
the  Commutation  of  Tithes,  (6  &  7  Will.  IV.  c.  71,)  and  the  several 
acts  to  amend  the  same,  to  avow  or  make  cognizance  generally,  that 
the  lands  and  tenements  whereon  such  distress  was  made  were 
chargeable  with  or  liable  to  the  payment  of  a  certain  yearly  amount 
of  rent-charge,  under  the  provisions  of  the  statutes  for  the  Com- 
mutation of  Tithes;  which  rent-charge,  or  some  part  thereof,  was 
in  arrear  and  unpaid  for  the  space  of  twenty-one  days  next  after 
some  half-yearly  day  of  payment  thereof,  and  after  ten  days'  notice 
in  writing  as  required  by  the  said  acts ;  and  that  a  certain  amount 
of  rent-charge,  according  to  the  prices  of  com,  as  directed  by  the 
said  acts,  was  at  the  time  of  the  said  distress  due  to  the  person 
entitled  to  the  rent-chai^e. 

Pleas  in  Bar.  Eviction, — To  an  avowry  for  rent  arrear,  the 
plaintiff  may  plead  in  bar  an  eviction  or  expulsion ;  for  that  occa- 
sions a  suspension  of  the  rent.  But  care  must  be  taken,  that  an 
absolute  eviction  is  stated  in  the  plea,  or  at  least  such  facts  as 
amount  in  law  to  an  eviction;  for  where,  to  an  avowry  for  rent 
arrear  for  a  dwelling-house,  the  plaintiff  pleaded,  that  the  defendant 
pulled  down  a  summer-house,  part  of  the  premises,  whereby  the 
plaintiff  was  deprived  of  the  use  thereof;  it  was  held,  that  the  plea 

(«)  Richardt  y,   Con\forth,  Salk.  580.  Mod.  96. 
See  1  Wms.  Saund.  285,  n.  (6),  (8).  (y)  Stedman  v.  Bates,  Lord  Raym.  64. 

(0  Fernon  v.  Wynne,  1  H.  Bl.  24.     See  («)  Snelgar  v.  Heneton,  Cro.  Jac.  61 1. 

15  8i  16  Vict.  c.  76,  s.  70.  (a)  Kemp  y.  Cory,  2  Vent.  228,  283. 

(ti)  Barrel  ▼.  Wilson,  Cro.  Eliz.  645.  (5)  Newman  v.  Jnderton.  2  N.  R.  224. 

(»)  Pullen  ¥.  Palmer,  5  Mod.  73 ;   12 
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was  insufficient,  because  it  stated  merely  a  trespass,  and  not  an 
eviction  (c) ;  though  if  the  plaintiff  had  pleaded  an  eviction  the 
above  fects  would  have  been  sufficient  for  the  jury  to  have  found  a 
verdict  in  his  favour;  per  Lord  Mansfield,  C.  J.,  8,  C.  "  The 
principle  upon  which  eviction  is  a  defence  is  this,  that  rent  issues 
out  ot  the  land  and  is  to  be  paid  out  of  the  profits,  and  if  the  land 
be  taken  away  the  rent  is  discharged"  (d).  And  so  if  part  only  of 
the  land,  from  which  an  entire  rent  is  reserved,  be  taken  away  by 
the  subsequent  tortious  act  of  the  lessor,  or  if  as  to  such  part  the 
demise  be  originally  wholly  void,  the  rent  is  suspended  in  toto, 
8.  a  and  in  error;  1  M.  &  W.  747. 

Non  dimisit  Non  ^^ta^.—The  most  usual  pleas  in  bar  to  an 
avowry  for  rent  arrear  are ;  1.  Non  dimisit ,  that  is,  that  the  avowant 
did  not  demise ;  2.  Non  tenuit  modo  et  formdy  or  that  the  plaintiff 
did  not  hold  the  land  as  alleged.  When  issue  is  joined  on  the 
latter  plea,  the  defendant  is  not  held  to  strict  proof  as  to  the  iden- 
tical time  during  which  he  alleges  the  tenant  to  have  held  and 
enjoyed  the  land  demised.  Hence,  where  the  defendant  made 
cognizance  for  rent  in  arrear  for  two  years  and  a  quarter,  ending 
on  the  25th  December,  1803,  proof  that  the  plaintiff  held  and 
enjoyed  from  the  23rd  of  December,  1801,  was  adjudged  sufficient 
to  entitle  the  defendant  to  a  verdict  for  two  years'  rent  (e). 

Where  the  plaintiff  came  into  possession  under  one  who  had 
paid  rent  upon  a  distress  by  the  defendant;  it  was  held,  that,  afler 
proof  of  that  fact,  the  plaintiff  was  estopped  to  dispute  the  defend- 
ant's tide,  no  other  person  having  claimed,  or  being  shown  to  be 
entitled  to,  the  rent  (/).  Proof  of  payment  of  rent  to  the  avowant 
is  prima  facie  evidence  that  he  is  owner  of  the  land.  But  where 
the  plaintiff  did  not  originally  receive  the  possession  of  the  land  from 
the  avowant,  it  is  competent  to  the  plaintiff,  although  he  has  paid 
rent  to  the  avowant,  or  otherwise  acknowledged  him  as  landlord, 
to  rebut  his  supposed  title,  by  showing  that  he  (the  tenant)  paid 
rent  under  circumstances  which  did  not  entitle  the  avowant  to  the 
rent.  And  such  evidence  may  be  given  on  the  issue  of  non  tenuit  (g). 
So  where  the  defendant's  title  has  determined,  but  the  plaintiff  has 
continued  to  pay  him  rent  in  ignorance  of  the  fact  (A).  "  In 
Rogers  v.  Pitcher,  and  Gravenor  v.  Woodhouse,  (1  Bingh.  38,)  the 
distinction  is  pointed  out  between  the  case  where  a  person  has 
actually  received  possession  from  one  who  has  no  title,  and  the 
ease  where  he  has  merely  attorned,  by  mistake,  to  one  who  has  no 

(e)  Hunt  ▼.  (kpe^  Cowp.  242.  the  plaintiff  claimed,  claimed  under  the 

{d)  Per  Cw.,  NeaU  v.  Mackenzie,  2  C.  defendant 
M.  &  R.  84.  {g)  Rogers  ▼.  Pitcher,  6  Taunt    202. 

(«)  F<or<y  ▼. /mieT)  6  East,  484.  Ace.  Gregory  ▼.  Doidge,  8  Bingh.  474; 

(/)  Ce^  Y.  BUmdy,  1  B.  N.  C.  46,  Ciaridge  v.  MackenzU,  4  M.  8r  G.  148. 

and  no  eYidence  beinr  given  to  rebut  the  But  see  HtUl  v.  Buller,  10  A.  8r  E.  204. 
presumption,  arising  from  the  submission  (A)  Fenner  ▼.  Dnplock,  2  Bingh.  10. 

to  a  distress,  that  the  person  under  whom 
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title.  In  the  former  case,  the  tenant  cannot  (except  under  very 
special  circumstances)  dispute  the  title ;  in  the  latter  he  may"  (t).  In 
Hopcraft  v.  KeySy  9  Bingh.  613,  the  defendant  having  only  a  de- 
feasible title,  demised  to  the  plaintiff  for  years;  before  the  first 
quarter's  rent  was  due,  the  plaintiff  was  evicted  by  title  paramount 
to  defendant's,  and  remained  out  of  possession  for  some  weeks ;  he 
then  entered  a^in  under  a  new  agreement  with  the  person  who 
had  so  evicted  him  :  it  was  held,  that  a  distress  which  had  been 
taken  by  the  defendant,  could  not  be  sustained ;  and  that  the  evic- 
tion might  in  this  case  be  given  in  evidence  on  the  issue  of  non 
tenuit.     And  see  ant€y  tit.  "  Ejectment,"  p.  696. 

Declaration  for  taking  plaintiff's  com  in  four  closes,  naming 
them.  Avowry,  that  plaintiff  held  the  closes  in  which,  &c.,  under 
a  certain  rent,  &c.  Plea,  rion  tenuit.  The  evidence  was,  that  the 
plaintiff  held  the  four  closes  mentioned  in  the  declaration,  and  two 
others  also,  at  the  rent  mentioned  in  the  avowry:  it  was  held,  that 
the  proof  supported  the  avowry;  for  each  part  of  the  land  was 
liable  to  the  whole  rent;  the  tenant,  therefore,  held  the  portion  of 
the  land  mentioned  in  the  declaration  at  the  whole  rent,  and  a 
distress  for  the  whole  might  have  been  taken  on  that  or  any  part  (J), 
But  the  contract  on  which  the  rent  becomes  due  must  be  truly 
stated.  Hence,  where  the  avowry  alleged  that  the  plaintiff  held  at 
a  yearly  rent  of  170/.,  as  tenant  to  A.:  plea,  non  tenuit:  it  was 
held,  that  proof  that  the  plaintiff  held  as  tenant  to  A.  of  two-thirds 
only,  at  a  rent  of  170/.  for  the  whole,  was  a  variance ;  for  the  owner 
of  the  one-third  might  still  distrain  for  his  third  of  the  rent,  and 
the  judgment  in  the  present  case  not  being  pleadable  in  bar,  the 
record  not  disclosing  the  precise  interest  ot  the  defendant,  the 
tenant  would  be  forced  to  pay  one-third  of  the  rent  twice  over  (k). 
So  where  the  defendant  avowed  on  a  contract  for  lOOZ.,  and  proved 
a  demise  at  15*.  an  acre,  amounting  to  111/.;  it  was  held  a  vari- 
ance (/). 

Cognizance  by  defendant  as  bailiff  to  R.  W.  for  rent  arrear  on  a 
demise  from  R.  W.  Plea,  non  tenuit.  It  appeared  by  the  lease 
that  R.  W.  was  a  receiver  appointed  by  the  Court  of  Chancery; 
the  reddendum  was  to  R.  W.,  or  any  future  receiver.  Verdict  ror 
defendant;  which  the  court  refused  to  set  aside,  observing,  that 
the  plaintiff  could  not  take  a  lease  from  R.  W.,  and  then  turn 
round  and  say  that  he  did  not  demise  (wi).  Generally  the  receiver 
should  avow  in  the  name  of  the  person  who  has  the  legal  right  to 
the  rent  (n).  Under  the  plea  of  non  tenuit,  evidence  that  the 
defendant  had  assigned  all  nis  interest  to  the  plaintiff,  and  had  no 

(t)  Per  BayUy,  J.,  in  ComUh  v.  Searell,  (I)  Brown  ▼.  Sayce,  4  Taunt  820. 

S  B.  &  C.  475.  (m)  Dancer  v.  Hastings,  4  Bingh.  2. 

ij)  Hargrove  v.  Shewin,  6  B.  &  C.  84.  (n)  Pitt  v.  Snowden,  8  Atk.  750.     But 

{k)  Philpott    V.    Dobbhuon,    6    Bingh.  see  Bennett  v.  Robint,  5  C.  &  P.  879. 

104. 
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reversion  left  in  him,  which  negatives  his  right  to  distrain,  is 
admissible  (o). 

Riens  in  Arrear, — Riens  in  arrear,  or  no  rent  in  arrear,  may  be 

C leaded  in  bar  to  this  avowry.     This  plea  admits  the  holding  to 
e  as  stated  in  the  avowry.     Hence,  if  the  avowry  state  that  the 
plaintiff  held  the  premises  under  a  rent  reserved  quarterly,  the 

Elaintiff  will  not  be  permitted  to  show,  under  this  issue,  that  he 
eld  under  a  rent  reserved  half-yearly  (/?).  Under  this  plea,  pay- 
ment to  a  ground  landlord,  or  other  incumbrancer  by  title  para- 
mount, may  be  given  in  evidence  (y). 

Tender  of  Arrears, — The  same  rule  holds  in  this  case  as  in  the 
case  of  tender  of  amends  for  damage  feasant  (ante,  p.  1214),  for  if  the 
tenant,  before  distress,  tender  on  the  land  the  arrears  of  rent,  the 
taking  of  the  distress  becomes  wrongful;  and  if  the  distress  has 
been  made,  and  before  impounding  the  arrears  are  tendered,  then 
the  detainer  is  unlawful  (r).  Replevin  for  taking  and  detaining,  &c. 
Avowry  for  rent  arrear ;  plea,  that  after  the  taking  and  before  the 
impounding,  plaintiff  tendered  the  rent  and  expenses.  It  was 
argued  (on  demurrer)  that  there  was  not  any  instance  of  a  replevin 
for  a  mere  detention:  but  the  court  held  the  plea  good;  for  the 
detention  afler  the  tender  satisfied  the  allegation ;  every  unlawful 
detention  was  a  new  taking  ($). 

After  the  distress  has  been  impounded,  a  tender  of  the  rent  and 
charges  is  too  late(0;  and  no  action  lies  for  selling  the  distress 
notwithstanding  such  tender  (ti).  In  Thomas  v.  Harries ,  1  M.  & 
G.  695,  the  question  arose,  what  was  a  sufficient  impounding  to 
oust  a  tender?  Cattle  being  distrained,  the  distrainor  left  a  note, 
stating  their  number,  with  the  tenant,  and  on  the  following  morning 
delivered  to  him  a  notice  of  distress,  in  which  he  stated  that  he 
had  distrained  upon  the  cattle,  and  had  ^'impounded  them  in  the 
place  or  places  thereunder  mentioned."  The  notice  concluded 
thus:  "An  inventory  of  cattle,  &c.  distrained  upon,  and  the  same 
are  impounded  on  the  premises. ^^  It  was  held,  that  the  impounding 
was  complete,  as  agamst  a  tender  subsequent  to  the  notice;  Maule, 
J.,  dissentientCy  on  the  ground  that  the  note  left  at  the  time  of  the 
distress  was  not  itself  an  impounding,  and  that  a  notice  .that  the 
cattle  had  been  impounded  (which  was  what  the  notice  amounted 
to),  could  not  make  that  an  impounding,  which  was  not  so  in  itself; 
and  that  even  if  it  were  a  sufficient  impounding  within  the  1 1  Geo. 
11.  c.  19,  8.  10,  still  it  was  not  sufficient  to  oust  the  tenant  of  his 
right  of  tender :  and  see  per  Erie,  J.,  in  Tennant  v.  Fieldy  27  L.  J., 
Q.  B.  33  ;  in  which  case  it  was  held,  that  where  the  tenant  assented 

(o)  Parmenter  v.  Webber,  8  Taunt  693.  (»)  Evans  v.  Elliott,  6  A.  &  E.  142. 

ip)  HiU  V.  fVright,  2  Esp.  670.  (0  Ladd  v.  Thomat,  12  A.  &  E.  117. 

Iq)  Janet  v.  iforrw,  8  Exch.  742.  (u)  EUu  v.  Taylor,  8  M.  &  W.  416. 
(r)  2  Inst.  1207. 
VOL.  II.  M  M 
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to  the  manner  of  impounding,  by  thanking  the  distrainor  the  next 
day  for  the  way  in  which  the  distress  had  been  conducted,  he 
could  not  afterwards  object  that  no  impounding  had  taken  place. 
See  ante,  p.  1214.  It  is  incumbent  on  a  parl^  pleading  a  tender  to 
be  accurate  in  his  plea,  and  to  prove  a  tender  to  the  iuU  amount 
stated.  HencCy  wnere  defendant  pleaded  nothing  in  arrear  beyond 
16/.,  and  pleaded  a  tender  of  that  sum;  proof  of  a  tender  of  15l  16$. 
was  held  insufficient,  although  the  latter  sum  only  was  proved  to 
be  due  for  rent  (a?). 

NU  habuit  in  tenementis — cannot  be  pleaded  in  bar  to  an  avowry 
for  rent  arrear  by  the  tenant  (for  he  cannot  dispute  his  landlord's 
title)  or  by  a  stranger,  either  at  common  law,  for  that  would  be  to 
call  on  the  defendant  to  set  out  the  title  in  his  replication  he  had 
set  out  before  in  his  avowry,  or  under  the  11  Geo.  II.  c.  19,  s.  11, 
for  that  would  be  to  overthrow  the  statute,  which  was  passed  in 
ease  of  landlords,  and  to  prevent  their  title  from  being  disputed  in 
this  action  (y).  Nor  any  plea  which  amounts  to  nilAabuit;  Aby 
home  V.  Gomme.  Nor  can  evidence  be  given  under  another  form  of 
plea,  but  substantially  raising  that  defence  (z).  But  the  tenant 
may  plead  payment  of  an  annuity  secured  out  of  the  demised  lands 
previously  to  the  demise  to  him,  for  the  arrears  of  which  the  grantee 
nad  threatened  to  distrain  (a).  So  to  an  avowry  for  rent  the  tenant 
may  plead  payment  of  it  to  a  mortgagee,  to  whom  the  premises 
had  been  mortgaged  in  fee  before  the  demise  to  the  plaintiff,  and 
who  had  demanded  payment  from  the  plaintiff,  and  threatened  ^^to 
put  the  law  in  force*'  in  case  of  refusal;  for  such  a  plea  is  not 
a  plea  of  nil  habuit  in  tenementis,  nor  of  eviction  {b),  but  of  riens  in 
arrere  (c). 

Set-off. — There  cannot  be  a  set-off  in  replevin  (rf).  To  an 
avowry  for  rent  arrear,  the  tenant  pleaded  that  a  certain  sum 
(equal  in  amount  to  the  rent  arrear)  was  due  for  ground-rent  from 
the  avowant  to  the  original  landlord;  that  payment  of  that  sum 
was  demanded  of  the  avowant,  who  refused  to  pay  the  same, 
whereupon  the  original  landlord  demanded  payment  of  the  tenant, 
and  threatened  to  distrain,  and  that  tenant,  in  order  to  avoid  a 
distress,  paid  the  ground-rent:  on  demurrer,  the  plea  was  held  to 
be  good;  BuUer,  J.,  observing,  that  there  was  a  difference  between 
a  payment  and  a  set-off,  the  former  might  be  pleaded  to  an  avowry 
(see  supra),  though  the  latter  could  not  (e). 

(«)  John  Y.  Jenkhu,  1  Cr.  &  M.  227.  (a)  Taylor  y.  Zamira,  6  Taunt  524k 

jtce,  as  to  tender  of  amends  in  trespass,  (6)  Johnson  ▼.  Jones,  9  A.  &  E.  809. 

WilHamt  V.  Price,  8  B.  &  Ad.  696  ;  and  (c)  Jones  v.  Morris,  8  Exch.  742. 

see  Marks  ▼.  LdheSy  3  B.  N   C.  408.  (J)  Absalom   v.   Knight,   Barnes,   450, 

(y)  SulUwsn  ▼.  Stradling,  2  Wils.  208 ;       4to  edit. ;  Bull.  N.  P.  181,  S,  C. 

Alehome  ▼.  Gonnm,  2  Bingh.  54.  (e)  Sap^d  v.  FUtcher,  4  T.  R.  511. 

(s)  Parrsfir.  House,  Holt's  N.  P.  C.  489. 
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IX.  Of  the  Verdict  and  Judgment, 
For  the  Plaintiff. — As,  by  the  nature  of  the  proceedings  in 
replevin,  the  goods  distrained  are  delivered  by  the  Registrar  of 
the  county  court  to  the  plaintiff;  if  he  recovers,  he  can  have 
judgment  for  damages  only.  If  the  plaintiff  has  judgment  on  a 
demurrer,  the  form  of  entry  is  'Uhat  the  plaintiff  do  recover  his 
damages,  by  reason  of  the  premises"  (/) ;  whereupon  a  writ  of 
inquiry  is  awarded  to  ascertain  the  damages,  and  on  return  of  the 
inquisition,  final  judgment  is  entered  for  the  damages  found  by 
the  inquisition,  and  costs  de  incremento.  If  the  plaintiff  obtains  a 
verdict,  then  the  jury,  on  that  verdict,  ascertain  the  damages  and 
costs;  and  the  judgment  is,  ''that  the  plaintiff  do  recover  against 
the  defendant  the  damages  assessed  by  the  jurors,  and  costs  de 
incremento  "  {g). 

For  the  Defendant. — In  the  case  of  a  distress  for  rent  arrear, 
(see  posty  p.  1223),  the  17  Car.  II.  c.  7,  has  prescribed  the  mode  of 
proceeding  in  the  four  following  cases  :  — 

1.  If  the  plaintiff  shall  be  nonsuit,  before  issue  joined^  in  any  suit 
of  replevin  by  plaint  or  writ  lawfully  removed,  the  defendant  may 
make  a  suggestion  in  nature  of  an  avowry  or  cognizance  for  the  rent 
arrear,  whereupon  the  court,  upon  prayer  of  the  defendant,  will 
award  a  writ  ot  inquiry  touching  the  sum  in  arrear  at  the  time  of 
the  distress,  and  the  value  of  the  distress.  On  the  return  of  the 
inquisition,  the  defendant  will  have  judgment  to  recover  the  rent 
arrear,  if  the  distress  amounts  to  the  value  of  it ;  if  not,  then  to 
recover  the  value  of  the  distress  (A)  with  full  costs  (i).     Sect.  2. 

2.  If  the  plaintiff  shall  be  nonsuit,  after  co^izance  or  avowry 
made,  and  issue  joined,  the  jurors  that  are  impannelled  to  in- 
quire of  such  issue,  shall,  at  the  prayer  of  the  defendant,  inquire 
concerning  the  sum  of  the  arrears  and  the  value  of  the  distress, 
and  thereupon  the  defendant  is  entitled  to  the  same  judgment  as  in 
case  1.  Sect.  2.  But  the  defendant,  by  not  adopting  this  course, 
does  not  waive  his  right  to  sue  the  sureties  on  the  replevin  bond, 
or  to  sue  out  the  writ  de  retomo  habendo  at  common  law  (A). 

(/)  2Dd  Book  of  Judgm.  20;    Chitt  avowry.     See  form  of  writ  of  inquiry  in 

Fornii,  692  (7th  edit).  this  case,  Chitt  Forms  (7th  edit),  598. 

(g)  Ibid.  {k)  Hefford  v.  Alger^  1  Taunt  218.    In 

\h)  Where  the  value  of  the  cattle  dis-  case  of  the  plaintiff  in  replevin  heing  non- 
trained  shall  not  be  found  to  be  to  the  suit,  the  judgment  at  common  law  is  for 
value  of  the  arrears,  the  party  to  whom  such  a  return,  but  not  for  a  return  irreple- 
arrears  are  due,  his  executors,  or  adminis-  visable.  Cooper  v.  Sherhrooke,  2  Wils.  116. 
trators,  may,  from  time  to  time,  distrain  The  plaintiff  might  therefore  replevy  the 
again  for  the  residue.    Sect  4.  goods  taken  again  and  again.    This  was 

(i)  For  the  form  of  prayer,  writ  of  in-  remedied  by  the  IS  Edw.  I.  c.  2,  which 

quiry.  Judgment,  &c.  see  Lilly's  Entries  provided  for  the  issuing  by  the  plaintiff 

(Srd  edit),  610;  Chitt  Forms  (7th  edit),  in  such  a  case  of  a  writ  called  a  writ  of 

6%lt9tuq.   If  the  plaintiff  be  nonprossed,  second  deliverance,    which    proceeding, 

after  the  defendant  has  avowed,  for  want  however,  since  the  above  statute,  is  prac- 

of  a  plea  in  bar,  it  seems  unnecessary  to  tically  obsolete,  if  not  abolished.      See 

add  a  suggestion,  the  cause  of  the  dbtress  Playtera  v.  Sheering,  1  Ventr.  64. 
being   sufficiently    ascertained    by    the 

'      M  M  2 
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3.  If,  after  cognizance  or  avowry  made,  and  issue  joined,  the 
verdict  shall  be  given  against  the  plaintiff,  the  jurors  that  are  im- 
pannelled  to  inquire  of  such  issue  shall,  at  the  prayer  of  the  de- 
fendant, inquire  concerning  the  sum  of  the  arrears,  and  the  value 
of  the  distress,  and  thereupon  the  defendant  is  entitled  to  the  same 
judgment  as  in  case  1.     Sect.  2. 

It  must  be  observed,  that  if  the  jurors  give  a  defective  verdict, 
e,g,  if  they  find  the  value  of  the  distress,  but  omit  to  find  the  sum 
of  the  arrears,  this  omission  cannot  be  supplied  by  a  writ  of  inquiry  : 
because  the  statute  directs  that  the  jurors,  who  are  impannelled  to 
try  the  issue,  shall  inquire  concerning  the  sum  of  the  arrears  (/). 
The  case  of  Sheave  v.  Cvlpeper  was  recognized  by  Lord  HardwickCy 
C.  J.,  in  i?.  V.  Kynaston,  B.  R.,T.  10  Geo.  II.,  MS.;  where  it  was 
held,  that  the  court  could  not  supply  a  defective  verdict,  where 
several  traverses  had  been  taken  on  a  return  to  a  mandamus,  under 
the  9  Ann.  c.  20,  and  the  jury  had  omitted  to  find  damages  and 
costs  for  the  plaintiff.  Ca.  Temp.  Hardw.  297,  S,  C,  This  point 
was  again  moved  in  Freeman  v.  Lady  Archer,  2  W.  Bl.  763 ;  and 
Gouldy  J.,  then  expressed  a  doubt,  whether  a  writ  of  inquiry  could 
be  granted  to  supply  a  defective  verdict  for  the  defendant  in  Uie  case 
of  an  avowry  for  rent  arrear.  It  appears  clearly,  from  the  case  of 
Skexipe  V.  (fulpeper,  that  it  cannot.  And  in  a  subsequent  case, 
where  the  jury  found  a  verdict  for  the  avowant,  and  damages  to  the 
amount  of  the  rent  claimed  in  the  avowry,  but  did  not  find  either 
die  amount  of  the  rent  in  arrear,  or  the  value  of  the  distress,  and 
judgment  was  entered  for  the  damages  assessed;  it  was  held,  that 
this  judgment  was  erroneous,  and  could  not  be  amended  into  a 
judgment  under  the  statute,  because  the  neglect  of  such  inquiry  by 
the  jury  could  not  be  in  any  manner  supplied  (m). 

But  in  cases  where  the  court  is  not  restrained  by  the  express 
words  of  the  statute  (which  relates  to  rent  arrear  only),  an  inquiry 
may  be  granted  to  supply  omissions  on  the  part  of  the  jury  at  the 
trial  of  the  replevin  (w).  Hence,  where  the  defendant  avowed,  as 
overseer  of  the  poor,  for  a  distress  for  a  rate  under  43  Eliz.  c.  2, 
and  at  the  trial  the  plaintiff  was  nonsuit,  and  the  jury  was  dis- 
charged without  any  inquiry  of  the  treble  damages  given  by  the 
19th  section  of  that  statute  to  defendants  in  case  of  a  nonsuit 
after  appearance;  an  application  was  made  to  the  court  that  the 
avowants  might  have  a  writ  of  inquiry  awarded  to  supply  this 
defect ;  which  application,  after  much  debate,  was  granted  (o).  A 
similar  application  was  made  in  the  case  of  Valentine  v.  Fauxxtty 
2  Str.  1021 ;  Ca.  Temp.  Hardw.  138,  where  a  verdict  had  been 

(/)  Sheape  v.  Culpeper,  1  Lev.  255.  (n)  Dewell  v.  Marshall,  2  W.  Bl.  921 ; 

(m)  Reei  v.  Morgan,  STR.  819.     But  per  Gould,  J.,  3  Wils.  442,  S.  a 

the  court  in  this  case  permitted  the  de-  (o)  Herbert  v.  Waltert,  Ld.  Raym.  59 ; 

fendant  to  amend  his  judgment  by  enter-  Carth.  362,  S,  C. 
ing  a  common  law  judgment. 
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given  for  the  defendant,  who  had  justified  under  the  same  statute, 
43  Eliz.  c.  2;  Lord  Hardwicke^  C.  J.,  (with  whom  the  rest  of  the 
court  concurred,)  was  of  opinion,  that  a  writ  of  inquiry  ought  to 
be  granted,  upon  the  ground,  that  the  words  of  this  section  of  the 
statute  were  sufficient  to  take  in  this  case,  viz.  ^*  that  defendant 
shall  recover  treble  damages,  to  be  assessed  by  the  same  jury,  or 
writ  to  inquire  of  the  damages^  as  the  same  shall  require."  So  in 
the  case  of  an  avowry  for  distress  damage  feasant  (^). 

4.  If  judgment  be  given  upon  demurrer  for  the  avowant  or 
person  making  cognizance,  the  court,  at  the  prayer  of  the  defendant, 
will  award  a  writ  to  inquire  of  the  value  of  the  distress  (q) ;  and 
upon  return  thereof,  the  like  judgment  shall  be  given  as  in  case  1, 
that  is  to  say,  to  recover  the  rent  alleged  to  be  in  arrear  in  the 
avowry  or  cognizance,  if  the  distress  shall  amount  to  the  value  of  it ; 
if  not^  then  to  recover  the  value  of  the  distress,  with  full  costs  (r). 
Sect.  3. 

It  is  worthy  of  remark,  that  this  statute,  which  defines  with  so 
much  accuracy  the  mode  of  proceeding  to  be  adopted  by  a  de- 
fendant who  succeeds  in  a  replevin  suit,  has  not  superseded  the 
judgment  at  common  law,  wnich  may  still  be  entered,  if  the  de* 
fendant  shall  be  so  advised ;  for  the  statute  is  considered  as  giving 
a  further  remedy,  and  not  as  extinguishing  the  remedy  to  which 
the  defendant  was  entitled  at  common  law.  Under  this  view  of  the 
statute,  it  has  been  held,  that  an  avowant  may  enter  a  common  law 
judgment,  and  also  pray  a  writ  of  inquiry  under  the  statute  {s). 
The  statute  is  strictly  confined  to  rents.  And,  therefore,  where  the 
defendant  avowed  for  taking  a  distress  for  a  penalty  for  selling  hay 
off  the  premises,  and  obtained  a  verdict,  and  signed  judgment 
under  the  statute,  the  judgment  was  reversed  in  error ;  Pollitt  v. 
Forrest^  11  Q.  B.  949 ;  although,  if  he  had  avowed  for  additional 
or  penal  rent,  it  would  have  been  otherwise.     S.  C. 


X.   Of  the  Costs  and  Damages. 

1.  As  to  the  Plaintiff. — At  the  common  law,  the  plaintiflP  ob- 
taining judgment  in  replevin  was  not  entitled  to  costs  (0 ;  but  by 
the  Stat,  of  Gloucester,  6  Edw.  I.  c.  1,  s.  2,  the  plaintiff  is  entitled 
to  costs  in  all  cases  where  he  was  entitled  to  damages  antecedently 
to  that  statute;  of  course,  therefore,  the  plaintiff  is  entitled  to  costs 
in  replevin* 

(  p)  Humphrey*  ▼.  Mudale,  Comb.  11.  See  form  of  writ  of  inquiry,  Chitt.  Forms 

(f )  The  amount  of  the  rent  alleged  to  (7th  edit.)  601. 

be  due  in  the  avowry  or  co^izance  being  (r)  See  form  of  judgement,  prayer  of  writ 

admitted  by  the  demurrer,  it  is  not  necea>  of  inquiry,  award  thereof,  &c.    AfovMon 

sary  in  this  case,  as  it  is  in  the  three  pre-  v.  Redshaw,  1  Saund.  195. 

ceding  cases,  that  the  inquiry  should  ex-  («)  Baker  v.  Ladliy  Carth.  264. 

tend  to  the  amount  of  the  rent  in  arrear.  (/)  2  Inst.  288. 
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2.  As  to  the  Defendant. — At  the  common  law,  if  an  avowry,  or 
cognizance,  or  justification,  was  found  for  the  defendant  in  replevin, 
or  if  the  plaintiff  was  otherwise  barred,  the  defendant  was  not 
entitled  to  costs.  By  7  Hen.  VIII.  c.  4,  s.  3,  persons  making 
avowry,  cognizance,  &c.  for  any  rent^  ctistom,  or  servine^  if  their 
avowry,  &c.  be  found  for  them,  or  if  the  plaintiff  be  otherwise 
barred,  shall  recover  their  damages  or  costs,  as  the  plaintiff  should 
have  done  if  he  had  recovered.  By  21  Hen.  VIII.  c.  19,  damages 
and  costs  are  given  to  the  defendants  in  replevin,  not  only  in  the 
cases  provided  for  by  the  preceding  statute,  out  also  in  the  cases  of 
avowries,  &c.  for  damage  feasant,  "  or  for  other  rent  or  rents,"  if 
such  avowries,  &c.  be  found  for  tliem,  or  if  the  plaintiff  be  other- 
wise barred.  And  by  the  4  Jac.  I.  c.  3,  s.  2,  a  defendant  in  any 
action  whatsoever,  obtaining  judgment  upon  verdict  or  nonsuit, 
is  entitled  to  recover  costs  m  every  species  of  action  wherein  the 
plaintiff,  if  he  had  prevailed,  might  have  recovered  them.  See 
Gray  on  Costs,  p.  209. 

A  replevin  was  held  not  to  be  within  the  meaning  of  the  8  &  9 
Will.  III.  c.  11,  s.  1,  which  gave  costs  to  one  or  more  of  several 
persons  improperly  made  defendants  in  actions  of  trespass,  assault, 
false  imprisonment,  or  ejectio  fimuB  («).  But  this  was  remedied 
by  the  o  &  4  Will.  IV.  c.  42,  s.  32,  which  applies  to  all  personal 
actions. 

The  law,  with  respect  to  costs  of  issues  in  replevin,  is  the  same 
generally  as  in  other  actions  {x).  The  4  Ann.  c.  16,  s.  4,  provides 
for  the  defendant  in  any  action,— including,  therefore,  replevin ; — or 
the  plaintiff  in  replevin  pleading,  by  leave,  as  many  pleas  as  may 
be  necessary  for  his  defence ;  and  ( oy  sect.  5)  that,  if  a  verdict  be 
found  upon  any  issue  for  the  plaintiff,  (which  includes  an  avowant 
in  replevin  ( y) )  or  demandant,  costs  shall  be  given  at  the  discretion 
of  the  court  (z),  '^  unless  the  judge,  who  tri^  the  said  issue,  shall 
certify  that  the  said  defendant,  or  tenant,  or  plaintiff  in  replevin,  had 
a  probable  cause  to  plead  such  matter,  which,  upon  the  said  issue, 
shall  be  found  against  him."  But  this  certificate  need  not  be  ap- 
plied for  at  the  trial  (a).  A  defendant  in  replevin  is  subject^  under 
the  above  statute,  to  costs  upon  avowries  not  supported  (6).  The 
81st  section  of  the  Common  Law  Procedure  Act,  1852,  which  puts 
ordinary  actions  on  the  same  footing  as  to  double  pleadings  as 
actions  of  replevin  were  previously  to  that  statute,  provides,  that 
the  costs  of  any  issue,  eitner  of  fact  or  law,  shall  follow  the  finding 
or  judgment  upon  such  issue,  and  be  adjudged  to  the  successful 
party,  &c.,  and  says  nothing  about  any  such  certificate  as  above,  by 
which  the  successful  party  may  be  deprived,  in  certain  cases,  of  the 

(«)  Ingle  y.  Wordsworth,  3  Burr.  1285.  Per  Buller,  J.,  Duherley  v.  Page,  2  T.  R. 

(x)  Gray  on  Costs,  209.  394. 

(y)  Doddy,  ToddrMl,  2  T.  R.  236.  (a)  Cobhett  v.  Orey,  4  Exch.  729. 

(«)  This  applies  to  the  quantum  only.  {b)  Stone  v.  Forsyth,  Dougl.  709,  n. 
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costs  of  issues  found  for  him.  It  would  seem,  therefore,  that,  ex- 
cept, perhaps,  in  actions  of  replevin,  to  which  the  enactment  con- 
tamed  in  the  81st  section  was  unnecessary,  the  power  of  so 
certifying  no  longer  exists. 

By  11  Geo.  II.  c.  19,  s.  22,  defendants  in  actions  of  replevin 
for  distresses  for  rent,  &c.,  and  other  services^  if  the  plaintiff  became 
nonsuit,  or  discontinued  his  action,  or  had  judgment  given  against 
him,  were  entitled  to  double  costs ;  and  are  now,  therefore,  entitled 
to  "  the  full  and  reasonable  indemnity  as  to  all  costs,  charges,  and 
expenses  incurred,  &c.,"  mentioned  in  the  6  &  6  Vict  c.  §7,  s.  2. 
But  this  does  not  apply  to  owners  of  a  tithe  rent-charge,  distraining 
therefor,  under  the  81st  sect,  of  the  6  &  7  Will.  IV.  c.  71  (c). 

(o)  Nnonham  v.  Bevtr,  8  C.  B.  660. 


} 
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CHAPTER  XXXIII. 

RESCOUS. 

The  term  rescous,  as  far  as  it  relates  to  the  sulgect  of  this  chap- 
ter (a),  means  the  setting  at  liberty,  s^inst  law,  a  person  arrested 
by  process  or  course  of  law  (fr).  To  recover  a  compensation  for 
this  injury,  the  plaintiff  may  bring  an  action  of  rescous,  or  an 
action  on  the  case,  against  the  party  guilty  of  the  rescous.  The 
action  of  rescous  having  fallen  into  disuse,  the  usual  mode  of  pro- 
ceeding is  by  an  action  on  the  case ;  to  support  which  it  is  neces- 
sary for  the  plaintiff  to  prove,  if  put  in  issue  by  the  pleadings  (c), — 

1.  The  original  cause  of  action. 

2.  The  writ  and  warrant,  by  the  production  of  copies  of  them, 
sworn  to  be  true  copies  by  a  witness  who  has  compared  and 
examined  them  with  the  originals. 

3.  The  manner  of  the  arrest,  in  order  that  it  may  appear  to  the 
court  whether  the  arrest  was  legal  or  not;  for  without  a  legal 
arrest  there  cannot  be  a  rescue. 

Mere  words  only,  as  if  the  officer  says  to  the  defendant, "  that  he 
has  a  warrant  against  him,  and  that  he  arrests  him,"  will  not  con- 
stitute an  arrest  (£/),  if  the  defendant  afterwards  escapes  from  the 
officer;  but  if  the  defendant  acquiesces,  and  goes  along  with  the 
officer,  this  will  be  considered  as  submitting  himself  to  the  process, 
and  as  complete  an  arrest  as  if  the  officer  had  touched  the  person 
of  the  defendant  (e).  It  is  a  good  arrest  if  a  sheriffs  officer,  having 
in  his  possession  a  writ  of  ca.  sa.y  goes  to  the  house  in  which  the 
execution  debtor  is,  and  thrusting  his  hand  through  the  window 
where  a  pane  of  glass  had  fallen  out,  touches  the  execution  debtor, 
saying,  "  you  are  my  prisoner."  A  touch  is  sufficient,  although  the 
power  is  wanting  to  put  the  debtor  under  corporeal  restraint  (/).  An 
officer  having  two  warrants  in  his  pocket  against  the  defendant  (^), 

(o)  For  rescous  of  distress,  see  antCt  (c)  The    plea    of   not    guilty   **will 

tit.    **  Distress,"  sect.  VTII.     By  5  &  6  operate   as  a   denial   of  the  neglect  or 

Vict.  c.  98,  s.  31,  **if  any  debtor  in  exe-  default  of  the  sheriff  or  his  officers,  but 

cution  shall  escape  out  of  legal  custody,  not  of  the  debt,  judgment  or  preliminary 

the  sheriff,  bailiff  or  other  person  having  proceedings."      Plead.    Rules,    Hil.   T. 

the  custody  of  the  debtor  shall  be  liable  1853,  r.  16. 

only  to  an  action  on  the  case  for  damages  (d)  Genner  v.  Sparktt  Salk.  79. 

sustained  by   the  person   or  persons  at  (e)  Horner  v.  Battyn,   B.    R.,  H.    12 

whose  suit  the  debtor  was  taken  or  im-  Geo.  II.,  Bull.  N.  P.  62.                     • 

prisoned,  and  shall  not  be  liable  to  any  (/)  Sandon  v.  Jervit,  27  L.  J.,  Q.  B. 

action  of  debt  in  consequence  of  such  279  ;  affirmed  by  Exch.Chamb.  (on  6rror), 

escape."  Feb.  4,  1859. 

(6)  1  Inst.  160,  b.  (^)  Hodge*  ▼.  Markt,  Cro.  Jac.  485. 
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at  the  several  suits  of  A.  and  B.,  laid  his  hands  on  the  defendant, 
and  said  to  him,  ^'  I  arrest  you  by  virtue  of  a  warrant  that  I  have ;" 
but  he  did  not  show  the  defendant  the  warrant,  nor  had  it  in  his 
handy  nor  told  the  defendant  at  whose  suit  he  arrested  him,  neither 
did  the  defendant  demand  to  see  the  warrant,  or  to  be  informed  at 
whose  suit  he  was  arrested.  It  was  held;  1st,  That  this  arrest, 
without  showing  the  warrant,  and  without  mentioning  at  whose 
suit  the  defendant  was  arrested,  was  legal,  and  that  it  was  not 
incumbent  on  the  officer  to  show  the  warrant  to  the  defendant  until 
he  obeyed  and  demanded  it.  2ndly,  That  this  arrest  was  legal, 
althougn  the  officer  had  not  the  warrant  in  his  hand,  and  although 
he  had  two  warrants  in  his  pocket  for  the  defendant ;  for,  beins 
under  the  bailifTs  arrest,  he  was  in  custody  for  all  causes  for  which 
the  sheriff  had  made  his  warrant  against  him,  although  the  sheriff 
or  bailiff  did  not  mention  any  specially. 

By  29  Car.  II.  c.  7,  s.  6,  "  No  person  upon  the  Lord's  day  shall 
serve  or  execute  any  writ,  process,  warrant,  order,  judgment,  or 
decree  (except  in  cases  of  felony  or  breach  of  the  peace),  but  the 
service  of  every  such  writ,  &c.  shall  be  void  to  all  intents  and  pur- 
poses." As  it  is  matter  of  public  policy  that  proceedings  of 
the  nature  described  in  the  statute  snould  not  be  executed  on  a 
Sunday,  the  regularity  or  irregularity  of  them  cannot  depend  on 
the  assent  of  the  party  afterwards  to  waive  an  objection  to  such 
proceedings,  because  tiiey  are  in  themselves  absolutely  void  by  the 
statute  (A).  In  the  construction  of  this  statute,  it  has  been  held,  that 
an  arrest  cannot  be  made  on  a  Sunday  for  non-payment  of  a  penalty 
by  a  defendant  who  has  been  convicted  on  a  penal  statute  (t).  The 
statute  prohibits  original  arrests  only  on  Sundays.  Hence  a  de- 
fendant, who  wrongAilly  escapes  from  the  custody  of  the  law,  may 
be  retaken  upon  a  Sunday,  on  fresh  pursuit  (A),  or  by  virtue  of  an 
escape  warrant,  which  is  m  the  nature  of  fresh  pursuit,  for  it  is  not 
origmal  process,  and  a  commitment  upon  it  is  only  the  old  commit- 
ment continued  down  (/).  But  after  a  voluntary  escape,  defendant 
cannot  be  retaken  on  a  Sunday  (m).  So  where  A.  was  arrested  at 
the  suit  of  B.,  and  discharged,  the  sheriff  not  knowing  that  there 
was  also  a  detainer  in  his  office  against  A.  at  the  suit  of  C,  and  on 
the  Sunday  following  the  sheriff  arrested  A.  at  the  suit  of  C,  the 
court  discharged  him  out  of  custody,  considering  the  arrest  on  the 
Sunday,  either  as  an  original  taking,  which  was  prohibited  by  the 
statute,  or  as  a  retaking  afler  a  voluntary  escape,  which  was  bad 
under  the  authority  of  Uie  preceding  case  (n),  where  the  distinction 
between  a  voluntary  and  a  negligent  escape  was  recognized.  A 
person  may  be   arrested   on  a  Sunday  on  an  attachment  for  a 

(A)  Taylor  v.  PhilUpt^  S  East,  155.  Raym.  1028 ;  Salk.  626;  6  Mod.  95. 
(t)  A.  V.  Myeri^  1  T.  R.  265.  (m)    Featherttomhaugh     v.     Atkinson, 

(k)  Admitted  in  Parker  v.  Moor,  Salk.  Barnes,  373. 
626.  (n)  JtkinsoH  v.  Jameson^  5  T.  R.  25. 

(/)  A<iyudged  ia  Parker  ▼.  Moor,  Lord 
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rescue  (o).  But  a  rule  nisi  for  an  attachment  for  non-payment  of  a 
sum  of  money,  pursuant  to  the  master's  allocatur,  cannot  be  served 
on  a  Sunday  (p).  If  a  defendant,  after  an  arrest  on  mesne  process, 
is  rescued  on  his  way  to  gaol,  the  only  remedy  which  the  plaintiff 
has,  is  by  an  action  against  the  rescuers,  since  the  sheriif  is  excus- 
able by  reason  of  the  rescue ;  for  on  mesne  process  the  sheriff  is 
not  bound  to  take  the  passe  comitcUus  with  him,  and  therefore  upon 
such  process  it  is  a  good  return  to  return  the  rescous  {q).  In  an 
action  against  the  sheriff  for  an  escape  on  mesne  process^  if  he 
pleads  a  rescue,  it  is  not  incumbent  on  him  to  snow  that  the 
rescue  was  returned  (r).  If  the  party  is  once  within  the  walls  of 
the  prison  («),  though  the  custody  is  on  mesne  process  only^  yet  a 
rescue  thence  by  anjnpersons  (excepting  the  king's  enemies  (0,  will 
not  excuse  the  sheriff  So  on  writs  of  execution  the  sheriff  cannot 
return  a  rescue ;  for  the  law  supposes  that  the  sheriff  is  attended 
with  his  posse  comitatus  {u).     So  if  the  defendant  is  brought  out  of 

trison  after  judgment,  and  before  any  charge  in  execution  on  a 
abeas  corpus^  and  is  rescued  on  his  way  to  me  judge's  chambers, 
the  sheriff  will  be  answerable  in  an  action  for  an  escape ;  for  it  is  his 
duty,  and  so  he  is  directed  by  the  writ,  to  provide  for  the  sure  and 
safe  conduct  of  the  party  (or).  Where  a  sheriff,  in  obedience  to  a 
warrant  from  a  commissioner  of  bankruptcy,  brings  a  party  whom 
he  has  in  custody  in  execution  for  debt  beyond  the  limits  of  his 
county  in  order  to  be  examined  by  the  commissioner,  he  is  bound 
to  take  such  prisoner  back  again  within  a  convenient  time  after  the 
examination  is  over ;  but  during  the  time  the  prisoner  is  so  neces- 
sarily beyond  the  limits  of  the  sheriff's  county  it  is  sufficient  if  he 
is  accompanied  and  duly  watched  by  the  officer,  and  it  is  no  escape 
by  the  sneriff  that  the  prisoner  is,  during  that  time,  allowed  to  go 
about  with  the  sheriff's  bailiff  to  several  places  and  to  dine  and  sleep 
at  an  inn  (y). 

4.  The  plaintiff  must  prove  the  damage  sustained  by  the  rescue. 
The  true  measure  of  damages  against  the  sheriff,  under  the  5  &  6 
Vict.  c.  98,  s.  31,  is  the  value  of  the  custody  of  the  debtor  at  the 
moment  of  the  escape ;  and  no  deduction  is  to  be  made  on  account  of 
anything  which  the  plaintiff  might  have  obtained  by  diligence  aft;er 
the  escape.  If,  however,  the  plaintiff  has  done  anything  to  aggra- 
vate the  loss  occasioned  by  the  sheriff's  neglect,  or  has  prevented 
the  sheriff  from  retaking  the  debtor,  the  damages  will  be  materially 
affected  by  such  conduct  (z). 

(o)  Willes,  469.  Str.  4S5. 

(  p)  hPIUham  ▼.  Smith,  8  T.  R.  86.  (/)  Per  Coke,  in  his  report  of  Southeote'e 

\q)  May  ▼.  Prohy,  Cro.  Jac.  419.  case,  4  Co.  84,  a. 

(r)  Owrget  v.  Gore^  S  Lev.  46.    See  1  (u)  May  v.  Proby,  1  RoU.  Rep.  441. 

&  2  Vict  c.  110,  for  abolishing  arrest  on  Resolved  per  tot.  Cur, 

mesne  process  in  civil  actions  except  in  («)  Crompton  v.  Ward,  Str.  429. 

certain  cases.  (y)  Niass  v.  Dame,  4  C.  B.  444. 

(«)  May  V.  Prohy,  1  Roll.  Rep.  441.  (s)  Arden  v.  Goodacre,  11  C.  B.  871  ; 

Resolved,  per  tot.  Cur,,  recognized  in  1  S,  C.  20  L.  J.,  C.  P.  184. 
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By  a  contract  of  sale,  the  property  sold  was  to  be  paid  for  in 
ready  money.  The  vendee  induced  ihe  servant  of  Ihe  vendor  to 
deliver  it  for  a  check  upon  a  banker,  by  representing  it  to  be  as 
good  as  ready  money ;  m  fact,  he  had  overdrawn  his  account  for 
many  months.  The  vendor,  after  keeping  the  check  for  two  days, 
presented  it  at  the  bankers,  when  payment  was  refused.  On  the 
same  day  that  the  goods  were  purchased,  the  vendee  gave  a  warrant 
of  attorney  to  a  creditor,  under  which  judgment  was  immediately 
entered  up  and  execution  issued,  and  the  property  in  question 
seized  by  the  bailiif  of  a  liberty;  while  it  was  in  his  custody,  the 
vendor  rescued  it;  it  was  held,  in  an  action  brought  against  the 
latter  by  the  bailiff  of  the  liberty,  for  the  rescue,  that  the  question 
whether  the  contract  of  sale  was  so  vitiated  by  fraud,  as  to  prevent 
the  proper^  in  the  goods  passing  to  the  vendee,  depended  upon  a 
question  of'^fact  which  ought  to  have  been  submitted  to  the  jury; 
viz.y  whether  the  vendee  had  obtained  possession  of  the  goods  with 
a  preconceived  design  not  to  pay  for  them;  for  if  he  had,  that 
would  be  such  a  fraud  as  would  vitiate  the  sale,  and  prevent  the 
property  from  passing  to  him  (a). 

Where  a  draft  for  money  was  intrusted  to  a  broker  to  buy 
Exchequer  bills  for  his  principal,  and  the  broker  received  the  money 
and  misapplied  it  by  purchasing  American  stock  and  bullion, 
intending  to  abscond  with  it  and  go  to  America,  and  did  accord- 
ingly abscond,  but  was  taken  before  he  quitted  England,  and  there- 
upon surrendered  to  the  principal  the  securities  for  the  American 
stock  and  the  bullion,  who  sola  the  whole  and  received  the  pro- 
ceeds: it  was  held,  that  the  principal  was  entitled  to  withhold  the 
proceeds  from  the  assignees  of  the  broker,  who  became  bankrupt 
on  the  day  on  which  he  so  received  and  misapplied  the  money  {b), 

(a)  Earl  Iff  BrUM  v.  WiUmore,  1  B.  &  (6)  Taylor  ▼.  Phmer,  8  M.  &  S.  562. 

C.  514.  See  Gladatfmt  ▼.  Hadwen,  1  M.  &  S.  517. 
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SHIPPING. 
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I.  Of  the  Merchant  Shippinff  Act,  1854,  Part  11,     As 

to  British  Ships:  their  Ownership  and  Registry,   . .     1230 

II.  Of  Masters  and  Seamen:  their  Wages,  Desertion,  ^c, 
and  tite  Statute  relating  thereto,  viz,,  the  above  Act, 
Part  III,  1238 

III.  Of  the  Limitation  of  the  Liability  of  Ship^ovmers,  and 

of  their  Liability  far  Repairs,  §fc 1249 


I.  Of  the  Merchant  Shipping  Act,  1854,  Part  II.    As  to  British 
Ships:  their  Ownership  and  Registry. 

The  Ship  Registry  Act  (a)  having  been  repealed  (b),  and  the  laws 
relating  to  the  subject  of  tiiis  section  having  been  consolidated  by 
the  Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c.  104),  it  will  be 
unnecessary  to  consider  the  enactments  in  force  previous  to  the 
passing  of  that  statute.  The  second  part  of  the  act  contains  the 
provisions  with  which  this  section  is  concerned,  and  these  may,  so 
far  as  they  fSEill  within  the  limits  of  this  work,  be  arranged  under 
the  following  heads,  suggested  by  the  learned  author  of  the  Treatise 
on  Shipping : — 

I.   Wluit  are  the  Privileges  acquired  by  Registry^  p.  1231. 
II.   What  Skips  must  be  or  are  entitled  to  become  and  continue  Registered 
Ships,  p.  1231. 

III.  Who  may  be  Onmers,  p.  1231. 

IV.  At  what  Place  Ships  may  be  registered^  p.  1232. 
V.  Of  the  Certificate  of  Registry,  p.  1283. 

VI.   What  is  required  on  the  part  of  the  Owners  to  obtain  Registry, 
p.  1233. 
VII.  Of  Transfers  and  Transmissions,  p,  1234, 
VIII.  Mortgages,  p.  1234. 
IX.  Certificates  of  Mortgage  and  Sale,  p.  1236. 
X.  Registry  anew  and  Transfer  of  Registry,  p.  1237. 
XI.  What  shall  be  sifficient  Evidence  of  Declarations,  Certificates,  and 
Books  of  Registry,  1237. 

(a)  8  &  9  Vict  c.  8».  (6)  17  &  18  Vict,  c  120. 
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I.   What  are  the  Privileges  acquired  by  Registry. 

The  exclusive  privileges  which  it  was  so  long  the  policy  of  this 
country  to  secure  to  British  ships,  by  means  of  the  enactments 
known  as  '^  The  Navigation  Laws/'  having  been  swept  away  so  far 
as  the  foreign  trade  is  concerned  by  12  &  13  Vict.  c.  29,  and  as 
to  the  coasting  trade  by  17  &  18  Vict.  c.  6,  the  only  privileges  to 
which  a  British  ship  is  now  entitled,  are  those  of  carrying  the 
national  flag,  and  of  claiming  the  national  protection. 

II.  fVhat  Ships  must  he  or  are  entitled  to  become  and  continue  Registered. 

Every  "British  ship"  must  be  registered,  except  certain  coasters 
not  exceeding  fifteen  tons'  burden,  and  certain  fishing  vessels  not 
exceeding  thirty  tons,  employed  on  the  coast  of  Newfoundland  and 
the  vicinity.  And  no  ship  required  to  be  registered  will,  unless 
registered,  be  recognized  as  a  British  ship,  or  be  cleared  out  or 
allowed  to  proceed  to  sea  (c).  British  ships  are  such  as  are  owned 
in  the  manner  mentioned  in  the  next  section,  but  it  is  not  necessary 
that  they  should  be  British  built,  or  that  the  crew  should  be  wholly 
or  in  part  British  seamen,  as  was  formerly  the  case  (d). 

The  registry  of  the  ship  specifies  the  names  of  all  registered 
owners,  and  the  proportions  in  which  they  are  interested  («);  and 
on  transfer  of  the  ship,  or  any  share  therein,  the  new  owner  must 
be  r^stered  as  transferree  (/).  The  consequence  of  omitting  to 
register  a  transfer  will  be,  that  the  transferror  will  continue  com- 
petent to  dispose  absolutely  of  the  interest  transferred  {g). 

The  commissioners  of  customs,  or  the  governor  of  any  British 
possession,  are  empowered,  under  special  circumstances,  to  grant  a 

Eass  within  her  Majesty's  dominions  to  a  British  ship  without 
eing  registered  (A). 
If  any  registered  ship  is  either  actually  or  constructively  lost, 
taken  by  the  enemy,  burnt,  or  broken  up;  or  by  reason  of  a  transfer 
to  any  persons  not  qualified  to  be  owners  of  British  ships,  or  other- 
wise ceases  to  be  a  JBritish  ship,  notice  must  be  given  to  the  regis- 
trar, and  her  certificate  of  registry  must  be  delivered  up  (t).  And, 
as  will  be  more  fully  explained  in  a  subsequent  page  (A),  if  a  ship 
is  so  altered,  as  not  to  correspond  with  the  register,  she  must  be 
registered  anew  (0- 

.III.   Who  may  be  Owners, 

The  owners  must  be  either:-— 1.  Natural-bom  British  subjects; 
provided  that  any  such  subject,  who  has  taken  the  oath  of  alle- 

(e)  Sect.  19.    See  Benyon  v.  Cresnoell,  (g)  Sect  48. 

12  Q.  B.  899.  ih)  Sect.  98. 

(d)  See  8  &  9  Vict.  c.  89,  n.  18,  19,  (>)  Sect.  53. 

and  12  &  18  Vict.  c.  29,  s.  7.  (k)  Pott,  p.  1287. 

(tf)  Sect.  42.  (/)  Sect.  84. 

(/)  Sect.  57. 
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giance  to  a  foreign  state,  must  subsequently  take  the  oath  of 
allegiance  to  her  Majesty,  and  reside,  or  be  partner  in  a  house 
carrying  on  business  within  her  dominions,  or  be  a  member  of  a 
British  factory.  2.  Persons  made  denizens  or  naturalized,  subject 
to  a  similar  proviso.  3.  Bodies  corporate  established  under,  sub- 
ject to  the  laws  of,  and  having  their  principal  place  of  business  in 
the  United  Kingdom,  or  some  Britisn  possession  (m). 

The  property  in  a  ship  must  be  divided  into  sixty-four  shares ; 
but  not  more  than  thirty-two  individuals  can  be  registered  owners 
of  one  ship,  except  in  cases  of  joint  ownership,  or  ownership  by 
transmission,  on  death,  bankruptcy,  insolvency,  or  marriage  (n). 
No  peraon  can  be  registered  as  owner  of  a  fractional  part  of  a 
share ;  but  any  number,  not  exceeding  five,  may  be  re^stered  as 
joint  owners  of  a  ship,  or  of  a  share  or  shares  therein.  Joint  owners 
will  constitute  one  person  only  as  regards  the  above  rule  relating 
to  the  number  of  owners,  but  are  not  entitled  to  dispose  of  their 
shares  in  severalty  (o). 

No  notice  of  any  trust,  express,  implied  or  constructive,  can  be 
registered ;  but  the  registered  owner  may  dispose  absolutely  of  the 
ship  or  share  in  respect  whereof  he  is  registered,  subject  to  the 
matters  appearing  on  the  register  book  (p).  The  rule  relating  to 
the  number  of  owners,  however,  will  not  affect  the  beneficial  title 
of  any  number  of  persons  or  of  any  company  represented  by,  or 
claiming  under,  any  registered  owner  or  joint  owner  (y). 

If  the  property  in  any  ship  or  share  devolves  on  any  person  not 
qualified  to  own  Britisn  ships,  on  death,  or  on  the  marriage  of  a 
female  owner,  the  Court  of  Chancery,  or  other  appropriate  court, 
may  order  a  sale  of  the  interest  so  transmitted  (r). 

IV.  At  what  Place  Ships  may  be  registered. 

The  registry  may  be  made  at  any  port  or  place  in  the  United 
Kingdom  or  isle  of  Man,  approved  by  the  commissioners  of  cus- 
toms for  the  registry  of  ships,  or  within  her  Majesty's  dominions 
abroad,  as  mentioned  in  the  30th  section  of  the  act.  And  the  port 
or  place  at  which  any  British  ship  is  registered  for  the  time  being 
will  be  considered  her  port  of  registry,  or  that  to  ^hich  she  be- 
longs («).  The  registry  may  be  transferred  from  port  to  port,  but 
without  prejudice  to  the  rights  of  parties  interested  (Q. 

(m)  Sect.  18.    See  R,  v.  Jmaud,  9  Q.  part  owners  in  the  ship  and  ita  earnings, 

B.  806.  &c.,  see  Green  v.  Brigge^  6  Hare,  895 ; 

(n)  See  sects.  68  to  64.    Any  number  Alexander  v.  Simms,  18  Beav.  80 ;  28  L.  J., 

of  owners  on  whom  a  ship  or  share  may  Chan.  721  ;  Darby  v.  Bainetf  9  Hare,  369. 

devolve  by  such  transmission  may,  if  qua-  {p)  See  sect  43. 

lified,  be  registered,  and  will  count  as  one  (q)  Sect.  37. 

person  only  within  this  rule.    Sect.  60,  (r)  Sects.  62,  63,  pott,  p.  1234. 

post,  p.  1284.  («)  Sect  33. 

(o)  Sect  37.    As  to  the  interests  of  (t)  Sects.  89,  90,  91. 


SHIPPING.  1233 

V.  Of  the  Certificate  of  Registry, 

On  completion  of  registry,  the  registrar  grants  the  certificate  of 
registry,  comprising  the  following  particulars :  —  1 .  The  ship's  name 
and  port ;  2,  her  description ;  3,  the  master's  name ;  4,  the  par- 
ticulars of  her  origin ;  and  5,  the  names  of  the  ownere  and  the  pro- 
portions in  which  they  are  interested,  to  be  indorsed  (m).  And  any 
change  of  ownership,  or  of  the  master,  must  be  indorsed  by  the 
proper  oflScer(ar).  If  the  ship's  certificate  be  lost,  mislaid,  de- 
stroyed or  detained  (y),  a  fresh  certificate  will  be  granted  {z).  If 
a  ship  is  acquired  by  British  owners  at  a  foreign  port,  a  provisional 
certificate  may  be  granted,  available  for  six  months,  or  till  the 
ship's  arrival  at  a  port  where  there  is  a  British  registrar  (a).  And 
a  pass  granted  under  special  circumstances  by  the  commissioners 
of  customs,  or  the  governor  of  a  British  possession,  to  an  unregis- 
tered ship  to  proceed  within  her  Majesty's  dominions,  will  have  the 
same  effect  as  a  certificate  (i). 

The  certificate  should  be  in  the  custody  of  the  master  (c),  and 
may  only  be  used  for  the  purposes  of  the  navigation  of  the  ship, 
and  is  not  subject  to  detention  on  account  of  any  lien,  charge  or 
interest  claimed  in  respect  of  the  ship(<2).  And  if  die  ship  is 
actually  or  constructively  lost,  taken,  burnt,  broken  up,  or  ceases 
to  be  British,  the  certificate  is  to  be  delivered  up  («). 

VI,   What  is  required  on  the  Part  of  the  Owners  to  obtain  Registry. 

The  application  for  registry  must  be  made  by  one  or  more  of  the 
owners,  or  their  agent,  appointed  by  writing ;  except  in  the  case  of 
a  corporation,  whose  application  must  be  by  agent  appointed  under 
the  common  seal(/).  JBefore  registry,  the  ship's  name  and  port 
must  be  painted  on  her  stem  (g) ;  and  she  must  be  surveyed  by  an 
official  surveyor,  and  the  particulars  as  to  her  description  certified 
by  him  (A).  No  person  can  be  registered  as  owner  of  the  ship,  or 
any  share  therein,  until  he  has  made  a  declaration  of  ownership, 
containing  the  particulars,  and  in  the  form  required  by  the  act(»). 
A  certificate  from  the  builder,  together  with  the  bill  of'^sale,  if  any, 
by  virtue  of  which  the  ship  or  share  has  become  vested  in  the 
party  requiring  to  be  registered,  must  be  produced ;  but  in  case  of 
foreign-built  ships  the  builder's  certificate  may,  under  some  circum- 
stances, be  dispensed  with.     If  the  ship  has  been  condemned,  an 


(m)  Sect  44.  &  C.  41 ;  Castenove  v.  Clayton^  2  Moo.  & 

(x)  Sects.  46,  46.  R.  553  ;  A.  v.  WaUh,  1  A.  &  E.  481.    The 

(y)  Sect.  51.  master  has  no  lien   on    the    certificate. 

(«)  Sects.  48,  49.  Gibton  v.  Ingo^  6  Hare,  162. 

(a)  Sect.  54.  (e)  Sect.  53. 

(5)  Sect.  98.  (/)  Sect.  35. 

(c)  ArkU  V.  Htn^ell,  27  L.  J.,  M.  C.           {g)  Sect.  84. 

110.  (A)  Sect.  36. 

{d)  Sect.  50.     See  Bowen  v.  Fox,  10  B.  (t)  Sects.  88,  39. 
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official  copy  of  the  condemnation  must  also  be  produced  (A).  In 
case  of  incapacity,  the  declaration  may  be  made  by  the  guardian, 
committee,  or  otlier  proper  substitute  (1) ;  and  the  act  gives  the 
registrar  power,  with  the  sanction  of  the  commissioners  of  cus- 
toms, if  reasonable  cause  exists,  to  dispense  with  the  declarations 
and  evidence  required  by  the  act,  subject  to  certain  conditions  (m). 

VII.  Of  Transfers  and  Tranmissions, 

A  registered  ship  or  any  share  therein,  when  disposed  of  to 
qualified  British  owners,  must  be  transferred  by  bill  of  sale,  in  the 
form  contained  in  the  act,  to  be  executed  by  the  transferror,  in  the 

!)resence  of  and  attested  by  one  or  more  witnesses  (n).  No  trans- 
erree  may  be  registered  until  the  declaration  required  by  the  act 
has  been  auly  made  (o).  The  transfer  is  to  be  registered  at  the 
ship's  port  of  registry,  and  the  fact  of  registry,  with  the  date  and 
hour  thereof,  will  be  indorsed  on  the  bill  of  sale  by  the  registrar. 
And  all  the  biUs  of  sale  will  be  registered  in  the  order  of  their  pro- 
duction to  the  registrar  (/>).  If  the  property  in  the  ship  or  share 
becomes  transmitted  in  consequence  of  the  death,  bankruptcy^  or 
insolvency  of  a  registered  owner,  or  of  the  marriage  of  a  female 
owner,  a  declaration  according  to  the  form  prescribed  in  the  act 
must  be  made  (9),  and  appropriate  evidence  given  (r),  whereupon 
the  person  or  persons  entitled  will  be  registered  as  owners  of  the 
transmitted  share  («).  In  case,  on  the  marriage  of  a  female  owner, 
or  death,  the  ship  or  share  becomes  vested  in  any  person  not 
qualified  to  own  British  ships,  the  Court  of  Chancery,  or  other  ap- 
propriate court,  may  order  a  sale  of  the  interest  of  the  unqualified 
person  (^),  provided  the  application  is  made  within  four  weeks  of 
the  event,  causing  the  transmission  or  such  further  time  not  ex- 
ceeding a  year  from  such  event,  as  the  court  may  allow,  and  if  the 
application  is  not  so  made,  the  ship  or  share  will  be  forfeited  («). 
And  the  act  gives  power  to  the  Court  of  Chancery,  or  other  appro- 
priate court,  to  malce  an  order  to  prohibit  for  a  time,  to  be  named 
therein,  any  dealing  with  such  ship  or  share  (x), 

VIII.   Of  Mortgages. 

A  registered  ship  or  any  share  therein  may  be  made  a  security 
for  a  loan  or  other  valuable  consideration,  by  means  of  a  mortgage, 

(*)  Sect.  40.  (p)  Sect  57. 

(l)  Sect.  99.  Iq)  Sect.  58. 

(ot)  Sect.  97.  (r)  Sect  69. 

(n)  Sect  55,     It  would  appear  that  a  («)  Sect.  60.     These  persons,  however 

vessel   unnecessarily  registered  may   be  numerous,  will  be  considered  as  one  per- 

transferred  without  a  bill  of  sale.     Benyon  son  only  in  reckoning  the  thirty-two  per- 

V.  Crestioell,  12  Q.  B.  899.     See  Duncan  v.  sons  entitled  to  be  registered.     Jbid, 

Tindatl,  13  C.  B.  258,  decided  on  the  re-  (0  Sects.  62,  6S. 

pealed  statute.  («)  Sect.  64. 

(o)  Sect.  56,  (x)  Sect  65, 
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which  muBt  be  in  the  form  given  by  the  act.  And  all  such  port- 
ga^es  will  be  registered  at  the  ship's  port  of  registry  (y),  in  the 
order  of  their  production  to  the  r^istrar,  who  will  indorse  on  the 
mortgage  a  memorandum  of  the  registry^  and  the  date  and  hour 
thereof  (z).  On  the  discharge  of  such  mortgage  being  duly  proved 
to  the  registrar,  he  will  make  an  entry  of  me  fact  in  the  register- 
booky  whereupon  the  estate  which  had  passed  to  the  mortgagee 
will  vest  in  the  parties  entitled  to  the  mterest  which  had  been 
mortgaged  {a).  Mortgagees  will  be  entitled  to  priority  according 
to  the  date  at  which  each  instrument  is  registered,  and  not  accord- 
ing to  the  date  of  the  instrument  itself,  notwithstanding  any  ex- 
press, implied,  or  constructive  notice  (b). 

The  mortgagee  will  not,  by  reason  of  his  mortgage,  be  deemed 
the  owner,  nor  will  the  mortgagor  be  deemed  to  have  ceased  to  be 
owner  of  the  ship  or  share,  except  so  far  as  may  be  necessary  for 
making  the  security  available  (c).  But  every  mortgagee  will  have 
power  absolutely  to  dispose  of  the  ship  or  share ;  no  subsequent 
mortgagee,  however,  can  exercise  this  power,  except  under  the  order 
of  %  court  of  competent  jurisdiction,  without  the  concurrence  of 
every  prior  mortgagee  (£?).  Under  the  analogous  clauses  of  the 
repealed  statutes,  it  was  held,  that  a  vendee  (e)  of  the  ship,  or  a 
mortgagee  in  possession  (/),  was  entitled  to  the  accruing  freight, 
but  mat  a  mortgagee  who  had  done  no  act  towards  taking  posses^ 
sion,  was  not  so  entitled.  So  it  was  held,  that  a  transfer  of  a  share 
transferred  a  right  to  a  corresponding  share  of  the  freight  (g).  It 
was  also  held,  that  where  a  transfer  was  in  form  absolute,  a  court 
of  law  might,  nevertheless,  look  at  the  real  nature  of  the  transac- 
tion, and  see  that  it  was  by  way  of  mortgage  only  (A) ;  and,  on  its 
appearing  that  the  mortgagee  had  taken  no  steps  to  obtain  posses- 
sion, they  held,  that  he  was  not  entitled  to  the  accruing  freight  (»)• 

No  registered  mortgage  of  any  ship  or  share  will  be  affected  by 
any  act  of  bankruptcy  committed  by  the  mortgagor  after  the  regis- 
tration of  the  mortgage,  notwithstanding  that  the  mortgagor  may 
have  the  ship  or  share  in  his  possession  and  disposition,  and  be  the 
reputed  owner  thereof,  but  the  mortgage  will  be  preferred  to  the 
claim  of  the  assignees  (k). 

Any  transfer  of  the  mortgage  may  be  registered  in  the  same  way 

(y)  Sect  66.  that  case. 

'«)  8ecL  67.  (/)  Keriwell  ▼.  BUhop,  2  C.  &  J.  629 ; 

a)  Sect  68.  Dean  v.  M'Ghie,  4  Bingh.  45. 

ft)  Sect.  69.  (g)  Lindsay  v.   Oibbt,  22  Beav.  622; 

(e)  Sect.  70.    See  Irving  ▼.  Riehardwn,  2  Jur.  (N.  S.)  1039. 
2  B.  &  Ad.  198.  (A)  Myera  v.  JVillis,  17  C.  B.  77  j  Lang- 
id)  Sect  71.     See  Hay  v.  Fairbaim,  ton  v.  Horttmt  6  Beav.  9. 
2  B.  &  A.  198.  (i)  Gardner  v.  Caxenove,  1   H.  ft  N. 

(e)  Morriaon  w,  Parsont,  2  Taunt.  407.  422. 

See  also  De  Poihonier  ▼.  De  Matta,  27  L.  {k)  Sect  72 ;  12  ft  18  Vict.  e.  106,  i. 

J.,  Q.  B.  260,  and  equiuble  replication  in  125,  ante,  p.  267. 

VOL.  II.  N  N 


1 


1236  SHIPPING. 

as  the  original  mortgagee/),  and  in  case  of  transmission,  the  ac- 
quired interest  is  also  to  be  registered  (jn), 

IX.  Certificates  of  Mortgage  and  SaUm 

The  registered  owner  of  any  ship  or  share,  if  desirous  of  dis- 
posing thereof  by  way  of  mortgage  or  sale,  at  any  place  out  of  the 
country  or  possession  in  which  the  ship's  port  of  registry  is 
situated  (n),  may  obtain  from  the  registrar  a  certificate  of  mortgage 
or  sale  as  the  case  may  require  (o) ;  on  registering,  the  names  of  the 
persons  by  whom  the  power  is  to  be  exercised  (p),  the  maximum 
charge  to  be  created  or  minimum  price  to  be  taken  (if  such  restric- 
tion IS  wished),  the  place  where  the  power  is  to  be  exercised,  and 
the  limit  as  to  time  (q).  The  power  conferred  by  the  certificate  of 
mortgage  must  be  exercised  in  conformity  therewith ;  and  every 
mortgage  is  to  be  indorsed  thereon  by  a  registrar  or  British  con- 
sular officer.  No  bond  fide  mortgage  made  thereunder  can  be 
impeached  by  reason  of  the  previous  death  of  the  grantor ;  and,  if 
the  certificate  specifies  the  place  at  which,  and  a  limit  of  time  not 
exceeding  twelve  months  within  which  the  power  is  to  be  exer- 
cised, a  bona  fide  mortgage,  without  notice,  will  not  be  prejudiced 
by  the  bankruptcy  or  insolvency  of  the  grantor  (r).  Mortgages  so 
indorsed  on  the  certificate  take  priority  over  all  mortgages  subse- 
quent to  the  registry  of  the  certificate  of  mortgage  ;  and  mortgages 
under  the  certificate  take  priority  inter  se  in  the  order  of  their  m- 
dorsement  (5).  The  discharge  of  any  such  mortgage  may  be 
indorsed  on  the  certificate,  as  provided  for  in  the  act ;  and  the  cer- 
tificate of  mortgage  itself  may  be  delivered  up  to  the  registrar  who 
granted  it,  to  be  cancelled  on  registration  of  any  unsatisfied  mort- 
gages effected  by  virtue  of  it  {t). 

Certificates  of  sale  can  only  be  granted  for  the  sale  of  an  entire 
ship,  and  are  subject  to  the  same  conditions,  in  respect  to  the  death, 
bankruptcy,  and  insolvency  of  the  grantor,  as  the  certificate  of 
mortgage  (m).  If  the  ship  is  sold  to  a  qualified  British  owner,  the 
transfer  must  be  by  bill  of  sale  in  the  prescribed  form,  and  registry 
anew,  stating  all  mortgages,  will  be  necessary  {x).  If  the  snip  is 
sold  to  a  party  not  qualified  to  be  the  owner  of  a  British  ship,  the 
certificates  of  sale  and  registry  must  be  duly  forwarded  to  the  re- 
gistrar of  the  ship's  port  of  registry,  whereupon  the  ship's  registry 
will  be  considered  closed,  except  as  to  any  unsatisfied  mortgage  or 
certificate  of  mortgage  ( y) ;  and  in  case  of  default  in  production  of 
the  certificates,  the  unqualified  person  will  be  considered,  by 
British  law,  as  having  acquired  no  title  to  or  interest  in  the  ship. 


(0  Sect  78.  (r)  Sect.  80. 

Im)  Sects,  74,  75.  («)  7Wrf. 

(n)  Sect.  78.  (0  Ibid, 

(0)  Sect.  76.  (if)  Sect.  81. 

(p)  Sect.  78.  (x)  IbitL 

{q)  Sect  77.  (y)  Ibid, 
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If  no  sale  is  made  in  conformity  with  the  certificate,  it  is  to  be 
delivered  up  to  be  cancelled,  after  which  it  will  be  void  to  all 
intents  {z). 

The  registered  owner  of  any  ship,  or  share,  in  respect  whereof  a 

certificate  of  mortgage  or  sale,  specifying  the  place  where  the  power 

f  is  to  be  exercised^  nas  been  granted,  may  revoke  the  certificates  by 

'  notice  to  be  given,  through  the  registrar  of  the  ship's  port,  to  the 

registrar  or  consular  officer  at  such  place  (a). 

X.   Registry  Anew  and  Transfer  of  Registry. 

j  Whenever  a  registered  ship  is  so  altered  as  not  to  correspond 

with  her  registry,  it  will  be  necessary  to  register  the  alteration,  and 
either  a  new  certificate  will  be  granted,  or  the  alteration  will  be 
indorsed  on  the  old  one  (ft) ;  unless  the  registrar  of  the  port  where 
the  alteration  takes  place,  or  the  first  port  the  ship  enters,  thinks  fit 
to  require  registration  anew  ;  and  if  this  port  does  not  happen  to  be 
the  ship's  port  of  registry,  a  provisional  certificate  or  indorsement 
will  be  granted  for  the  ship's  use  until  her  return,  so  as  to  be  regis- 
tered anew  (c).  On  failure  of  such  registry  anew,  or  registry  of 
alteration,  the  ship  will  no  longer  be  recognized  as  British  (d). 

On  any  change  of  ownership  in  the  ship  she  may  be  registered 
anew,  at  the  option  of  the  owners  {e).  And  the  registry  may  be 
transferred  from  one  port  to  another,  on  the  application  of  all 
parties  registered  either  as  owners  or  mortgagees  (/),  without  pre- 
judice to  the  rights  of  the  several  parties  interested  (^). 

On  sale  of  a  ship  to  a  qualified  British  owner,  by  virtue  of  a 
certificate  of  sale,  registry  anew  is  required  (A). 

XI.  Evidence — what  shall  be  sufficient  Evidence  of  Declarations^  Certificates 
and  Books  of  Registry. 

Great  inconvenience  having  arisen  from  registering  officers  being 
served  with  subpoenas  requiring  them  to  produce  the  declarations 
and  books  of  registry,  the  legislature  has  deemed  it  expedient  to 
dispense  with  their  attendance;  and  for  that  purpose  has  enacted 
that  every  person  may,  upon  payment  of  a  fee  not  exceeding  one 
shilline,  inspect  the  register  book  at  any  reasonable  time  during 
office  hours  (i).  And  that  every  register  or  declaration  made  in 
pursuance  of  the  second  part  of  the  act  in  respect  of  any  British 
ship,  may  be  proved  in  any  court  of  justice,  or  before  any  person 
having,  by  law,  "or  by  consent  of  parties,  authority  to  receive  evi- 
dence, either  by  the  production  of  the  original,  or  by  an  examined 
copy  thereof,  or  by  a  copy  thereof  purporting  to  be  certified  under 


(s)  Sect.  81. 

(e)  Sect.  88. 

(a)  Sect.  83. 

(/)  Sect.  89. 

(b)  Sect.  84. 

{g)  Sect.  91. 

(c)  Sects.  85,  86. 
\d)  Sect.  87. 

(A)  Sect  81. 

(1)  Sect  92. 
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the  hand  of  the  registrar  or  other  person  having  the  chaise  of  the 
original;  which  certified  copies  he  is  hereby  required  to  ramish  to 
any  person  applying  at  a  reasonable  time  for  the  same,  upon  pay- 
ment of  one  snilling  for  each  such  certified  copy;  and  every  such 
register  or  copy  of  a  register,  and  also  every  certificate  of  registry 
of  any  Britisn  ship,  purporting  to  be  signed  by  the  registrar  or 
other  proper  officer,  shall  be  received  in  evidence  in  any  court  of 
justice,  or  before  any  person  havii^,  by  law,  or  by  consent  of  the 
parties,  authority  to  receive  evidence,  as  primi  facie  proof  of  all  the 
matters  contained  or  recited  in  such  register  when  the  re^ster  or 
such  copy  is  produced,  and  of  all  matters  contained  in  or  mdorsed 
on  such  certificate  of  registry,  and  purporting  to  be  authenticated 
by  the  signature  of  a  registrar,  when  such  certificate  is  produced  **  (A). 
Tne  act  contains  a  similar  provision  in  respect  to  documents  in  the 
custody  of  the  Registrar-General  of  Seamen  (I),  See  7  WilL  IV.  k 
I  Vict.  c.  89,  intituled,  ''An  Act  to  amend  the  Laws  relating  to 
burning  or  destroying  Buildings  and  Ships." 


II.  Of  Masters  and  Seamen:  their  Wages,  Desertion,  ifc,  17  ^  IS 
Vict.  c.  104,  Part  III. 

Shipping  Offices,  S^c.y  p.  J  238. 

Engagement  of  Seamen  and  Ship's  Articles,  p.  1239. 

Allotment  of  fVages,  p.  1?40. 

Discharge  and  Payment  of  fVages,  p.  1?41, 

Legal  Right  to  Wages,  p.  1242. 

Forfeitures  and  Desertion,  p.  1244. 

Official  Logs,  p.  1246. 

Mode  of  Recovering  Wages,  p.  1247. 

The  legislature  has  thought  fit  to  make  several  provisions  re- 
lating to  seamen  employed  m  merchant  ships,  for  the  protection  of 
the  seamen,  the  better  securing  their  wages,  and  to  guard  against  de- 
seition.  By  the  third  part  of  the  act(m)  it  is  provided  that  shipping 
offices,  superintended  by  shipping  masters,  are  to  be  established  at 
the  principal  seaports  (»),  for  the  purpose  of  keeping  registries  of 
the  names  and  cnaracters  of  seamen,  of  superintending  and  facili- 
tating their  engagement  and  discharge,  and  securing  their  presence 
on  board  when  engaged  (o).  In  order  to  guard  aeainst  the  evils 
which  have  so  long  been  felt  of  incompetent  persons  oeing  entrusted 
with  the  command  of  ships,  the  act  provides  for  the  institution  of 
examinations  for  masters  and  mates  (j?),  and  enacts,  that  no  foreign- 
going  ship,  or  home  trade  passenger  ship,  shall  go  to  sea  fi-om  any 
port  in  the  kingdom,  unless  the  master  and  one  or  more  of  the 

(*)  Sect  107.  (n)  Sect  122. 

(/)  Sect  277.  (o)  Sect  124. 

(m)  See  also  the  repealed  sUtute  7  &  {p)  Sect  131. 
S  Vict  c  112. 
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mates,  according  to  the  class  of  ship,  is  fbrnished  with  a  proper 
certificate  of  competency  or  service  (p). 

Engagement  of  Seamen  and  Ship^s  Articles, 

The  masters  of  all  ships,  other  than  coasters  of  less  than  80 
tons  registered  tonnage,  are  bound  to  enter  into  an  agreement, 
in  the  form  sanctioned  by  the  Board  of  Trade,  with  every  sea- 
man whom  they  carry  to  sea  from  any  port  in  the  kingdom  (q). 
This  agreement,  usually  known  as  "the  ship's  articles,"  must 
be  dated  at  the  time  of  the  first  signature,  must  be  signed  by  the 
master  before  any  seaman  signs,  and  must  contain  the  following 
particulars  as  terms  thereof: — L  The  nature,  and,  as  far  as  prac- 
ticable, the  duration  of  the  intended  voyage  or  engagement;  2. 
The  number  and  description  of  the  crew,  specifying  now  many 
are  engaged  as  sailors;  3.  The  time  at  which  the  seaman  is  to 
be  on  board,  or  to  begin  work;  4.  The  capacity  in  which  each 
seaman  is  to  serve ;  5.  The  amount  of  wages  he  is  to  receive ;  6. 
The  scale  of  provisions;  7.  Certain  regulations,  if  any,  as  to 
conduct,  fines,  and  the  like  (r).  The  agreement  is  to  be  framed 
so  as  to  admit  stipulations,  to  be  adopted  at  the  will  of  the  master 
and  seamen  in  each  case,  as  to  advance  and  allotment  of  wages, 
and  may  contain  any  other  stipulations  not  contrary  to  law  ($). 
Colonial  ships,  however,  may  use  here  for  single  seamen,  an  agree- 
ment conformable  to  the  law  of  the  colony  to  which  they  belong  (t). 
An  omission  on  the  part  of  the  master  in  getting  the  articles  signed 
by  seamen,  before  carrying  them  to  sea,  although  it  will  subject 
him  to  a  penalty,  will  not  render  the  ship  unseaworthy,  or.the 
voyage  illegal  (u). 

In  the  case  of  foreign-going  ships,  the  following  rules  are  to  be 
observed : — The  agreement  (except  for  substitutes)  is  to  be  signed 
in  duplicate  by  each  seaman,  in  presence  of  a  shipping  master,  who 
is  to  have  it  explained  to  him,  and  attest  his  signature.  One  part 
is  to  be  retained  by  the  shipping  master,  and  the  other  delivered  to 
the  master;  and  tne  latter  must  contain  a  form  for  the  signatures 
of  substitutes  and  persons  engaged  after  the  first  departure  of  the 
ship,  in  respect  to  whom  special  provisions  are  made  (x).  Foreign- 
going  ships,  however,  may  use  running  agreements  to  extend  over 
two  or  more  voyages  in  certain  cases  (y).  In  the  case  of  home- 
trade  ships,  crews  or  single  seamen  may,  if  the  master  thinks  fit, 
be  engaged  before  a  shipping  master,  as  in  the  case  of  foreign- 
going  ships,  and  if  they  are  not  so  engaged,  the  master,  before  the 
ship  puts  to  sea,  or  as  soon  after  as  practicable,  must  cause  the 
agreement  to  be  read  over,  and  explained  to  each  seaman,  who  is 

(p)  Sects.  134,  135,  136,  161,  162.  («)  Ibid. 

(q)  Sect  U9.    The   agreement  is  of  (0  ^^*^' 

couree  several,  not  joint     See  Frazer  v.  (u)  Redmond  v.  SnUth,  7  M.  dc  G.  457 1 

Haitouy  2  C.  B.,  N.  S.  512,  as  to  its  con-  8  Scott,  N.  it  2^0,  S,  C. 

struction.  (x)  Sect  150. 

(r)  Ibid.  (y)  Sects.  151,  152,  153,  154. 
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thereupon  to  sign  it  in  presence  of  an  attesting  witness  (z).  The 
agreement,  however,  may  be  made  with  the  owners  to  serve  in  one 
or  more  of  their  home-trade  ships  (a).  And  before  the  act  a  similar 
stipulation  as  to  foreign-going  ships  was  held  to  be  legal  (ft).  If 
seamen  are  engaged  abroad  at  any  place  where  there  is  a  British 
consular  officer,  his  sanction  must  be  obtained  and  endorsed  on 
the  agreement,  subject  to  the  same  rules  as  in  respect  of  shipment 
before  a  shipping  master  (c),  but  an  omission  on  this  point  will  not 
avoid  the  agreement  (rf). 

In  order  to  prevent  the  agreement  being  tampered  with,  and  to 
ensure  its  full  protection  to  the  seamen,  the  act  provides  that  every 
erasure,  interlineation,  or  alteration  (except  as  to  substitutes  and 
persons  engaged  after  the  ship's  first  departure)  shall  be  wholly 
moperative  unless  proved  to  have  been  made  with  the  consent  of 
all  persons  interested,  by  the  written  attestation  of  a  shipping 
master,  justice,  officer  of  customs,  or  other  public  functionary;  or 
if  abroad,  of  a  British  consular  officer,  or  of  two  respectable  British 
merchants,  if  there  is  no  such  officer  {e).  The  master  must,  at  the 
commencement  of  the  voyage  or  engagement,  cause  a  copy  of  the 
agreement  (omitting  signatures)  to  be  duly  posted  up  on  board  (/). 

Any  seaman  may  bring  forward  evidence  to  prove  the  contents 
of  any  agreement,  or  otherwise  support  his  case,  without  producing 
or  giving  notice  to  produce  the  agreement,  or  any  copy  thereof 
thus  affording  an  important  exception  to  the  ordinary  rules  of 
evidence  {g).  Any  seaman  who  has  signed  the  agreement  and  is 
discharged  before  the  commencement  of  the  voyage,  or  the  earning 
of  a  month's  wages,  without  his  own  default,  will  be  entitled,  in 
addition  to  such  wages  as  he  may  have  earned,  to  compensation 
not  exceeding  a  month's  wages,  and  may  "  recover  such .  compen- 
sation as  if  it  were  wages  duly  earned"  (A). 

/Allotment  of  JVages, 
All  stipulations  for  the  allotment  of  any  part  of  the  wages  during 
the  seaman's  absence,  which  are  entered  into  before  the  commence- 
ment of  the  voyage,  must  be  inserted  in  the  agreement,  and  allot- 
ment notes  must  be  in  the  form  prescribed  by  the  Board  of  Trade  (f). 
These  allotment  notes,  if  made  m  favour  of  the  wife,  father,  mother, 
grandfather,  grandmother,  child,  grandchild,  brother  or  sister  of 
the  seaman,  may,  subject  to  certain  restrictions,  be  sued  on  by 
such  relations  in  the  county  court,  or  be  enforced  summarily  before 
justices;  but  it  seems  that  they  could  not  be  enforced  by  them  in 
the  superior  courts  (A). 

(«)  SecL  155.  (g)  Sect.  165. 

(a)  Sect.  156.  (A)  Sect.  167. 

lb)  Fraxer  v.  Nation,  2  C.  B.,  N.  S.  516.  (i)  Sect.  168.    The  fact  of  the  advance 

(c)  Sect.  160.  being  made  in  clothes,  &c.,  and  not  in 

Id)  Frazer  v.  Hatton,  supra,  money,  will  not  vitiate  an  advance  note. 

ie)  Sect.  163.  M'Kane  v.  Johnson,  6  W.  R.  658. 

(/)  Sect  166.  (*)  Sect,  169. 
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Discharge  and  Payment  of  IVages, 

In  the  case  of  British  foreign-going  ships,  all  seamen  discharged 
in  the  United  Kingdom  must,  and  in  the  case  of  home-trade  ships 
may,  be  discharged  and  receive  their  wages  in  presence  of  a  ship- 
ping master,  unless  some  competent  court  otlierwise  directs  («). 
The  master  must  enter  all  deductions  in  a  book  to  be  kept  for  that 
purpose,  and  which  must,  if  required,  be  produced  upon  the  hear- 
mg  before  any  competent  authority  of  any  question  relating  to  such 
payments;  and  he  must  deliver  an  account  of  the  wages  in  the 
prescribed  form  at  least  twenty-four  hours  before  discharge  of  the 
seaman  (m).  The  master  or  owner  and  any  of  the  crew  are  entitled 
to  refer  any  question  whatever  which  may  arise  between  them,  and 
which  both  parties  may  agree  in  writing  so  to  submit,  to  a  shipping 
master,  who  must  hear  and  decide  such  question ;  and  every  award 
(for  which  no  stamp  is  required)  so  made  by  him  will  be  binding 
on  both  parties,  and  will,  m  any  legal  proceeding  which  may  be 
taken  in  the  matter,  be  deemed  conclusive  as  to  the  rights  of  the 
parties.  Any  document  purporting  to  be  such  submission  or 
award,  will  be  primd  facie  evidence  thereof  (n). 

Upon  completion  before  the  shipping  master  of  any  discharge 
and  settlement,  the  master  or  owner  and  each  seaman  must  re- 
spectively sign,  in  the  presence  of  the  shipping  master,  a  mutual 
release  in  the  prescribed  form  of  all  claims  in  respect  to  the  past 
voyage  or  engagement.  This  document  the  shipping  master  is  to 
sign  and  attest,  whereupon  it  will  operate  as* a  mutual  discharge 
and  settlement  of  all  demands  between  the  parties  in  respect  of  the 
past  voyage  or  engagement ;  and  in  cases  in  which  discharge  and 
settlement  before  a  shipping  master  are  required,  no  payment,  re- 
ceipt, settlement  or  discharge  otherwise  made,  will  operate  as  a 
release  or  satisfaction  of  any  claim,  or  be  admitted  as  evidence 
thereof  (o).  The  shipping  master  is  to  retain  the  original,  and,  after 
completion  of  the  business,  transmit  it  to  the  Registrar-General 
of  Seamen  to  be  recorded  and  preserved  (p) ;  and  copies  certified, 
either  by  the  shipping  master  or  the  registrar-general,  are  receivable 
in  evidence  and  nave  the  same  effect  as  such  original  (y). 

The  shipping  master  must,  if  required,  sign  and  give  to  the  master 
an  account  of  the  whole  amount  paid  before  him,  which  will  be 
evidence  as  between  the  master  and  his  employers  of  the  payments 
therein  mentioned  (r). 

Upon  every  discharge  before  a  shipping  master,  the  master  is  to 
sign  a  report  as  to  the  seaman's  conduct,  character,  and  qualifica- 
tions, to  DC  recorded  by  the  Registrar-General  of  Seamen  (5). 

(/)  Sect.  170.  (q)  Secu.  175,  277. 

(m)  Sect.  171.  (r)  Sect.  175. 

(n)  Sect  173.  (*)  Sect.  176.    A«  to  forgery  of  cha- 

!o)  Sect.  175.  racter,  &c.,  see  the  section,  and  R,   v. 

p)  Sect.  277.  fViUon,  6  W.  R,  503. 
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Legal  Rights  to  Wages. 

A  seaman's  right  to  wages  and  provisions  is  taken  to  commence 
either  at  the  time  at  which  he  commences  work,  or  at  the  time 
specified  for  such  commencement,  or  presence  on  board,  whichever 
first  happens  («).  No  seaman  can,  by  agreement,  forfeit  his  lien  on 
the  ship,  or  forego  any  remedy  for  the  recovery  of  wages ;  and  any 
stipulation  in  the  agreement  inconsistent  with  the  act,  or  for  the 
abandonment  of  wa^es  on  loss  of  the  ship,  or  of  any  right  in  the 
nature  of  salvage,  will  be  wholly  inoperative  (t).  The  rule  quaintly 
expressed,  by  saying  that ''  freight  is  the  mother  of  wages"  (u),  has 
been  abrogated,  so  far  as  Britisn  and  colonial  ships  are  concerned, 
and  in  such  ships  the  right  to  wages  is  no  longer  dependent  on  the 
earning  of  fireignt ;  but  in  case  of  wreck,  or  loss  of  the  ship,  proof 
that  the  seaman  has  not  exerted  himself  to  the  utmost  to  save  the 
ship,  cargo,  and  stores,  will  bar  his  claim  (x).  If  the  seaman  dies 
during  the  voyage,  the  wages  will  ordinarily  be  payable  pro  rat&  (y). 
Where  the  service  terminates  prematurely,  on  account  of  the  wreck 
or  loss  of  the  ship,  or  on  account  of  the  seaman's  being  left  on 
shore  under  a  certificate  of  inability,  or  volunteering  into  me  navy 
without  having  deserted,  he  will  be  entitled  to  wages  for  the  time 
of  service  prior  to  such  termination,  but  not  beyond  it  (z).  Wages 
do  not  accrue  for  any  time  during  which  the  seaman  refiises  to 
work,  nor  during  his  imprisonment  for  any  oiFence  committed, 
unless  the  court  otherwise  order  (a).  An  embargo  does  not  put  an 
end  to  the  contract  of  the  seamen  for  wages,  or  suspend  their  right 
to  wages  during  its  continuance,  if  the  seaman  serves  out  the 
voyage  (i).  But  where  the  service  is  wholly  put  an  end  to  by  a 
supenor  authority,  as  by  the  seaman  being  sent  home  by  a  naval 
court  as  a  witness  in  a  case  of  felony,  wages  will  not  be  payable 
beyond  the  time  of  his  leaving  the  ship  (c).  But  if  the  seaman  re- 
mains on  board  he  will  be  entitled  to  his  full  wages,  notwithstanding 
that  he  has  been  unable  to  work  on  account  of  illness  or  accident  (d) ; 
and  if  he  receives  any  hurt  or  any  injury  in  the  service  of  the  ship, 
the  expenses  of  medical  attendance  and  subsistence  until  he  is  cured, 
brougnt  home,  or  dies ;  and  if  he  dies,  of  his  burial,  are  to  be  de- 
frayed by  the  owners  (e).  So,  also,  all  medicines  and  medical  and 
surgical  attendance  given  on  board  are  to  be  paid  for  by  the 
owners  (/) ;  who  are  bound  to  provide  certain  medicines  for  the 

(«)  Sect.  181.  (x)  Sects.  185,  215;  and  see  Taylor  y, 

(t)  Sect.  182.  The  master  has  no  claim  Laird,  1  H.  &  N.  266. 
on    the  accruing  freight,  either  for  his  (a)  Sect  186. 

waffes  or  for  monies  disbursed  for  the  use  (b)  Beale  v.   Thompson,  4  East,    546 ; 

of  Uie  ship.     Gibson  v.  Ingo,  6  Hare,  112.  1  Dowl.  299,  S.  C  ;  Johnson  v.  Broderick, 

(u)  As  to  this,  see  Abbott,  454.    The  4  East,  566. 
master  was  not  within  the  rule.     Hawkins  (c)  Melville  v.  De  Wolf,  4  E.  &  B.  844. 

V.  Tivitzell,  5  E.  &  B.  883.  {d)  Abbott,  450 ;  ChandUr  ▼.  Grieves,  2 

(«}  Sect  183.  H.  Bl.  606. 

iy)  See  Cutter  ▼.  Powell,  6  T.  R.  320 ;  (e)  Sect  228. 

2  Smith's   Lead.  Cas.   1  ;    Armstrong   v.  (/)  Ibid, 

Smith,  1  N.  R.  299:  Abbott,  453. 
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ship's  use  {g)y  in  default  of  which  an  action  may  be  maintained  by 
any  seaman  whose  health  suffers  (A). 

In  a  case  where  the  defendant  gave  a  written  promise  to  pay  the 
plaintiff's  intestate  a  ctoss  sum  (thirty  guineas),  provided  he  pro- 
ceeded, continuedy  and  did  his  duty  as  second  mate  in  a  certain 
ship,  from  Jamaica  to  Liveq>ooI,  and  the  intestate,  who  had  regu- 
larly performed  his  duty,  died  about  a  month  after  the  ship  had 
sailed,  and  before  her  arrival  at  Liverpool;  and  it  appeared,  that 
the  common  rate  of  wages  was  4/.  per  month,  when  tne  party  was 
paid  in  proportion  to  the  time  he  served,  and  that  the  voyage  was 
generally  performed  in  two  months :  it  was  held,  that  the  repre- 
sentative of  the  intestate  was  not  entitled  to  recover  any  wages  on 
the  express  contract,  because  it  was  an  entire  contract,  and  not  divi- 
sible ;  nor  on  an  implied  contract,  by  reason  of  the  axiom  of  law,  that 
where  the  parties  have  entered  into  an  express  contract,  no  other 
can  be  implied  (i).  During  a  voys^e  the  ship  was  wrecked,  and 
the  captain  gave  the  manners  an  order  upon  the  owners  for  the 
amount  of  their  wages  to  the  date  of  the  wreck,  acknowledging,  at 
the  same  time,  that  he  had  hired  them  by  the  month.  It  was  held, 
that,  under  these  circumstances,  no  action  for  wages  could  be  main- 
tained by  the  mariners  against  the  captain,  at  least,  without  proving 
that  they  first  made  a  demand  upon  the  owners  (A). 

There  is  no  implied  warranty  by  the  master  or  owners  to  the 
seaman  of  seaworthiness ;  consequently,  a  count  alle^n^  that  the 
plaintiff  eng^ed  the  defendant  to  serve  on  board  a  Bntish  ship,  as 
a  common  seaman,  and  laying  tor  breach,  that  the  vessel  was  leaky 
and  unseaworthy,  whereby  the  plaintiff  was  continually  wet,  and 
was  subjected  to  excessive  labour,  and  became  unwell,  is  bad  on 
demurrer  (/)• 

The  wages  are  payable,  in  the  case  of  a  home-trade  ship,  within 
two  days  of  the  termination  of  the  agreement,  or  of  the  discharge, 
whichever  first  happens ;  and  in  the  case  of  other  ships  (except 
certain  whalers  ana  partnership  ventures)  within  three  days  of  the 
delivery  of  the  cargo,  or  five  days  of  the  seaman's  discharge,  which- 
ever first  happens  (m).  In  all  cases,  however,  the  seaman  is  en- 
titled to  be  paid  at  the  time  of  his  discharge,  one-fourth  of  the 
balance  due  to  him ;  and  in  case  of  default  in  any  of  the  above 
cases,  the  master  or  owner  will  be  liable  to  pay  to  the  seaman  a 
sum  not  exceeding  two  days'  pay,  for  every  day  not  exceeding  ten 
during  which  the  payment  is  delayed,  without  sufficient  cause,  such 
sum  to  be  recoverable  as  wages  (n).     This  extra  payment,  however, 

(g)  Sect.  224.  V.  Blaekall,  1 1  Q.  B.  358. 

(A)  Couch  ▼.  Steel,  8  E.  &  B.  402.  (k)  Forsbwm  v.  Kruger,  8  Campb.  197. 

(I)  CiUier  ▼.  Powell,  6  T.  R.  820 ;  2  (/)  Couch  ▼.  Steel,  tupra. 

Smith's  Lead.  Caa.  1.     See  also  Appleby  (m)  Sect  187. 

▼.  Doda,  8  East,  800 ;  Jeste  ▼.  Roy,  1  C.  M.  (n)  Ibid, 
&  R.  816;  1  Lord  Kaym.689,  789 ;  Mills 
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will  not  become  due  where  the  wages  are  kept  back  oh  account  of 
an  untenable  claim  to  a  further  sum  raised  by  the  seaman,  notwith- 
standing that  the  sum  really  due  has  not  been  tendered  (o).  The 
master  may  legally  dismiss  a  seaman  for  mutiny  (p). 

When  a  written  agreement  is  made^  a  seaman  cannot  recover 
any  money  agreed  to  be  given  in  reward  for  his  service  which  is 
not  specified  in  the  articles  (q).  Thus,  where  a  sailor  brought  an 
action  against  the  master,  and  declared  on  an  agreement,  wnereby 
it  was  stipulated,  that  the  sailor  should  have  a  certain  sum  per 
month  during  a  voyage  from  London  to  Africa,  and  thence  to  the 
West  Indies,  and  also  so  much  money  as  should  be  the  average 
price  of  a  negro  slave  in  the  West  Indies,  but  in  the  ship's  articles 
no  mention  was  made  of  the  money  to  be  paid  to  the  plaintiff  as 
the  average  price  of  the  negro  slave;  it  was  held,  that  the  additional 
perquisites  of  the  average  price  of  a  negro  slave  could  only  be  con- 
sidered as  wages,  and  therefore  ought  to  have  been  inserted  in  the 
written  agreement  (r).  In  like  manner  it  has  been  held,  that  a 
sailmaker,  serving  in  a  ship  belonging  to  the  East  India  Company, 
cannot  recover,  upon  a  promise  to  pay  him  a  monthly  sum,  beyond 
the  wages  mentioned  in  the  ship's  articles  which  had  been  signed 
by  him  as  a  sailmaker  {$).  Seamen,  by  signing  the  ship's  articles, 
undertake  to  do  all  they  can  under  all  the  emergencies  of  the  voy- 
age, and  sell  all  their  services  until  it  shall  be  completed.  Conse- 
quently, a  promise  by  the  master  in  the  course  of  the  voyage,  to 
Say  wages  beyond  those  stipulated  for  is  void  for  want  of  consi- 
eration ;  even  though  the  ship  has  become  short-handed  by  deser- 
tion, and  the  master  si^s  fresh  articles  at  the  increased  rate  (0- 
However,  it  has  been  decided  in  a  recent  case,  that  if  the  ship 
has  become  so  short-handed  as  to  make  it  dangerous  to  life  to  go 
to  sea  in  her,  it  is  not  incumbent  on  the  seaman  to  go  on,  and  that, 
in  such  case,  an  agreement  made  in  port  to  go  to  sea  and  work  the 
ship  in  that  state  at  an  increased  rate  of  pay  is  binding  (u). 

Forfeitures  and  Desertion. 

Any  seaman,  who  has  been  lawfully  engaged,  committing  any  of 
the  following  offences,  will  be  liable  to  be  punished  as  follows : — 

1.  For  desertion,  he  will  be  Uable,  in  addition  to  a  term  of  im- 

1)risonment,  to  forfeit  all  or  any  part  of  the  clothes  and  effects  he 
eaves  on  board,  and  all  or  any  part  of  the  wages  which  he  has 
then  earned,  and  also,  if  the  desertion  takes  place  abroad,  at  the 

(o)  Frazer  v.  Haiton,  2  C.  B.,  N.  S.  HarrU  v.   Watson,  Peake,  72;  Harris  v, 

512.  Carter,  S  E.  &  B.  559;  Frazer  v.  Hatton, 

(p)  Rennoy,  Bemutty3Q.B,  768.  2  C.  B.,  N.  S.  525.    See  Ctutterhuck  t. 

\q)  Abbott,  447.  Cqffin,  4  Scott,  N.  R.  509 ;  S  M.  &  G. 

(r)   WhUe  v.  WiUon,  2  B.  &  P.  116.  842  ;  Car.  &  M.  273,  as  to  a  promise  by 

(«)  Elsworth  ▼.  Woolmore,  Abbott,  447 ;  a  captain  in  tbe  navy  to   pay  his  cook 

5  Esp.  84.  wages  in  addition  to  his  pay. 

(0  SHlk  V.  Meynek,   2  Campb.   317;  (u)  ^ar%  v.  Poii«on&v»  7  E.  &  B.  872 ; 

Thompson  v.  Havelock,  1    Campb.    527;  The  Mobile,  3  Jtir.  (N.  S.)  893. 
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discretion  of  the  court,  to  forfeit  all  or  any  part  of  the  wages  he 
may  earn  in  any  other  ship  until  his  next  return  to  the  United 
Kingdom,  and  to  satisfy  any  excess  of  wages  paid  to  any  substitute 
engaged  in  his  place  (or). 

2.  For  neglecting,  without  reasonable  cause,  to  join  his  ship,  or 
proceed  to  sea  in  her,  or  for  absence  without  leave,  &c.,  in  addition 
to  imprisonment,  to  forfeit,  at  the  discretion  of  the  court,  a  sum  not 
exceeding  two  days'  pay,  and  six  days'  pay  in  addition  for  every 
twenty-four  hours'  absence,  or  the  expenses  of  a  substitute  (y). 

3.  For  quitting  the  ship  without  leave  after  her  arrival,  but  be- 
fore she  is  placed  in  security,  to  forfeit  a  sum  not  exceeding  a 
month's  pay  (z).  Where  a  seaman  who  had  signed  the  articles, 
absolutely  quitted  the  ship  without  any  animus  revertendi  after  her 
arrival,  and  being  moored  at  her  port  of  delivery,  but  before  her 
cargo  had  been  discharged ;  it  was  held,  that  he  did  not  thereby 
incur  a  total  forfeiture  of  his  wages,  but  only  of  a  month's  wages, 
under  the  corresponding  section  of  a  repealed  statute  (a). 

4.  For  wilfully  damaging  the  ship,  stores  or  cargo,  or  embezzle- 
ment thereof,  to  forfeit  out  of  his  wages,  the  loss  thereby  sustained, 
as  well  as  imprisonment  (6). 

6.  For  causing  loss  or  damage  by  smuggling,  on  conviction,  to 
reimburse  the  master  or  owner,  and  the  whole  or  any  part  of  the 
wages  may  be  retained  in  satisfaction  (c).  Various  other  breaches 
of  discipline  will  also  subject  the  seaman  to  different  forfeitures  {d). 

A  formal  entry  of  the  above  offences  is  to  be  made  and  signed 
according  to  the  act  in  the  official  log  and  read  over,  or  a  copy  given 
to  the  offender,  and  his  reply,  if  any,  also  to  be  entered.  In  any 
subsequent  legal  proceeding  these  entries  must,  if  practicable,  be 
produced  and  proved,  or  the  court  may,  in  default,  refuse  to  receive 
evidence  of  the  offence  (e). 

When  desertion  takes  place  abroad,  it  must  be  certified  on  the 
ship's  articles  by  the  British  consul,  or  in  his  absence,  by  two  re- 
spectable resident  merchants  (/),  on  production  of  the  entry  in  the 
official  log.  The  consul  or  merchants  will  make  and  certify  copies 
of  the  entry  in  the  log  and  of  the  certificate  of  desertion,  to  be 
transmitted  to  the  Registrar-General  of  Seamen,  and  such  copies 

Jmrporting  to  be  so  made  and  certified,  and  certified  to  have  come 
rom  the  custody  of  the  registrar,  will,  in  legal  proceedings  relating 
to  such  desertion,  be  received  as  evidence  of  the  entries  {g).  In 
questions  as  to  forfeiture  of  wages  for  desertion,  it  will  be  sufficient 
tOT  the  party  insisting  on  the  forfeiture  to  show  that  the  seaman 

(x)  Sect  248.    This  section  varies  ma-  (b)  Sect.  243. 

terially  from  the  corresponding  provision  (c)  Sect.  243. 

of  the  repealed  statute  7  &  8  Vict,  c  112,  (d)  Ibid, 

8.  9.  (0  Sect.  244. 

(/ 


(y)  IhUL  (/)  Sect.  207. 

Ibid.  {g)  Sect  249. 

at  Donald  V.  Jopling,  4  M.  &  W.  285. 
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was  engaged  in  or  belonged  to  the  ship,  that  he  quitted  her  before 
completion  of  the  voyage  or  engagement,  and  that  the  desertion  has 
been  duly  entered  in  the  officid  log,  after  which  proof  it  will  lie  on 
the  seaman  to  produce  a  proper  certificate  of  dischvge,  or  show 
that  he  had  sufficient  reason  tor  leaving  his  ship. 

Where  the  seaman  contracts  for  wages  by  the  voyage  by  the 
run,  or  by  the  share,  and  not  by  time,  the  forfeitures  are  to  be 
calculated  proportionately  (A). 

All  clothes,  wages,  &c.  forfeited  for  desertion,  are  to  be  applied, 
in  the  first  instance,  towards  the  reimbursement  of  the  expanses 
caused  to  the  ship  by  the  desertion,  and  subject  thereto  to  he  paid 
into  the  exchequer,  to  to  to  the  consolidated  fund.  All  other  for* 
feitures  of  wages  will,  in  the  absence  of  specific  directions  to  the 
contrary,  be  for  the  benefit  of  the  master  or  owner  by  whom  the 
wages  are  payable.  Wages  forfeited  for  desertion,  if  earned  sub- 
sequently>  may  be  recovered  by  the  master  or  owner  of  the  ship 
from  which  the  desertion  takes  place,  or  his  agent,  in  the  same 
manner  as  the  deserter  might  otherwise  have  recovered  them  (t). 
And  questions  concerning  the  forfeiture  of  or  deductions  from 
wages,  may  be  determined  in  proceedings  for  wages,  notwithstand- 
ing that  the  offence  may  also  be  made  punishable  by  imprison- 
ment, and  that  it  has  not  been  proceeded  for  criminally  (j). 

Entering  or  being  entered  into  the  service  of  her  Majesty,  on 
board  any  of  her  Majesty's  ships,  will  not  occasion  a  for^iture  of 
clothes  or  wages,  nor  is  it  to  be  deemed  a  desertion  (A).  Being 
compelled  to  quit  the  ship  through  the  inhuman  treatment  of  the 
master  (/),  or  on  account  of  the  insufficiency  of  the  provisions  (m), 
or  being  dismissed  without  any  lawful  cause,  will  not  be  deemed 
desertion(n).  A  majority  of  the  Court  of  Queen's  Bench,  how- 
ever, have  held,  that  a- threat  by  the  master  to  sell  a  black  seaman 
as  a  slave  abroad,  will  not  justify  desertion,  unless  at  a  fdace 
where  slavery  is  legal  (o).  So  where  the  seaman  is  impressed  into 
the  royal  service,  he  will  be  entitled  to  receive  a  proportion  of  his 
wages  up  to  the  time  of  impressing  (p),  but  not  beyond  (9). 

Official  Logs. 

An  official  lo^  of  every  ship,  in  a  form  sanctioned  by  the  Board 
of  Trade,  must  be  kept(r),  in  which  every  entry  must  be  made  as 

(k)  Sect.  252.  Sed  quare.    The  Dossibility  of  a  sale,  not 

(i^  Sect  253.  its  legality,  would  seem  to  be  the  correct 

(^)  Sect.  254.  criterion. 

(k)  Sect.  214,  ante,  p.  1242.  (p)  Sect.  215.    See  Wiggim  ▼.  Ingleion, 

(/)  Limland  v.  Stephens,  3  E«p.  N.  P.  2  Loid  Kaym.  1211. 

C.  269,  Kenymt  C.  J. ;  Edward  v.  Tre-  (q)  dements  v.  Maybom,   B.  R.,  T.  24 

velliek,  4  £.  &  B.  59.  Geo.  III.,  Abbott,  451 ;  S,  C,  nom.  CU- 

(m)  Castilia,   Steward,   1   Hagg.  Adm.  menU  v.  Mawtr,  B.  P.  B.,  Dampier  MSS,, 

Rep.  59;  Abbott,  186,  450.  L.  I.  L.,  No.  333 ;  but  the  voyage  must, 

(n)  Sigard  v.  BobertSt  8  Esp.  N.  P.  C.  where  earning  freight  was  necessary,  have 

72,  Eldon,  C.  J.     See  Sherman  v.  Bennett,  been  completed,  2  Campb.  320,  n. 

M.  &  Malk.  489.  (r)  Sect  280. 

(o)  Edward  v.  TrweUick,  4  E.  &  B.  59. 
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BOOH  as  possible  after  the  occurrence  to  which  it  relates ;  and^  if  not 
made  on  the  day,  the  dates  both  of  the  occurrence  and  of  the 
entry  must  be  inserted,  but  in  no  case  may  an  entry  of  any  occur- 
rence, happening  previously  to  the  ship's  arriyal,  be  made  after 
the  lapse  of  twenty-four  hours  after  arrival  (p).  The  master  is 
required,  amongst  other  things,  to  enter  every  oiFence  committed 
by  any  of  the  crew  for  which  it  is  intended  to  prosecute  or  enforce 
a  forfeiture  or  fine,  together  with  a  statement  of  the  reading  over 
of  the  entry  to  the  onender,  and  his  reply,  if  any  (y).  The  entry 
must  be  signed  by  the  master  and  mate,  or  some  other  of  the 
crew  (r),  and  will  be  received  in  evidence,  subject  to  all  just  ex- 
ceptions (s).  At  the  termination  of  the  voyage  the  official  log  is 
ddivered  up  to  the  shipping  master,  and  transmitted  in  course  to 
the  Re^strar-Oeneral  of  Seamen  (t).  Certified  copies  of  all  docu- 
ments m  the  custody  of  the  Registrar-General  of  Seamen  are 
receivable  in  evidence,  and  have  the  same  effect  as  the  originals  in 
ail  cases  in  which  the  production  of  the  original  is  not  essential  (u). 

Mode  of  Recovering  Wages, 

It  only  remains  to  state  the  remedies  which  the  law  has  pro- 
vided for  the  recovery  of  seamen's  wages.  If  the  hiring  be  on  the 
usual  terms,  and  made  by  word  or  by  writing  only,  and  not  by 
deed,  the  seamen,  or  any  one  or, more  of  them,  and  every  officer 
(the  master  now  included)  (x)  may  sue  in  the  Court  of  Admiralty ; 
and  may,  by  the  process  of  that  court,  arrest  the  ship  as  a  security 
for  their  demand,  or  cite  the  master  or  owner  (y)  personally  to  answer 
to  them  (z).  But  if  the  agreement  be  by  deed,  and  the  terms  of  such 
agreement  are  not  the  usual  terms,  then  the  only  remedy  is  in  the 
common  law  courts.  But  whether  the  party  sue  in  the  Court  of 
Admiralty  (a),  or  bring  an  action  in  the  courts  of  common  law  (ft), 
in  both  cases  the  suit  or  action  must  be  commenced  within  six 
years  next  after  the  cause  thereof  has  accrued ;  unless  the  party 
suing  should  have  been  under  any  of  the  disabilities  mentioned  in 
the  Statute  of  Limitations, — as  infancy,  absence  beyond  the  seas, 
Sec.  In  proceeding  against  the  ship  in  specie,  if  the  value  thereof  be 
insuf^cient  to  discharge  all  the  claims  upon  it,  the  seaman's  claim  for 
his  wages  is  preferred  before  all  other  cnarges ;  for  the  labour  of  the 
seamen,  having  brought  the  ship  to  the  destined  port,  has  furnished 
to  all  other  persons  the  means  of  asserting  their  claims  upon  it 
which  otherwise  they  could  not  have  had(c).     In  the  courts  of 

(p)  Sect.  281.  (s)  Abbott,    481,    cites  Winch.  8;  2 

(q)  Sect  282.  Vent  181;  8  Mod.  879;  2  Lord  Raym^ 

(r)  Sect  283.  1206;    1   Str.  707;    Say.  186;    1  Lord 

it)  Sect  28«.  Rayni.    682 ;  Salk.  S3 ;   2  Str.  858  ;    1 

(0  Sect  286.  Barnard.  297;    2   Dods.  T04;   8  Hagg. 

ii)  Sect  277.  879  ;    1  Say.  136 ;  1  Lord  Raym.  632 ; 


Si 


Sect  191.  2  Str.  937. 

As  to  effect  of  a  change  of  ownership  (a)  Stat  4  Ann.  c  16,  ss.  17,  18, 19. 


whilst  the  ship  is  at  sea,  see  RoHtu  i,  (b)  21  Jac.  I.  c.  16,  ss.  3,  7. 

"-     r,  27  L.  J.,  C.  P.  266.  (c)  Abbott,  486. 
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common  law  the  seamen  severally  may  sue  either  the  master,  as  the 
person  immediately  contracting  with  them,  and  answerable  to  them, 
or  the  owners,  as  the  persons  virtually  contracting  with  them  through 
the  agency  of  the  master,  and  answerable  for  the  performance  of  his 
engagement  (c).  If  foreign  sailors  stipulate  in  their  own  country, 
before  the  commencement  of  a  voyage,  that  they  will  not  sue  the 
captain  for  any  money  abroad,  but  be  satisfied  with  what  he  may 
advance  them  abroad  in  deduction  of  their  wages,  such  stipulation 
is  binding ;  and  an  action  cannot  be  maintained  by  the  seaman  for 
his  wages  in  the  courts  of  this  country  {d).  In  an  action  against 
the  defendants,  as  part  owners,  for  seamen's  wages,  the  question 
arose,  whether  A.  and  B.  being  partners,  and  also  part  owners  of 
a  vessel,  the  admission  of  A.,  as  to  a  subject  of  co-part  ownership, 
but  not  of  co-partnership,  was  binding  on  B.  ?  And  Lord  £llen- 
borough  held  that  it  was  not  {e). 

Where  the  wages  sought  to  be  recovered  do  not  exceed  50/.,  they 
may  be  recovered  summarily  before  two  justices,  and  in  Scotland, 
also,  before  the  sheriff!/) :  and  no  suitor  proceeding  for  wages  for 
an  amount  less  than  50/.  will  lie  in  the  admiralty  or  superior  courts, 
unless  the  owner  is  bankrupt  or  insolvent  (^),  or  the  ship  is  under 
arrest,  or  is  sold  under  authority  of  the  court,  or  unless  such  justices 
refer  the  case,  or  neither  the  owner  nor  master  is  or  resides  within 
twenty  miles  of  the  place  where  the  seaman  is  discharged  or  put 
ashore  (A).  Where  the  voyage  or  engagement  is  to  terminate  here, 
no  wages  are  recoverable  abroad,  unless  the  seaman  is  duly  dis- 
charged with  the  written  consent  of  the  master,  or  proves  such  ill- 
usage  on  his  part,  or  by  his  authority,  as  to  warrant  reasonable 
apprehension  of  danger  to  life  ;  and  if  the  seaman,  on  his  return, 
proves  that  the  master  or  owner  has  been  guilty  of  any  conduct,  or 
default,  which,  but  for  this  provision,  would  have  entitled  the  seaman 
to  sue  for  wages  before  the  termination  of  the  voyage  or  engage- 
ment, he  will  be  entitled  to  recover,  in  addition  to  his  wages,  com- 
pensation not  exceeding  20/.  (t). 

The  master  has  the  same  remedy  for  wages  as  an  ordinary 
seaman  (k). 

Seamen's  wages  are  not  liable  to  any  process  of  attachment  or 
arrestment;  and  payment  to  the  seaman  will  be  good  notwith- 
standing any  prior  assignment  he  may  have  made  (/). 

(c)  See  note  (6),  Mupra^  p.  1247.  Palmer,  4  Exch.  267. 

(rf)  Johnson  v.  Machielsne,  3  Campb.  44.  (g)  See  The  Princess  Royal,  2   Rob. 

(e)  Jaggers  V.  Binnittgs,  1  Stark.  N.  P.  Adm.  Rep.  873;  The   Great    Northern, 

C.  64.  ibid.  509. 

(/)  Sect.  188.     Under  the  correspond-  (/i)  Sect.  189. 

ing  sections  of  7  &  8  Vict.  c.  112,  which  (t;  Sect  190. 

are  worded  a  little  differentlvy  it  was  held,  (k)  Sect.  191.     See  also  Gihton  v.  Ingo, 

that  the  summary  remedy  thereby  given  6  Hare,  112  ;  The  Repulse,  2  Rob.  Adm. 

could  be  enforced  only  by  the    seaman  Rep.  398. 

himself,  and  not  by  his  personal  represen-  {I)  Sect.  238. 
tative  after  his  death.     HolHngsworth  v. 
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III.   Of  the  Limitation  of  the  Liability  of  Ship-Oumers,  and  of 
tlieir  Liability  for  MqKiirs,  Sfc. 

No  owner  or  part  owner  of  any  sea-going  ship  is  liable,  to  any 
extent  whatever,  for  damage  to  the  cargo  by  fire ;  or  for  loss  or 
damage  to  gold,  silver,  diamonds,  watches,  jewels,  or  precious 
stones  by  roobery  or  embezzlement,  unless  the  true  nature  and 
value  of  the  articles  is,  at  the  time  of  shipment,  inserted  in  the 
bills  of  lading,  or  otherwise  declared  in  writing  to  the  master  or 
owner  (Z). 

No  owner  of  any  sea-going  ship,  or  share  therein,  is  answerable 
in  damages  beyond  the  vahie  of  the  ship  (wi)  and  freight,  due  or  accru- 
ing for  the  following  events,  occurring  without  his  actual  fault  or 
pnvity  : — 1.  Loss  of  life  or  personal  injury  to  any  person  carried  in 
such  ship.  2.  Damage  or  loss  to  goods,  merchandize  or  other  things 
on  board.  3.  Loss  of  life  or  personal  injury,  caused  by  improper  na- 
vigation of  the  ship,  to  any  person  in  any  other  ship  or  boat.  4.  Loss 
or  damage,  caused  by  improper  navigation  of  the  ship,  to  any  other 
ship  or  boat,  or  -to  any  goods,  merchandize  or  things  on  board  any 
other  ship  or  boat ;  provided  that  the  value  of  the  ship  and  freight 
is  in  no  case  of  loss  of  life  or  personal  injury,  to  be  taken  to  be  less 
than  16/.  a  ton  (n).  The  liability,  however,  for  loss  of  life,  personal 
injury,  or  loss  of  or  damage  to  goods,  will  be  the  same  on  each 
distinct  occasion  as  if  no  other  loss,  injury  or  damage  had  arisen  (o). 

In  cases  of  loss  of  life  or  personal  injury,  the  Board  of  Trade  is 
empowered  to  institute  proceedings  before  a  jury,  presided  over  by 
the  sheriff,  in  which  the  damages  are  to  be  assessed  at  30/.  for 
each  death  or  injury,  subject  to  any  compromise  the  Board  of 
Trade  may  make  {p).  But  any  person  dissatisfied  with  the 
amount  may,  on  repayment  of  the  statutory  damages,  sue  on  his 
own  account,  subject  to  liability  to  pay  costs  to  the  defendant,  as 
between  attorney  and  client,  in  the  event  of  his  failing  to  recover 
double  the  amount  of  the  statutory  damages  (q).  No  action,  how- 
ever, can  be  maintained  for  loss  of  life  or  personal  injury  occa- 
sioned by  an  accident,  until  the  Board  of  Trade  inquiry  has  been 
concluded,  or  the  Board  of  Trade  has  refused  to  institute  pro- 
ceedings (r). 

(0  17  &  18  Vict  c.  104,  s.  503.     See  306;  Hillv.  Audus,  1  K.  &  J.  268;  24 

Morewood  v.  Pollock,   I    E.    &    B.   743 ;  L.  J.,  Chan.  229 ;  Brown  y,   Wilkinson, 

Williams  v.  African  Steam  Ship  Company,  15    M.  &  W.  891 ;  Atkinson  v.  Stephens, 

1  H.  &  N.  300 ;  Bourne  v.  Gatliff,  11  CI.  7  Exch.  567  ;   Wilson  v.  Dickson,  2  B.  & 

&  F.  45  ;  8  Scott,  N.  R.  604 ;  7  M.  &  G.  A.  2  ;  Cannan  v.  Meabum,  1  Bingh.  465  ; 

850;    Gibbs  v.  Potter,  10  M.  &  W.  72.  Exp.  Rayne,  1  Q.  B.  982  ;  Oale  v.  Laurie, 

(m)  i.e.,  in  ordinary  cases  the  price  she  5  B.  &  C.  156. 

would  have  fetched  immediately  before  (o)  17  &  18  Vict  c.  104,  s.  506. 

the  Ion.     African  Steam  Ship  Company  ▼.  (p)  Jbid.  ss.  507,  508,  509. 

Swanzy,  25  L.  J.,  Chan.  870.  (?)  Ibid.  s.  51 1. 

(n)  17  &  18  Vict.  c.  104,  s.  504.     As  to  (r )  Ibid.  ff.  512.     As  to  the  apportion, 

the  wav  in  which  the  freight  is  to  be  es-  ment  of  damages  between  several  claim- 

timated,  see  sect  505,  and  see  Leyceeter  ants,  and  against  several  part  owners,  tfcc, 

Y.  Logan,  3  K.  &  J.  441 ;  26  L.  J.,  Chan.  see  sects.  518,  514,  515. 
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Upon  a  general  order  for  repairs  given  b^  the  captain,  the 
party  executing  them  has  the  security  of  the  ship,  of  the  captain, 
and  of  the  owners ;  but  in  an  action  against  parties  as  owners,  the 
question  is,  who  are  so  for  this  purpose  ?  the  persons  roistered  are 
not  necessarily  so;  the  Bister  Acts  were  not  passed  for  this 
purpose ;  and  the  question  of  ownership,  as  it  regards  the  liability 
for  repaira,  must  be  considered  as  it  would  have,  been  before  those 
acts  were  passed  (s). 

The  registered  owner  of  a  ship  is  not  liable  for  repairs,  unless 
actually  done  upon  his  credit,  as  "  it  is  perfectly  well  settled  now, 
that  the  liability  to  pay  for  supplies  to  a  ship  depends  on  the  con* 
tract  to  pay  for  them,  and  not  on  the  ownership  of  the  ship''  (0* 
The  register,  however,  has  been  decided  to  be  no  evidence  of 
ownership,  so  as  to  fix  the  party  whose  name  appears  thereon,  for 
contracts  entered  into  on  behalf  of  the  ship  by  the  master  («),  for 
the  case  "  depends  on  contract ;  and  the  question  is,  with  whom 
was  the  contract  made :  and  that  depends  on  another  question, 
now  very  well  understood,  viz.  whether  the  master  was  the  agent 
of  the  party  sought  to  be  fixed  with  liability  in  respect  of  a  contract 
made  by  him"  (x).  So,  also,  the  fact  of  a  man's  bein^  rc^'stered 
part  owner  of  a  ship,  does  not  give  his  co-owner  or  tne  broker's 
authority  to  pledge  his  credit  for  necessary  repairs  (y).  So,  also, 
the  fact  of  the  master  being  registered  as  such,  is  not  sufficient  to 
chai^ge  the  reristered  owner,  unless  he  has  sanctioned  the  master's 
appeariuj^  to  be  his  master  acting  for  him,  and  the  work  was  done 
on  the  taith  of  the  master  being  his  master  (2r).  In  Jennings  v. 
Griffiths  (a)y  Lord  Tenterden  held  that  legal  ownership  is  primd 
facie  evidence  of  liability,  which  may  be  rebutted  by  proof  of  the 
beneficial  interest  having  been  parted  witli,  and  of  the  l^al  owners 
having  ceased  to  interfere  with  the  management  of  the  ship.  As 
where  A.,  the  managing  owner  of  a  ship,  mor^aged  his  snare  to 
B.,  who  procured  the  transfer  to  be  duly  indorsed  on  the  certi- 
ficate of  registry,  but  A.  continued  in  the  management  as  before, 
and  gave  orders  for  repairs  and  stores,  and  B.  did  not  take  posses- 
sion or  interfere  in  the  concerns  of  the  ship  ;  it  was  hela,  that 
B.  was  not  liable  for  such  repairs  and  stores  so  ordered  by  A.  (ft). 
So  where  a  steam- vessel  was  let  by  charter-party  for  twelve  months, 
the  r^stered  owners  enga^ng  to  keep  the  engine  in  repair,  but 
the  cluirterer  binding  himsdf  to  do  all  other  repairs,  to  pay  all  wages 

(<)  Per  IJUledale,  J,,  in  lUeve  y.  DaoiSf  Preston  v.  SampJin,  2  H.  &  N.  SOS. 

1  A.  &  £.  315,  316.  (x)  Froit  ▼.  Oliver,  2   E.  &  B.  301 ; 

(/)  Judgment  in  MUcheson  y.  OUoer,  &  Mitchewn  y.  OUver,  £  E.  &  B.  419. 

£.  &  B.  443.  (a)  1  Ry.  &  M.  42. 

(»)  Myers  y.  milis,  17  C.  B.  77 ;  18  C.  {h)  Briggs  y.  WUkinson,  7  B.  &  C.  30; 

B.  886  ;  Mackenzie  y.  Pooley,  11    Exch.  Jennings  v.  Griffiths  and  Briggs  y.  Wilkin^ 

638.  son  were  recognized  in  Curling  y.  Robert' 

{x)  Per  Jerms,  C.  J.,  ibid.  17  C.  B.  10^.  son,  8  Scotrs  N.  R.  12;  7  M.  &  G.  336. 

(y)  Brodie  y.  Howard,  17  C.  B.  109 ;  See  Holmes  y.  Preston^  2  H.  &  N.  684l 
Hackwood  y.  Lycdl,  17  C.  B.  124.    See 
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and  charges  of  navigating,  &c.,  and  to  indemnify  the  owners  against 
all  debts,  costs,  damages,  expenses,  &c.  incurred  in  respect  of  the 
charter-party  and  employment  of  the  vessel.  The  owners  were  to 
appoint  the  engineers.  The  charterer,  who  acted  as  captain,  had 
repairs  done  to  the  vessel  by  persons  unacquainted  with  the  con- 
tract :  it  was  held,  that  no  action  lay,  in  respect  of  those  repairs, 
against  the  registered  owners  (c).  So  a  party  who  takes  a  share 
in  a  ship,  under  a  conveyance,  void  for  want  of  conformity  with  the 
provisions  of  the  Registry  Acts,  is  not(d)  liable  for  articles  fur- 
nished to  the  ship,  unless  credit  be  given  to  him  individually,  or  he 
holds  himself  out  as  owner. 

The  master  of  a  ship  has  authority  by  law  to  pledge  the  credit  of 
his  owner,  resident  in  England,  not  only  for  necessaries  but  also 
for  numey  advanced  to  the  master  in  an  English  port  where  the 
owner  has  no  agent,  if  such  advance  of  money  was  necessary  for 
the  prosecution  of  the  voyage  {e) ;  but  the  case  must  be  one  where 
the  necessity  is  pressing,  and  the  master  and  owner  cannot  commu- 
nicate without  very  great  prejudice  and  delay  (/) ;  and  whether  it 
was  so  or  not  is  a  Question  for  the  jury  (^)  :  but  the  owner  of  a 
ship  is  not  liable  tor  money  advanced  to  the  master,  although  it 
has  been  properly  expended  by  the  master  for  the  purpose  of  the 
ship,  unless  the  money  was  borrowed  by  the  master  expressly  for 
that  purpose  (A).  And  where  money  is  lent  and  goods  supplied  to 
the  master  at  a  foreign  port,  the  onus  is  on  the  plaintiff  to  prove 
that  they  were  necessaries  (i). 


(c)  Reeve  y.  DavU,  1  A.  &  E.  312  ;  3 
Nev.  &  M.  873|  recognizing  Briggs  v. 
Wilkinson. 

(d)  Harrington  ▼.  Fry,  2  Bingh.  179. 

(e)  Organ  v.  Brodie,  10  Exch.  449 ; 
Arthur  V.  Barton^  6  M.  &  W.  188,  recog- 
nized in  WeeUm  ▼.  Wright,  7  M.  &  W. 
396.     See  onfe,  p.  1087. 


(/)  Per  Patteson,  J.,  in  Johns  v.  Simons, 
2  Q.  B.  425  ;  but  see  Edwards  v.  Havill, 
14  C.  B.  107. 

{g)  Arthur  v.  Barton,  uhi  sup. 

(h)  Thacker  y.  Moates,  1  M.  &  Rob. 
79  ;  Beldon  v.  Campbell,  6  Exch.  886. 

(i)  Mackintosh  v.  Miteheson,  4i  Exch. 
176. 
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I.  ScandcUum  Magnatum, 

Slander  spoken  and  published  of  a  peer  is  termed  scandalum 
magnjatum.  The  3  Edw.  I.  Westm.  1,  c.  34,  commands, '^  That 
none  be  so  hardy  to  tell  or  publish  any  false  news  or  tales,  whereby 
discord,  or  occasion  of  discord,  or  slander,  may  grow  between  the 
king  and  his  people,  or  the  great  men  of  the  realm ;  and  he  that  doth 
so,  shall  be  taken  and  kept  in  prison,  until  he  hath  brought  him 
into  the  court  which  was  the  first  author  of  the  tale  "  (a).  And  by 
2  Ric.  II.  c.  5,  ''None  shall  devise  or  speak  false  news,  lies,  or 
other  such  false  things  of  the  prelates,  dukes,  earls,  barons,  and 
other  noble  and  great  men  of  the  realm,  and  of  the  chancellor, 
treasurer,  clerk  of  the  privy  seal,  steward  of  the  king's  house,  jus- 
tices of  the  one  bench  or  the  other,  and  other  great  officers  of  the 
realm;  and  he  that  doth,  shall  incur  the  pain  of  the  stat.  Westm.  1, 
c.  34."  And  by  12  Ric.  II.  c.  11,  "when  any  such  [person,  as 
is  described  in  the  foregoing  statutes]  is  taken  and  imprisoned, 
and  cannot  find  him  by  whom  the  speech  be  moved,  he  may 
be  punished  by  the  advice  of  the  council,  notwithstanding  the 
statute  of  Westm.  1,  c.  34,  and  2  Ric.  II.  c.  5."  The  forgoing 
statutes  do  not  expressly  give  an  action;  yet  it  has  been  helo, 
that  the  party  injured  may  maintain  an  action  on  the  2  Ric.  II. 
c.  5,  upon  the  principle  of  law,  that  an  action  lies  on  a  statute, 
which  prohibits  the  doing  an  act  to  the  prejudice  of  another  (6). 
Though  the  dignity  of  viscount  was  not  created  at  the  time  when 

(a)  See  Sir  Edw.  Coke's  exposition  of         (6)  2  Inst  118;  10  Rep.  75,  b. 
this  statute,  2  Inst  225. 
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this  statute  was  made ;  yet  it  has  been  held,  that  such  dignity  is 
within  the  statute  (c) ;  and  a  peer  of  Scotland,  since  the  union,  may 
also  take  advantage  of  the  statute  {d).  The  form  of  declaration  is, 
tarn  pro  domino  rege  quam  pro  seipso,  concluding  contra  formam 
8tatuti{e).  The  2  Ric.  II.  c.  5,  is  a  general  law(/),  and  conse- 
quently need  not  be  pleaded  (5^);  but  if  the  party  undertook  to 
recite  it,  and  failed  in  a  material  part,  it  would  have  been  fatal  (A). 
It  must  appear  on  the  face  of  the  declaration,  that  the  party  injured 
was  unus  magnatum  at  the  time  when  the  words  were  spoken  (i). 
Special  bail  was  not  required  in  this  action  (ft),  and  the  venue  could 
not  be  changed  upon  the  common  affidavit  (Z).  Neither  could  a 
writ  of  error  be  brought  upon  it  in  the  Exchequer  chamber ;  for  it 
has  been  held,  that  this  action  is  not  an  action  on  the  case  within 
the  meaning  of  the  27  Eliz.  c.  8,  which  gives  the  writ  of  error 
in  Exchequer  chamber  in  certain  actions  (m).  There  is  a  dictum 
in  2  Show.  506,  that  in  a  scand.  mag.  the  plaintiff  obtaining  a 
verdict  will  not  be  entitled  to  costs.  It  has  been  held,  that  certain 
words  are  actionable  in  the  case  of  a  peer,  which  would  not  have 
been  deemed  so  in  the  case  of  a  common  person;  as  in  Lord 
Townshend  v.  Hughes,  where  the  defendant  said  of  the  plaintiff, 
"  he  is  an  unworthy  man,  and  acts  against  law  and  reason  '  (n). 


II.  Of  the  Action  for  Slander ,  and  in  what  Cases  it  may  be 
maintained. 

In  former  times,  the  action  for  slander  was  very  rare ;  the  first 
action  for  words  to  be  found  in  the  books  was  in  the  30th  year  of 
Edw.  III.  Lib.  Ass.  fo.  177,  pi.  19;  and  from  that  time  to  the 
reign  of  Queen  Elizabeth,  these  actions  were  few  in  number,  and 
not  brought  on  fiivolous  causes ;  dupng  the  reigns  of  Queen  Eliza- 
beth and  King  James,  they  began  to  increase,  and  in  modem  times 
the  action  has  been  more  frequent.  Actions  for  words  should  not 
be  brought  upon  slight  and  trivial  occasions ;  and  where  the  words 
are  merely  words  of  heat,  anger,  or  passion,  spoken  suddenly  or 

(c)  rise.  Say  andSeaU  v.  Stephens,  Cro.  (/)  Doct.  Plac.  339}  4  Rep.  13,  a. 

Car.  136.  (g)  Lord    Shqfteabury  y.  L<frd  Digby, 

{d)  Vise.  Falkland  v.  PMpps,  Comyns'  2  Mod.  98. 
R.  439.    Some  of  the  old  precedents  state  (h)  4  Rep.  12,  b. ;  for  instances  of  mis- 

the  plaintiff  to  have  vocem  et  locum  in  par.  recital,  what  fiital,  and  what  not,  see  1 

liamento.    See  Vid.  Entr.  74 ;  and  Bohun,  Com.  Dig.  183,  (B.)  8. 
319,  320:  but  these  words  are  unneces-  (i)  Adm.  Cro.  Jac.  136. 

sary,  and  they  are  omitted  in  two  prece-  {k)  12  Mod.  420;  2  Mod.  215,  S  P, 

denta  in  Heme,  200,  201.     Vid.  61,  63.  (/)  Duke  of  Norfolk  v.  Alderton,  Carth. 

(e)  Vid.  Entr.  74.     An  action  upon  a  400 ;  Duke  qf  Richmond  ▼.   Costelow,  1 1 

statute  which  prohibits  a  thing,  but  does  Mod.  234;   2  Salk.  668;  1  Lev.  56;  1 

not  give  any  penalty,  must  be  brought  Bac.  Abr.  36. 

tarn  pro  rege  quam  pro  seipeo,  because  in  (m)  Lord  Say  and  Sealev.  Stephentf  Cro. 

such  case  the   king  is  to  have  a  fine.  Car.  142;  Ley,  82,  S,  C;  Sir  W.  Jones, 
Waterhouee  v.  Bawde,  Cro.  Jac.  134.    See      194,  S,  C. 

the  precedents  cited  in  n.  (d)  supra,  (n)  1  Mod.  232 ;  2  Mod.  150,  S,  C, 

O  o2 
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without  deliberation,  such  actions  should  be  discountenanced ;  at 
the  same  time  it  has  been  truly  said  by  Wrayy  C.  J.,  that  unless 
the  party  injured  by  false  and  malicious  scandal  had  a  remedy  at 
law,  it  would  be  a  verbis  ad  verbera,  and  the  consequences  might  be 
fatal. 

It  would  exceed  the  limits  prescribed  to  this  work  to  enumerate 
with  particularity  all  the  cases  which  have  been  adjudged  as  to 
what  words  are  actionable,  and  what  are  not  so.  It  may  be  suffi- 
cient for  the  present  purpose  to  observe,  that  an  action  on  the 
case  lies  against  any  person  for  falsely  and  maliciously  speaking 
and  publishing  of  another,  words  which  (o)  charge  him  with  any 
crime,  for  the  commission  of  which  the  offender  is  punishable  by 
common  or  statute  law  {/>), — as  treason  (y),  murder  (r\  larceny  {s), 
perjury  (<),  keeping  a  bawdy-house  (m),  or  with  having  any  conta- 
gious disorder,  the  imputation  of  which  may  exclude  him  from 
society;  as  leprosy  (x),  plague,  French  pox  (y),  &c.  But  charging 
a  person  with  having  had  a  contagious  disorder,  is  not  actionable ; 
for  unless  the  words  spoken  impute  a  continuance  of  the  disorder 
at  the  time  of  speaking  them,  the  ground  of  the  action  fails ;  for 
such  a  charge  cannot  produce  the  effect  which  makes  it  the  subject 
of  an  action,  namely,  his  being  avoided  by  society  (z).  There  are 
two  sorts  of  malice :  one  denoting  an  act  done  from  ill-will  towards 
an  individual ;  the  other  a  wrongful  act,  intentionally  done,  without 
iust  cause  or  excuse.  In  ordinary  actions  for  slander,  malice  in 
law  may  be  inferred  from  the  publishing  the  slanderous  matter,  the 
act  itself  being  wrong  and  intentional,  and  without  just  cause  or 
excuse ;  but  in  actions  for  slander,  prima  facie  excusable  on  account 
of  the  cause  of  publishing  the  slanderous  matter,  malice  in  fact 
must  be  proved  (a).  When  the  defendant,  in  the  presence  of  a 
third  person,  not  an  officer  of  justice,  charged  the  plaintiff  with 
having  stolen  his  property,  and  afterwards  repeated  the  charge  to 

(o)  **  The  words  must  contain  an  ex-  man  with  an  offence  examinable  only  in 
press  imputation  of  some  crime,  &c.,  and  the  spiritual  court,  unless  special  damage 
the  charge  upon  the  person  spoken  of  ensues,  is  not  actionable.  Parrat  ▼.  Car- 
must  be  precise."  Per  de  Grey,  C.  J.,  in  penter^  Cro.  Eliz.  602 ;  Graoti  ▼.  Bltmchet, 
Onslow  ▼.  Home,  3  Wils.  187.    **  Words  Salk.  696. 

to  be  actionable  must  be  unequivocally  (q)  LewU  y.  Roberts,  Hard.  203 ;  Com. 

■o.     Imputing  to  a  person  an  evil  inclina-  Diff.  Action  on  the  Case  for  Defamation 

tion,  which  is  not  carried  into  effect,  is  (D;,  1. 

not  actionable."     Per  Eltenborough,  C.  J.,  (r)  1  Roll.  Abr.  72,  pi.  4. 

in  Harrison  ▼.   Stratton,  4  Esp.  N.  P.  C.  (<)  Aleyn,  31. 

218.     So  words  implying  mere  suspicion.  (/)  1  Roll.  Abr.  39, 1.  25. 

Toxer  v.  Mashford,  6  Exch.  539.     The  (u)  1  Roll.  Abr.  44, 1.  15. 

charging  another  with  a  crime  of  which  (x)  Taylor  v.  Perkins,  Cro.  Jac.  144. 

he  cannot  by  any  possibility  be  guilty,  as  (y)  I  Roll  Abr.  66,  1.  38  ;  Bloodworth 

killing  a  person  who  is  then  living,  has  v.  Gray,  8  Scott's  N.  R.  9 ;  7  M.  &  G. 

been  held  not  to  be  actionable,  because  334. 

the  plaintiff  cannot  be  in  any  jeopardy  (s)  Per  Askhurst,    J.,    in    Carslake  v. 

from  such  a  charge.     Snag  v.  Gee,  4  Rep.  Mapledoram,  2  T.  R.  475  ;  Taylor  y.  Hall, 

16,  a.  2Str.  1189,&  P. 

(p)  Finch,  B.  3,  C.  2.  That  is,  by  (a)  Bromage  y.  Prosser,  4  B.  &  C.  247. 
common  law  or  statute;  for  charging  a 
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another  person,  also  not  an  officer  of  justice,  who  was  called  in  to 
search  the  plaintiiF  with  the  consent  of  the  latter ;  it  was  held,  that 
the  charge  was  privileged  if  the  defendant  believed  in  its  truth,  acted 
bond  fidCy  and  aid  not  make  the  charge  before  more  persons,  or  in 
stronger  language,  than  was  necessary ;  and  that  it  was  a  question 
for  the  jury,  and  not  the  judge,  whether  the  facts  brought  the  case 
within  this  rule  (J).  The  case  appears,  however,  to  have  been 
overruled  as  to  the  last  point  (c). 

In  order  to  sustain  this  action,  it  is  essentially  necessary  that  the 
words  should  contain  an  express  imputation  of  some  crime  liable  to 
punishment^  some  capital  offence,  or  other  infamous  crime  or  mis- 
demeanour.  An  imputation  of  the  mere  defect  or  want  of  moral 
virtue,  moral  duties,  or  obligations,  is  not  sufficient  (d).  To  call  a 
man  a  swindler  is  not  actionable  {e).  So  to  say  to  a  woman, ''  you 
are  living  by  imposture ;  you  used  to  walk  St^  Paul's  Churchyard 
for  a  living,  *  intending  to  impute  that  she  was  a  swindler  and 
prostitute  (/).  The  Court  of  Exchequer,  in  a  recent  case,  were 
equally  divided  as  to  whether  it  was  actionable  to  call  a  man  a 
"  blackleg,"  two  judges  considering  it  would  be  so  if  the  persons 
who  hear  it  understand  it  to  impute  an  indictable  offence  {g).  So 
to  call  a  man  a  thief  is  not  actionable,  unless  it  be  intended  to  im- 
pute felony  to  him.  Hence,  where  that  expression  is  accompanied 
with  other  words,  which  clearly  denote  that  the  speaker  did  not 
intend  to  impute  felony  to  the  party  charged,  no  action  can  be 
maintained.  No  action  lies  for  these  words : — '^  I  will  take  him 
to  Bow  Street,  on  a  charge  of  forgery"  (A>.  In  an  action  for 
words,  the  words  proved  were, — "  He  is  a  thief,  for  he  has  stolen 
my  beer."  It  appeared  in  evidence,  that  the  defendant  was  a 
brewer,  and  that  the  plaintiff  had  lived  with  him  as  servant :  in 
the  course  of  which  service  he  had  sold  beer  to  different  customers 
of  the  defendant,  and  received  money  for  the  same,  which  he  bad 
not  duly  accounted  for.  Lord  Kenyon,  C.  J.,  directed  the  jury  to 
consider  whether  these  words  were  spoken  in  reference  to  the  money 
received,  and  unaccounted  for,  by  the  plaintiff,  or  whether  the  de- 
fendant  meant  that  the  plaintiff  had  actually  stolen  beer ;  for  if  they 
referred  to  the  money  not  accounted  for,  that  being  a  mere  breach 
of  contract,  so  far  explained  the  word  "  thief,"  as  to  make  it  not 
actionable.  As,  if  a  man  says  to  another,  ''  You  are  a  thief,  for 
you  stole  my  tree,"  it  is  not  actionable  (i),  for  it  shows  he  had  a 
trespass,  and  not  a  felony,  in  his  contemplation.     Verdict  for  de- 

(6)  Padmore  v.  Lawrence,  11  A.  &  E.  mentin  Onslow  v.  Hornej  3  WiU.  187*  re- 

880 ;  3  P.  &  D.  209,  recognizing  Toogood  cognized    by    Lawreuce,  J.,   in    Holt   v. 

▼.  Spyring,  1  C.  M.  &  R.  181 ;  4  Tyrw.  Seholefield,  6  T.  R.  694. 

582.     See  Kine  v.  Sewell,  3  M.  &  W.  297  ;  (e)  Savile  v.  Jardine,  2  H.  Bl.  531. 

Martin  v.  Strong,  5  A.  &  E.  535.     On  the  (/)   Wilhy  v.  Elston,  8  C.  B.  U2. 

subject  of  privileged  communicationn,  see  {g)  Barnett  v.  AUen,  3  H.  &  N.  376; 

post,  p.  1266,  and  ante,  p.  1053.  1  F.  &  F.  125. 

(c)  SomerviUe  v.  Hawkins,  1 0  C.  B.  583  ;  (A)  HarrUon  v.  King  (in  error),  7  Taunt. 
Taylor  v.  Hawkins,  16  Q.  B.  308;  Cooke  431 ;  post,  p.  1265. 

y.  Wildes,  5  E.  &  B.  328.  (i)  Cro.  Jac.  114;  Bull.  N.  P.  5. 

(d)  Per  de  Orey,  C.  J.,  delivering  judg- 
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fendant  (A).     See  also  Thompson  v.  Bernard,  1  Campb.  48^  to  the 
8ame  effect. 

The  rule  which  at  onetime  prevailed,  that  words  are  to  be  under- 
stood in  mitiori  sensu,  has  been  long  ago  superseded,  and  words  are 
now  construed  by  courts,  as  they  suways  ought  to  have  been,  in  the 
plain  and  popular  sense  in  which  the  rest  of  the  world  naturally 
understand  tnem  {I).  And  where  the  words  are  susceptible  of  a 
harmless  and  non-injurious  meaning,  they  may  be  pointed  to  the 
latter  by  innuendo  (m).  In  an  action  for  words,  it  was  stated  in 
the  declaration,  that  the  plaintiff  had  lived  among  the  neighbours 
with  credit  and  reputation,  and  without  being  suspected  of  felony, 
and  that  the  defendant,  in  order  to  chaise  him  with  the  crime 
of  felony,  falsely  and  maliciously  spoke  of  the  plaintiff  these 
false,  malicious  and  scandalous  words,  viz,  **  that  the  plaintiff  was 
in  Winchester  gaol,  and  was  tried  for  his  life,  and  would  have 
been  hanged,  if  it  had  not  been  for  Abraham  Legat,  for  breaking 
former  Atkin's  granary  and  stealing  his  sacks."  Plea,  Not  Guilty. 
After  verdict  for  plaintiff;  it  was  moved,  in  arrest  of  jud^ent,  that 
the  words  did  not  import  any  guilt  in  the  plaintiff,  being  only  a 
narrative  of  what  passed  on  the  trial,  and  rather  tended  to  show 
the  plaintiff  was  cleared  by  the  evidence  of  Legat,  than  that  he  was 
ffuilty  of  any  crime  for  which  he  deserved  to  be  hanged.  But  per 
Lord  Hcardwiche,  C.  J.  '^  The  construction  now  made  upon  actions 
for  words  is  very  different  from  what  it  was  formerly.  Judges, 
anciently,  to  discourage  little  frivolous  actions,  used  their  utmost 
endeavour  to  explain  away  the  most  opprobrious  words :  but  this 
was  certainly  wrong ;  and  as  the  character  and  reputation  of  man- 
kind is  under  the  protection  of  the  law,  as  well  as  their  estates,  we 
ought  to  do  equal  justice  to  both,  and  take  care  that  neither  the 
one  nor  the  other  are  injured.  The  question  then  is,  whether  the 
words  spoken  do  import  any  slander  or  reproach,  for  which  an 
action  lies.  To  say  a  man  has  been  in  gaol  and  tried  for  his  life, 
is  certainly  scandalous :  and  that  he  would  have  been  hanged  but 
for  such  a  one,  does  naturally  import,  that  he  was  saved  by  some 
indirect  means.  (And  he  cited  the  case  of  HaUey  v.  Stanton,  Cro. 
Car.  268,  as  a  very  strong  authority  in  point.)  As  to  the  second 
question,  whether  the  plaintiff  ought  not  to  have  averred,  that  he 
was  not  in  gaol,  &c.  ?  it  was  anciently  held,  that  such  averments 
were  necessary :  but  in  later  times,  it  has  been  held,  that  the  alleg- 
ing the  words  to  have  been  spoken  falsely,  amounted  to  such  an 
averment ;  and,  if  so,  the  court  must  now  take  it,  that  all  the  im- 
putation cast  on  the  plaintiff  was  false.  If  the  words  had  been  true, 
the  defendant  should  have  pleaded  that  specially"  («).  So  where 
the  defendant  said  of  the  plaintiff,  that  "  he  was  under  a  charge  of 
a  prosecution  for  perjury,  and  that  G.  W.,  an  attorney,  had  the 

(*)  Oirittie  V.  Cowell,  Peake,  4.  Geo.  II.,  B.  R.,  MSS.,  Ca.  Temp.  Hardw. 

(/)  9  East,  96.  839;  S.  C,  cited  by  Lord  EUenborough, 

(m)  GrfffithM  ▼.  Lewis,  8  Q.  B.  841.  Cf  J.»  delivering  the  opinion  of  the  court 

(n)  Carpenter  v.   Tarrani,   M.   T.,  10       in  Roberts  v.  Camden,  9  East,  97. 
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attorney-general's  directions  to  prosecute  the  plaintiff ^>r  perjury  ;" 
the  defendant  pleaded  Not  Guilty.  After  verdict  for  plaintiff;  it 
was  objected,  in  arrest  of  judgment,  that  the  words  were  not  action- 
able, as  not  conveying  any  opinion  of  the  speaker  upon  the  truth 
of  the  charge.  But  the  court  overruled  the  objection ;  Lord  Ellen- 
borough,  C.  J.,  (who  delivered  judgment,)  observing,  that  the  words 
must  mean,  that  the  plaintiff  was  ordered  by  the  attorney-general 
to  be  prosecuted,  either  for  a  perjury  which  he  had  committed,  or 
which  he  had  not  committed,  or  which  he  was  supposed  only  to 
have  committed.  In  the  first  sense  they  were  clearly  actionable. 
In  th^  second,  they  could  not  possibly  be  understood  consistently 
with  the  context.  And  if  the  aefendant  had  used  the  words  in  the 
last  sense,  the  jury  might  have  acquitted  him,  according  to  the 
doctrine  in  the  case  of  Oldham  v.  Peake,  both  in  the  Court  of 
Common  Pleas  (n),  and  in  this  court  (o).  And  certainly,  if  the 
sense  of  the  defendant,  in  speaking  these  words,  had  varied  from 
that  ascribed  to  them  by  the  plaintiff,  he  might  by  specially  plead- 
ing have  shown  them  not  actionable,  had  he  not  chosen  to  have 
rested  the  defence  merely  on  the  general  issue.  It  appeared,  there- 
fore, that  these  words  must  fairly  be  understood  in  the  first  of  these 
three  senses ;  namely,  that  he  was  ordered  to  be  prosecuted  for  a 
perjury,  which  he  had  committed:  and,  so  understood,  they  were 
unuuestionably  actionable  (p).  There  are  in  the  books  various 
autnorities  to  show,  that  the  understanding  of  the  hearers  is  the 
rule  to  go  by.  In  a  MS.  case,  1  Viner,  507,  it  is  laid  down  that 
the  Question  is  only  what  is  understood  by  the  hearers.  In  Fleet- 
wood V.  Curly,  Hob.  268,  Lord  Hohart  says,  the  slander  and 
damage  consist  in  the  apprehension  of  the  hearers ;  and  in  Gilbert's 
Cases  in  Law  and  Equity,  117,  the  rule  laid  down  is,  that  the  words 
shall  be  taken  in  the  sense  in  which  the  hearers  understood  them  (9). 
This  rule,  however,  has  been  somewhat  modified  by  more  recent 
cases,  and  it  may  be  taken,  that  in  action  for  words  spoken  or 
written,  the  ordinarv  sense  of  those  words  in  which  they  may  fairly 
be  understood  by  oystanders  not  acquainted  with  the  matter  to 
which  they  relate  (r)  is  to  be  taken  as  the  meaning  of  the  speaker 
or  writer,  unless  something  be  shown  to  have  taken  place  which 
may  give  a  peculiar  character  to  the  expressions  used.  And  in  the 
absence  of  such  evidence,  a  witness  cannot  be  asked  what  he  un- 
derstood by  the  words :  the  proper  course  is  to  lay  the  foundation 
b^  ^ving  such  evidence,  and  then  the  question  becomes  ad- 
missible (£). 

In  addition  to  the  preceding  instances,  it  may  be  observed,  that 
it  is  actionable,  falsely  and  maliciously  to  speak  and  publish  of 
another  words  which  tend  to  disinherit  him  (0>  or  to  deprive  him 

(n)  2  Bl.  961,  962.  442  ;  2  C.  &  K.  440,  S.  C 

(0)  Cowp.  278.  («)  Dainet   v.  Hartley,   3   Ezch.   201. 

Ip)  Roberts  v.  Camdent  9  East,  93.  See  also  The  Duke  of  Bruiuwiek  v.  Harmer, 

(q)  See  also  Read  v.  Amhridge^  6  C.  &  3  C.  &  K.  10. 

P.  808.  (r)  1  RoU.  Abr.  37, 1.  27. 
(r)  Hankintim  y.  BUby,  16  M.  &  W. 
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of  his  estate  (tt)y  or  which  slander  him  in  his  office  (ar%  profes- 
sion (y),  or  trade  (z) ;  e.  g.,  in  speaking  of  a  justice  of  the  peace  in 
the  execution  of  his  office,  to  say  that  ^'  He  is  a  rascal,  a  villain, 
and  a  liar,"  is  actionable ;  for  the  words  import  a  charge  of  acting 
cori-uptly  and  partially  (a).  Saying  of  a  churchwarden,  "He  is  a 
cheat,  and  cheated  the  parish  of  4Z.,  and  notwithstanding  I  have 
given  him  a  receipt  upon  his  bill  of  9/.  U.  expended,  it  was  a  false 
thing,  and  I  never  received  more  than  5Z.  of  the  9Z.  1«."  (b).  But 
words  imputing  to  a  churchwarden  that  he  stole  the  parish  bell- 
ropes  are  not  actionable ;  the  possession  of  the  bell-ropes  being  in 
him  (c).  Words  of  an  innkeeper,  imputing  insolvency,  were  held 
to  be  actionable ;  although,  at  the  time  they  were  spoken,  an  inn- 
keeper was  not  subject  to  the  bankrupt  laws.  For  slander  of  this 
kind  an  action  may  be  brought  before  any  injury  has  been  sus- 
tained, in  consequence  of  the  words  having  been  spoken.  From 
the  nature  of  the  words,  the  law  implies  3ie  injury ;  hence  such 
words  are  said  to  be  actionable  in  themselves  (d). 

To  maintain  an  action  for  slander  of  title,  there  must  be  actual 
malice  («).  Hence,  where  a  person,  thinking  he  had  a  right  to 
recover  possession  of  a  term  for  some  misconduct  of  his  tenant, 
and  hearing  that  the  term  was  to  be  sold,  went  to  the  auction  and 
said,  the  vendor  could  not  make  a  title;  it  was  held,  that  an  action 
could  not  be  maintained,  there  being  no  proof  of  malice  (/).  So 
the  attorney  of  a  party  claiming  title  to  premises  put  up  for  sale,  is 
not  liable  to  an  action  for  slander  of  title,  if  he,  bona  jide^  though 
without  authority,  makes  such  objections  to  the  seller's  title,  as  his 
principal  would  have  been  authorized  in  making  (g).  In  actions 
of  this  sort,  the  tnie  question  for  the  jury  is,  whether  the  words  are 
false  and  malicious,  and  whether  the  special  damage  arose  there- 
from (A).  Malice  and  special  damage  must  be  alleged  and  proved. 
Seepo^^,  p.  1260,  Malachy  v.  Soper, 

In  Harwood  v.  Sir  J.  Astleg,  (in  error,)  1  Bos.  &  Pul.  N.  R.  47: 
it  was  contended,  that  an  action  could  not  be  maintained,  because 
the  words,  which  charged  the  plaintiff  (below)  with  having  mur- 
dered his  father,  were  alleged  to  have  been  spoken  of  the  plaintiff, 
(below),  as  a  candidate  to  serve  in  parliament ;  but  it  was  held, 

(tt)  BoU  V.  Bnis,  1  Lev.  134.  180.     See  Broum  v.  Smith,  18  C.  B.  596  ; 

(j:)  How   v.   Prinn,    Salk.  694 ;    Lord  Griffiths  v.  Lewis,  7  Q.  B.  61  ;  Ralin  ▼. 

Raym.  812,  &  C.  Steward,  14  C.  B.  595;  23  L.  J.,  C.  P. 

(y)  Hardwick  v.  Chandler,  Str.  1138.  148  ;  jtyred  v.  Farlow,  8  Q.  B.  854. 

(«)   Vpsheer  v.   Betts,   Cro.    Jac.    578,  (e)  Pitt  v.  Donovan,  1  M.  &   S.  639; 

579;  Jones  ▼.  Liiilerj  7  M.  &  W.  423.  Pater  v.  Baker,  3  C.  B.  855 ;  Hargrove  ▼. 

(a)  Aston  v.  Blagrave,  Str.  617  ;  Lord  Le  Breton,  4  Burr.  2422.  See  Bignell  v. 
Ravin.  1369,  S.  C.  Buzzard,  3  H.  &  N.  217. 

(b)  Phillips   Y.Harrison,    C.    B.,    Hil.  (f)  Smith  y,  Spooner,  ST  aunt,  2^, 
Geo.  II.,  on  motion  in  arrest  of  judgment,  (g)  Watson  v.  Reynolds,  M.  &  Malk.  1. 
Lord  King's  MSS.,  p.  44.  (h)  Brook  v.  Rawt,  4  Exch.  521.     See 

(c)  Jackson  v.  Adams,  2  B.  N.  C.  402 ;  Haddan  v.  Lolt,  15  C.  B.  41 1 ;  and  East^ 
2  Sc.  599.  wood  ▼.  Holmes,  1  F.  &  F.  347. 

{d)  Whittington  v.  Qladwin,  5  B.  &  C. 
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that  the  w(^ds  being  actionable  in  themselves,  it  is  quite  immaterial 
whether  they  were  spoken  of  the  plaintiff  as  candidate  or  not  (i). 
If  the  plaintiff  has  sustained  any  special  damage,  in  consequence  of 
words  actionable  in  themselves  having  been  spoken  and  seeks  to 
recover  a  compensation  for  it,  such  special  damage  must  be  stated 
in  the  declaration,  with  as  much  certainty  as  the  subject-matter  is 
capable  of,  in  order  that  the  defendant  may  be  sufficiently  apprized 
of  the  nature  of  the  case  which  is  intended  to  be  proved  against 
him,  and  consequently  be  prepared  to  meet  it  (A).  Where  the 
words  charged  the  plamtiff,  a  horse-dealer,  "with  privately  stealing 
certain  horses  sold  by  him,"  and  consequently  were  actionable; 
after  proving  the  words,  the  plaintiff's  counsel  appUed  to  be  ad- 
mitted to  give  general  evidence  of  loss  of  customers,  but  was 
denied  (/).  In  a  yery  recent  case,  however,  it  has  been  held,  that 
in  an  action  for  slander  of  the  plaintiff,  in  his  business  of  an  inn- 
keeper, it  is  sufficient  to  all^e  and  prove  as  special  damage,  a 
general  loss  of  custom,  without  stating  the  names  of  the  customers 
who  ceased  to  frequent  the  inn  (m). 

By  21  Jac.  I.  c.  16,  s.  3,  "Actions  on  the  case  for  loords 
must  be  commenced  and  sued  within  two  years  next  after  the  words 
spoken."  But  by  sect.  7,  "  Infant,  feme  coizert,  non  compos  mentis^ 
person  imprisoned  or  beyond  sea,  may  sue  within  two  years  aft^r 
the  removal  of  their  respective  disabilities." 

Of  Words  not  actionable  in  themselves. -^Words  not  actionable 
in  themselves  may  become  so,  by  reason  of  some  special  damage 
arising  from  them,  e,  ^.,  if  a  person  say  to  a  woman,  "You  are  a 
whore,"  whereby  she  loses  her  marriage  (n),  or  a  substantial  benefit 
arising  from  the  hospitality  of  friends  (o).  But  calling  a  married 
woman  or  a  single  one  a  whore  is  not  actionable  witnout  special 
damage,  because  fornication  and  adultery  are  subjects  of  spiritual 
not  temporal  censures.  Lord  Raym.  1004;  except  hi  the  city  of 
London,  by  reason  of  the  custom  there  to  cart  whores,  1  Viner,  S. 
13.  But  there  the  words  must  charge  that  she  was  a  whore  in 
London ;  it  is  not  sufficient  if  the  declaration  merely  allege  that 
she  resided  in  London.  Robertson  v.  Powell,  B.  R.  Sittings  at 
Serjeants'  Inn,  before  M.  T.  67  Geo.  III.  Action  for  c5ling 
plaintiff's  wife   a  whore   in  London,  suggesting   the   custom   of 

(i)  **  Words  are  actionable  when  spoken  (/)   Waierhoute  v.  Gill,  coram  Buller,  J,, 

of  one  in  an  office  of  profit,  which  may  Lancaster    Lent    Ass.    1790,    Holroyd, 

probably  occasion  the  loss  of  his  office,  or  MSS. ;  Barnett  v.  Jllen,  1  F.  &  F.  125. 

when  spoken  of  persons  touching  their  (m)  Evans  v.  Harries,  1  H.  &  N.  251. 

respective  professions,  trades  and  busi-  See  also  Hartley  v.  Herring,  8  T.  R.  130 ; 

ness,  and  do  or  may  probably  lead  to  their  Ashley  v.   Harrison,   1   Esp.  48.     As   to 

damage."     Per  de  Grey,  C.  J.,  in  Onslow  particulars  of  persons  who  have  ceased  to 

Y.  Home,  8  Wils.  1 86.  deal    and    interrogatories,  see    Wood  ▼. 

{k)  Geare  ▼.  Britton,   Bull.  N.  P.  7  ;  Jones,  1  F.  &  F.  301. 

Hatheway  ▼.  Newman,  B.  R.  Middlesex  (n)  1  Roll.  Abr.  35, 1.  15. 

Sittings,  Feb.  17,  1804>  S,  P.,  per  Lord  (o)  Moore  v.  Meagher  (tn  error\  Exch, 

Eilenborough,  C.  J.,  1  Wms.  Saund.  243,  d.  Cham.  1  Taunt  39. 
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London  to  cart  whores,  plaintiffs  were  nonsuited  for  want  of 
proving  the  custom.  Lora  Mansfield  said,  he  could  not  take 
notice  of  such  custom,  unless  proved.  No  proof  of  it  could  be  got 
from  the  town-clerk's  office;  and  it  was  then  said  that  no  proof  of 
it  had  ever  been  given  so  as  to  maintain  such  actions  out  of  the 
city  courts,  but  that  in  the  city  courts  they  would  take  notice  of 
their  own  custom.  Stainton  et  Ux.  v.  JoneSj  Sittings  after  Mich. 
Term,  at  Guildhall,  coram  Lord  Mansfield,  1782,  MS.  So  if  a 
person  slander  the  title  of  another,  whereby  he  is  prevented  from 
selling  his  estate  (j?):  but  in  these  cases,  it  is  incumbent  on  the 
party  injured,  not  only  to  state  and  prove  the  speaking  of  the 
words,  but  also  the  particular  injury  which  he  has  sustained; 
because,  the  words  not  being  actionable  in  themselves,  the  special 
damage  is  considered  as  the  gist  of  the  action  {q).  It  must  also 
appear  that  the  special  damage  was  the  legal  and  natural  conse- 
quence of  the  words  spoken:  and  it  has  been  held  that  an  illegal 
consequence,  viz,  a  tortious  act,  will  not  be  sufficient  (r):  some 
doubt  however  has  been  thrown  on  this  latter  point  («).  In 
slander  for  words  uttered  of  the  plaintiff  to  her  employer,  who 
stated  that  she  dismissed  the  plaintiff  from  her  service,  not  because 
she  believed  the  words,  but  because  she  was  afraid  she  should 
offend  her  landlord,  by  keeping  her;  it  was  held,  the  special  damage 
being  the  consequence  of  tne  words  used,  the  action  was  maintain- 
able ;  the  court  could  not  speculate  on  the  motives  of  witnesses. 
And  per  PattesoUf  J.,  it  is  not  like  Vicars  v.  Wilcocks,  because  here 
the  whole  cause  of  the  special  damage  proceeds  from  the  defendant 
himself;  nothing  is  done  by  any  other  person  (0-  Two  persons 
cannot  join  in  an  action  for  slanderous  words  spoken  of  them,  for 
the  injury  which  the  one  sustains  by  the  slander  is  not  an  injury 
done  to  the  other  (u).  But  if  defamatory  words  be  spoken  of 
partners  in  trade  whereby  they  are  injured  in  their  trade,  a  joint 
action  will  lie  at  the  suit  of  the  partners,  although  th^  words  be 
actionable  of  themselves  (a:).  It  is  actionable  to  republish  any 
slander  invented  by  another,  unless  the  republication  be  accom- 
panied by  a  disclosure  of  the  author's  name,  and  a  precise  state- 
ment of  the  author's  words,  so  as  to  enable  the  party  injured  to 
maintain  an  action  against  the  author  (y).     This  disclosure  and 

(f))  Lowe  y.  Harewood,  Sir  W.  Jones,  3   Nev.  &   M.  467;  and  see  Tunmclifk 

196;  Cro.  Car.  140»  recognized  in  3f a/a-  ▼.  Mots,    3  C.  &  K.   83 ;     KendiUon  v. 

chy  y.  Soper,  3  B.  N.   C.  383 ;  3  Scott,  Maltby,  Car.  &  M.  402. 

736.  («)  Dyer,  19,  a,  pi.  112. 

{q)  Browne  y.  Oihhons,  Salk.  206.  (x)  Cook  and  another  y.  Batchelhr,   3 

(r)  rtcart  v.    Wilcdtki,   8  East,  1  ;  2  B.  &  P.  150.     See  ante,  p.  1056. 

Smith's  Lead.Cas.  423.    SeeKeliy  y.  Par-  (y)  Davis  v.  Lewis,  7  T.  R.  17  ;  Matt- 

tington,  5  B.  &  Ad.  645  ;  3  Ney.  &  M.  land  y.  Goldney,  2  East.  426.    These  cases 

117.  were  recognized  in  Woolnoth  v.  Meadows, 

(«)  See  1  Wms.  Saund.  243,  f. ;  Stark.  5  East,  463.    This  defence  is  not  appli- 

on  Libel,  205  (2nd  edit.);  per  Parke,  B.,  cable  to  written  slander.    See  Lewi*  y. 

in  Green  y.  Button,  2  C.  M.  &  R.  715;  Walter,  4  B.  &  A.605;  TidmanY,  Ainslie, 

Coppin  y.   Braithwaite,    8  Jur.    875 ;    2  10  Exch.  63;  1  Wms.   Saund.  244,  b.; 

Smith's  Lead.  Cas.  428.  note  (r). 

(0  Knight  y.  Gibbs,    1   A.  &   E.   43; 
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statement  must  be  made  at  the  time  of  republishing  the  slander; 
for  it  will  not  avail  the  defendant  to  make  it  for  the  first  time  in 
pleading  to  an  action  brought  by  the  party  injured;  and  according 
to  Holrcydj  J.,  in  Lewis  v.  Waiter^  4  B.  &  A.  ol4,  the  republication 
must  be  on  a  fair  and  justifiable  occasion;  and  according  to  Bat/ley, 
J.,  in  M^Pherson  v.  iJaniek  (z)^  the  defendant  must  show  also,  that 
he  believed  it  to  be  true.  In  that  case,  which  was  an  action  for 
words  spoken  by  the  plaintiff  in  his  trade,  importing  a  direct 
assertion  made  by  defendant,  that  the  plaintiff  was  insolvent;  the 
defendant  pleaded  that  one  T.  W.  spoke  and  published  to  the 
defendant  tne  same  words,  and  that  the  defendant,  at  the  time  of 
speaking  and  publishing  ^em,  declared  that  he  had  heard  and 
been  told  the  same  from  and  by  the  said  T.  W.;  it  was  held,  upon 
demurrer,  that  the  plea  was  bad :  first,  because  it  did  not  confess 
and  avoid  the  charge  made  in  the  declaration,  the  words  in  the 
declaration  importing  an  unqualified  assertion  made  by  defendant, 
and  the  words  in  the  plea  importing  that  the  defendant  mentioned 
the  fact  on  the  authority  of  T.  W.  Secondly,  because  the  plea  did 
not  give  the  plaintiff  any  cause  of  action  against  T.  W. ;  inasmuch 
as  it  did  not  allege  that  T.  W.  spoke  the  words  falsely  and  mali- 
ciously. Thirdly,  because  it  is  no  answer  to  an  action  for  oral 
slander,  for  a  defendant  merely  to  show  that  he  heard  it  from  ano- 
ther, and  named  the  person  at  the  time,  without  showing  also  that 
he  believed  it  to  be  true,  and  that  he  spoke  the  words  on  a  justi- 
fiable occasion. 

From  the  preceding  remarks,  it  appears  that  falsehood  and  malice, 
either  express  or  implied,  are  of  the  essence  of  the  action  for  slander, 
and  special  damage,  where  the  words  are  not  actionable  in  them- 
selves. Where  words,  falsely  and  maliciously  spoken,  are  action- 
able in  themselves,  the  law  primd  facie  presumes  a  consequent 
damage,  without  proof. 


III.  Of  the  DeclaratioHy  and  herein  of  the  Nature  and 
Office  of  the  Innuendo. 

The  Common  Law  Procedure  Act,  1852,  gives  a  concise  form 
of  declaration  in  actions  of  slander  (a),  and  enacts,  that  in  such 
actions,  as  well  as  in  actions  of  libel,  the  plaintiff  shall  be  at  liberty 
to  aver  that  the  words  or  matter  complained  of  were  used  in  a  defa- 
matory sense,  specifying  such  defamatory  sense,  without  any  pre- 
fatory averment  to  snow  how  such  words  or  matter  were  used  in 
that  sense ;  and  such  averment  shall  be  put  in  issue  by  the  denial 

(«)  10  B.  &  C.  271 ;  5  M.  &  R.  251.  in  De  Crespigny  y.    Welletley,  5   Bingh. 

See  also  fVard  y.   Weeks,  7  Bingh.  211;  401. 

Benneii  v.  Bennett,  6  C.  &  P.  588,  Alder-  (a)  15   &  16  Vict,  c  76,  &   91,  and 

eon,  B. ;  and  the  remarks  of  Beet^  C.  J.,  Sched.  B.  No.  82. 
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of  the  alleged  libel  or  slander  ;  and  where  the  words  or  matter  set 
forth,  with  or  witliout  the  alleged  meaning,  show  a  cause  of  action, 
the  declaration  shall  be  sufficient  (&).  In  the  declaration,  it  must 
be  alleged  expressly  what  words  were  spoken,  and  that  they  were 
spoken  and  published  of  the  plaintiiF(c)  falsely  and  maliciously. 
Thus,  '^  that  the  defendant  spake  of  the  plaintiff,  quasdam  falsa  et 
scandalosa  verba,  quorum  tenor  sequitur  in  haec  verba,"  &c.,  was 
held  insufficient,  because  it  was  not  an  express  allegation,  that  the 
defendant  spake  the  same  identical  words  (d).  This  rule,  that  the 
words  spoken  should  be  set  forth  precisely,  is  not  confined  to  those 
cases  only  in  which  the  action  is,  properly  speaking,  for  slander, 
but  extends  also  to  cases  where  special  damage  is  the  ground  of 
the  action.  If  the  words  were  spoken  in  a  foreign  language,  it 
must  be  averred  in  the  declaration,  that  the  hearers  understood 
such  language  (e).  Where  the  charge  alleged  against  the  plaintiff 
relates  to  his  office,  profession  or  trade,  there  it  ought  to  appear  on 
the  face  of  the  declaration,  that  plaintiff  was  in  office  (f),  or  ex- 
ercising his  profession  or  trade  (g)  at  the  time  when  the  words  were 
spoken,  and  that  they  were  spoken  in  relation  to  his  office,  pro- 
fession or  trade  (A).  In  an  action  for  slander,  imputing  adultery  to 
Elaintiff,  a  physician,  where  no  special  damage  was  laid ;  it  was 
eld  not  sufficient,  before  the  Common  Law  Procedure  Act,  to  state 
the  words  to  have  been  spoken  of  him  "  in  his  profession  ;"  but 
that  it  ought  to  have  been  set  forth  in  the  declaration  in  what 
manner  the  scandalous  conduct  was  connected  by  the  speaker  with 
that  profession  (i).  In  such  cases,  if  the  declaration  failed  to  show 
how  the  imputation  was  connected  by  the  speaker  with  the  plain- 
tiff's office  or  profession,  it  would  have  been  oad  after  verdict  (A). 

In  an  action  of  slander,  imputing  incontinence  to  a  clergyman, 
the  declaration  must  show  that  he  is  beneficed,  or  holds  some 
clerical  office  or  employment  of  temporal  profit(/).  Where  such 
action  is  against  one,  who  was  a  preacher  at  a  dissenting  meeting- 
house, by  reason  of  which  he  was  dimissed  from  his  employment, 
it  is  not  necessary  to  state  that  he  was  legally  in  the  exercise  of  the 
employment,  nor  is  it  necessary  to  state  the  names  of  the  persons 
who  dismissed  him  ;  but  it  is  sufficient  to  say,  that  the  persons  who 
frequented  the  chapel  refused  to  permit  him  to  preach,  by  reason 

(6)  15  &  16  Vict.  c.  76,  8.  61.  (h)  Todd  v.  Hastings,  2  Wms.  Saund. 

(e)  Johnson  v.  Aylmer^  Cro.  Jac.  126.  307 :  Savage  v.  RcJtery^  Salk.  694. 

(d)  Garford  v.  Clerk,   Cro.  Eliz.  857.  (i)  ^yre  v.  Crawn,  2  A.  &  E.  2 ;  4Nev. 

As  to  amendment,  see   post,    p.    1268;  &M.  220;   Wilhy  y .  Elston,  8C.  B.  142; 

Qutsole  y.  Mathers,  1  M.  &  W.  495,  re-  Doyley  v.  Roberts,  S  B.  N.  C.  840 ;  Jones 

cognizing  Cook  v.  Cox,  3   M.  &    S.  110;  v.  Littler,  7  M.  &  W.  423.     See  Hopwood 

and  post,  p.  1265.  y.  Thorn,  8  C.  B.  293  ;  Southey  v.  Denny, 

{e)  Price  y.  Jenkings,  Cro.  Eliz.  865;  1  Exch.  199;  Pemberton  y.  Coles,  10  Q. 

1  Wms.  Saund.  242,  note(l).  B.  461  ;  Edsall  v.   Russell,  4  M.  &  O. 

(/)  Yely.   158;  Bellamy  y.  Birch,  16  1090;  5  Scott,  N.  R.  801. 

M.  &  W.  690.  (*)  James  v.  Brook,  9  Q.  B.  7. 

(jg)  CoUis  y.  Malin^  Cro.  Car.  282.  (/)  Gallwey  y.  Marshall,  9  Exch.  295. 
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whereof  he  had  lost  the  emoluments  he  would  otherwise  have 
acquired  (m).  In  an  action  for  words  spoken  of  a  person  who 
was  a  candidate  to  serve  in  parliament,  it  is  not  necessary  to  set 
forth  the  writ  in  the  declaration.  It  is  sufficient  for  the  plaintiff 
to  state  that  he  was  a  candidate  to  serve  in  the  (present)  parlia- 
ment, which  cannot  exist  without  a  writ  to  call  the  parliament 
togeUier  (n). 

The  difficulties  involved  in  the  right  use  of  the  colloquium  and 
innuendo  have  been  removed  by  the  Common  Law  Procedure  Act, 
1852  (o).  Before  that  enactment,  when  the  innuendo  was  annexed 
to  the  charge  preferred  against  the  plaintiff,  its  office  was  to  give  the 
words  spoken  their  proper  signification,  but  not  to  extend  the  sense 
of  them  beyond  their  natural  import.  Thus,  that  the  plaintiff  was 
the  person  mtended,  must  have  appeared  from  the  manner  in  which 
the  words  were  spoken,  which  must  have  been  stated  in  the  decla- 
ration ;  namely,  that  they  were  spoken  of  the  plaintiff,  or  to  the 
plaintiff,  or  in  a  conversation  witn  the  plaintiff,  and  not  from  the 
innuendo  only  (p) ;  for  if  the  person  of  whom  the  words  were 
spoken  be  uncertain,  no  action  will  lie ;  and  the  plaintiff  could  not 
merely,  by  the  force  of  an  innuendo,  apply  the  words  to  himself  (7). 
Therefore,  where  a  declaration  stated  that  defendant  said  of  the 

Elaintiff,  ''He  has  forsworn  himself,  {meaning  that  the  plaintiff 
ad  committed  wilful  and  corrupt  perjury ;)"  it  was  held,  that 
the  words  not  being  actionable  in  themselves,  because  they  did 
not  necessarily  imply  that  the  plaintiff  had  forsworn  himself  in 
a  judicial  proceedinoy  their  meaning  could  not  be  extended  by 
the  innuendo  (r).  ^ut  if  the  defendant  had  spoken  the  words 
concerning  some  judicial  proceeding  that  had  before  taken  place, 
in  which  the  plaintiff  had  given  testimony,  and  these  facts  had 
been  averred  in  the  declaration,  then  such  an  innuendo  would 
have  been  good ;  because  the  words,  coupled  with  the  preceding 
facts,  would  have  shown,  that  the  defendant  meant  to  charge 
the  plaintiff  with  perjury  punishable  by  law.  So,  where  the 
slander  was,  "  He  has  burnt  my  barn,"  the  plaintiff  could  not  say, 
by  way  of  innuendo,  "  my  bam  full  of  com ;"  because  that  is  not 
•an  explanation  of  the  words,  but  an  addition  to  them.  But  if,  in 
the  introductory  part  of  the  declaration,  it  had  been  averred,  thai 
the  defendant  had  a  bam  full  of  com,  and  also,  that  in  a  discourse 
about  that  barn,  the  defendant  had  spoken  the  words,  an  innuendo, 
that  he  meant  by  those  words  the  bam  full  of  com,  would  have 

(m)  Hartley  y.  Herrings  8  T.  R.  130.  See  Le  Fanu  v.  Malcomton,  1  H.  L.  Cas. 

See  Evans  y.  Harriet,  I  H.  &  N.  261.  637 ;   Turner  y.  Merewether,  7  C.  B.  261 ; 

(fi)  Harwood  y.  Sir  J.  Attley,  1  N.  R.  S.  C.  {in  error),  19  L.  J.,  C.  P.  10 ;  Wakley 

47i  on  error,  in  Exch.  Cham.  y.  Healey,  7  C.  B.  591 ;  Solomon  y.  Lawtont 

(o)  Sect.  61   and  Sched.  B.,   ante,  p.  8  Q.  B.  823. 
1261.  (r)  Holt  y.    Seho^field,  6  T.    R.  691. 

( f»)  4  Rep.  17,  b. ;  8  Bulst  227.  See  also  Core  y.  Morton,  Yely.  28. 

(q)  Johnson  y.  Aylmer,  Cro.  Jac.  126. 
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been  good  («).  This  distinction  was  recognized  in  a  later  case :  it 
was  stated  in  the  declaration,  that  the  plaintiff  had,  in  due  manner, 
put  in  his  answer  upon  oath  to  a  bill  filed  against  him  in  the  Court 
of  Exchequer  by  the  defendant,  (but  it  was  not  averred  that  the 
words  were  spoken  in  a  discourse  about  that  answer ;)  it  was  then 
alleged,  that  defendant  said  of  the  plaintiff  that  he  bad  forsworn 
himself  (meaning  that  the  plaintiff  had  perjured  himself  in  his  afore- 
said answer  to  the  bill  so  filed  against  him ;)  it  was  held,  on  motion  in 
arrest  of  judgment  after  verdict,  that  the  declaration  was  bad,  for 
want  of  an  averment  of  colloquium  respecting  the  answer  in  the 
Exchequer,  which  was  not  supplied  by  tne  innuendo  ;  and  further, 
that  the  defect  was  not  cured  by  verdict  (t).  In  all  cases,  there- 
fore, where  the  words  could  be  understood  in  an  actionable  sense  only 
by  reference  to  certain  facts,  such  facts  must  have  been  distinctly 
stated  in  the  body  of  the  declaration :  for  the  mere  introduction  of 
those  facts,  under  an  innuendo,  would  not  have  been  deemed  a  suf- 
ficient averment  of  them  (u) :  that  which  comes  after  the  innuendo 
not  being  issuable  (x)  :  and  further,  it  must  have  been  averred,  that 
the  words  were  spoken  in  a  conversation  about  those  facts.  In 
short,  the  words  must  have  been  sufficient  to  maintain  the  action 
without  the  innuendo  ( y).  And  the  meaning  given  by  the  innuendo 
must  have  been  such  as  might  fairly  be  collected,  either  from  the  words 
alone  or  from  the  words  coupled  with  facts,  which  were  the  subject 
of  the  conversation,  previously  averred  in  the  declaration  ;  for  an 
innuendo  could  not  have  been  used  to  enlarge  the  meaning  of  words 
without  prefatory  averments  (z).  It  is  to  be  observed,  however, 
that  although  new  matter  could  not  be  introduced  by  an  innu- 
endo (a),  but  must  have  been  brought  upon  the  record  in  another 
way,  yet  where  such  new  matter  was  not  necessary  to  support  the 
action,  an  innuendo,  without  any  colloquium^  might  be  rejected  as 
surplusage  (ft). 

Since  the  Common  Law  Procedure  Act,  1852,  the  declaration 
must  set  forth  words  actionable  either  per  se  or  on  account  of 
the  particular  meaning  attributed  to  them  in  the  declaration  (c). 
And  where  the  words  have  no  ordinary  meaning  at  all,  their 
acquired  meaning  cannot,  in  the  absence  of  an  innuendo^  be  gone 
into,  as  where  the  words  were  "You  are  a  hunter''  (d).  But 
the  pleader  may  put  any  construction  upon  the  words  he  may 

(i)  Per  de  Grey,  C.  J.,  in  A  v.  Homcy  (y)  Lovti  ▼.  Hawihom,  Cro.  Eliz.  8S4. 

Cowp.  684.  («)  Per  Patteton,  J.,  Gompcrtz  v.  Levy, 

(0  Ha/ufket  v.  Hawkey,  8  East,  427,  re-  9  A.  &  E.  285,  citing  Goldstein  v.  Foes. 

cognized  by  Bayley,  f.,  in  Goldstein  v.  (a)  Day  v.  Robinsom  {in  error),  1  A.  & 

Fott,  6  B.  &  C.  160,  and  by  Tindai,  C.  J.,  £.  554 ;  4  Nev.  &  M.  884.    See  OrigUk 

delivering  judgment  in  Alexander  y.  An-  y.  Ltwie,  8  Q.  B.  841 ;    and  WakUy  ▼. 

gU  (on  error),  in  Exch.  Cham.,  1  Cr.  &  J.  HeaUy,  7  C.  B.  591. 

146;  and  Bee  Hearne  Y.  Stowell,  12  A.  &  (ft)  Roberts  v.   Cawulen,    9  East,    95; 

E.  719  ;  4  P.  &  D.  696.  Barrett  v.  Long,  3  H.  L.  Cas.  395. 

(u)  I  Roll  Abr.  83. 1. 10.  (c)  15  &  16  Vict,  c  76,  a.  61. 

(x)  Sloeomb'i  ease,  Cro.  Car.  443.  {d)  Rawlmgs  v.  Norbury,  1 F.  &  F.  841. 
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choose,  and  may  leave  it  to  the  jury  to  say  whether  such 
constructioD  is  borne  out  by  the  evidence  (e).  An  action  will 
not  lie  for  these  words,  ^'I  will  take  him  to  Bow  Street,  on  a 
charge  of  forgery,"  without  an  innuendo  (/).  In  a  declara- 
tion for  slander  of  plaintiff  in  his  trade,  a  count,  alleging  that  the 
defendant,  in  a  certain  discourse  in  the  presence  and  hearing  of 
divers  subjects,  falsely  and  maliciously  charged  and  asserted  and 
accused  plaintiff  of  being  in  insolvent  circumstances,  and  stating 
special  damage,  but  without  setting  out  the  words,  is  ill ;  and  if  it 
be  joined  with  other  counts,  which  set  out  the  words,  and  a  general 
verdict  given,  the  court  will  arrest  the  judgment  (g).  It  is  the 
province  of  the  jury  to  decide  whether  the  defendant's  meaning 
was  such  as  is  imputed  to  him  by  the  innuendo  (A).  In  an  action 
for  calling  the  plaintiff  a  thief,  it  was  proved  that  the  defendant 
said  of  the  plaintiff,  "  Why  don't  you  come  out,  you  blackguard, 
rascal,  scoundrel.  Penfold,  you  are  a  thief ;"  but  the  witness  who 
proved  the  words  was  not  asked  whether,  by  the  word  "  thief,"  he 
understood  that  the  defendant  meant  to  charge  the  plaintiff  with 
felony  (i).  Chambre,  J.,  in  his  direction  to  the  jury,  said,  that  it 
lay  on  the  defendant  to  show  that  felony  was  not  imputed  by  the 
word  "thief;"  and  a  verdict  was  found  for  the  plaintiff.  On  a 
motion  to  set  aside  the  verdict,  on  the  ground  tnat  it  appeared, 
from  the  expressions  which  accompanied  the  word  "  thiet,"  that 
the  defendant  did  not  intend  to  impute  felony,  but  merely  used 
that  word,  together  with  the  others,  in  the  heat  of  passion ;  that 
no  evidence  was  given  to  show,  that  the  word  "  thief"  was  under- 
stood by  those  who  heard  it  to  charge  the  plaintiff  with  any  crime, 
the  court  refused  the  application;  Sir  J.  Mansfield,  C.  J.,  ob- 
serving, that  the  jury  ought  not  to  have  found  a  verdict  for  the 
plaintiff  unless  they  understood  the  defendant  to  impute  thefl  to 
the  plaintiff.  The  manner  in  which  the  words  were  pronounced, 
and  various  other  circumstances,  mi^ht  explain  the  meaning  of  the 
word  ;  and  if  the  jury  had  thought  that  the  word  was  only  used  by 
the  defendant  as  a  word  of  general  abuse,  they  ought  to  have 
found  a  verdict  for  the  defendant  Supposing  that  the  general  words 
which  accompany  the  word  "  thief"  might  have  warranted  the  jury  in 
finding  for  the  defendant,  yet,  as  they  have  not  done  so,  the  court 
cannot  say  that  the  word  did  not  impute  thefl  to  the  plaintiff  (A). 
A  count,  charging  that  defendant  had  imposed  upon  the  plaintiff 
the  crime  of  felony,  is  good  after  verdict  (/).  Where  the  words 
were,  '*  You  have  committed  a  crime  for  which  I  can  transport 

(e)  ffemmingt  v.  Gasson,  27  L.  J.,  Q.  Gould  and  Blackstone,  J  J.,  2  Bl.  R.  961 « 

B.  255,  ante,  p.  1057.  962,  cited  by  EUenbarough,  C.  J.,  in  Robert* 

(/)  Uarriion  y.    King    (in    error),   7  y,  Camden,  uH  sup. 

Taunt  431.  (t)  See  ante,  p.  1257. 

{g)  Cook  ▼.  Cox,  3  M.  &  S.  110.     See  {k)  Penfold  y.   Wettcote,  2  N.  R.  335. 

ante,  p.  1261.  See  Rowcl^e  y.  Edmunds,  7  M.  &  W.  12. 

{h)  15  &  16  Vict.  c.  76,  a.  61 ;   per  (I)  BUnard  y.  KeUy,!  B.  &  C.  283. 
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you/'  they  were  held  (on  motion  in  arrest  of  judgment),  to  be 
actionable  without  any  colloquium  or  innuendo  (m). 


IV.   Of  th^  Pleadings. 

Evidence,  p.  1268. 
Costs,  p.  1270. 


O/the  Pleadings. 

Money  cannot  be  paid  into  court  (n).  The  general  issue  in  this 
action  is.  Not  Guilty,  which  operates  as  a  denial  only  of  the 
breach  of  duty  or  wrongful  act  alleged  to  have  been  committed  by 
the  defendant,  and  not  of  the  facts  stated  in  the  inducement  (o) ; 
and  no  other  defence  thanjsuch  denial  is  admissible  under  that 
plea :  all  other  pleas  in  denial  must  take  issue  on  some  particular 
matter  of  fact  alleged  in  the  declaration  (j?).  In  an  action  of  slan- 
der of  the  plaintiff  in  his  office,  profession,  or  trade,  the  plea  of 
Not  Guilty  will  operate  in  denial  of  speaking  the  words,  of  speak- 
ing them  maliciously,  and  in  the  defamatory  sense  imputed,  and 
with  reference  to  the  plaintiflP's  office,  profession,  or  trade ;  but  it 
will  not  operate  as  a  aenial  of  the  fact  of  the  plaintiff  holding  the 
office  or  being  of  the  profession  or  trade  alleged  (q).  On  the  gene- 
ral issue,  the  defendant  will  not  be  allowed  to  give  the  truth  of  the  . 
fact  imputed  to  the  plaintiff  in  evidence  even  in  mitigation  of 
damages  :  and  this  rule  holds  in  all  cases,  whether  the  words  do 
or  do  not  import  a  charge  of  felony  (r),  or  whether  a  charge  of 
felony  be  particular  {s)  or  general  {t).  If,  however,  the  charge  be 
true,  the  defendant  may  plead  it  in  justification.  But  if  the  de- 
fendant puts  a  plea  of  justification  on  the  record,  and  offers  no 
evidence  in  support  of  it,  this  conduct  may  not  only  enhance  the 
damages  against  him,  but  also  afford  evidence  of  express  malice  (u). 
If  the  words  were  spoken  by  the  defendant  as  counsel,  and  were 
pertinent  to  the  matter  in  issue  (x),  or  in  confidence,  as  by  a  master, 
upon  being  applied  to  for  the  character  of  a  servant  (y) :  in  these 
and  similar  cases  an  action  will  not  lie,  because  malice  (one  of  the 

(m)  Curtit  y.  Curtis^  10  Bingh.   477;  eight  judges. 

4  M.  &  Sc.  337.    See  Fronds  v.  Roose,  (t)  Per  twelve  judges,  S.  C.    See  Rum- 

8  M.  &  W.  191 ;    Toxer  v.  Mtu^ford,  6  tey  v.  fVehb,  Car.  &  M.  104. 

Exch.  539.  (u)  Simpton  v.  Robinson,  12  Q.  B.  511  ; 

(fi)  15  &  16  Vict.  c.  76,  s.  70.  Wilson  v.  Robinson,  7  Q.  B.  68. 

(o)  Seeanltf,  p.  1259.  («)  Hodgson  v.  Scarlett,  Holt's  N.  P. 

(p)  R.  G.,  H.  T.  1853.  C.  621 ;  1  B.  &  A.  232.    See  9  M.  &  W. 

(f)  Ibid,  358,  and  18  C.  B.  141. 

(r)   Underwood  v.    Parkes,    Str.    1200.  (y)  Edmondsony.  Stephenson  and  another, 

S.  P.,  per  Lord  Man^teld,  C.  J.,  Middle-  Bull.  N.  P.  8  ;   Weatherston  v.  Hawkins, 

sex  Sittings,  1767,  MS.,  Chambre,  J.  1  T.  R.  110.    See  also  Hargrove  v.  Le 

(f )  Smith  V.  Richardson,  Willes,  20,  per  Breton,  4  Burr.  2425. 
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essential  grounds  in  an  action  for  slander)  is  wanting  {z) ;  but,  '^  if 
without  ground,  and  purely  to  defame,  a  false  character  should  be 
given,  it  would  be  proper  ground  for  an  action  "  (a).  The  defence 
of  privileged  communication  is  admissible  under  the  general 
issue  (b) ;  but  if  the  defendant  takes  upon  himself  to  plead  it 
specially,  the  plea  must  allege  that  the  defendant  made  the  com- 
munication on  a  lawful  occasion,  believing  it  to  be  true  and  without 
malice,  or  at  least  bond  Jide(c).  Where  a  person  intending  to 
hire  a  servant  applies  to  the  former  master  for  a  character,  the  mas- 
ter (except  where  express  malice  is  proved)  shall  not  be  obliged 
to  prove  the  truth  of  the  character  he  gives ;  for  in  such  case  the 
disclosure  is  not  made  officiously,  but  in  confidence,  and  the  facts 
may  happen  to  rest  only  in  the  knowledge  of  master  and  servant. 
But  where  the  master  voluntarily,  and  without  being  applied  to, 
speaks  defamatory  words  of  his  servant,  it  will  be  incumbent  on 
him  to  plead  and  prove  the  truth  of  the  words  (d).  "  I  take  the 
law  to  oe  well  settled,  that,  where  a  master  is  applied  to  for  a 
character  of  a  servant,  the  former  is  not  called  upon  in  an  action  to 

Krove  the  truth  of  any  aspersions  thrown  out  by  him  against  the 
ttter,  but  that  it  lies  upon  the  servant  to  prove  the  falsehood  of 
such  aspersions.  In  such  case  the  master  is  justified,  unless  the 
servant  prove  express  malice"  (e).  Note.— A  servant  cannot  bring 
an  action  against  his  master  for  not  giving  him  a  character  (/). 

The  general  issue  puts  in  issue  the  special  damage  alleged, 
whether  the  words  are  or  are  not  actionable  per  se ;  and  a  plea 
negativing  the  special  damage  in.  slander  for  words  actionable  in 
themselves  has  been  held  bad  on  demurrer  (^).  To  an  action  by 
husband  and  wife  for  slander  of  the  wife,  a  plea  that  the  female 

Elaintiff  was  not  the  wife  of  the  other  plaintiff  is  a  good  plea  in 
ar(A). 

The  defendant  may  plead  that  the  words  were  not  spoken  within 
two  years  before  the  commencement  of  the  action  (i). 

(«)  Warr  v.   JoUy,   6  C.   &   P.  497;  Chambre,  MSS.;  Kelly  v.  Partington,  4 

Woodward  v.  Lander,  6  C.  &  P.  548.  B.  &  Ad.  700 ;  2  Nev.  &  M.  460.     See 

(a)  Per  Lord  Mansfield,  C.  J.,  in  Ed-  however  Pattuon  v.  Jonet,  8  B.  &  C.  578, 

mondson  v.  StephensoUi  Bull.  N.  P.  8,  cited  and  ante,  p.  1055. 

by  Parke,  J.,  in  Blackburn  v.  Blackburn,  {e)  Per  Chambre,  3.,in  Rogers  v.  Cl\flon, 

4  Bingh.  408.    As  to  privileged  comma .  3  B.  £^  P.  594.    The  case  itself  is  well 

nications,  see  ante,  p.  1053.  worthy  of  attention  on  this  subject,  but 

(fr)  Lillie  V.   Price,  5  A.  &   E.  645;  the  circumstances  of  it  are  too  special  for 

Hoare  y.  Silverlock,  9   C.   B.  20 ;    Lord  insertion  in  this  work.     See  also  Simpson 

Luean  y.  Smith,  1  H.  &  N.  481  ;  26  L.  v.  Robtnson,  12  Q.  B.  511. 

J.,  Exch.  94.  (/)  Per  Lord  Kenyon,  C.  J.,  in  Carrol 

(r)  Smith  v.  Thomas,  2  B.  N.  C.  372;  v.  Bird,  3  Esp.  201. 

2  Scott,  546.  (g)  Smith  v.  Thomas,  ubi  sup. ;   Wilby  y. 

(d)  Said  by  Lord  Man^ld,  C.  J.,  to  Elston,  8  C.  B.  142. 

be  so  settled,  and  that  he  had  often  ruled  (h)  Chandler  v.  Lindsey,  16  M.  &  W. 

it  so  at  Nisi  Prius.     Lawry  v.  Ackenhead  82 ;  4  D.  &  L.  839. 

and  Ux,,  B.  R.  Sittings,  M  8  Geo.  III.,  (t)  21  Jao.  L  c.  16,  s.  3. 
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Evidence. 

By  6  &  7  Vict.  c.  96,  s.  1,  in  any  action  for  defamation  it 
shall  be  lawful  for  the  defendant  (after  notice  in  writing  of  his  in- 
tention so  to  do,  duly  given  to  the  plaintiff  at  the  time  of  filing  or 
delivering  the  plea  in  such  action)  to  give  in  evidence,  in  mitigation 
of  damages,  that  he  made  or  offered  an  apology  to  the  plaintiff  for 
such  defamation  before  the  commencement  of  the  action,  or  as  soon 
afterwards  as  he  had  an  opportunity  of  doing  so,  in  case  the  action 
shall  have  been  commenced  before  there  was  an  oppoptunity  of 
making  or  offering  such  apology. 

The  words  must  be  proved  as  laid  in  the  declaration  (k) ;  that  is, 
such  of  them  as  will  support  the  action ;  for  it  is  not  necessary  for 
the  plaintiff  to  prove  all  the  words  stated  in  the  declaration ;  only 
what  is  material  (i).  Formerly,  indeed,  it  was  held,  that  the  plain- 
tiff must  prove  all  the  words  precisely  as  laid ;  but  now  it  is  other- 
wise (m).  The  extensive  powers  of  amendment  contained  in  the 
Common  Law  Procedure  Act,  1862  (n),  render  it  unnecessary  to 
state  at  large  the  cases  which  illustrate  the  above  rule  (o).  Where 
the  declaration  alleged  that  the  plaintiff  was  of  two  trades,  although 
the  plaintiff  failed  to  prove  that  he  was  of  both ;  it  was  held,  that 
he  might  recover  upon  proof  that  he  was  of  that  trade  concerning 
which  the  defendant  was  charged  to  have  spoken  the  words ;  for 
the  allegation  was  partible  (/?).  The  plaintiff,  after  proving  the 
words  as  laid  in  the  declaration,  may  prove  that  the  defendant 
spoke  other  words  on  the  same  subject  or  referring  to  it,  either 
before  or  afterwards,  although  such  words  may  be  actionable ;  for 
this  evidence  is  admissible,  not  in  aggravation  of  damages,  but  for 
the  purpose  of  proving  the  malice  of  the  defendant  in  deliberately 
speaking  the  words  which  are  the  subject  of  the  action  (9). 

In  an  action  for  words  of  perjury,  the  plaintiff  offered  in  evi- 
dence a  bill  of  indictment,  which  had  been  preferred  a^nst  him 
by  the  defendant,  and  which  the  grand  jury  returned  ignoramus. 
This  was  held  to  be  admissible  evidence  to  show  the  malicious 
intent  with  which  the  words  were  spoken  (r).     Express  malice 

(k)  Barnes  y.  Holloway,  8  T.  R.  ISO.  56  ;  Pater  v.  Baker,  3  C.  B.  831 ;   WUkim 

Per  Lawrence^  J.,  in  Maitland  v.  Goldney,  ▼.  Reedt  15  C.  B.  192. 

2  East,  438 ;   Walters  v.  Mace,  2  B.  &  A.  (o)  See  Stannard  ▼.  Harper,  5  M.  &  R. 

756 ;  kancock  v.  Winter,  7  Taunt  205.  295  ;  AvariUo  v.  Rogers^  London  Sittings, 

(/)  Per  BayUy,  B.,  Cox  v.  Thomason,  2  Trin.  1778,  B.  R.;  R,  v.  Berry,  4  T.  R. 

Cr.  &  J.  364;  Compagnan  v.  Martin,  Bl.  217;  NeUon  v.  i)i He,  Ca.  Temp.  Hardw. 

R.  790.  806 ;  Solomons  v.  Medex,  1  Stark.  N.  P. 

(m)  Bull.  N.  P.  5,  cites  2  Roll.  Abr.  718.  C.  191  :  Barnes  v.  HoUoway,  8  T.  R.  150. 

(n)  Sect  222.     See  Saunders  v.  Bate,  1  (/))  Figgins  v.  Cogswell,  8  M.  &  S.869. 

H.  &  N.  402,  ante,  p.  1058.     See  also  the  {q)  See  2  Phillippa,  c.  9,  and  wUe,  tit 

following  cases  on  the  former  enactments,  ''  Libel,"  p.  1063  ;  but  see  Defries  y.Da- 

viz.,  Prudhomme  v.  Fraser,  1  Moo.  &  R.  435 ;  vies,  7  C.  &  P.  1 1 2,  Tindal,  C.  J. 

Smith  V.  Knowelden,  2  M.  8r  G.  661 ;  2  (r)  TaU  v.  Humphrey,  2  Campb.  73,  n. 

Scott,  N.  R.  657  ;  Southee  v.  Denny,  1  See  also  RusteU  v.  M^Qmster,  ante, 
Ezch.  196 ;  Ca^field  v.  Bird,  3  C.  &  K. 
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need  not  be  proved ;  if  the  charge  be  M&e,  malice  will  be  implied. 
The  existence  of  express  malice  is  only  a  matter  of  inquiry^  where 
the  injurious  expressions,  which  are  the  subject  of  complaint,  are 
uttered  upon  a  lawful  occasion  (0.  In  an  action  for  slander  of 
title,  it  must  appear  that  the  words  were  spoken  maliciously :  it 
is  not  necessary  for  .the  defendant  to  plead  specially ;  but  the  plain- 
tiff must  prove  malice,  which  is  the  gist  of  the  action  (u).  Where 
in  the  declaration  it  was  alleged,  that  the  plaintiff  was  a  physician, 
and  exercised  that  profession  in  England,  and  on  that  account  was 
called  doctor,  meaning  doctor  of  medicine,  and  that  defendant 
slandered  plaintiff  in  his  character  of  a  physician,  and  denied  his 
right  to  be  called  a  doctor  of  medicine ;  it  was  held,  that  the  plain- 
tiff must  prove  that  he  was  entitled  to  practise  as  a  physician  in 
England :  it  was  not  sufficient  to  show  that  he  had  in  fact  so  prac- 
tised; nor  that  he  had  received  the  decree  of  doctor  of  medicine  at 
the  University  of  St  Andrew's  in  ScoUand  (x).  It  is  not  compe- 
tent for  the  defendant,  under  the  general  issue,  to  offer,  in  mitiga- 
tion of  damages,  evidence  that  the  specific  facts  in  which  the 
slander  consists,  and  for  which  the  action  is  brought,  were  commu- 
nicated to  him  by  a  third  person  (y).  In  an  action  for  words 
imputing  felony,  with  a  count  for  maliciously  charging  the  plaintiff 
with  theft  before  a  justice,  to  which  the  defendant  pleaded  the 
general  issue,  and  also  pleas  of  justification,  evidence  of  general  good 
character  is  not  admissible  for  the  plaintiff  (2:).  Where  words  are 
given  in  evidence  in  order  to  prove  malice,  which  are  not  stated  in 
die  declaration,  the  defendant  may  prove  the  truth  of  such  words ; 
ajs,  not  being  on  the  record,  the  defendant  has  had  no  opportunity 
of  justifying  them  (a).  Where  the  words  are  not  actionable  in 
themselves,  and  the  only  ground  of  action  is  the  special  damage, 
such  special  damage  must  be  proved  as  alleged  (&).  Where  uie 
words  are  actionable  without  the  inducement,  the  insertion  of  what 
is  not  material  and  not  proved,  does  not  occasion  a  variance  of 
which  advantage  can  be  taken  (c). 

The  court  refused  to  grant  a  new  trial  on  the  ground  that  the 
damages  were  excessive,  where  the  jury  had  given  750/.  in  an 
action  for  defamatory  words  spoken  of  a  beneficed  clergyman  to 
his  curate  (d). 

Where  one  of  several  counts  in  a  declaration  for  slander  is  bad, 
and  some  of  the  defamatory  words  in  it  are  proved,  and  the  jury  find 

(i)  Per  Tindal,  C.  J.,  Hocf)er  v.   Trus-  («)  Cornwall  v.  Richardson,  Ry.  &  M. 

cott,  2  B.  N.  C.  464.     See  ante,  p.  1063,  305,  Abbott,  C.J. 

and  Padmore  v.  Lawrence,  and  the  other  (a)   fVame  ▼.  Chadwell,  2  Stark.  N.  P. 

I  cited,  ante,  p.  1255.  C.  457. 


(«)  Smith    V.  Spooner,  8  Taunt.    246,  (6)  WardY.  ^0e^«,  7  Bingh.211. 

ante,  p.  1258.  (c)  Cox  v.  Tkomason,  2  Cr.  &  J.  361 ; 

(jr)  CoUine  y.  Camegie,  1  A.  &  E.  695  ;  2  Tyrw.  411. 

3  Nev.  3r  M.  703.  (d)  Highmore  v.   Lord  and  Lady  Bar- 

(y)  Mille  V.  Spencer,  Holt's  N.  P.  C.  Hngton,  3  C.  B.,  N.  S.  142. 
533. 
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a  verdict  generally  with  damages  for  the  plaintiff,  the  court  will 
award  a  vernre  de  novo(e).  But  where  the  matter  alleged  in  the 
declaration  constitutes  one  count  only  and  general  damages  are 
found,  judgment  will  not  be  arrested  on  the  ground  of  some  of  the 
matter  chained  not  being  actionable  (/). 

Cosls. 
By  21  Jac.  I.  c.  16,  s.  6,  "  In  all  actions  upon  the  case  for 
slanderous  words,  if  the  jury  upon  the  trial  of  the  issue,  or  the  Jury 
that  shall  inquire  of  the  damages,  assess  the  damages  under  forty 
shillings,  then  the  plaintiff  shall  recover  only  so  much  costs  as  the 
damages  so  assessed  amount  to  "  This  statute  does  not  extend 
to  actions  founded  on  special  damage  only,  because,  properly  speak- 
ing, they  are  not  actions  for  words,  but  for  the  special  damage  (g). 
But  where  words  are  actionable  in  themselves,  and  special  damage 
is  laid  in  the  declaration  only  by  way  of  aggravation,  although  the 
special  damage  be  proved,  yet  if  the  damages  recovered  are  under 
40*.,  there  shall  be  no  more  costs  than  damages  (A).  In  Baker 
V.  Heame(i),  B.  R.,  H.  1767,  argued  by  Dunning  for  plaintiff,  and 
Ashhurst  for  defendant,  the  distinction  was  not  controverted  by 
plaintiff  *s  counsel ;  the  court  being  of  opinion  that  the  words  were 
actionable  as  relating  to  plaintiff  in  his  way  of  trade,  they  allowed 
no  more  costs  than  damages,  the  damages  being  under  40s.,  not- 
withstanding the  special  damages  laid  in  the  declaration.  If  some 
of  the  counts  in  the  declaration  be  for  words  that  are  actionable, 
and  others  for  words  not  actionable,  and  special  damage  be  laid 
referring  to  all  the  counts,  and  there  be  a  general  verdict  for  plain- 
tiff, he  is  entitled  to  full  costs,  though  he  recover  less  than  40*. 
damages  (A).  In  a  case  where  the  declaration  embraced  two  distinct 
objects,  viz.  a  charge  for  speaking  words  actionable  in  themselves, 
and  a  charge  that  defendant  procured  plaintiff  to  be  indicted,  with- 
out probable  cause,  for  felony ;  it  was  held,  that  such  an  action, 
not  being  merely  an  action  for  words,  but  also  an  action  on  the 
case  for  a  malicious  prosecution,  was  not  within  the  statute ;  and, 
therefore,  although  plaintiff  recovered  damages  under  40^  ,  yet  he 
should  be  entitled  to  full  costs  (/).  In  cases  within  the  statute,  if 
damages  are  under  405.,  plaintiff  cannot  have  more  costs  taxed 
than  the  damages,  notwithstanding  defendant  has  justified  (m).  By 
58  Geo.  III.  c.  30,  s.  2,  in  actions  or  suits  for  slanderous  words, 

(e)  Empton  v.  Gr(^ii.  11  A.  &  £.  186,  (A)  Lord  Raym.  1588;  Burry  y.  Ptrry, 

recognizing^  Angle  v.  Alexander,  7  Bingh.  2   Str.   936,    S,  C. ;    Turner  v.    Horton, 

1 19 ;  and  Day  v.  Robinson,  1  A.  &  E.  554.  Willes,  438,  S,  P. 

See   Solomon   v.   Lawson,  8   Q.    B.  823 ;  (t)  MSS.,  Chambre,  J. 

Pemberton  ▼.  Colls,  10  Q.  B.  461.  (k)  Savile  v.  Jardine,  2  H.  Bl.  531. 

(/)  Alfred  V,  Farlow,  8  Q.  B.  854.  (/)  Topsail  v.  Edwards,  Cro.  Car.  163  ; 

(g)  Lowe  V.    Harewood,    Sir    William  Blizard  v.  Barnes,  Cro.  Cat.  S07,  S,  P, 

Jones,  196  ;  Collier  v.  Gaillard,  2  Bl.  Rep.  (m)  Ha{ford  v.  Smith,  4  East,  567,  S.  P, 

1062;  Goddall  v.  Ensell,  2  C.  M.  &  R.  said,  fH?r  Clive,  J.,  in  Bar tUU  y.  Bobbins, 

249 ;  Gren/ell  v.  Pierson,  1   Dowl.   406  ;  to  have  been  determined  in  the  Court  of 

Kelly  V.  Partington,  5  B.  at  Ad.  645.  B.  R.,  2  Wils.  258,  E.  5  Geo.  I. 
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in  courts  not  holding  plea  to  the  amount  of  40*.,  if  the  jury 
assess  the  damages  under  30^.^  the  plaintiff  shall  recover  costs  only 
to  the  amount  of  the  damages. 

See,  as  to  costs,  the  statute  3  &  4  Vict.  c.  24,  ante,  p.  37.  As 
to  costs  where  part  only  of  a  divisible  plea  of  justification  is 
foimd  for  the  defendant,  see  Reynolds  v.  tlarrisy  3  C.  B.,  N.  S. 
267. 


(     1272    ) 
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Nature  of  the  Right  of  'Stopping  in  Transitu. — When  goods  are 
consigned  upon  credit  by  one  merchant  to  another,  it  frequently 
happens  that  the  consignee  becomes  a  bankmpt  or  insolvent,  before 
the  goods  are  delivered.  In  such  case  the  law,  deeming  it  un- 
reasonable that  the  goods  of  one  person  should  be  applied  to  the 
payment  of  the  debts  of  another,  permits  the  consignor  to  resume 
the  possession  of  his  goods.  This  right  which  the  consignor  has  of 
resuming  the  possession  of  his  goods,  if  the  inll  price  has  not  been 
paid,  in  the  event  of  the  insolvency  of  the  consignee,  is  technically 
termed  the  right  of  stopping  in  transitu.  The  doctrine  of  stoppage 
in  transitu  owes  its  origin  to  courts  of  equity  (a),  but  it  has 
since  been  adopted  and  established  by  a  variety  of  decisions  in 
courts  of  law,  and  is  now  regarded  with  favour  as  a  right  which 
those  courts  are  always  disposed  to  assist.  This  right  is  paramount 
to  any  lien  against  the  purchaser  (&). 

The  following  cases  will  illustrate  the  nature  of  this  right.  B.,  at 
London,  gave  an  order  to  A.,  at  Liverpool,  to  send  him  a  quantity 
of  goods.  A.  accordingly  shipped  the  goods  on  board  a  ship  there, 
whereof  the  defendant  was  master,  who  signed  a  bill  of  lading  to 
deliver  them  in  good  condition  to  B.  in  London.  The  ship  arrived 
in  the  Thames,  but  B.  having  become  a  bankrupt,  the  defendant  was 
ordered,  on  behalf  of  A.,  not  to  deliver  the  goods,  and  accordingly 
refused,  though  the  freight  was  tendered.  It  appeared,  by  the 
plaintiff's  witnesses,  that  no  particular  ship  was  mentioned,  where- 
by the  goods  should  be  sent,  in  which  case  the  shipper  is  to  be  at 
the  risk  of  the  perils  of  the  seas.  A;i  action  on  the  case,  upon  the 
custom  of  the  realm,  having  been  brought  against  the  defendant  as 

(a)  See  D'Aguilav.  Lamhert,  9th  June,       and  per  Lord  Abinger,  C.  B.,  8  M.  &  W. 
1761 ;  2  Eden,  75,  and  Amb.  399,  S.  C,      338. 
where  the  doctrine  was  first  recognized;  {b)  Morley  v.  Hay^  8  Man.  k  Ry.  396. 
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a  carrier,  Lord  Mansfield^  was  of  opinion  that  the  plaintiffs  were  not 
entitled  to  recover;  and  said,  he  had  known  it  several  times  ruled 
in  Chancery,  that  where  the  consignee  becomes  a  bankrupt,  and 
no  part  of  the  price  has  been  paid,  it  was  lawful  for  the  consignor 
to  seize  the  goods  before  they  come  to  the  hands  of  the  consignee 
or  his  assignees;  and  that  this  was  ruled,  not  upon  principles  of 
equity  only,  but  the  laws  of  property.  The  plaintiffs  were  non* 
suited  (c).  "What  the  effect  of  stoppage  in  transitu  is,  whether 
entirely  to  rescind  the  contract,  or  only  to  replace  the  vendor  in 
the  same  position  as  if  he  had  not  parted  with  the  possession,  and 
entitle  him  to  hold  the  goods  until  the  price  be  paid  down,"  was, 
in  a  recent  case,  considered  to  be  a  point  not  yet  finally  decided, 
the  maiority  of  the  Court  of  Exchequer  however  strongly  inclined 
to  the  latter  supposition  {d).  Lord  Kenyan  held  it  to  be  an  equit- 
able lien  adopted  by  the  law,  for  the  purposes  of  substantial  justice. 
Hence  the  circumstance  of  the  vendee  having  paid  in  part  for  the 
goods  will  not  defeat  the  vendor's  right  of  stopping  them  in  transitu ; 
the  vendor  has  a  right  to  retake  them,  unless  the  full  price  of  the 
^oods  has  been  paid ;  and  the  only  operation  of  a  partial  payment 
IS  to  diminish  the  lien,  pro  tanto  (e),  for  "  though  a  vendor  of  goods 
may  have  been  paid  part  of  the  price,  he  has  all  the  rights  of  an 
unpaid  vendor,  until  the  whole  has  been  paid"(/).  The  unpaid 
vendor  may  stop  in  transitu  before  the  goods  come  to  the  hands  of 
the  vendee's  factor,  although  the  factor  has  the  bill  of  lading, 
indorsed  to  order,  in  his  hands,  and  is  under  acceptance  to  the  ven* 
dee  on  a  general  account;  wherefore,  in  such  case,  where  the  vendee 
became  bankrupt,  and  the  factor  also  became  bankrupt,  and  the 
messenger  under  the  factor's  commission,  upon  the  arrival  of  the 
ship,  went  on  board  and  seized  the  cargo,  the  agent  of  the  vendor 
having  previously  given  notice  to  the  captain  to  deliver  the  cargo 
to  him,  and  the  captain  having  agreed  thereto;  it  was  held,  that 
the  trover  would  lie  by  the  vendor  against  the  assignee  of  the 
bankrupt  foctor  (g). 

The  cases  which  have  been  decided  on  this  subject  may  be 
arranged  under  the  following  divisions: — 1st,  Who  shall  be  con- 
sidered as  capable  of  exercising  the  right  of  stopping  in  transitu ; 
2ndly,  Under  what  circumstances  the  transitus  snail  be  considered 
as  continuing;  3rdly,  When  the  transitus  shall  be  considered  as 
determined;  and,  lastly.  Where  the  right  of  the  vendor  has  been 
defeated  by  the  negotiation  of  the  bill  of  lading. 

(e)  Jttigntet  qf  BurgMl  ▼.   Howard,  (e)  Hodgson  v.  Loff,  7  T.  R.  440,  recog- 

London   Sittings  after  Hil.  T.   32  Geo.  nized  in  FeUe  v.  IVray,  3  East,  03,  and 

II.,  coram  Lord  Mansfield,  C.  J.,  1  H.  Bl.  it^ra^  cited  and  distinguished  in  Nic^^olU 

866,  n.  V.  Hart,  5  C.  &  P.  179,  Tindai,  C.  J. 

(d)  Wantworih  v.  Outhwaitet  10  M.  &  (/)  Per  Parke,   B.,  in   Fan  Castel  v. 

W.  452.    See  Clay  ▼.  HarrUon,  10  B.  &  Booker,  2  Exch.  702 ;  and  in  Edwards  v. 

C.  99 ;  Stephen*  v.  Wilkinson,  3  B.  &  Ad.  Brewer,  supra, 

323  ;  Edwards  v.  Brewer,  2  M.  &  W.  376.  (g)  Patten  v.  TTkempeon,  5  M.  8e  8.  350. 
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1 .  W/io  shall  be  considered  as  capable  of  exercising  the  Right  of 
Stopping  in  Transitu. — As  to  the  first  division^  there  are  two  im- 
portant cases  in  which  the  subject  has  been  brought  under  the  con- 
sideration of  the  court;  vtsr.,  Feise  v.  Wray^  3  East,  93 ;  and  Siffken 
V.  Wray^  6  East^  371.  From  these  it  may  be  collected,  that  if 
the  party  exercising  the  right  stand  in  the  relation  of  vendor, 
qiLoad  the  bankrupt  or  insolvent,  it  is  sufficient;  but  that  a  mere 
surety,  for  the  price  of  the  goods,  is  not  entitled  to  stop  them  in 
transitu.  The  case  of  Feise  v.  Wray  was  shortly  this.  B.,  a 
trader  in  England,  gave  an  order  to  C,  his  correspondent  abroad, 
to  purchase  a  quantity  of  goods  for  him.  C.  bought  the  goods 
accordingly  of  another  merchant,  (who  was  a  stranger  to  B.  and 
had  not  any  account  or  correspondence  with  him,)  and  shipped  them 
on  board  a  general  ship,  on  tne  account  and  risk  of  B.;  the  bill  of 
lading  was  nlled  up  to  the  order  of  B. ;  C.  drew  bills  of  exchange 
on  B.  for  the  price  of  the  goods,  including  also  a  chaise  for  com- 
mission. These  bills  were  accepted,  but  not  paid;  for,  before  the 
goods  arrived,  B.  became  a  bankrupt;  whereupon  C.  authorized  his 

Smt  in  England  to  obtain  possession  of  the  goods  on  their  arrival, 
ich  he  did  accordingly.  An  action  of  trover  having  been  brought 
by  the  assignees  of  B.  against  the  agent  of  C,  to  recover  the  value 
of  the  goods;  it  was  contended,  on  the  part  of  the  plaintiffs,  that 
the  right  of  stopping  in  transitu  did  not  attach  between  B.  and  C. ; 
that  B.  must  be  considered  as  the  principal  for  whom  the  goods 
were  originally  purchased,  and  that  C.  was  only  his  factor  or  agent, 
purchasing  them  on  his  account;  and  that  the  right  of  stopping  in 
transitu  did  in  point  of  law  apply  solely  to  the  case  of  vendor  and 
vendee;  but,  per  Larvrencey  J.,  "If  that  were  so,  it  would  nearly 
put  an  end  to  the  application  of  that  law  in  this  country;  for  1 
believe  it  happens,  for  the  most  part,  that  orders  come  to  the 
merchants  here,  from  their  correspondents  abroad,  to  purchase  and 
ship  certain  merchandize  to  them ;  the  merchants  here,  upon  the 
autnority  of  those  orders,  obtain  the  goods  from  those  whom  they 
deal  with ;  and  they  charge  a  commission  to  their  correspondents 
abroad,  upon  the  price  of  the  commodity  thus  obtained.  It  never 
was  doubted  but  that  the  merchant  here,  if  he  heard  of  the  failure 
of  his  correspondent  abroad,  might  stop  the  goods  in  transitu. 
But,  at  any  rate,  this  is  a  case  between  vendor  and  vendee;  for 
there  was  no  privity  between  the  original  owner  of  the  goods  and 
the  bankrupt;  but  the  property  may  be  considered  as  having  been 
first  purchased  by  C.  and  again  sold  to  B.  at  the  first  price,  with 
the  addition  of  his  commission  upon  it.  He  then  became  the  vendor 
as  to  B.  and  consequently  had  a  right  to  stop  the  goods  in  transitu, 
unless  he  is  estopped  by  the  circumstance  of  B.  having  accepted 
bills  for  the  amount ;  which  bills,  it  is  contended,  may  be  proved 
under  B.'s  commission,  and  are  equivalent  at  least  to  part  payment 
of  the  goods:  but  it  was  decided,  in  Hodgson  v.  Loy^  7  T.  R.  440, 
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that  part  payment  for  the  goods  does  not  conclude  the  right  to  stop 
in  transitu;  it  only  diminishes  the  vendor's  lien^  pro  tanto,  on  the 
goods  detained.  Then,  having  lawfully  possessed  himself  of  them, 
he  has  a  lien  on  them  till  the  whole  price  be  paid,  which  cannot 
therefore  be  satisfied  by  showing  a  part  payment  only.  It  is 
possible  that  part  payment  may  be  obtained  by  proving  the  bills 
under  B.'s  commission ;  but  if  the  loss  must  fall  on  one  side  or  the 
other,  the  maxim  applies,  'Qui  prior  est  tempore  potior  est  jure/" 
The  court  were  of  opinion,  that  the  assignees  were  not  entitled  to 
recover.  Since  this  case  it  has  been  held,  that  a  consignor  of  goods, 
who  has  received  the  acceptance  of  the  consignee  for  part  of  the 
goods,  may  stop  them  in  transitu  on  the  consignee's  insolvency,  and 
retain  possession  of  them  without  tendering  back  the  bill  (A). 

The  facts  of  the  case  in  Siffken  v.  Wray  (i),  were  as  follow :  — 
B.,  a  trader  in  London,  ordered  goods  to  be  shipped  to  him  by  C, 
his  correspondent  at  Dantzic,  witn  directions  to  C.  to  draw  for  the 
amount  on  D.  at  Hamburgh  (who  had  agreed  to  accept  the  bills, 
upon  receiving  a  commission  on  the  amount),  and  to  transmit  the 
bills  of  lading  and  invoices  to  D.,  who  was  to  forward  them  to  B.  in 
London.  The  goods  were  shipped,  D.  accepted  the  bills,  and  on 
the  receipt  of  the  bills  of  lading,  transmitted  the  same,  (which  were 
made  out  to  the  orders  of  the  shippers  and  not  indorsed,)  to  B.  in 
London,  who  received  them,  together  with  the  invoices  and  letter 
of  advice,  five  days  after  he  haa  committed  an  act  of  bankruptcy. 
D.'s  acceptances  were  afterwards  dishonoured,  whereby  C.  was 
obliged  to  take  up  the  bills  of  exchange  J.  S.,  the  agent  of  D.  in 
England,  procured  fi-om  B.  the  bills  of  lading,  upon  an  undertaking 
that  he  would  dispose  of  the  goods,  on  their  arrival,  to  the  best 
advantage,  and  apply  the  proceeds  to  the  discharge  of  the  bills 
drawn  against  them.  J.  S.,  having  obtained  possession  of  the 
goods,  sold  them,  and  paid  the  proceeds  into  the  Court  of  Chancery, 
to  abide  the  verdict  in  an  action  directed  by  that  court  to  be  brought 
by  the  assignees  of  B.  against  J.  S.  C,  having  been  apprized  of 
what  had  been  done  by  J.  S.,  wrote  a  letter,  signifying  his  appro- 
bation of  J.  S/s  conduct,  and  therein  claimed  the  proceeds.  The 
action  directed  by  the  Court  of  Chancery  having  been  brought,  the 
Court  of  B.  R.  were  of  opinion,  that  the  assignees  of  B.  were  en- 
titled to  the  proceeds:  for,  1st,  D.  did  not  stand  in  the  relation  of 
vendor  of  these  goods  qtioad  the  bankrupt,  but  was  a  mere  surety 
for  the  price  of  the  goods,  and,  consequently,  he  was  not  entitled  to 
stop  them  in  transitu ;  2ndly,  although  C.  was  the  vendor  of  the 
goods,  yet  J.  S.  could  not  be  considered  as  his  agent  in  this  trans- 
action, not  having  received  any  authority  fi*om  C.  until  after  he  had 

(A)  Edwards  ▼.  Brewer,  2  M.  &  W.  375,       East,  4 ;  and  Pennell  v.  Alexander,  3  E. 
recognizing  Feise  ▼.  Wray.  &  B.  283  ;  23  L.  J.,  Q.  B.  171. 

(i)  6  East,  371.     See  Sweet  v.  Pym,  1 
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obtained  possession  of  the  goods ;  but,  supposing  him  to  have  been 
the  agent  of  C.  before,  yet  there  was  not  any  adverse  taking  pos- 
session of  the  goods,  inasmuch  as  they  had  been  taken  under  an 
amicable  agreement  with  B.  after  his  bankruptcy  (A). 

A  stoppage  in  transitu,  to  be  valid,  must  be  made  during  the 
transitus  by  the  vendor  or  his  agent  duly  authorized,  hence  a  claim 
to  stop,  made  by  a  stranger  on  behalf  of  the  vendor,  cannot,  after 
the  goods  have  been  demanded  by  the  vendee  at  their  destination, 
be  ratified  by  the  vendor  so  as  to  divest  the  property  in  the 
goods  (Z). 

There  is  no  distinction  with  reference  to  the  right  of  stoppage  in 
transitu  between  the  seller  of  goods  of  which  the  property  is  in  the 
vendor,  and  the  seller  of  the  interest  which  he  has  in  a  contract  for 
the  delivery  of  goods  to  him  (m). 

2,  Under  what  Circumstances  the  Transitus  shall  he  considered 
as  continuing.— A&  a  general  rule,  the  goods  will  be  considered  to 
be  in  course  of  transit  until  either  they  have  reached  the  place 
named  by  the  buyer  to  the  seller  as  that  of  their  destination  (n),  or 
until  they  have  come  to  the  possession,  actual  or  constructive,  of 
the  consignee  (o),  "  The  place  of  their  destination,  as  I  under- 
stand," says  Mr.  Baron  Parhe^  "  means  the  place  to  which  they 
were  to  be  conveyed  by  the  carriers,  and  where  they  would  remain 
unless  fresh  orders  should  be  given  for  their  subsequent  disposi- 
tion" {p).  The  goods  are  to  be  deemed  in  transitu,  not  only  while 
they  remain  in  the  possession  of  the  carrier,  whether  by  land  or 
by  water,  and  although  such  carrier  may  have  been  appointed  by 
the  consignee  (9),  but  also  whilst  they  are  in  any  place  connected 
with  the  transmission  and  delivery  of  them  (r). 

The  following  cases  will  illustrate  this.  The  first  in  order  of  time 
is  Stokes  V.  La  Riviere^  cited  in  3  T.  B.  466,  and  more  correctly  by 
Lawrence^  J.,  in  Bothlingk  v.  Inglis,  3  East,  397.  Messrs.  Duhem, 
of  Lisle,  who  had  just  arrived  in  London,  applied  to  the  plaintiff  (a 
ribbon-weaver)  for  a  quantity  of  ribbon.  The  plaintiff  having  re- 
ceived a  favourable  account,  by  the  defendants,  of  Duhems'  circum- 
stances, packed  up  goods  to  a  large  amount,  and  delivered  them  to 
the  defendants  to  be  forwarded  to  Lisle.  These  goods,  with  others 
purchased  in  like  manner  of  another  tradesman  of  the  name  of 
Twigge,  were  forwarded,  on  or  about  the  12th  of  May,  to  the  de- 

(k)  See  note  (0,  supra,  p.  1275.  534. 

(/)  Bird  V.  Brown,  4  Exch.  786 ;  and  (  p)  Tn  Wentworth  v.  OuthvmUf  10  M. 

see  NicholU  v.  Le  Feuvre,  2  B,  N.  C.  81.  &  W.  450. 

(w)  Per  Tindal,  C.  J.,  deliverinjf  judg-  (q)  Stokes  ▼.  La  Ritnere,  cited  S  T.  R. 

ment   of  court  in  Jenkyns  v.   Usborne,  8  466;  per  BuiUr,  J.,\n  Ellis  v.HumtfdT, 

Scott,  N.  R.  505  ;  7  M.  &  G.  678.  R.  469  ;  per  Parke,  B.,  in  James  v.  Griffith 

(n)  Per  Bailey,  J.,  in  Coates  v.  Railton,  2  M.  &  W.  632 ;  Smith  ▼.  Qoss,  1  Campb. 

6  B.  &  C.  427;  Leeds  v.  Wright,  3  B.  &  282. 

P.  320;  Dixon  V.  Baldwin,  bVoAt,  175.  (r)  Per   Tindal,   C.   J.,    in    Dodson  Y. 

(o)  Wentuwrth  v.  Outhwaite,  9  M.  &  W.  Wentworth,  6  Scott,  N.  R.  833. 
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fendants'  correspondents  at  Ostend,  with  directions  to  send  them  to 
the  order  of  Messrs.  Duhem.  On  the  receipt  of  the  goods,  viz.  on 
the  29th  of  May,  the  defendants'  correspondents  at  Ostend  wrote  to 
the  Duhems  an  acknowledgment,  and  that  they  waited  their  direc- 
tions. On  the  12th  June,  the  Duhems  stopped  payment;  and,  by 
an  instrument  signed  the  13th  of  August,  consented  to  Twigge's 
taking  back  bis  goods.  But  Messrs.  Duhem  not  having  fulfilled 
some  engagement  with  the  defendants,  and  bein^  considerably  in- 
debted to  them,  the  defendants  countermanded  uke  order  they  had 
given  to  their  correspondents  at  Ostend,  as  to  the  delivery  of  the 
goods,  by  letter  of  the  3 1  st  May,  and  directed  them  to  alter  the  marks 
and  deliver  them  to  their  order,  which  was  accordingly  done ;  and 
they  were  afterwards  disposed  of  in  satisfaction  of  the  defendants' 
demand  upon  Messrs.  Duhem ;  they  contending  that,  immediately 
upon  the  aelivery  of  the  goods  by  the  plaintiff  to  them,  the  property 
vested  in  Messrs.  Duhem,  and  that  they,  the  defendants,  had  a 
right  to  detain  them.  Lord  Mansfield  said,  ^*  No  point  is  more 
clear,  than  if  goods  are  sold,  and  the  price  not  paid,  the  seller  may 
stop  them  in  transitu ;  I  mean  in  every  sort  of  passage  to  the  hands 
of  the  buyers.  There  have  been  a  hundred  cases  of  this  sort ;  ships 
in  harbour,  carriers,  bills,  have  been  stopped.  In  short,  where  the 
goods  are  in  transitu,  the  seller  has  that  proprietary  lien.  7^ 
goods  are  in  the  hands  of  the  defendants  to  be  conveyed;  the  owner 
may  get  them  back  agam." 

In  Hunter  and  another  (Assignees  of  Blanchard  and  Lewis)  v. 
Beat,  cited  3  T.  R.  466,  an  action  of  trover  was  brought  for  a  bale 
of  cloth,  which  was  sent  by  Messrs.  Steers  and  Co.  of  Wakefield, 
to  the  defendant,  who  was  an  innkeeper,  directed  for  the  bankrupts, 
to  whom  the  defendant's  book-keeper  gave  notice  that  a  bale  was 
arrived  for  them :  and  Steers  and  Co.  at  the  same  time  sent  them 
a  bill  of  parcels  by  the  post,  the  receipt  of  which  they  acknowledged, 
and  wrote  word  that  they  had  placed  the  amount  to  the  credit  of 
Steers  and  Co.  The  bankrupts  gave  orders  to  the  defendant's  book- 
keeper to  send  the  bale  down  to  the  Galley  Quay,  in  order  to  ship 
it  on  board  the  Union,  to  be  carried  to  looston.  The  defendant 
accordingly  sent  the  bale  to  the  Quay ;  but,  arriving  too  late  to  be 
shipped,  it  was  sent  back  to  him.  Within  ten  days  afterwards,  a 
clerk  of  the  bankrupts  went  to  the  defendant's  warehouse,  when  the 
defendant  asked  him  what  was  to  be  done  with  the  bale  in  question, 
and  was  ordered  to  keep  it  in  his  custody  till  another  ship  sailed, 
which  would  happen  in  a  few  days.  The  bankruptcy  happened 
soon  afterwards ;  and  Messrs.  Steers  and  Co.  sent  word  to  the  de- 
fendant not  to  let  the  bale  out  of  his  hands :  accordingly,  when  the 
bankrupts  applied  for  it,  he  refused  to  deliver  it  up.  Lord  Mans- 
field was  clearly  of  opinion,  that  though  the  goods  might  be  legally 
delivered  to  the  vendees  for  many  purposes,  yet  as  for  this  purpose 
there  must  be  an  absolute  and  actual  possession  by  the  bankrupts, 
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or  (as  hiB  lordship  expressed  it)  they  must  have  come  to  the  corpo- 
ral touch  of  the  vendees ;  otherwise  they  may  be  stopped  in  transitu ; 
a  deliver}'  to  the  third  person,  to  convey  them,  is  not  sufficient. 
The  preceding  case  of  Hunter  v.  Beal  was  much  commented  upon 
by  Lord  Ellenboroughy  in  Dixon  v.  Baldwen  (s).  The  impression 
on  his  lordship's  mind  appears  to  have  been  against  the  determina- 
tion. His  words  are  these :  "  As  to  Hunter  v.  Beal,  in  which  it  is 
said,  that  the  goods  must  come  to  the  corporal  touch  of  the  vendees, 
in  order  to  oust  the  right  of  stopping  in  transitu,  it  is  a  figurative 
expression,  rarely,  if  ever,  strictly  true.  If  it  be  predicated  of  the 
vendee's  own  actual  tou^ch,  or  of  the  touch  of  any  other  person,  it 
comes  in  each  instance  to  a  question,  whether  the  party  to  whose 
touch  it  actually  comes,  be  an  agent  so  fisir  representing  the  princi- 
pal, as  to  make  the  delivery  to  him  a  full,  effectual,  and  final 
delivery  to  the  principal,  as  contradistinguished  from  a  delivery  io 
a  person  virtually  acting  as  a  carrier,  or  mean  of  conveyance  to  or 
on  the  account  of  the  principal,  in  a  mere  course  of  transit  towards 
him.  I  cannot  but  consider  the  transit  as  having  been  once  com- 
pletely at  an  end  in  the  direct  course  of  the  goods  to  the  vendee ; 
i.  6.  when  they  had  arrived  at  the  innkeeper's,  and  were  afterwards 
under  the  immediate  orders  of  the  vendee,  thence  actually  launched 
again  in  a  course  of  conveyance  from  him,  in  their  way  to  Boston ; 
being  in  a  new  direction  prescribed  and  communicated  by  himself. 
And  if  the  transit  be  once  at  an  end,  the  delivery  is  complete,  and 
the  transitus  for  this  purpose  cannot  commence  de  novo,  merely 
because  the  goods  are  agam  sent  upon  their  travels  towards  a  new 
and  ulterior  destination."  In  Hunt  and  others  (Assignees  of  Bennet 
and  Heaven)  v.  Ward  (t),  where  goods  had  been  sent  by  orders  from 
the  vendee  to  a  packer ;  the  packer  was  considered  as  a  middle 
man  between  the  vendor  and  vendee :  and,  therefore,  the  court  held 
they  might  be  stopped  in  transitu,  on  the  bankruptcy  of  the  vendee. 
So  wh^re  A.  sold  goods  to  B.,  and,  according  to  B.'s  directions, 
sent  them  to  C,  a  wharfinger,  to  be  by  him  forwarded  to  B. ;  it 
was  held,  that  while  they  were  in  C.'s  hands,  they  might  be  stopped 
by  A.,  because  they  were  merely  at  a  stage  upon  their  transit, 
and  could  not  be  considered  as  having  arrived  at  their  final  desti- 
nation (w). 

The  plaintiff,  living  at  L^hom,  consigned  goods  to  B.  at  Liver- 
pool, by  a  ship  chartered  on  account  of  B.  The  captain  signed 
three  bills  of  lading,  as  usual,  one  of  which  was  sent  to  B.  Before 
the  ship  arrived  at  L.,  B.  became  a  bankrupt.  On  the  ship's 
arrival  at  L.,  she  was  ordered  to  perform  quarantine.  Pending  the 
quarantine,  one  of  the  assignees  of  B.  went  on  board  the  vessel, 
claimed  the  cargo  as  belonging  to  the  bankrupt,  and  put  two  per- 

(i)  5  East,  1S4,  recognized  ia    Went'  (u)  Smith  and  anolJter  v.  Cost,  I  C&Tniph, 

worth  V.  Outhwaite,  10  M.  &  W.  436.  282. 

(/)  Cited  8  T.  R.  467. 
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sons  on  board  with  a  view  of  keeping  possession.  A  few  days 
after,  but  before  the  expiration  of  the  quarantine,  the  plaintiflF's 
agent  served  a  notice  of  the  bankruptcy  on  the  captain  of  the  vessel, 
and  claimed  the  goods  on  behalf  of  the  plaintiff;  a  similar  notice 
was  served  on  the  assignees,  the  defendants.  It  was  contended, 
that  the  principal's  right  to  stop  in  transitu  was  completely  at  an 
end  when  the  consignee  had  got  possession,  by  any  means  of  the 
goods  consigned  :  that  the  consignee  might  have  met  the  vessel  at 
sea  on  her  voyage,  and  have  taken  possession  by  virtue  of  the  first 
bill  of  lading ;  which  possession,  they  contended,  would  be  com- 
plete to  divest  any  right  the  consignor  might  have  to  stop  the  goods 
m  transitu :  but  Lord  Kenyon  was  of  opinion,  that  this  was  a  stop- 
ping in  transitu  sufficient  to  maintain  the  action :  his  lordship  said, 
that  in  order  to  give  the  consignee  a  right  to  claim  by  virtue  of 
possession,  it  should  be  a  possession  obtained  by  the  consignee,  on 
the  completion  of  the  voyage ;  that  the  case  put,  that  the  consignee 
had  a  right  to  go  out  to  sea  to  meet  the  ship,  could  not  be  sup- 
ported, as  it  might  go  the  length  of  saying  that  the  consignee  might 
meet  the  vessel  coming  out  of  the  port,  from  whence  she  had  been 
consigned,  and  that  that  should  divest  the  property  out  of  the  con- 
signor and  vest  it  in  himself,  which  was  a  position  not  to  be 
supported  (x),  as  there  would  be  then  no  possibility  of  any  stoppage 
in  transitu  at  all.  That  in  the  present  case  the  voyage  was  not 
completed,  till  she  had  performed  quarantine,  till  which  time  she 
was  in  transitu;  and  as  the  plaintiff's  agent  had  given  notice,  and 
claimed  the  cargo  before  the  completion  of  the  voyage,  he  was  of 
opinion  that  the  plaintiff  had  stopped  the  goods  time  enough  to 
prevent  the  property  from  vesting  in  the  assignees.  The  Court  of 
B.  R.,  on  a  motion  for  a  new  trial,  confirmed  the  opinion  given  by 
Lord  Kenyon  {y).  The  like  judgment  was  given  in  the  case  of 
Nortkey  and  another  {Assignees  of  Leyland  and  another)  v.  Field, 
.  2  Esp.  N.  P.  C.  613.  There  a  quantity  of  wine  was  consigned  to 
B.  After  the  arrival  of  the  vessel,  aboard  which  the  wine  in  ques- 
tion had  been  shipped,  but  pending  the  twenty  days  allowed  for 
payment  of  the  duty,  B.  became  a  bankrupt.  After  the  expiration 
of  the  twenty  days  the  wine  was  removed  into  the  king's  cellar, 
where  by  the  excise  law  it  was  allowed  to  remain  three  months : 
during  which  time  the  owner  might  have  the  wine  on  paying  the 
duty,  warehouse-room,  &c. :  but  if  not  paid  at  the  end  of  the  three 
months,  the  wine  would  be  sold.  The  day  before  the  expiration  of 
the  three  months,  the  agents  of  the  consignors  applied  for,  and  en- 
deavoured to  obtain,  possession  of  the  wine,  but  in  vain  The  wine 
was  sold,  and  the  produce  paid  into  the  hands  of  a  broker.  An 
action  having  been  brought  by  the  assignees  of  the  bankrupt,  who 

(jr)  But  Bee  Openheim  v.  Rusiellf  3  B.  &  Gibson,  4  C.  B.  837. 

P.  54 :  Foster  v.  Frampton,  6  B.  &  C.  107  ;  (y)  HoUi  v.  Poumal  and  another^  1  Esp. 

Whitehead  v.  Anderson,  9  M.  &  W.  518;  N.  P.  C.  240. 
Mills  V.  Ball,  2  B.  &  P.  461 ;  Valpy  v. 
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claimed  the  produce.  Lord  Kenyan  weis  of  opinion,  that  they  were 
not  entitled  to  recover;  observing,  that  the  courts  of  late  years  had 
inclined  much  in  favour  of  the  power  of  the  consignor  to  stop  his 

foods  in  transitu,  it  was  a  leaning  to  the  furtherance  of  justice. 
lOrd  Hardwicke  had  been  of  opinion,  that  in  order  to  stop  goods 
in  transitu,  there  must  be  an  actual  possession  of  them  obtained  by 
the  consignor,  before  they  come  to  the  hands  of  the  consignee ;  but 
that  rule  has  since  been  relaxed ;  and  it  was  now  held,  that  an  actual 
possession  was  not  necessary,  that  a  claim  was  sufficient,  and  to  that 
rule  he  subscribed.  In  the  present  case,  the  bankrupt  had  no  title 
to  the  actual  possession,  until  the  duties  were  paid— until  then  they 
were  quasi  in  custodid  legis ;  before  the  sale,  tne  agent  for  the  con- 
signors claimed,  and  endeavoured  to  ^et  possession;  that  was  a 
sufficient  stopping  in  transitu,  in  his  opmion,  to  secure  the  rights  of 
the  consignor. 

B.,  resident  in  Cumberland,  purchased  a  quantity  of  butter  from 
A.,  who  agreed  to  deliver  it  to  D.,  a  carrier.  B.  desired  that  it 
might  be  marked  with  the  initials  of  C,  his  brother's  name,  to 
whom  he  usually  sent  his  butter  consigned  for  sale  on  his  own 
account,  and  which  initials  B.  had  constantly  used  for  some  years 
upon  such  consignments.  The  butter  was  delivered  by  the  ven- 
dors to  D.,  the  carrier  agreed  on,  who  was  desired  by  B.  to  for- 
ward it  as  usual  to  a  wharfinger  usually  employed  by  6.,  at  Stock- 
ton, to  be  by  him  shipped  for  London.  It  was  stated  in  the  case 
that  D.  entered  the  butter  in  his  way-bill  in  the  name  of  B.,  and 
carried  it  on  his  account,  the  vendor  telling  him  that  B.  was  to  pay 
the  carriage.  He  carried  the  firkins  as  far  as  Bowes,  where  he 
delivered  them  to  E.,  another  carrier,  who  received  no  other  in- 
structions but  from  the  way-bill;  E.  proceeded  with  them  to 
Stockton,  and  there  delivered  them  to  the  wharfinger,  who  had 
general  directions  from  B.  to  send  to  C,  his  brother  in  London. 
The  wharfinger  immediately  wrote  to  B.  acknowledging  the  receipt  - 
of  the  butter,  and  also  to  C,  and  acquainted  the  latter  with  the 
name  of  the  ship  by  which  the  butter  was  to  be  forwarded  to 
London.  Before  the  butter  reached  London,  B.  and  C.  became 
bankrupts,  and  the  defendant,  as  agent  of  the  seller,  got  possession 
of  the  butter  on  its  arrival  in  the  river.  In  an  action  brought  by  the 
assignees  of  B.,  one  of  the  questions  was,  whether  there  was  any 
such  delivery  to  the  bankrupt  as  was  sufficient  to  divest  the  ven- 
dor's right  to  stop  in  transitu.  It  was  contended  on  the  part  of 
the  defendant,  that  there  was  not ;  that  the  delivery  to  D.,  in  the 
first  instance,  and  afterwards  that  by  him  to  E.,  and  by  E.  to  the 
wharfinger,  were  all  deliveries  made  to  them  in  the  capacity  of 
common  carriers,  and  not  as  private  agent  of  the  bankrupt.  The 
circumstance  of  the  bankrupt  desiring  D.  to  carry  the  goods  to  the 
wharfinger  as  usual  could  not  vary  the  nature  of  the  agency.  But 
supposing  it  did,  and  that  it  amounted  to  the  appointment  of  the 
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wharfinger  as  a  special  carrier  named  by  the  vendee^  that  would 
not  alter  the  vendor's  right  to  stop  in  transitu  (z) ;  that  Buller^  J., 
has  expressly  said  in  Mlis  y.Hunt,  3  T.  R.  469^  that  that  would  make 
no  difference,  and  that  the  case  of  Stokes  v.  La  Riviere^  where  the 
right  was  allowed,  was  a  case  of  delivery  to  a  particular  carrier ; 
and  as  to  the  mark  on  the  goods,  that  was  not  for  the  purpose  of 
taking  possession  of  them,  as  in  Ellis  v.  Hunty  but  merely  as  a 
direction  to  whom  they  were  to  be  sent.  The  court  were  of 
opinion,  that  the  defendant  was  entitled  to  stop  the  goods  in  tran- 
situ. Lord  EllenboToughy  adverting  to  the  preceding  case,  in 
Dixon  V.  Baldwin^  5  East,  185,  observed,  "  that  it  was  a  clear  case 
of  transit  uncompleted ;  for  the  butter  purchased  in  Cumberland 
was  proceeding  through  different  stages  of  country  conveyance  to 
the  purchaser  in  London,  but  before  it  reached  the  place  of  its 
destination  it  was  stopped ''  (a). 

B.,  being  in  trade  at  North  Tawton,  in  Devonshire,  gave  orders 
to  the  plaintiffs  to  send  the  goods  in  question  to  him  from  London, 
but  did  not  direct  that  they  should  be  sent  by  any  particular 
ship  (ft) ;  his  orders  were  that  thev  should  be  sent  to  him  at 
Exeter,  to  be  forwarded  to  N.  T.  They  were  accordingly  shipped, 
arrived  at  Exeter,  and  were  put  into  the  hands  of  the  wharfinger 
to  be  forwarded  to  their  journey's  end.  In  the  books  of  the  wharf- 
inger they  were  put  to  the  account  of  B.  as  the  person  to  whom 
they  were  directed,  and  he  was  considered  as  the  wharfinger's  pay- 
master. In  this  state  of  things  a  letter  was  received  by  the  plain- 
tiffs, in  which  the  vendee  said,  that  his  situation  was  such  that  he 
should  not  receive  the  goods,  and  that  they  might  take  them  back 
again,  if  they  thought  proper.  The  plaintiffs,  immediately  on  the 
receipt  of  this  letter,  sent  to  the  wharfinger,  and  forbade  him  to 
deliver  them  according  to  the  direction.  The  wharfinger  promised 
not  to  deliver  them  until  he  could  do  so  with  safety,  notwithstand- 
ing which  he  afterwards  delivered  them  to  the  assignees  of  B.  The 
question  was,  whether  the  goods,  in  the  hands  of  the  wharfinger, 
were  in  such  a  situation  that  the  vendors  could  stop  them.  The 
court  were  of  opinion  that  they  were,  and  that  in  point  of  fact  the 
goods  had  been  stopped  in  transitu ;  for,  although  there  had  not 
been  any  corporal  touch,  yet  that  took  place  which  was  equivalent 
to  it.  The  plaintiffs  gave  notice  to  the  wharfinger  and  demanded 
the  goods  as  their  property  ;  and  the  wharfinger  undertook  not  to 
deliver  them  until  he  was  certain  of  a  safe  dehvery.  Chambrey  J., 
added,  that  there  was  another  point,  however,  upon  which  he  had 
entertained  some  doubt.  The  vendor  did  not  get  possession  of 
these  goods  by  his  own  diligence  and  care,  or  in  conseauence  of 
casual  information,  but  through  the  intervention  of  the  oanknipt 
himself,  eight  days  after  the  act  of  bankruptcy  committed.     That 

(s)  See  po$t,  p.  1286.  (b)  MWt  y.  Ball,  2  B.  &  P.  457. 

(a)  HodgsoH  ▼.  Loy,  7  T.  R.  440. 
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circumstance  raised  some  doubt  in  his  mind ;  since  it  appeared  that 
the  bankrupt  had  thereby  given  a  preference  to  the  plaintiffs  over 
the  rest  of  his  creditors  But,  as  no  fraud  appeared  to  have  been 
committed  on  the  part  of  the  plaintiffs  in  this  case,  he  was  inclined, 
on  this  point,  as  well  as  the  others,  though  not  without  some  doubt, 
to  concur  with  the  rest  of  the  court  (c). 

It  only  remains  to  observe,  that  where  the  right  of  stopping  in 
transitu  vests  in  the  consignor,  it  cannot  be  divested  by  any  claim 
made  upon  the  goods  in  their  transit  by  a  creditor  of  the  consignee, 
as,  e,  g,,  by  process  of  foreign  attachment  at  the  suit  of  such 
creditor  (rf),  or  by  a  common  carrier,  claiming  to  retain  the  goods 
as  a  lien  for  his  general  balance  due  from  the  consignee  ;  for 
the  vendor's  right  of  stopping  in  transitu  is  the  elder  and  prefer- 
able lien  {e). 

If  a  carrier,  after  notice  from  the  vendor  of  goods  to  stop  them 
in  transitu,  nevertheless  delivers  them  to  the  vendee,  the  vendor 
may  maintain  trover  for  them  against  the  vendee ;  and  although 
the  vendee  having  become  a  bankrupt,  the  goods  have  passed  into 
the  hands  of  his  assignees,  yet,  inasmuch  as  they  did  not  come  to 
the  possession  of  the  bankrupt,  with  the  consent  of  the  true  owner, 
they  are  not,  in  the  order  arid  disposition  of  the  bankrupt,  within 
the  statute  (/).  So,  conversely,  a  formal  demand  of  the  goods  on 
part  of  the  consignee  at  the  place  to  which  they  are  consigned,  will 
determine  the  transitus,  and  trover  will  lie  against  a  person  to  whom 
they  are  delivered  on  behalf  the  consignor  after  such  demand  (^). 
To  make  a  notice  effective  as  a  stoppage  in  transitu,  it  must  be 
given  to  the  person  who  has  the  immediate  custody  of  the  goods ; 
or  if  given  to  the  principal,  whose  servant  has  the  custody,  it  must 
be  given,  as  it  was  in  Litt  v.  Cowley  (A),  at  such  a  time  and 
under  such  circumstances,  that  the  principal,  by  the  exercise  of  rea- 
sonable diligence,  may  communicate  it  to  his  servant  in  time  to  pre- 
vent the  delivery  to  the  consignee  (i).  Although  goods  have  been 
delivered  at  the  packers  of  the  purchaser,  he  having  no  warehouse 
of  his  own,  if  they  were  to  be  paid  for  in  ready  money,  and  in- 
structions to  that  effect  were  given  to  the  packer  by  the  vendor, 
they  may  still  be  stopped  in  transitu  (A).  A  resale  of  goods  by  a 
vendee,  and  payment  to  him,  does  not  destroy  the  vendor's  right  of 
stoppage  in  transitu  (/).  An  order  sent  by  the  vendor  to  the 
wharfinger  to  deliver  the  goods  to  the  vendee,  is  sufficient  to  pass 
the  property  to  the  vendee,  provided  nothing  remains  to  be  aone 

(c)  MilU  V.  Ballt  2  B.  8r  P.  467.  of  court  in  Whitehead  v.  Anderson,  9  M.  & 

{d)  Smith  ▼.  Goes,  1  Campb.  282.  W.  634. 

(e)  Butler  v.  fVoolcott,  2  N.  R.  64.  {k)  Loeechman  v.   WUUame,  4  Campb. 

(/)  Litt  V.  Cowley,  7  Taunt.  169.  181. 

Ig)  Bird  ▼.  Brown,  4  Exch.  786.     See  (/)  Craven  v.  Ryder ,  6  Taunt  438,  re- 

also  Heinekey  ▼.  Earl,  6  Week.  Rep.  66.  cognized  in   Dixon  v.  Yates,  5  B.  &  Ad. 

(A)  See  note  (/)*  supra.  343.     See  Jones  t.  Jones,  8  M.  &  W.  431. 
(•)  Per  Parke,  B.,  delivering  judgment 


STOPPAGE  IN  TRANSITU.  1283 

but  to  make  the  delivery ;  but  if  anything  remains  to  be  done, 
e.  g.  weighing,  &c.,  the  property  does  not  pass,  and  the  right  of 
stoppage  in  transitu  is  not  defeated  until  that  be  done  (w).  Where 
goods  were  sold,  free  on  board,  and  upon  their  shipment  the 
agent  of  the  vendors  tendered  to  the  mate,  (the  captain  being 
absent,)  a  receipt  by  which  the  goods  were  acknowledged  to 
be  shipped  on  account  of  the  vendors,  which  the  mate. kept, 
but  refused  to  sign,  and  on  the  following  day  signed  bills  of 
lading  to  the  orders  of  the  vendees  ;  it  was  held,  that  the  transitus 
was  not  at  an  end,  but  that  on  the  insolvency  of  the  vendees, 
the  vendors  were  entitled  to  stop  the  goods  (n).  So  where  A. 
delivered  a  quantity  of  iron  to  a  carrier  to  be  conveyed  to  B.,  the 
vendee  in  the  country,  and  the  carrier,  on  his  arrival  at  B.'s  pre- 
mises, landed  a  part  of  the  iron  on  his  wharf,  and  then,  finding  that 
B.  had  stopped  payment,  reloaded  the  same  on  board  his  bai^e, 
and  took  the  whole  of  the  iron  to  his  own  premises ;  it  was  held, 
that  there  was  not  a  delivery  of  any  part  of  the  iron,  so  as  to  divest 
the  consignor  of  his  right  to  stop  in  transitu,  the  special  property 
remaining  in  the  carrier,  until  the  freight  for  the  whole  car^o  was 
either  tendered  or  paid,  or  until  he  had  done  some  act  showing 
that  he  assented  to  part  with  the  possession  of  the  goods,  without 
receiving  his  freight  (o). 

The  transitus  is  not,  as  has  been  before  remarked,  in  general,  at 
an  end  until  the  goods  have  reached  the  place  named  by  the  buyer 
to  the  seller,  as  the  place  of  their  destination.  Goods  were  pur- 
chased by  a  commission  agent,  at  Manchester,  for  A.,  to  he  sent  to 
Lisbon.  A.  had  no  warehouse  at  Manchester,  and  the  vendor 
delivered  the  goods  to  the  agent,  who  was  to  forward  them  to 
Lisbon:  it  was  held,  that  the  transitus  continued  until  the  goods 
reached  Lisbon;  and  that,  the  vendee  having  become  insolvent,  the 
vendor  might  stop  the  goods  in  the  hands  of  the  a^ent  (p).  So 
where  the  shippers  acting  for  G.  purchased  and  paid  tor,  with  their 
own  money,  flour  at  Stockton,  which  was  sent  by  a  vessel  to 
London,  and  the  invoice  was  forwarded  to  G.  A  manifest  of  the 
flour  was  also  forwarded  by  the  shippers  to  a  wharfinger  in  London, 
whose  practice  it  was  to  deliver  goods  to  the  consignee  named  in 
the  manifest,  upon  application,  and  till  application  to  keep  them  on 
board  the  vessel ;  if  not  applied  for  before  the  vessel  returned,  he 
landed  them,  and  kept  them  in  his  warehouse  to  the  order  of  the 
shipper;  if  the  goods  were  to  be  delivered  to  order,  he  delivered  them 
to  persons  producing  either  bills  of  lading  or  the  shipper's  invoice. 
G.  was  in  the  habit  of  having  flour  consigned  to  him  at  the  wharf, 

(m)  Wither*  V.  Lys,  Holt's  N.  P.  C.  18  ;  See  Cowas-Jee  v.  Thompson,  5  Moo.  P.  C. 

4  Campb.  237,  S,  C.    See  Laekington  v.  C.  165 ;  3  Moo.  Ind.  App.  422. 

Atherton,  8  Scott's  N.  R.  43  ;  7  M.  &  G.  (o)  Crawshay  v.  Eades,  1  B.  &  C.  181. 

360,  S.  C,  recognizing  DUon  v,  YaU»,  5  ( p)  Coatet  v.  Railton,  6  B.  &  C.  4-12. 

B.  &  Ad.  313.  See  also  NichoUs  v.  Le  Feuvre,  2  B.  N.  C. 

(n)  RuekY.  Hatfieldj  5  B.  3e  A.  632.  81. 

VOL.  II.  Q  Q 
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and  sometimes  sold  it  on  board,  sometimes  when  it  was  landed, 
and  kept  for  him  in  the  wharfinger's  warehouses.  The  flour  in 
question  arrived  at  the  wharf  on  the  12th  of  April,  but  was  not 
landed  until  the  22nd; — on  the  17th  of  April,  and  before  any  ap- 
plication by  6.,  who  had  become  bankrupt,  the  flour  was  claimed 
under  an  order  from  the  shippers,  it  was  held,  that  the  shippers 
might  stop  it  in  transitu;  for  no  act  of  ownership  had  been  exer- 
cised over  it  by  G.,  no  invoice  or  bill  of  lading  had  been  produced 
by  him  or  any  agent;  so  that  the  very  first  act  done  upon  the  flour, 
after  the  ship's  arrival  at  the  wharf,  was  done  by  the  shipper,  before 
the  transit  to  the  hand  or  possession  of  the  vendee  was  complete  (y). 
The  transitus  continues  until  the  goods  have  reached  their  ultimate 
destination  under  the  contract  of  sale,  or  the  vendee  has  given  the 
direction  to  the  goods  (r).  Goods  were  consigned  to  A.,  to  be  deli- 
vered in  flie  river  Thames ;  on  the  arrival  of  the  vessel  in  the  river, 
the  captain  pressed  A.  to  have  them  landed  immediately:  A.,  in 
consequence,  sent  B.  his  son  with  directions  to  land  them  at  a  wharf, 
where  he  was  accustomed  to  have  goods  landed  for  him  and  kept 
until  he  carted  them  away  to  customers  in  his  own  carts;  but  A. 
(being  then  insolvent)  at  the  same  time  told  B.  he  would  not 
meddle  with  the  goods,  that  he  did  not  intend  to  take  them,  and 
that  the  vendor  ought  to  have  them.  The  goods  were,  by  B.'s 
direction,  landed  at  the  wharf,  and  there  stopped  in  transitu  by  the 
vendor:  in  trover  for  the  goods,  by  the  assignees  of  A.  against  the 
wharfinger,  it  was  held,  that  the  declarations  so  made  by  A.  to  B. 
were  admissible  in  evidence,  although  they  were  not  communicated 
to  the  vendor  or  to  the  wharfinger,  and  that  they  showed  that  A. 
had  not  taken  possession  of  the  goods  as  owner;  and^  therefore, 
that  the  transitus  was  not  determined  («). 

The  general  rule  is,  that  the  transitus  is  not  at  an  end  until  the 
goods  arrive  at  the  actual  or  constructive  possession  of  the  con- 
signee ;  and  a  mere  demand  by  the  consignee,  without  any  delivery, 
before  the  voyage  has  completely  terminated,  does  not  deprive  the 
consignor  of  his  right  of  stoppage  (t).  Hence,  where  M.  purchased 
lead  of  the  plaintiff  at  Newcastle,  without  specifying  any  place  of 
delivery;  after  a  time  M.  desired  that  it  should  be  forwarded  to  him 
in  London,  and  plaintiff  gave  M.'s  agent  at  Newcastle  an  order  on 
plaintiff's  servant  for  its  delivery;  the  agent  indorsed  the  order  to 
a  keelman,  who  received  the  lead  and  put  it  on  board  a  vessel  for 
London;  the  vessel  arrived  on  the  21st  of  June,  and  defendants,  as 
wharfingers,  undertook  the  delivery  of  the  lead;  M.  iailed  on  that 
day;  on  the  23rd  and  24th,  M.  demanded  the  lead  of  the  obtain 

{q)  Tucker  v.  Humphrey,  4  Bingh.  516.  See  Heinekey  ▼.  Earle,  6  Week.  Rep.  66 ; 

See  also  Bartram  ▼.  Farebrother,  4  Bingh.  S.  C.  afiBrmed  on  error,  ibid,  687. 

679.  (/)  See  judgment  of  Court  of  Exche- 

(r)  Motley  v.  Hay^  3  Man.  &  Ry.  396.  quer,  delivered  by  Parke,  B.,  WkUekeed 

($)  James  v.  Gr{ffin,  2  M.  &  W.  623,  per  ▼.  Jnderem,  9  M.  &  W.  584. 

three  Barons,  Lord  Abinger^  C.  B.,  diet. 
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of  the  vessel,  who  refused  to  deliver  it,  though  the  freight  was 
tendered,  alleging  that  defendants  had  stopped  it  on  account  of  the 
failure  of  M.  On  the  28th,  a  letter  arrived  from  plaintiff,  ordering 
the  lead  to  be  stopped  in  transitu;  it  was  then  on  board  a  lighter 
belonging  to  defendants;  it  was  held,  that  the  transitus  was  not  at 
an  end,  and  that  plaintiff  was  in  time  to  stop  the  lead  (u).  The 
effect  of  a  stoppage  of  part  of  the  goods  contained  in  a  joint  con- 
tract, is  to  give  the  vendor  a  rignt  to  retain  the  part  actually 
stopped  in  transitu  till  he  is  paid  the  price  of  the  whole,  but  does 
not  give  him  a  right  to  retake  that  which  has  arrived  at  its  journey's 
end  (a:). 

3.  When  the  TVansitus  may  be  considered  as  determined, — We 
now  proceed  to  the  third  division,  under  which  it  is  proposed  to 
arrange  those  cases  in  which  it  has  been  decided  that  tne  transitus 
was  complete,  and  the  delivery  of  such  a  nature  as  to  divest  the 
vendor's  right  of  stopping  in  transitu. 

The  first  case,  on  this  branch  of  the  subject,  is  that  of  £llis  v. 
Hvntf  3  T.  R.  464,  the  fiew^ts  of  which  were  shortly  these :  B.  ordered 
a  quantity  of  files  from  the  plaintiff,  a  manufacturer  at  Sheffield ; 
the  files  were  packed  in  a  cask,  and  sent  by  a  waggon,  directed  to 
B.  in  London.  Before  their  arrival  in  London,  B.  became  a  bank- 
rupt. On  their  arrival  there,  the  goods,  while  they  remained  at 
the  inn,  were  attached  by  a  creditor  of  the  bankrupt  by  process  of 
foreign  attachment ;  afterwards,  the  provisional  assignee  under  B.'s 
commission  demanded  the  goods  nrom  the  carrier,  and  put  his 
mark  upon  the  cask,  but  did  not  take  them  away.  A  few  days 
afterwards,  the  plaintiff,  who  had  not  been  paid  for  his  goods,  wrote 
a  letter  to  the  carrier,  directing  him,  in  case  the  goods  were  not 
delivered,  to  keep  them  in  his  warehouse,  as  he  had  been  informed 
that  B.  had  become  a  bankrupt.  The  court  were  of  opinion,  that 
the  goods  were  not  in  transitu  at  the  time  when  the  plaintiff  wrote 
to  countermand  the  delivery  of  them ;  before  that,  the  provisional 
assignee,  who  stood  in  the  place  of  the  bankrupt,  had  put  his  mark 
on  the  cask  (y) ;  when  the  goods  were  marked,  they  were  delivered 
to  the  commissioners  as  fai*  as  the  circumstances  of  the  case  would 
permit,  for,  being  under  an  attachment,  the  assignee  could  not  then 
take  them  away. 

In  some  cases  a  delivery  of  part  of  the  goods  will  operate  to  de- 
termine the  transitus  as  to  the  whole  ;  but  the  rule  that  a  part  deli- 
very in  point  of  law  operates  as  a  constructive  delivery  of  the 
whole,  is  confined  to  cases  where  the  delivery  of  part  is  intended  to 
be  a  delivery  of  the  whole  {z) ;  and  if  part  be  delivered  with  an 

(»)  Jaekswi  y.  Nichol,  5  B.  N.  C.  508.         and  poit,  p.  1292. 

(x)  Wentworth  v.  Outhwaite,  10  M.  &  («)  Bunnev  v.  Poynt9t  4  B.  &  Ad.  568  ; 

W.  436.  James  v.  Griffin,  2  M.  &  W.  628. 

(y)  See  StoveU  ▼.  Hughety  14  East,  308, 

QQ2 
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intent  to  separate  that  part  from  the  rest,  it  is  not  an  inchoate  deli- 
very of  the  whole  (a).  Where  the  vendee  takes  possession  of  a 
part  of  the  goods  in  the  progress  of,  and  with  a  view  to,  the 
delivery  of  the  whole,  such  taking  possession  will  determine 
the  transitus  as  to  the  whole ;  but  where  the  vendee  means 
to  separate  the  part  delivered  from  the  rest,  and  to  take  that  part 
only  on  that  occasion,  then  the  transitus  will  be  determined  as  to 
that  part  only ;  and  the  right  of  lien  and  the  right  of  stoppage  in  tran- 
situ on  the  remainder  will  still  continue  {b).  A.,  at  a  foreiCT  port, 
shipped  goods  by  order  and  on  account  of  B.,  to  be  paid  for  on  a 
future  day,  and  bills  of  lading  were  accordingly  signed  by  the  mas- 
ter of  the  ship ;  one  of  the  bills  was  immediately  transmitted  to  B., 
who,  before  the  arrival  of  the  ship  at  the  place  of  destination,  sold 
the  goods  and  indorsed  the  bill  of  lading  to  C. ;  and  after  the  arrival 
of  the  ship,  and  delivery  of  part  of  the  goods  to  the  agent  of  C,  B. 
became  bankrupt,  without  having  paid  A.  the  price  of  the  goods. 
It  was  held,  that  the  transitus  was  ended  by  the  part  delivery, 
which  must  be  taken  to  be  a  delivery  of  the  whole,  there  appear- 
ing no  intention,  either  previous  to,  or  at  the  time  of  the  deli- 
very, to  separate  part  of  the  cargo  from  the  rest  (c).  A  number 
of  bales  of  bacon,  which  were  lying  at  a  wharf,  having  been  sold  for 
an  entire  sum,  to  be  paid  for  by  a  bill  at  two  months,  an  order  was 
given  to  the  wharfinger  to  deliver  them  to  the  vendee,  who  went  to 
the  wharf,  weighed  the  whole^  and  took  away  several  bales,  and  then 
became  bankrupt:  whereupon  the  vendor,  within  ten  days  from 
the  time  of  the  sale,  ordered  the  wharfinger  not  to  deliver  the 
remainder.  By  the  custom  of  the  trade,  the  charges  of  ware- 
housing were  to  be  paid  by  the  vendor  fourteen  days  after  the 
sale.  It  was  held,  that  the  contract  being  entire,  and  part  having 
been  taken  away,  the  delivery  to  the  vendee  was  complete,  and, 
consequently,  the  privil^e  of  stopping  in  transitu  could  not  at- 
tach (a);  Chambre,  J.,  observing,  tliat  the  payment  of  the  ware- 
house-room, by  the  vendor,  could  not  make  any  difference :  that 
the  vendor,  of  course,  charged  just  so  much  more  as  would  pay  the 
expense  of  warehouse-room :  that  if  the  expense  had  been  paid  by 
the  vendee  it  would  not  make  a  delivery  at  the  wharf  a  aelivery 
to  him ;  nor  could  the  vendor  avail  himself  of  the  circumstance  of 
the  expenses  being  paid  by  him  to  prevent  a  delivery  to  the  ven- 
dee from  operating  as  such.  This  was  a  much  stronger  case  than 
the  preceding  one  of  Slubey  v.  Heyward:  that  proceeded  upon  the 
principle  that  a  delivery  of  pai't,  where  the  contract  was  entire,  was 
a  delivery  of  the  whole  \  here  there  was  an  actual  dehvery  of  the 
whole.  The  bankrupt  had  actual  manual  possession  of  every 
article,  and  having  weighed  them  all,  he  took  upon  himself  to 
separate  them.     iVoic.— The  two  last  cases  of  Slubey  v.  Heyward, 

(a)  Per  Parke,  J.,  DUon  v.  Yates,  6  B.       See  Exp,  Cross,  1  Fonbl.  N.  R.  215. 
&  Ad.  341.  (e)  Slubey  v.  Heyward,  2  H.  BI.  504. 

(6)  Tanner  ▼.  Scovell,  14  M.  &  W.  37.  (d)  Hammond  y.  Andereon,  1  N.  R.  6». 
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and  Hammond  y.  Anderson^  underwent  some  discussion  in  Hanson 
V.  Meyer,  6  East,  614  (which  see,  under  tit.  "  Trover,"  sect  1 ;  in 
BunTiey  v.  PoyntZy  4  B.  &  Ad.  668 ;  and  in  Tanner  v.  Scovell,  14 
M.  &  W.  28 :  but  their  authority  does  not  appear  to  have  been 
shaken.     See  also  Jones  v.  Jones  (e). 

If  a  person  purchase  goods  here,  to  be  sent  abroad,  and  they  are 
delivered  in  a  port  of  this  kingdom,  on  board  a  ship  chartered  by, 
and  under  the  complete  control  of,  the  vendee,  such  delivery  is  m 
effect  a  delivery  to  the  vendee,  unless  the  bills  of  lading  otherwise 
provide.  Trover  by  the  assignees  of  bankrupts  to  recover  the  value 
of  a  quantity  of  tobacco  shipped  by  the  defendants,  by  order  of  the 
bankrupts,  on  board  a  ship  bound  from  London  for  Alexandria, 
which  ship  was  chartered  to  the  bankrupts  for  three  years,  from 
July,  1792,  and  which  was  paid  for  by  a.  bill  at  three  months, 
drawn  by  the  defendants,  on  the  bankrupt,  and  accepted  by  them. 
The  goods  were  shipped  on  the  4th  of  February,  1793,  for  which 
the  mate's  receipt  was  given,  and  an  invoice  thereof  made  out  by 
the  defendants  in  the  names  of  the  bankrupts ;  the  bankrupts  were 
to  find  stock  and  provisions,  and  to  pay  the  master.  The  vessel 
was  detained  by  contrary  winds  at  Portsmouth:  during  which 
time,  the  bankrupts  havmg  stopped  payment  about  the  11th  of 
March,  1793,  the  defendants  procured  bills  of  lading  to  be  signed 
by  the  captain  to  them,  and  obtained  possession  of  the  tobacco  in  Sep- 
tember, 1794,  and  procured  it  to  be  re-lauded,  and  afterwards  dis- 
posed of  for  their  benefit.  It  was  held,  that  the  delivery  was  complete, 
oy  putting  the  goods  on  board  the  ship,  and  consequently,  that  the 
assignees  were  entitled  to  recover  (/).  It  will  be  observed,  that, 
in  the  preceding  case,  the  bankrupts  were  to  have  the  entire  dispo- 
sition of  the  ship  and  the  complete  control  over  her  during  the  three 
years.  The  ship  had  been  one  voyage  to  Alexandria,  and  had  the 
goods  put  on  board  her,  to  cany  them  on  another  voyage  to  the 
same  place ;  not  for  the  purpose  of  conveying  them  from  the  ven- 
dors to  the  bankrupts,  but  that  they  might  be  sent  by  the  bankrupts 
upon  a  mercantile  adventure,  for  which  they  had  bought  them  (ff). 
From  not  adverting  to  these  material  circumstances,  an  inference 
was  drawn  from  me  preceding  decision,  which  the  case  did  not 
warrant,  namely,  that  the  right  of  stopping  in  transitu  could  not 
exist  after  a  delivery  of  ^oods  on  board  a  chartered  ship.  This 
opinion,  however,  was  exploded  in  the  case  of  Bothlingk  v.  Inglis, 
3  East,  381.  There  a  trader  who  resided  in  England  chartered  a 
ship,  on  certain  conditions,  for  a  voyage  to  Russia,  and  to  bring 
goods  home  from  his  correspondent  there,  who  accordingly  shipped 
the  goods  on  account,  and  at  the  risk  of  the  freighter,  and  sent 
•him  the  invoices  and  bills  of  lading  of  the  cai-go.     It  was  held, 

(e)  8  M.  &  W.  431.  Exch.  566. 

(/)  Fowler  v.  APTaggart,  cited  7  T.  R.  (g)  Per  Lawrence,  J.,  3  East,  396,  897. 

442;   1  East,  £22;  3  East,  388.    See  6 
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that  the  delivery  of  the  goods  on  board  such  chartered  ship  did  not 
preclude  the  right  of  the  consignor  to  stop  the  goods  while  in  tran- 
situ on  board  tiie  same  to  the  vendee,  in  case  of  his  insolvency,  in 
the  mean  time,  before  actual  delivery,  any  more  than  if  they  had 
been  delivered  on  board  a  general  ship  for  the  same  purpose. 
There  is  no  doubt  that  a  delivery  of  goods  on  board  the  pur- 
chaser's own  ship  is  a  delivery  to  nim,  unless  the  vendor  protects 
himself  by  speciai  terms  restraining  the  effect  of  such  delivery  (A). 
And  this  the  vendor  may  do  by  taUng  bills  of  lading,  making  the 
goods  deliverable  to  his  order  or  assigns  (i).  For  the  vendor  thereby 
reserves  to  himself,  at  the  time  of  delivery  to  the  captain,  the  jtis 
disponendi  of  the  goods,  which  the  captain  by  signing  the  bills  of 
lading  acknowledges,  and  without  which  it  may  be  assumed  that 
the  vendor  would  not  have  delivered  them  at  all  (k).  And  if  the 
bills  of  lading  so  taken  are  indorsed  in  blank,  and  transmitted  by 
the  vendor  to  his  own  agent,  to  be  delivered  up  on  performance 
of  a  condition,  such  as  acceptance  of  bills  of  exchange,  the  vendor 
will  preserve  his  right  of  property  in  the  goods  until  such  condition 
is  performed  (Z). 

The  plaintiff,  a  manufacturer  at  Norwich,  agreed  with  I.  S.  for 
the  purchase  of  some  pipes  of  wine,  one   of   which  was  to   be 

faid  for  in  money,  and  for  the  remainder  1.  S.  was  to  take  goods. 
.  S.  wrote  to  C,  his  correspondent  in  London,  to  send  the  wines ; 
C.  accordingly  purchased  the  wines  of  D.,  shipped  them,  and,  by 
the  bill  of  lading,  consigned  them  to  the  plaintiff,  by  a  vessel  em- 
ployed in  the  course  of  trade  between  Yarmouth  and  London.  On 
the  arrival  of  the  wine  at  Yarmouth,  an  agent  for  the  plaintiff  re- 
ceived it  on  his  account,  and  deposited  it  in  the  cellar  of  the  de- 
fendant, who  was  to  be  paid  for  the  cellar  room  by  the  plaintiff. 
A  few  days  after,  the  plaintiff  arrived  at  Yarmouth,  tasted  the  wines 
and  took  samples  of  them.  Shortly  afterwards,  D.,  discovering 
that  C,  to  whom  he  had  sold  the  wines,  was  a  man  of  no  property, 
desired  the  defendant  to  keep  possession  of  the  wine,  giving  him  an 
indemnity.  The  plaintiff  having  brought  this  action  for  the  re- 
covery, the  payment  for  one  pipe,  and  the  agreement  as  to  the 
remainder,  was  proved.  This,  in  Lord  KenyorCs  opinion,  gave  the 
plaintiff  a  title  to  the  whole.  It  was  then  contended,  that,  as  the 
plaintiff  lived  at  Norwich,  the  goods  must  be  deemed  to  be  in 
transitu  until  they  arrived  there;  whereas  here,  they  had  arrived 
only  at  Yartnouth,  and  had  never  been  delivered  at  Norwich ;  that 
the  usual  course  was,  to  put  them  into  lighters,  at  Yarmouth,  and 

(A)  Per  Patteson,  J.,  6  Exch.  567.     See  691 ;   Wait  ▼.  Baker,  2  Ezch.  1  ;  BUer- 

Ogle  ▼.  Atkinson,  5  Taunt.  769 ;  Coxe  y.  show    v.  Magniac,   6    Exch.    670.      See 

Harden,  4  East,  21 1 ;  Cowas-jee  v.  Thomp-  Brtwn  v.  North,  8  Exch.  1  j  Jenkyns  ▼. 

son,  6  Moo.  P.  C.  C.  166  ;  3  Moo.  Ind.  Brown,  14  Q.  B.  496. 

App.  422.  {k)  See  note  (A),  supra. 

(0  Turner  v.    The  Liverpool  Docks,   6  (/)  Key  y.  Coldsworth,   7   Exch.  59o ; 

Exch.  543  ;  ran  Casteel  y.  Booker,  2  Exch.  Gumey  y.  Behrend,  3  E.  &  B.  622. 
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forward  them  to  Norwich ;  so  that,  until  their  arrival  there,  they 
were  in  transitu,  and  could  be  stopped  by  the  owners.  But  per 
Lord  KenyoTiy  '*  There  is  no  colour  for  saying  that  these  goods 
were  in  transitu.  I  once  said,  that  to  confer  a  property  on  the  con- 
signee, a  corporal  touch  was  necessary.  I  wish  the  expression  had 
never  been  used,  as  it  says  too  much ;  but  here,  if  a  corporal  touch 
was  necessary  to  confer  a  property  on  the  consignee,  it  had  taken 
place  :  but  all  that  is  necessary  is,  that  the  consignee  exercise 
some  act  of  ownership  on  the  property  consigned  to  him,  and  he 
has  done  so  here ;  he  has  paid  for  the  warehouse  room ;  he  has 
tasted  and  taken  samples  of  the  wines ;  but  it  is  said,  they  have 
not  reached  the  plaintiff's  place  of  abode,  where  they  were  to  be 
ultimately  delivered  ;  but  I  think  there  was  a  complete  delivery  at 
Yarmouth"  (m).  Valpy  v.  Gibson  (n),  affords  an  example  of  the 
sort  of  act  of  ownership  that  will  determine  the  right  of  stoppage ; 
in  that  case  ceiiain  goods  were  ordered  at  Manchester  for  Valpa- 
raiso, they  were  forwarded  to  a  shipping-agent  at  Liverpool  by  the 
vendors,  with  instructions  '^  to  be  directed  as  the  vendee  might 
direct  them  to  be  shipped."  The  vendee  had  the  goods  sent  to  a 
packer's  to  be  repacked^  and,  before  they  were  out  of  the  packer's 
hands,  became  insolvent.  It  was  held,  that  the  transitus  was  at  an 
end,  if  not  on  the  delivery  of  the  goods  to  the  shipping-agent,  at 
any  rate  on  the  vendee  exercising  dominion  over  them,  notwith- 
standing that  their  ultimate  destination  was  Valparaiso. 

The  reader  will  have  collected  from  the  cases  in  the  preceding 
section,  viz.  Hunt  v.  Wardy  and  Mills  v.  Ball,  that  where  goods 
have  been  delivered  to  a  packer  or  wharfinger,  for  the  purpose  of 
being  forwarded  to  an  ulterior  destination,  and  the  packer  or 
wharfinger  may  be  considered  merely  as  a  middle  man,  in  such 
cases  the  right  of  stopping  in  transitu  remains.  It  now  becomes 
necessary  to  remark,  tnat,  where  the  insolvent  has  no  warehouse, 
or  no  other  place  of  delivery  than  the  warehouse  of  the  packer, 
&c.,  and  there  is  no  place  of  ulterior  delivery  in  view,  the  transitus 
will  be  considered  as  at  an  end  when  the  goods  have  arrived  at  such 
warehouse,  that  being  their  last  place  of  delivery.  The  following 
cases  will  illustrate  this  rule : — 

Trover  for  goods.  The  goods  in  question  had  been  ordered 
bv  the  bankrupt,  who  was  a  merchant  in  London,  of  Messrs. 
Wallers,  of  Manchester,  and  were  forwarded  by  them,  directed  to 
the  bankrupt,  at  the  Bull  and  Mouth  Inn,  on  the  16th  of  March, 
1802.  On  the  23rd  of  March,  the  goods  were  sent  from  the  Bull 
and  Mouth  Inn  to  the  defendant's  house,  who  was  a  packer,  not  in 
consequence  of  any  orders  respecting  those  particular  goods,  but  in 
consequence  of  a  general  order  from  the  bankrupt  to  send  all  goods 
directed  to  him  to  the  defendant's  house.     On  the  11th  of  March, 

(m)  Wright  ▼.  Lawet^  4  Esp.  82. 

(n)  4  C.  B.  837.     See  Loesehman  v.  fVilliamSt  ante,  p.  1282. 
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the  bankrupt,  who  lived  in  lodgings,  and  had  no  warehouse  of  his 
own,  absconded,  leaving  no  clerk  to  accept  goods  or  orders  for  him. 
On  the  arrival  of  the  goods  at  the  defendant's  house,  they  were 
booked  for  the  account  of  the  bankrupt  ;  and  the  defendant,  not 
knowing  that  the  bankrupt  had  then  absconded,  and  not  having 
any  directions  from  him  respecting  the  goods,  caused  them  to  be 
unpacked,  with  a  view  to  ascertain  of  what  they  consisted.  On  the 
31st  of  March,  Messrs.  Wallers  having  learned  the  situation  of  the 
bankrupt's  affairs,  claimed  the  goods  from  the  defendant ;  and  on 
the  day  after,  they  were  demanded  by  the  assignees.  The  defend- 
ant, being  indemnified  by  Messrs.  Wallers,  refused  to  deliver  the 
goods  to  the  plaintiffs.  It  was  held,  that  the  transitus  was  at  an 
end,  inasmuch  as  there  was  not  any  other  place  of  delivery  than  the 
warehouse  of  the  packer ;  the  goods,  when  arrived  there,  had  come 
to  their  last  place  of  delivery,  and  consequently  were  no  longer 
liable  to  the  rieht  of  stoppage  in  transitu  (o).  So  where  goods  are 
to  be  delivered  to  the  vendee  at  a  particular  place,  the  transitus 
in  general  continues  until  they  are  delivered  to  nim  at  that  place ; 
but  if  he  by  his  own  act  prevent  the  delivery,  which  otherwise  in 
the  ordinary  course  would  take  place,  and  does  any  act  equivalent 
to  taking  possession,  the  transitus  is  thereby  determined ;  and, 
therefore,  where  the  vendee  of  several  hogsheads  of  sugar,  upon 
receiving  from  the  carrier  notice  of  their  arrival,  took  samples  from 
them,  and,  for  his  own  convenience,  desired  the  carrier  to  let  them 
remain  in  his  warehouse,  until  he  should  receive  further  directions ; 
and  before  they  were  removed  became  bankrupt ;  it  was  held,  that 
the  transitus  was  at  an  end,  and  that  the  vendor  was  not  entitled 
to  stop  them  (p).  So  where  goods  were  sent  by  water-carriage 
bnd  deposited  in  the  carrier's  warehouse  at  the  end  of  the  voyage, 
in  the  usual  course  of  business  between  him  and  the  consignee,  viz, 
to  be  delivered  out  to  him  or  to  his  customers  as  they  should  be 
wanted,  without  being  sent  to  his  residence  elsewhere;  it  was 
held,  that  the  transitus  was  determined,  and  that  the  vendor's 
right  to  stop  the  goods  was  gone,  though  the  carrier  claimed,  as 
such,  a  lien  on  the  goods  against  the  consignee  (q).  So  where  the 
goods  have  so  far  got  to  the  end  of  their  journey,  that  they  wait  for 
new  orders  from  the  purchaser  to  put  them  again  in  motion,  to 
communicate  to  them  another  substantive  destination;  and  if, 
without  such  orders,  they  would  continue  stationary,  the  right  of 
stopping  in  transitu  is  gone.  A.  and  B.,  traders  living  in  London, 
were  in  the  course  of  ordering  goods  of  the  defendants,  cotton 
manufacturers  at  Manchester,  to  be  sent  to  M.  and  Co.  at  Hull,  for 
the  purpose  of  being  afterwards  sent  to  the  correspondents  of  A. 

(o)  Scott  V.  Pettit,  3  B.  &  P.  469.     See  (q)  Allen  v.  Gripper,  2  Tyrw.  217;  2 

also  Leeds  v.  WHght,  8  B.  &  P.  820.  Cr.  &  J.  218,  cited  by  Tindal,  C.  J.,  in 

( p)  Foster  v.  Frampton,  6  B.  &  C.  107.  Dodson  v.  Weniworth,  4  M.  &  O.  1080  ;  6 

See   Whitehead  v.  Anderson,  9  M.  &  W.  Scott's  N.  R.  821. 
618. 
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and  6.  at  Hamburgh ;  and  on  the  31st  of  March,  A.  and  B.  sent 
orders  to  the  defendants  for  certain  goods,  to  be  sent  to  M.  and 
Co.  at  Hull,  to  be  shipped  for  Hamburgh  as  usual.  It  was  held, 
that,  as  between  buyer  and  seller,  the  right  of  the  defendants  to 
stop,  as  in  transitu,  was  at  an  end  when  the  goods  came  to  the 
possession  of  M.  and  Co.  at  Hull,  for  they  were  for  this  purpose 
the  appointed  agents  of  the  vendees,  and  received  orders  from  tnem 
as  to  the  ulterior  destination  of  the  goods ;  and  the  goods,  after 
their  arrival  at  Hull,  were  to  receive  a  new  direction  from  the 
vendees  (r). 

A  trader  in  London  was  in  the  habit  of  purchasing  goods  at 
Manchester,  and  exporting  them  to  the  Continent  soon  after  their 
arrival  in  London.  The  goods  so  consigned  to  him  remained  in 
the  waggon-oflSce  of  the  defendants,  who  were  carriers,  until  they 
were  removed  by  his  agent,  for  the  purpose  of  being  shipped.  A 
consignment  of  goods  for  the  trader  was  delivered  to  the  defendants 
on  the  9th  and  12th  of  August;  on  the  14th  and  17th  the  goods 
arrived  at  the  waggon-office  of  the  defendants  :  on  the  16th  or  17th 
the  trader  became  bankrupt;  and,  on  the  19th,  notice  of  non- 
delivery to  the  bankrupt  was  given  by  the  consignor  to  the  defend- 
ants, who,  according  to  order,  on  the  21st  delivered  the  goods  to  a 
third  house :  it  was  held,  that  the  assignees  of  the  bankrupts  were 
entitled  to  recover  the  goods  deposited  with  the  defendants :  and 
that  the  right  of  the  consignor  to  stop  in  transitu  ceased  on  the 
arrival  of  the  goods  at  the  waggon-office  of  the  defendants  in  Lon- 
don {s).  So  if,  after  goods  are  sold,  they  remain  in  the  warehouse 
of  the  vendor,  and  he  receives  warehouse-rent  for  them,  this  amounts 
to  a  delivery  of  the  goods  to  the  purchaser,  so  as  to  put  an  end  to 
the  vendor's  right  of  stopping  them  in  transitu  (t). 

On  a  contract  for  the  sale  of  goods  lying  in  a  warehouse,  the 
handing  of  a  delivery  order  to  the  vendee,  and  transfer  of  the  goods 
to  him  in  the  warehouseman's  book,  will  not  vest  the  property  in 
him,  if  something  remains  to  be  done  for  the  purpose  of  ascertain- 
ing the  identity  or  quantity  of  the  goods ;  as  the  weighing  of  an 
article  forming  part  of  a  bulk,  and  sold  by  weightl  But  if  the 
identity  and  Quantity  are  ascertained,  as  where  the  oats  in  a  par- 
ticular bin  which  contains  nothing  else,  are  sold,  and  a  bill  ac- 
cepted at  the  same  time  for  the  price,  the  property  vests,  and  the 
vendor  cannot  afterwards  stop  in  transitu  (u).  So  where  the 
purchaser  of  goods  received  from  the  seller  an  order  to  the 
wharfinger  in  whose  warehouse  the  goods  were  deposited,  to  de- 
liver them;    and   the  purchaser,  having  lodged  the   order  with 

(r)  DUtm  V.  Baldwen,   6   East,    175;  (/)  Hurry  v.  Manglet,  1  Campb.  452. 

Dodton  V.  Weniworth,  4  M.  &  Gr.  1080;  See  Miles  v.  Gorton,  2  C.  &  M.  504. 

5  Scott's  N.  R.  821 ;   Wentworth  v.  Outh-  («)  Swanwiek  v.   Sothem,  9  A.  &  E. 

waite,  10  M.  &  W.  436;  see  Valpy  y.  Gib-  895.     See  Godtt  v.  Ros€f  17  C.  B,  229 ; 

Mon,  ante,  p.  1289.  Acraman  v.  Morricgf  8  C.  B,  449. 

(«)  Rowe  V.  Picltford,  8  Taunt.  88. 
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the  wharfinger,  he  transferred  the  goods  into  the  name  of  the 
purchaser ;  it  was  held,  that  by  such  transfer  the  wharfinger  be- 
came a  trustee  for  the  purchaser,  and  there  was  an  executed  deli- 
very as  much  as  if  the  goods  had  been  delivered  into  the  hands 
of  the  purchaser  (x).  So  where  goods  being  entered  in  the  books 
of  the  West  India  Dock  Company  in  the  name  of  A.,  he  received 
the  usual  check  for  them,  which,  having  sold  the  goods  for  money 
to  B.,  he  indorsed  and  delivered  to  him,  and  B.  afterwards  sold  the 
goods  on  credit  and  delivered  the  check  to  C. ;  it  was  held,  that 
on  C.'s  insolvency,  A.  could  not  (for  the  benefit  of  B.)  stop  the 
goods,  although  they  continued  to  stand  in  his  name,  and  he  paid 
rent  for  them,  and  although  the  check  had  not  been  locked  with 
the  Dock  (company  (y).     So  where  the  defendants  sold  to  I.  S.  a 

?uantity  of  timber,  then  lyin^  at  their  wharf,  for  the  price  of  which 
.  S.  gave  the  defendants  bills  payable  at  a  future  day ;  I.  S., 
having  marked  the  timber  with  his  own  mark,  afterwards  sold  it  to 
the  plaintiff,  who  paid  him  for  the  same.  The  plaintiff  went  to  the 
wharf,  apprized  the  defendants  of  his  purchase,  received  for  answer 
that  it  was  very  toell,  and  that  they  would  go  with  him  and  show 
him  the  timber,  which  they  accordingly  did,  and  thereupon  the 
plaintifi*  put  his  own  mark  on  the  timber.  The  bills  given  by  I.  S. 
to  the  defendants  having  been  dishonoured,  they  claimed  to  stop  in 
transitu ;  but  it  was  held,  that  there  was  an  executed  delivery,  and 
that  the  plaintiff  having  given  notice  to  the  defendants  that  I.  S. 
had  sold  the  property  to  him,  and  his  then  marking  it  as  his  own, 
made  an  end  of  the  transit,  and  the  defendants  could  no  longer 
detain  or  stop  the  timber.  Lord  Hlhnboroughy  C.  J.,  observed 
in  this  case,  that  the  change  of  mark  from  A.  to  B.  on  bales  of 
goods  in  a  warehouse,  had  been  held,  by  the  House  of  Lords,  in  a 
late  case,  to  operate  as  an  actual  delivery  of  the  goods  {z).  Where 
goods  are  delivered  to  a  vendee  at  a  wharf,  who  afterwards  ships 
them  there,  no  subsequent  stoppage  of  the  goods  in  transitu  can 
take  place  (a). 

4.  How  far  the  Negotiation  of  the  Bill  of  Lading  may  tend  to 
defeat  the  Might  of  Stopping  in  Transitu. — Where  the  property  in 
goods  has  passed  to  a  vendee,  subject  only  to  be  divested  by  the 
vendor's  right  to  stop  them  while  in  transitu,  such  right  must  be 
exercised,  if  at  all,  before  the  vendee  has  parted  with  tiie  property 
to  another  for  a  valuable  consideration,  bond  fde^  and  by  indorse- 
ment of  the  bill  of  lading,  (without  notice  of  such  circumstances  as 
render  the  bill  of  lading  not  fairly  and  honestly  assignable,)  has 
given  him  a  right  to  recover  them  (ft) :  for  the  indorsement  of  a 

(x)  Harman  v.  Anderson,  2  Campb.  243.  Kingrford  v.  Merry ,  1  H.  &  N.  608. 

See  Lackington  v.  Athtrton,  8  Scott,  N.  R.  {%)  Stovetd  v.  Hughes,  14  East,  308. 

S8  :  7  M.  &  G.  360 ;   Whitehmut  v.  Frott,  (a)  NobU  v.  Adams,  7  Tauot.  59. 

12  East,  614.  (6)  Lickbarrow  v.  Mason,  2  T.  R.  68; 

(y)  Spear  v.    Trovers,  4  Campb.  251.  1  Sm.  Lead.  Cas.  595,  4thedit.,&a     See 

B^  Tannery,  Scovell,  14  M.  &  W.  28;  the  argument  of  Svi^,  J.,  6  East,  21,  n. 
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bill  of  lading  for  a  valuable  consideration,  and  without  notice  to  the 
indorsee  of  a  better  title,  passes  the  property  (c).  "  Ever  since  the 
ereat  case  of  Lickbarrow  v.  Mason^  the  law  has  been  considered  to 
be,  that  the  bona  Jide  transferee,  for  value,  of  a  bill  of  lading, 
indorsed  by  the  shipper  or  his  consignee,  and  put  into  circulation 
by  the  authority  of  the  shipper  or  consignee,  has  an  absolute  title 
to  the  goods  freed  from  the  equitable  right  of  the  unpaid  vendor  to 
stop  in  transitu,  as  against  the  purchaser;  and  we  (the  Queen's 
Bench)  believe  it  to  be  of  essential  importance  to  commerce  that  this 
law  should  be  upheld"  {d).  The  legal  title,  however,  of  the  indorsee 
of  a  bill  of  lading,  may  be  impeached  on  the  ground  of  fraud  (e). 
Thus,  if  the  intended  vendee  ot  ^oods,  in  fraud  of  the  vendor,  pro- 
cures the  master  improperly  to  sign  bills  of  lading  without  delivery 
up  of  the  mate's  receipt,  such  bills  of  lading  will  convey  no 
title  to  an  innocent  indorsee  as  against  die  vendor,  though  they 
may  subject  the  master  or  his  owners  to  an  action  (/).  But  the 
mere  circumstance  of  the  indorsee  knowing  at  the  time  when  the 
bill  of  lading  was  indorsed  and  delivered  to  him,  that  the  consignor 
had  not  received  money  payment  for  his  goods,  but  had  only  taken 
the  consignee's  acceptances,  payable  at  a  future  day  not  then 
arrived,  is  not  sufficient  to  invalidate  the  title  of  the  indorsee,  in  a 
case  where  the  absence  of  fraud  and  mala  fides  is  found  (^). 

Where  the  vendor's  legal  right  of  stopping  in  transitu  had  been 
determined  by  the  indorsement  of  the  oill  of  lading,  but  such 
transfer  had  been  made  only  as  a  security  for  advances  made  by 
the  indorsee ;  it  was  held,  upon  reference  to  an  arbitrator,  that  in  a 
court  of  equity,  such  transfer  would  be  treated  as  a  pledge  or  mort- 
gage only,  and  that  the  vendor  had  an  equitable  quasi  right  of 
stoppage  in  transitu,  subject  to  the  previous  right  of  the  indorsee 
to  DC  repaid  his  advances  (A) :  "  for  although  the  legjal  right  to  the 
goods  is  transferred  with  the  bill  of  lading,  yet,  in  equity,  the 
transfer  takes  effect  only  to  the  extent  of  the  consideration  paid  by 
the  transferee,  leaving  m  the  vendor  an  equitable  interest  in  the 
surplus  value"  (i).  A.  being  indebted  to  B.  on  the  balance  of 
accounts,  including  bills  of  exchange  still  running,  accepted  by  B. 
for  A.,  consigned  goods  to  B.  on  account  of  this  balance.  It  was 
held,  that  A.  was  not  entitled  to  stop  the  goods  in  transitu,  upon 

(c)  See  further,  as  to  the  operation  of  (/)  Schtuterv.  M'KellarJE,  &  B.  704. 

a  bill  of  lading,  the  judgment  of  Tindal,  {g)  Cuming  v.  Brown,  9  East,  606.    See 

C.  J.,  in  Jenkyns  v.  Utbome,  7  M.  &  G.  further  on  this  subject,  Coxe  v.  Harden^ 

678;   8  Scott,  N.   R.  506;    ThompMon   v.  4  East,  211;   Waring  v.  Cox,   1  Campb. 

Doming,  14  M.  &  W.  403  ;  18  &  19  Vict.  369  ;    Barrow  v.    Co!eM,    3  Campb.   92  ; 

c.  111.  MUchel  V.  Ede,  11  A.  &  E.  888;  8  P.  & 

(</)  Judgment  in   Gumey  v.  Behrend,  D.613;   Wdmshurst  y.  Bowker,2  M.  &G, 

3  E.  &  B.  687  :  23  L.  J.,  Q.  B.  266,  S.  C,  792 ;  3  Scott's   N.  R.   272 ;  7  M.  &  O. 

See  PtwMU  V.  Alexander,  3  £.  &  B.  283 ;  882  ;  8  Scott,  N.  R.  671. 

Turner  ▼.  The  Liverpool  Docks,  6  Exch.  (A)  In  re  Weitzmthus,  6  B.  &  Ad.  817 ; 

543 ;  20  L.  J.,  Esch.  398  ;  Ellerehaw  v.  2  Nev.  &  M.  644. 

Magmiae,  6  Exch.  670.  (t)  Per  Lord  Langdale,  M.  R.,  Spalding 

(e)   Wright  V.  CampheU,  4  Burr.  2046  ;  v.  Ruding,  6  Beav.  376. 
Salomone  ▼.  Niuen,  2  T.  R.  674. 
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B.  becoming  insolvent  before  the  bills  were  paid;  because,  the 
goods  being  consigned  to  B.  on  account  of  the  oalance  which  then 
existed  in  fi/s  favour,  the  property  vested  in  B.  absolutely  (A).  So 
if  the  purchaser  of  goods  to  be  paid  by  bill,  after  giving  his  accept- 
ance, during  the  time  of  credit,  and  while  the  goods  are  in  transitu, 
sells  them  to  a  third  person  for  a  valuable  consideration,  without 
transferring  any  bill  of  lading  to  him,  the  right  of  the  original 
vendor  to  stop  the  goods  in  transitu  is  taken  away  (/). 

By  the  usage  of  trade.  West  India  Dock  warrants  indorsed, 
bon&fide,  and  for  good  consideration,  have  been  held  to  transfer  the 
property  in  the  goods,  like  a  bill  of  lading,  and  prevent  the  exercise 
of  tne  right  of  stopping  in  transitu  (m) :  but  it  may  be  questioned 
whether  a  document,  similar  in  form  to  a  bill  of  lading,  but  given 
by  the  master  of  a  boat  navigating  an  inland  canal,  has  the  effect 
of  such  an  instrument  in  transferring  the  property  in  the  goods  (n). 
A.,  by  contract,  sold  to  B.  a  Quantity  of  tallow  then  lying  at  a 
wharf,  at  so  much  per  cwt. ;  ana  on  the  same  day  gave  a  written 
order  upon  the  wharfinger  to  weigh,  deliver,  transfer,  and  re-house 
the  same.  B.,  having  entered  into  a  contract  to  sell  tallow  to  C, 
obtained  from  the  wharfingers,  and  gave  to  C.  a  written  acknow- 
ledgment that  they  had  transferred  uie  tallow  to  the  account  of  C, 
and  that  C.  was  to  be  liable  to  charges  from  a  given  date.  B. 
having  stopped  payment,  A.  gave  notice  to  the  wharfingers  not  to 
deliver  the  tallow  to  B.'s  order :  it  was  held,  in  an  action  of  trover 
by  C.  against  the  wharfingers,  that  after  their  acknowledgment, 
they  held  the  tallow  as  agents  of  C,  and  that  they  could  not  there- 
fore set  up  as  a  defence  a  right  in  A.  to  stop  it  in  transitu  (o).  But 
the  delivery  of  a  shipping  note  by  the  consignee  of  goods  to  a  third 
person,  with  an  order  to  the  wharfinger  to  deliver  the  goods  to 
such  third  person,  does  not  pass  the  property  in  them  so  as  to  pre- 
vent a  stoppage  in  transitu  by  the  consignor  (p).  The  lien  ot  an 
unpaid  vendor  (9)  for  the  price  of  goods  remaining  in  his  own 
warehouse  rent-free,  is  not  devested  by  his  giving  the  vendee  a 
delivery  order,  under  which  part  of  the  goods  are  removed.  This 
was  the  case  of  pipes  of  wine  at  Liverpool. 

See  the  "  Factors  Acts,"  4  Geo,  IV.  c.  83;  6  Geo.  IV.  c.  49; 
6  &  6  Vict.  c.  39;  and  Navulshaw  v.  Brownrigg,  2  L.  J.,  Chan. 
67,  908;  Phillips  v.  Huth,  6  M.  &  W.  606;  Hatfield  v.  Phillips, 
9  M.  &  W.  647;  14  M.  &  W.  665;  and  12  CI.  &  F.  343. 
S.  a  M'Ewan  v.  Smith,  2  H.  L.  Ca.  309;  13  Jur,  265. 

(A-)  K^r/tM  v.  Jipuw/,  4Campb.  81.  58,  recognized  by  ParAr,    J.,   delivering 

\l)  Davit  V.  Reynolds^  4  Cainpb.  267.  judgment  in  Tucker  v.  Humphrey^  4  Binffh. 

(m)  Zwinger  ▼.  Samuda,  Holt,  N.  P.  C.  622,  528.     See  Jenkyns  v.   Utbome,  7  M. 

895,  per  Park,  J. ;  but  see  the  case  in  &  G.  700 :  8  N.  R.  505. 

banc.  7  Taunt.  265 ;  WEuhm  ▼.  Smith,  2  {q)  Townley  v.   Crump,  5  Nev.  &  M. 

H.  L.  Cas.  809 ;  18  Jur.  265,  S,  C.  ;  and  606 ;  4  A.  &  £.  58.     See  also  Dixtm  ▼. 

Luciu  V.  Dorrien,  7  Taunt.  278.  Yaiee,  5  B.  &  Ad.  841 ;  Milet  v.  Gortmh 

(fi)  See  Bryans  v.  Nix,  4  M.&  W.  775.  4  Tyrw.  295 ;  Gibson  y.  Carruihert,  8  M. 

(o)  Hawee  y.  WaUon,  2  B.  &  C.  540.  &  W.  821. 

\p)  Akerman  v.  Humphrey,  1  C.  &  P. 
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•  I.   Where  Trespass  can  be  maintained. 

Thb  land  of  every  owner  or  occupier  is  inclosed  And  set  apart 
from  that  of  his  neighbour,  either  by  a  visible  or  tangible  fence,  as 
one  field  is  separated  from  another  by  a  hedge,  wall,  &c.,  or  by  an 
ideal  invisible  boundary,  existing  only  in  the  contemplation  of  law, 
as  when  the  land  of  one  man  adjoins  to  that  of  another  in  the  same 
open  or  common  field.  Hence  every  unwarrantable  entry  upon  the 
land  of  another  is  termed  a  trespass  by  breaking  his  close.  The 
form  of  action  which  the  law  has  prescribed  for  this  injury  is  an 
action  of  trespass  quare  clausum  fregit,  in  which  the  plaintiff  may 
recover  a  compensation  in  damages  for  the  injury  sustained. 

Although  the  words  of  the  writ  are  (or  rather  were,  for  it  is  not 
now  necessary  to  mention  the  form  of  action  in  the  writ)  quare 
**clausian"  fregit,  yet  it  has  been  adjudged,  in  many  instances 
where  the  plaintiff  had  not  an  interest  in  the  soil,  but  an  interest 
in  the  profits  only,  that  trespass  might  be  maintained,  and  this 
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fonn  pursued  (a).  Hence,  it  was  held,  that  the  grantee  or  patentee 
of  the  king  de  herbagio  foresttBy  might  maintain  trespass  against  any 
person  who  consumed  or  destroyed  the  grass,  and  that  the  writ 
should  be  quare  clausum  fregit(b).  So  where  the  plaintiff  is  en- 
titled to  the  vesture  of  land  (c),  that  is,  com,  grass,  underwood  (rf), 
and  the  like.  So  where  the  plaintiff  had  an  exclusive  right  of  cut- 
ting turves  in  a  moss ;  although  the  manor  in  which  the  moss  was 
situate  belonged  to  another  (e).  So  if  it  be  agreed  between  J.  S. 
and  the  owner  of  the  soil,  that  J.  S.  shall  plough  and  sow  the 
ground,  and  that  in  consideration  thereof,  J.  S.  shall  give  the  owner 
of  the  soil  half  the  crop,  J.  S.  may  maintain  trespass  for  treading 
down  the  com  ( f ).  So  if  a  meadow  be  divided  annually  among 
certain  persons  oy  lot,  then,  after  the  several  portion  of  each  per- 
son is  allotted,  each  is  capable  of  maintaining  an  action  of  trespass 
qti,  cl.fr ,  for  each  has  an  exclusive  interest  for  tlie  time  {g). 

To  maintain  trespass,  it  is  essential  that  the  plaintiff  should  have 
exclusive  possession  at  the  time  of  the  injury  committed.  Hence 
"  trespass  will  not  lie  for  entering  into  a  pew  or  seat  in  a  church, 
because  the  plaintiff  has  not  the  exclusive  possession,  the  posses- 
sion of  the  church  being  in  the  parson."  Per  Buller,  J.,  I  T.  R. 
430.  (Seeawte,  p.  1141.)  The  plaintiff  agreed  with  the  defendant 
for  the  purchase  of  a  standing  crop  of  mowing  grass,  then  growing 
in  a  close  of  defendant's.  The  grass  was  to  be  mowed,  and  made 
into  hay,  by  the  plaintiff ;  but  the  time  at  which  the  mowing  was 
to  begin  was  not  fixed.  Possession  of  the  close  was  retained  by 
the  defendant.  Before  the  plaintiff  had  done  any  act  towards 
carrying  the  agreement  into  effect,  the  defendant  refused  to  com- 
plete the  agreement,  and  sold  the  grass  to  another  person,  whom  he 
directed  to  cut  and  carry  away  the  same.  Trespass  qu.  cL  fr,  was 
brought,  the  declaration  stating  that  the  close  was  in  the  possession 
of  the  plaintiff.  Lord  Ellenboroughy  C.  J.,  said,  that  as  the  plain- 
tiff appeared  to  have  been  entitled,  (if  entitled  at  all  under  the 
agreement  stated,)  to  the  exclusive  enjoyment  of  the  crop  growing 
on  the  land,  during  the  proper  period  of  its  full  growth,  and  untO 
it  was  cut  and  carried  away,  he  might,  in  respect  of  suctx  exclusive 
right,  maintain  trespass  against  any  person  doing  the  acts  com- 
plained of.  But  the  court  were  of  opinion,  that  as  the  agreement 
was  by  parol,  it  w€is  competently  discharged  by  parol  wmle  it  re- 

(o)  In  Dent  v.  Oliver,  Cro.  Jac  122,  it  (e)   Wilson  v.  Mackreth,  8  Burr.  1824. 

was  held,   in  arrest  of   judgment,   that  (/)  Welsh  v.  Hall,  per  PoweU,  J, tBuU, 

trespass  lay  for  the  disturbance  of  the  N.  P.  85.     In  such  a  case  the  owner  is 

profits  of  a  fair,  by  erecting  a  toll  booth,  not  jointly  concerned  in  the  ffrowing  corn, 

yi'ithovLtsayingclausutnfregit;  and  per  Cur.  but  is  to  have   half  after  it  is  reaped, 

**  although  it  is  not  said  clausum  fregit,  by  way  of  rent,  which  may  be  of  other 

yet  it  is  good  enough,  and  punishable,  as  things  than  money  ;  although,  in  1  Inst, 

a  trespass,  for  erecting  a  booth,  although  142,  it  is  said,  it  cannot  be  of  the  profits 

it  be  not  any  breach  of  the  soil."  themselves.     But  that,  as  it  seems,  must 

(6)  Dyer,  285,  b.  pi.  40.  be  understood  of  the  natural  profits.  Ibid. 

(c)  1  Inst.  4,  b.  {£)  Welden  v.  Bridgewaier,  Cro.  Eliz. 

{d)  Moor.  355,  pi.  488.  421. 
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mained  executory,  and  that  on  this  ground  the  plaintiff  was  not 
entitled  to  recover  (A).  But  one  tenant  in  common  may  maintain 
trespass  against  his  co-tenant,  upon  an  actual  ouster  or  destruction 
of  tne  subject*matter  of  the  tenancy,  though  he  has  not  exclusive 
possession  (i) ;  as  for  grubbing  up  a  hedge  (k). 

Where  trees  are  excepted  in  a  lease,  the  land  on  which  they 
grow  is  necessarily  excepted  also  ;.  consequently,  if  the  tenant  cut 
down  the  trees,  the  landlord  may  maintain  trespass  for  breaking  his 
close  and  cutting  down  the  trees  (/).  The  property  in  bushes  is  in 
the  tenant,  even  where  they  are  cut  down  by  a  stranger  (m).  By 
an  exception  of  "  all  trees,  woods,  coppice  wood-grounds,  of  what 
kind  or  growth  soever,"  apple  trees  are  not  excepted  (w). 

Where  two  adjacent  fields  are  separated  by  a  hedge  and  ditch, 
the  hedge  prima  fade  belongs  to  the  owner  of  the  field  in  which 
the  ditch  is  not.  If  there  are  two  ditches,  one  on  each  side  of  the 
hedge,  then  the  ownership  of  the  hedge  must  be  ascertained  by 
proving  acts  of  ownership  (o).  The  common  user  of  a  wall  separat- 
ing adjoining  lands,  belonging  to  different  owners,  is  prima  fade 
evidence  that  the  wall  and  the  land  on  which  it  stands  belong  to 
the  owners  of  adjoining  lands  in  eaual  moieties  as  tenants  in  com- 
mon (p).  SecuSf  where  the  quantity  of  land,  which  each  party 
contributes  is  known,  and  the  wall  built  at  the  joint  expense  of  the 
two  (q).  The  rule  about  ditching  is  this  :  a  person  making  a  ditch, 
cannot  cut  into  his  neighbour's  soil,  but  usually  he  cuts  it  to  the 
very  extremity  of  his  own  land ;  he  is  of  course  bound  to  throw 
the  soil  which  he  digs  out,  upon  his  own  land,  and  often,  if  he  likes 
it,  he  plants  a  hedge  on  the  top  of  it ;  therefore,  if  he  afterwards 
cut  beyond  the  edge  of  the  ditch,  which  is  the  extremity  of  his 
land,  he  cuts  into  his  neighbour's  land,  and  is  a  trespasser :  no  rule 
about  four  feet,  and  eight  feet,  has  anything  to  do  with  it.  He 
may  cut  the  thing  as  much  wider  as  he  will,  if  he  enlarges  it  into 
his  own  land  (r).  If  a  tree  grows  near  the  confines  of  the  land  of 
two  peirties,  so  that  the  roots  extend  into  the  soil  of  each,  the  pro- 
perty in  the  tree  belong  to  the  owner  of  that  land  in  which  the 
tree  was  first  sown  or  planted  («). 

The  rule,  that  waste  land  near  a  highway,  and  the  soil  to  the 
middle  of  the  highwav,  is  to  be  presumed  primd  facie  to  belong  to 
the  owner  of  the  land  next  adjoining  (O9  is  not  confined  to  a  case 

(h)  Crosby  v.  Wadtworth,  6  East,  602.  (9)  MtUU  v.  Hawkins^  5  Taunt  20. 

(i)   mikinson  v.   Haygarth,  13    Q.   ^,  (r)  Per  Lawrence^  J.,  in  Fowietv,  Miller t 

837.  3  Taunt.  188.     Per  Holroyd,  J.,  Doe  v. 

(At)  Foyce  v.  Foyce,  Gow,  201.  Peartey,  7  B.  &  C.  307,  aec. 

(0  R«IU  V.  Rock,  Somerset  Summ.  Ass.,  (j)  Holder  ▼.  Coatet,  1  M.  &  M.  112. 

2  Geo.  n.,  per  Probyn,  J.,  .MS.  (/)  See  Grote  v.  Wesi,  7  Taunt  39.    To 

(m)  Berriman  ▼.  Peacock,  9  Bingh.  384.  *'  balks/'  t.  e.,  strips  of  uncultivated  land 

(«)  fVyndhamy,  IFby,  4  Taunt.  316.  lying  between  lands  which  are    private 

(0)  Per   Bay  ley,  J.,   in   Guy  v.  tVestf  property,   the  rule  does  not,  it  seems, 

Somerset  Summ.  Ass.  1808.  ■pply-     Godmaneheeter  v.  PhilUptt  4  A.  & 

(p)  Cubiit  V.  Porter,  8  B.  &  C.  257.  £.  550. 


^ 
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where  the  owner  of  that  land  is  a  freeholder^  but  extends  equally 
to  cases  where  the  owner  is  a  copyholder  (m)  ;  but  evidence  may  be 
given  to  rebut  the  presumption  {x).  No  such  presumption  arises, 
where  roads  are  set  out  under  an  Inclosure  Act,  and  the  herbage 
on  the  side  vests  in  the  proprietors  of  the  adjoining  lands  respec- 
tively, under  the  provisions  of  the  statute  (y).  So  where  the  lord 
of  a  manor  has  conveyed  land  to  A.  and  afterwards  to  B.,  and  it 
appears  that  a  narrow  strip  passed  by  one  or  other  of  the  convey- 
ances, but  it  is  doubtful  by  which,  no  presumption  arises  in  favour 
of  A.,  from  the  fact  that  the  strip  lies  between  a  highway  and  land 
undoubtedly  compfised  in  the  conveyance  to  A.  (xr).  If  the  owner 
of  land  builds  houses  and  marks  out  a  street,  and  assigns  part  of 
the  land  as  a  public  highway ;  this  will  not  be  considered  as  a 
transfer  of  the  absolute  property  in  the  soil,  so  as  to  prevent  the 
owner  from  maintaining  trespass  for  an  injury  to  the  soil,  e.  g,,  for 
placing  the  end  of  a  bndge  ttiereon  (a). 

The  action  of  trespass  qu,  cL  fr.  is  a  local  action  (b).  Hence, 
where  trespass  was  brought  for  entering  the  plaintiff's  house  in 
Canada ;  it  was  held,  that  the  action  could  not  be  maintained  (c) ; 
duller f  J.,  observing,  "  It  is  now  too  late  for  us  to  inquire  whether 
it  were  wise  or  politic  to  make  a  distinction  between  transitory  and 
local  actions;  it  is  sufficient  for  the  courts,  tliat  the  law  has  settled 
the  distinction,  and  that  an  action  quare  clausumfregit  is  local.  We 
may  try  actions  here,  which  are  in  their  nature  transitory,  though 
arising  out  of  a  transaction  abroad,  but  not  such  as  are  in  their 
nature  local." 

The  action  of  trespass  qu.  cL  fr.  is  termed  a  possessory  action, 
to  distinguish  it  from  those  actions  in  which  the  plaintiff  must 
show  a  title.  Being  founded  on  an  injury  to  the  possession,  it  is 
essential  that  the  plaintiff  should  be  in  the  actual  possession  of  the 
close  at  the  time  when  the  injury  is  committed ;  but,  as  against  a 
stranger  or  wrong-doer,  it  is  immaterial  whether  such  possession 
be  founded  on  a  good  title  or  not  (d).  Even  a  tortious  possession 
will  support  trespass  against  a  wrong-doer  {e).  In  like  manner  it 
was  held,  that  the  plaintiff,  in  possession  of  debe  land  under  a 
lease,  void  by  13  Eliz.  c.  20  by  reason  of  the  rector's  non-re- 
sidence, might  maintain  trespass  against  a  wrong-doer  (/).  By 
induction  the  parson  is  put  into  possession  of  a  part  for  the  whole, 
and  may  maintain  an  action  for  a  trespass  on  the  glebe  land, 
although  he  has  not  taken  actual  possession  of  it  (g).     The  con- 

(«)  Doe  V.  Pearteyt  tupra.    See  Doe  v.  (b)  Sec  on/e,  p.  539. 

Kemp,  2  B.  N.  C.  102.     Ante,  p.  747.  {c)  DouUon  v.  Matthew,  4  T.  R.  503, 

(ap)  Doe  ▼.  Hampton,  4  C.  B.  267.  \d)  See  per  PatUton,  J.,  Ryan  ▼.  Clark, 

(y)  IL  v.  Hatfield,  4  A.  &  E.  164.     Per  14  Q.  B.  71 ;  Newlands  ▼.  Holmes,  3  Q.  B. 

Lord  Denman,  C.  J.,  R.  v.  Edmonton,  1  M.  679;  Evtry  v.  Smith,  26  L.  J.,  Exch.  34^. 
&  Rob.  24,  ace.  (e)  Cary  ▼.  Holt,  2  Str.  1238. 

(«)    WhiU  V.  Hill,  6  Q.  B.  487.  (/)  Graham  v.  Peat,  I  East,  244. 

(a)  Lade  v.  Shepherd,  2  Str.  1004.  (g)  Bulwer  v.  Bulwer,  2  B.  &  Aid.  470. 
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tractors  for  making  a  navigable  canal  having,  v\rith  the  permission 
of  the  owner  of  the  soil,  erected  a  dam  of  earth  and  wood  upon 
his  close,  across  a  stream  there,  for  the  purpose  of  completing  their 
work,  have  a  possession  sufficient  to  entitle  them  to  maintain  tres- 
pass against  a  wrong-doer  (A).  Where  the  plaintiff  paid  a  nominal 
rent  to  the  crown  for  1,000  acres  of  woodland,  the  wood  being 
all  reserved  to  the  crown ;  and  the  only  use  the  plaintiff  himself 
made  of  the  land  was,  by  exercising  the  privilege  of  shooting  the 
game ;  and  it  appeared  that  a  person,  by  leave  from  him,  cut  and 
took  away  the  grass  from  the  sides :  it  was  held,  that,  although  he 
took  no  legal  estate  from  the  crown,  for  want  of  compliance  with  the 
1  Ann.  c.  7,  s.  5,  and  could  not  therefore  have  maintained  eject- 
ment, nor  even  have  retained  possession  as  against  the  crown,  yet 
that  he  might  maintain  trespass  against  a  party  having  no  title,  and 
a  wrong-doer.  It  was  held  also,  that  payment  of  the  rent,  the 
exercise  of  the  privilege  of  shooting  over  the  land,  and  the  cutting 
of  the  grass  by  the  plaintiff's  permission,  was  sufficient  evidence  to 
go  to  a  jury,  and  for  them  to  find  that  he  was  in  the  actual  pos- 
session of  all  but  the  trees  (i).  It  seems  that  the  plaintiff  could  not 
have  been  treated  by  the  crown  as  an  intruder.    S.  C. 

If  a  man  be  disseised,  after  his  re-entry,  he  may  have  an  action 
of  trespass  against  the  disseisor  for  any  trespass  done  by  him  afler 
the  disseisin;  for  by  his  re-entry  his  possession  is  restored  ab 
initio  (A).  So  the  customary  heir  of  a  copyholder  may  maintain 
the  action,  after  entry,  for  trespasses  committed  by  a  wrong-doer 
before,  for  afler  entry  the  title  relates  back  (/).  If  he  who  has 
the  right  to  land  enters,  he  thereby  acc^uires  the  lawful  pos- 
session, and  may  maintain  trespass  agamst  any  person  who, 
being  in  possession  at  the  time  of  his  entry,  wrongfully  con- 
tinues upon  the  land  (m) ;  and  a  lessor,  having  entered  at  the 
expiration  of  the  term,  may  sue  in  trespass  persons  claiming 
under  the  late  tenant  as  well  as  the  late  tenant  himself  (n).  It  is 
not  necessary  that  the  party  who  makes  the  entry  should  declare  • 
that  he  enters  to  take  possession :  it  is  sufficient,  if  he  does  any 
act  to  show  his  intention  (o).  So,  e  conversOy  if  a  tenant  be  out  of 
actual  possession  of  the  land  demised,  by  reason  of  a  flood,  at  the 
time  his  interest  ceases,  he  cannot  maintain  trespass,  even  against 
a  wrong-doer,  unless  a  clear  intention  to  continue  in  possession  be 
shown,  for  on  the  cesser  of  the  interest  the  cesser  of  possession  is 
to  be  presumed  (/?).     But  where  a  tenant  remains  in  possession 

(A)  Dyton  v.  CoHick,  6  B.  &  Aid.  600.  on  the  doctrine  of  relation ;    Bamett  v. 

(t)  Harper  v.  Charleswinrth,  4  B.  &  C.  Earl  qf  GuU^ford,  supra ;  at  all   events, 

574.  against  the  original  wrong-doer.    S.  C. 

(k)  2  Roll  Abr.554,  pi.  6.  (n)  Hey  v.  Moorhouee,  6  B.  N.  C.  52. 

(/)  Bamett   v.    Earl  rf  Guilford,    1 1  See  ante,  p.  675. 

Exch.  19.  (o)  Butcher  v.  Butcher,  supra. 

(m)  Butcher  v.  Butcher,  7  B.  &  C.  399 ;  {p)  Brown  v.  Notley,  3  Exch.  219. 
and  sembk,  also,  for  i^e  previous  trespasses, 
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after  the  expiration  of  his  term,  the  landlord  is  not  justified  in  ex- 
pelling him  by  force,  in  order  to  regain  possession  (j). 

In  trespass  for  taking  and  carrying  away  goods^  however,  it  is  not 
essentially  necessary  that  the  plaintiff  should,  at  the  time  when  the  act 
was  done  which  constitutes  the  trespass,  have  the  actual  possession 
of  the  thing  which  is  the  subject-matter  of  the  trespass :  it  is  suffi- 
cient, if  he  has  a  constructive  possession  in  respect  of  the  right 
being  actually  vested  in  him.  Hence,  if  a  lord  be  entitled  to  a 
waif  and  estray,  within  his  manor,  he  may,  before  seizure,  maintain 
trespass  against  a  stranger  who  shall  take  away  the  waif  or 
estray  (r);  for  the  right  is  in  the  lord,  and  a  constructive  pos- 
session, in  respect  of  the  thing  l)eing  within  the  manor  of  which  he 
is  lord.  So  an  executor  has  a  right  immediately  on  the  death  of 
the  testator,  and  this  right  draws  after  it  a  constructive  possession 
from  the  time  of  the  death  of  the  testator  («).  If  a  man  gives  me 
goods,  which  are  at  York,  and  before  I  have  possession  a  stranger 
take  them,  yet  I  shall  have  trespass;  because  by  the  gifl  the  pro- 
perty is  in  me,  to  which  the  law  annexes  possession  (0-  But  it 
seems  that  the  gift  must  be  by  deed  or  instrument  of  gift  (w).  So 
the  mortgagee,  by  deed,  of  goods  may  maintain  trespass,  although 
the  mortgagor  retain  possession  under  the  provisions  of  the  deed  (x). 
The  owner  of  a  piece  of  land  granted  liberty  to  A.  and  his  heirs  to 
build  a  bridge  on  his  land,  and  A.  covenanted  to  build  a  bridge  for 
public  use,  to  keep  it  in  repair,  and  not  to  demand  toll.  The  bridge 
was  built  by  A.  of  materials  purchased  at  his  expense :  part  of  the 
materials  of  the  bridge  having  been  taken  away  by  a  wrong-doer  ; 
it  was  held,  that  the  public  had  only  a  license  to  make  use  of  the 
materials  while  they  formed  part  of  the  bridge  for  the  purpose  of 
passage;  and  when  they  ceased  to  be  part  of  the  bridge,  A.'s 
original  property  in  them  reverted  to  him,  discharged  of  the  right 
of  user  by  the  public,  and  conseouently  that  A.  might  maintain 
trespass  for  the  asportavit  against  tne  wrong-doer  (y). 
.  By  the  common  law,  he  that  agrees  to  a  trespass  after  it  is  done, 
is  no  trespasser,  unless  the  trespass  be  done  to  his  use  or  for  his 
benefit,  and  then  his  agreement  subsequent  amounts  to  a  com- 
mand ;  for,  in  this  case,  omnis  ratihabitio  retrotrahitur  et  mandato 
(Bquiparatur  {z).     But  it  is  otherwise,  if  the  trespass  be  not  done 

(q)  Newton  v.  Harland^  1  M.  &  G.  644.  551  ;  Shower  v.  Pilcky  4  Exch.  478;  but 

But  the  authority  of  this  case  was  doubted  see  Com.  Dig.  Biens,  D.  2  ;  Shepherd's 

by  Parke  and  Alderton,  BB.,  in   Harvey  Touchstone,  282.     In  Flory  v.  Denny y  7 

V.  BrydgeSf  14  M.  &  W.  442,  and  was  Exch.  581,it  was  held,  thata  mortffage  of 

further  shaken  by  the  decision  in  Burling  a  personal  chattel,  without  either  deed  or 

V.  Readt  11  Q.  B.904 ;  and  see  per  Ores*-  delivery,  was  sufficient  to  pass  the  pro- 

well,  J.,  in  Davit  v.  Burrell,  10  C.  B.  821 ;  perty. 

Meriton  v.  Coombet,  9  C.  B.  787.  (x)  White  ▼.  Morns,  11  C.  B.  1015. 

(r)  F.  N.  B.  91,  b.  {y)  Harrison  v.  Parker,  6  East,  154. 

Is)  Fisher  v.  Young,  2  Buktr.  268.  (z)  4  Inst.  317;  Eastern  Counties  RaiU 

(/)  Bro.  Abr.  Trespass,  pi.  303.  way  v.  Broom,  6  Exch.  314^  occ. 

(tt)  Irons  V.  Smallpiece,  2    B.   &  Aid. 
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to  his  use.  A.  having  knowingly  received  from  B.  a  chattel, 
(which  B.  had  wrongfully  seized,)  upon  demand  refused  to  give  it 
back  to  the  owner ;  there  was  not  any  proof  tliat  the  seizure  was 
to  A.'s  use;  it  was  held,  that  A.  was  not  a  joint  trespasser  with 
B.  (a).  That  an  act  done  for  another  by  a  person  not  assuming  to 
act  for  himself,  but  for  such  other  person,  though  without  any  pre- 
cedent authority  whatever,  becomes  the  act  of  the  principal,  if  sub- 
sequently ratified  by  him,  is  the  known  or  well  established  law.  In 
that  case  the  principal  is  bound  by  the  act,  whether  it  be  for  his 
detriment  or  his  advantage,  and  whether  it  be  founded  on  a  tort  or  a 
contract,  to  the  same  extent  and  with  all  the  consequences  which 
follow  from  the  same  act,  if  done  by  his  previous  authority  (6). 
Where  a  broker,  under  an  authority  to  distrain  for  rent,  took  and 
sold  a  fixture,  and  paid  over  the  proceeds  to  the  landlord  (the 
defendant),  who  received  them  without  inquiry  but  without  know- 
ledge that  anything  irregular  had  been  done,  it  was  held,  that  no 
such  authority  appeared  as  would  sustain  the  action  (c). 

Although  every  person  has  of  common  right  a  liberty  of  coming 
into  a  public  market  for  the  purpose  of  buying  and  selling,  yet  he 
has  not  of  common  right  a  liberty  of  placing  a  stall  there,  but  he 
must  acquire  such  liberty  by  a  compensation,  which  is  called 
stallage.  Hence  trespass  may  be  maintained  by  the  owner  of  the 
soil  against  a  person  who  unlawfully  places  a  stall  in  the  market  (rf). 
The  authority  of  the  preceding  case  was  recognized  in  the  Mayor 
of  Nortvich  V.  Swann,  2  W.  Bl.  1116;  where  it  was  held,  that 
trespass  would  lie  for  setting  tables  in  a  market-place  for  the  sale 
of  goods  without  leave  of  the  owner  of  the  soil.  The  lord  or  owner 
of  the  soil  may  maintain  trespass  against  a  commoner  who  is  guilty 
of  an  entry  on  the  common,  for  the  purpose  of  chasing  the  conies 
there :  for  the  commoner  can  justify  an  entry  merely  for  the  pur- 
pose of  using  his  common  (e). 

Tenants  in  common  ought  to  join  in  trespass  quare  clausum  fregit ; 
for  if  one  tenant  in  common  brin^  trespass  qu.  cL  fr.  without  his 
companion,  it  may  be  pleaded  m  abatement;  but  in  abatement 
only(/). 

An  action  of  trespass  lies  against  any  person  who  gleans  on 
another's  ground  after  harvest;  for  a  right  to  glean  cannot  be 
claimed  by  any  person  at  common  law.  Neither  nave  the  poor  of 
a  parish  legally  settled  such  right  {g).  Trespass  will  lie  against  a 
peace-officer  who  seizes,  under  a  search-warrant,  goods  not  specified 
therein  (A).  Though  the  freehold  of  the  churchyard  is  the  parson's, 
trespass  lies  at  the  suit  of  a  person  at  whose  expense  a  tombstone 

(a)  mUon  V.  Barker,  4  B.  &  Ad.  014.  Str.  1238;  1  Wils.  107. 
{b)  Per  Tindalj  C.  J.,  deliTering  judg-  («)  Hadesden  v.  Gryttelly  Cro.  Jac.  195. 

ment  in  mitcn  v.  Tumman,  6  M.  &  G.  242.  (/)  Com.  Dig.  Abatement  (E.  10). 

(e)  Freeman  v.  Rother,  13  Q.  B.  780.  (g)  Steel  ▼.  Hon^htmy  1  H.  Bl.  51. 

(d)  Mayor  qf  Northampton  y.  fVard,  2  (A)  Crozier  v.  Cundey,  6  B.  &  C.  232. 
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has  been  erected,  against  a  person  who  wrongfiilly  removes  it  from 
the  churchyard  and  erases  the  inscription  (t).  It  is  a  direct  tres- 
pass to  injure  the  person  of  another,  oy  driving  a  carriage  against 
the  carriage  wherein  such  person  is  sitting,  although  the  last-men- 
tioned carriage  be  not  the  property  nor  in  the  possession  of  the 
person  injured  (A).  And  although,  if  a  person  does  an  injury  by  an 
unavoidable  accident,  an  action  does  not  lie  (I) ;  yet  if  any  blame 
attaches  to  him,  although  he  be  innocent  of  any  intention  to  injure, 
as  if  he  drive  a  horse  too  spirited,  or  pull  the  wrong  rein,  or  use 
imperfect  harness,  and  the  horse  taking  fright  kills  another  horse, 
then  trespass  may  be  maintained  (m).     See  ante^  p.  27. 

Trespass  will  lie  against  a  corporation  aggregate,  for  an  act  done 
by  their  agent  within  the  scope  of  his  authority  (n).  See  ante, 
p.  28. 

By  21  Jac.  I.  c.  16,  s.  3,  all  actions  of  trespass  quare  clausum 
fregit  shall  be  commenced  and  sued  within  six  years  next  after  the 
cause  of  such  actions. 


tl.   Where  Trespass  cannot  he  maintained. 

If  the  entry  be  warranted  by  law,  it  is  not  a  trespass.  Such  id 
an  entry  to  demand  rent  due  for  the  enjoyment  of  the  land,  to  take 
and  carry  off  tithes  after  they  have  been  set  forth,  or  to  distrain 
for  rent  arreai*  or  damage  feasant.  It  was  formerly  held,  that  a  per- 
son might  justify  the  following  a  fox  with  hounds  over  the  grounds  of 
another,  if  there  were  not  any  further  damage  committed  than  was 
absolutely  necessary  for  the  killing  the  foX  (o) ;  but  the  law  now 
is,  that  a  person  may  not  enter  the  grounds  of  another  merely  for 
the  sport  and  diversion  of  the  chase  ( p).  Where  a  person  goes 
out  sporting  with  his  friends,  and  purposely  leads  them  on  to 
another's  land,  he  is  equally  guilty  of  a  trespass,  although  he  may 
remain  off  the  land  whilst  his  friends  go  on  it  ( q).  But  in  Mason 
v.  Keeling  f  Lord  Raym.  608,  Holty  C.  J.,  said,  that  if  a  dog  breaks 
a  neighbour's  close,  the  owner  will  not  be  subject  to  an  action. 
One  tenant  in  common  cannot  bring  an  action  of  trespass  against 
his  co-tenant  (except  on  an  actual  ouster  or  destruction  of  the 
subject-matter  of  the  tenancy),  because  each  of  them  may  enter 
and  occupy  in  common,  &c.,  per  my  et  per  tout,  the  lands  and 
tenements  which  they  hold  in  common  (r).     So  if,  from  the  finding 

(0  Spoonery,  Brewster,  S  Bingh.  136.  Sum.  Ass.  1809,  Lord  ElUnboroughy  C.  J., 

(*)  Hopper  V.  Reeve,  7  Taunt.  698.  2  Chitty,  Game,  1881.     And  see  the  r«- 

(/)  Hall  V.  Feaniley,  3  Q.  B.  919.  marks  there  of  the  C.  J.  on   Gundry  v. 

(m)   ^a^«manv./2o6in«on,l  Bingh.  213.  Feltham. 

(n)  Maund  v.  Monmoulhihire  Ca:ial  Co.,  {q)  HiU   v.  Walker,  Peake's  Add.  Ca. 

4  M.  &  G.  452.  234. 

(o)  Gundry  v.  Feltham,  1  T.  R.  334.  (r)  Litt.  Sect  323. 
Ip)  Earl  qf  Ette*  v.  Capel,  Hertford 
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of  the  jurVy  it  appears  to  be  a  tenancy  in  common,  judgment  shall 
be  given  tor  defendant,  although  the  issue  be  found  agamst  him  («). 
Bargainee  for  years  cannot  maintain  trespass  before  entry  and 
actual  possession  (t). 

If  A.  make  a  lease  for  years,  excepting  the  trees,  and  had  after- 
wards an  intention  to  sell  them,  the  law  gives  the  lessor,  and  those 
who  would  buy,  power,  as  incident  to  the  exception,  to  enter  and 
show  the  trees  to  those  who  would  buy  tliera,  for  without  sight 
none  would  buy,  and  without  entry  none  could  see  (u).  A  lessor, 
during  the  term,  cut  down  some  oak  pollards  growing  upon  the 
demised  premises  which  were  unfit  for  timber ;  it  was  held,  that, 
as  a  tenant  for  life  or  years  would  have  been  entitled  to  them,  if 
they  had  been  blown  down,  and  was  entitled  to  the  usufruct  of 
them  during  the  term,  the  lessor  could  not,  by  wrongfully  severing 
them,  acquire  any  right  to  them  i  and,  consequently,  that  he  or  his 
vendee  could  not  maintain  trespass  e^inst  the  tenant  for  taking 
them  (a?).  The  plaintiff  was  the  landlord  of  a  house,  which  he  let 
to  A.,  ready  furnished,  and  the  lease  contained  a  schedule  of  the 
furniture.  An  execution  issued  ag-ainst  A.,  under  which  defendant, 
as  sheriff,  seized  part  of  the  furniture,  although  notice  was  given 
to  the  officer  that  it  was  the  property  of  plaintiff.  Plaintiff 
brought  trespass.  Adjudged  per  Cur,,  that  it  would  not  lie  (y). 
The  defendant  locked  up  the  goods  of  plaintiff,  his  lodger,  in  a 
room  which  he  held  of  the  defendant,  and  m  which  the  plaintiff  had 
put  them ;  the  defendant  kept  the  key,  and  refused  the  plaintiff 
access  to  them,  saying  that  nothing  should  be  removed,  till  a  sum 
of  money  which  he  claimed  to  be  due  from  the  plaintiff  was  paid. 
This  was  held  not  such  a  taking  of  the  goods  as  would  support  an 
action  of  trespass  (2r).  Trespass  will  not  lie  by  the  assignees  of  a 
bankrupt  agamst  a  sheriff  for  taking  the  ^oods  of  a  bankrupt  in 
execution,  after  an  act  of  bankruptcy,  and  before  the  issuing  of  the 
commission,  notwithstanding  he  sells  them  after  the  issuing  of  the 
commission,  and  after  the  provisional  assignment,  and  notice  from 
the  provisional  assignee  not  to  sell ;  for,  at  the  time  the  ^oods  were 
taken,  the  assignees  had  neither  actual  nor  constructive  posses- 
sion (a). 

Condemnation  of  goods  in  the  Exchequer  is  so  conclusive  and 
so  alters  the  property,  that  trespass  will  not  lie  against  the  officer 
for  seizing  the  goods  condemned  ;  for  the  condemnation  has  rela- 
tion to  the  time  of  seizure,  at  which  time  the  goods  were  the  goods 
of  the  king,  and   not  of  the  plaintiff(fr).     So  where  a  ship  was 

(«)  Beningtm  v.  Benington,  Cro.  Eliz.  (u)  Liford't    case^    last   re<<.   11    Rep. 

167.     But  this  was  a  special  verdict.     A  62,  a.;  Hewitt  v.  Isham,  7  Exch.  77. 
tenancy  in  common  cannot  be  given  in  (x)  Channon  v.  Patch,  6  B.  &  C.  897. 

evidence  under  lib.  ten.     Voyee  v.  Voyre,  \y)  Ward  v.  Macaulcy,  4  T.  R.  489. 

Gow,  201 ;  and  see  Farrar  v.  Beswiek,  1  («)  Hartley  v.  Moxam,  3  Q.  B.  701. 

M.  &  W.  682.  (a)  Smith  v.  Millet,  1  T.  R.  475.     See 

(0  Adm.  Lutwich  v.  Mitton,  Cro.  Jac.  cmte,  p.  287. 
604 ;   Whetler  v.  Montrfiore,  2  Q.  B.  133.  (6)  Scott  v.  Shearman,  2  W.  Bl.  977. 
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seized  as  forfeited  under  the  Navigation  Act,  12  Car.  II.  c.  18  (e). 
by  a  governor  of  a  foreign  country  belonging  to  Great  Britain ; 
it  was  held,  that  the  owner  could  not  maintain  trespass  against 
the  party  seizing,  although  the  latter  did  not  proceed  to  condem- 
nation ;  for  by  the  forfeiture  the  property  is  divested  out  of  the 
owner  (d).  So  where  a  sh'p  is  oona  fide  seized  as  a  prize,  the 
owner  cannot  sustain  an  action  in  a  court  of  common  law  for  the 
seizure,  though  she  be  released  without  any  suit  being  instituted 
against  her;  his  remedy,  if  any,  being  in  the  Court  of  Admi- 
ralty (6). 

Trespass  cannot  be  maintained  for  taking  an  excessive  distress, 
where  the  distress  is  lawful,  the  whole  being  one  entire  act(/). 
Neither  will  trespass  lie  for  an  irregular  distress,  where  the  irregu- 
larity complained  of  is  not  in  itself  an  act  of  trespass,  but  consists 
merely  in  the  omission  of  some  of  the  forms  required  in  conduct- 
ing the  distress,  such  as  not  procuring  goods  to  be  appraised  be^ 
fore  they  are  sold  (^).  See  antey  p.  688.  If  a  sheriflf  continues  in 
possession  after  the  return  day  of  the  writ,  that  irregularity  makes 
nim  a  trespasser  ab  initio ^  but  will  not  support  the  allegation  of  a  new 
trespass  committed  by  him  after  the  acts  which  he  justifies  under 
the  execution  (A) ;  and  per  Mansfield^  C.  J.,  "the  plaintiff  should 
have  new  assigned." 

Trespass  will  not  lie  against  an  officer  for  taking  goods  or  cattle 
by  virtue  of  a  replevin,  unless  a  claim  of  property  be  made  at  the 
time  when  the  officer  comes  to  demand  them  (t).  Trespass  will 
not  lie  against  a  coroner,  for  causing  a  person  to  be  put  out  of  the 
room  where  an  inquest  was  about  to  be  held,  after  his  refusal  to 
depart,  for  the  coroner's  court  is  a  court  of  record,  and  no  action 
will  lie  against  a  judge  of  a  court  of  record  for  any  act  done  by 
him  in  the  exercise  of  his  judicial  functions  (A).  If  a  person  rated 
to  the  poor  object  to  a  rate  valid  on  the  face  of  it,  e,  g.y  because 
it  is  a  prospective  rate,  he  ought  to  appeal  to  the  next  sessions ; 
and  if  he  do  not,  he  cannot  maintain  trespass  against  the  overseers 
of  the  poor  who  distrain  on  him  for  non-payment  of  the  rate  (/). 
But  where  the  magistrates  or  other  persons  have  acted  without 
jurisdiction,  as  where  the  person  rated  has  no  land  in  the  parish 
for  which  the  rate  is  made,  it  is  otherwise  (m) ;  a  fortiori^  there- 
fore, if  the  want  of  jurisdiction  appears  on  the  face  of  the  warrant 
or  order  (n).  The  house  of  the  plaintiff,  an  uncertificated  bankrupt, 
was  broken  open,  and  effects  acquired  by  him,  subseauently  to  his 
bankruptcy,  were  taken  by  the  defendants,  who  had  become  his 

(c)  Repealed.    See  ante,  p.  100.  Garth.  381. 

(rf)  Wilkint  V.  Despard,  5  T.  R.  112.  (Ar)  Gamett  v.  Ferrandy  6  B.  &  C.  611. 

(e)  Faith  v.  Pearttm,  4  Campb.  357.  (0  Durrant  v.  Boy*,  6  T.  R.  680. 

(/)  Lynne  v.  Moody,  2  Str.  851.  (m)   Weaver  v.  Pnce,  3  B.  &  Ad.  409. 

Ig)  Messing  v.  Kemble,  3  Campb.  1 15.  See  ante,  p.  1200. 

(A)  Aitkenhead  v.  Blades,  5  Taunt.  198.  (n)  Day  ▼.  King,  5  A.  &  £.  359. 

(i)  Per  HoU,  C.  J.,  in  HalUtt  v.  Byrt, 
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creditors  since  the  bankruptcy,  and  did  not  know  who  were  the 
assignees  under  the  bankruptcy.  The  bankrupt  having  sued  the 
defendants  in  trespass,  they  obtained,  after  action  brought,  a  sur- 
render of  the  assignees'  interest  in  the  effects  seized :  it  was  held, 
that  this  was  a  ratification  of  the  seizure,  and  that  the  plaintiff 
could  not  recover  (o).  Where  the  assignees  of  an  uncertificated 
bankrupt,  by  agreement,  for  a  valuable  consideration  paid  to  them 
by  a  third  party,  had  left  the  bankrupt's  furniture,  &c.,  in  his  pos- 
session, and  afterwards,  notwithstanding  such  agreement,  seized 
the  same ;  it  was  held,  that  they  were  justified  in  so  doing,  an  un- 
certificated bankrupt  not  being  entitled  to  retain  any  property 
against  his  assignees  (/?). 


III.  Of  the  Declaration. 

F1?»M^.— The  action  of  trespass  qu.  cl.  fr.  is  a  local  action,  and 
consequently  the  venue  must  be  laid  in  the  county  where  the  land 
lies ;  tor  otherwise  the  plaintiff,  on  the  general  issue,  may  be  non- 
suited at  the  trial,  unless  advantage  be  taken  of  the  3  &  4  Will.  IV. 
c.  42,  s.  22  (see  ante^  p.  639),  under  which  local  actions  may  be 
tried  and  writs  of  inquiry  executed  in  any  county,  if  the  court  or 
judge  shall  so  order.  But  trespass  for  taking  goods  is  transitory, 
and  the  venue  may  be  laid  in  any  county ;  subject,  however,  to 
its  being  changed  upon  an  application  to  the  court,  supported  by 
affidavit,  &c. 

Form  o/*.— The  form  of  declaration  given  in  Sched.  B,  Form  25, 
to  the  Common  Law  Procedure  Act,  1852,  is,  "  that  the  defendant 
broke  and  entered  certain  land  of  the  plaintiff,  called  the  Big 
Field,  and  depastured  the  same  with  cattle."  Where,  however, 
several  trespasses  have  been  committed,  some  of  which  are  justifi- 
able and  others  not,  it  would  be  advisable  to  declare  in  the  old 
form,  that  the  defendant,  "  diveisis  diebus  et  vicibus"  committed  the 
trespasses,  &c.,  for  if  a  justification  were  pleaded  to  a  declaration  in 
the  form  given  by  the  Common  Law  Procedure  Act,  anew  assign- 
ment would  not,  perhaps,  be  admissible  (y),  for  that  would  be 
enlarging  the  declaration (r).  By  18  PI.  R.,  T.  T.  1853— "In 
actions  for  trespass  to  land,  the  close  or  place  in  which,  &c.,  must 
be  designated  in  the  declaration  by  name,  or  abuttals,  or  other 
description,  in  failure  whereof  the  plaintiff  may  be  ordered  to 
amend  with  costs,  or  give  such  particulars  as  the  court  or  a  iudge 
may  think  reasonable."  An  insufficient  description  may  also,  it 
seems,  be  ground  for  a  new  trial  (s).     The  above  form,  it  will  be 

(o)  HuU  V.  PUker$giU,  1  B.  &  B.  282.  a  B.  206. 

{p)  NioM  V.  Adamtwi,  3  B.  &  Aid.  225.  («)  Webber  v.  Richards,  1  Q.  B.  489. 

(q)  Taylor  v.  Smithy  postt  p.  1309.  As  to  a  description  of  a  party  wall,  see 

(r)  Per  Cur.,  Polkinghorn  v.  IVrighi,  8  ^fttrly  v.  M'Dermott,  8  A.  &  E.  138. 
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observed,  describes  the  close  by  name—  "the  close  (xUled  'the 
Big  Field/  '*  A  description  of  a  clos^  by  two  abuttals  only  is  suffi- 
cient (^).  At  common  law  it  was  not  necessary  to  describe  the 
close  (ti) ;  and  the  plea  of  liberum  tenementum  was  originally  inVented 
for  the  purpose  ot  obtaining  a  better  description  of  the  property  (x). 

The  close  in  which,  &c.  does  not  mean  the  whole  close  referred 
to  in  the  declaration,  but  that  part  of  the  close  in  which  the  tres- 
pass is  proved  to  have  happened ;  and  the  plaintiff (y)  or  defend- 
ant (z)  may  so  apply  it.  Where  the  plaintiff  had  named  the  close 
in  his  declaration,  and  the  defendant  pleaded  lib.  ten.  generally, 
without  giving  any  further  description  of  the  close;  it  was  held, 
that  the  plaintiff  was  not  driven  to  a  new  assignment,  but  was 
entitled  to  recover  upon  proving  a  trespass  done  in  a  close  bearing 
the  name  given  in  tne  declaration,  although  the  defendant  had  a 
close  in  the  same  parish  known  by  the  same  name  (a).  So  where 
the  close  was  insufficiently  described  by  abuttals,  it  being  described 
as  abutting  "  towards  "  instead  of  abutting  "  upon  "  certain  other 
closes,  but  the  defendant  went  to  trial  without  objection ;  it  was  held, 
that  the  plaintiff  was  entitled  to  a  verdict  on  proving  a  trespass  in 
a  close  corresponding  to  the  one  so  described,  thoueh  it  appeared 
that  the  defendant  was  also  entitled  to  one,  to  which  the  descrip- 
tion was  applicable  (b). 

In  trespass  for  taking  goods,  the  goods  may  be  described  gene- 
rally, as  in  trover  (c).  The  declaration  should  state  the  goods  to  be 
"  the  plaintiff's,"  or  he  will  not  be  entitled  to  any  damages  for 
them  (a);  unless  there  be  an  admission  of  the  plaintiff's  property 
in  them  on  the  record,  as  where,  in  trespass  for  taking  a  hook,  the 
defendant  pleaded,  that  the  plaintiff  attacked  him  with  it,  where- 
fore the  defendant  took  it  away  from  him  and  handed  it  to  the 
constable  (e).  Ip  declarations  for  taking  animals  /cr^  nature,  it 
must  be  stated  that  the  animals  were  either  dead,  tame,  or  confined  ; 
otherwise  property  in  the  plaintiff  cannot  be  alleged ;  at  least  such 
allegations  will  be  bad  on  demurrer.  In  trespass  for  taking  duos 
damas  ipsius  plaintiff,  in  a  certain  close  of  the  plaintiff,  called  the 
park ;  the  declaration  was  held  bad  on  demurrer,  because  a  person 
cannot  have  property  in  deer  unless  they  are  tame  and  reclaimed  (f). 
The  value  of  fixtures  may  be  recovered  under  the  terms,  "goods, 
chattels,  and  effects"  in  a  declaration  in  trespass (ff), 

(t)  North  V.  Ingamelh,  9  M.  &  W.  249.  (c)  2  Wmg.  Saund.  74,  tit  nolit, 

(u)  Martin  v.  Kesterton,  2  W.  Bl.  1089.  (d)  Fritchard  y.  Long,  9  M.  &  W.  Q66. 

(x)  Harvey  v.  Brydges,   14   M.  &  W.  {e)  Brooke  v.  Brooke,  1  Sid.  184. 

437.  (/)  Mallocke  v.   Eattly,   3    Lev.  227. 

(y)  Tapley  v.  fVainwright,  5  B.  &  Ad.  The  rule  is  the  same  in  indictments  for 

395.  larceny.    Rough' tcate,  2  East,  P.  C.  607. 

(c)  Richards  w.  Peake,  2  B.  &  C.  918  ;  {g)  Pitt  v.  Shew,  4  B.  &  Aid.  206;  (see 

Bastett  V.  Mitchell,  2  B.  &  Ad.  99.     See  Dalttm  v.  WhUtem,  8  Q.  B.  961);  t.  «., 

post,  p.  1 309.  semble,  if  severed,  per  Parke,  B.,  in  Hallen 

(a)  Cocker  v.  Crompton,  1  B.  &  C.  489.  v.  Runder,  1  C.  M.  &  II.  276  ;  but  see  per 

(6)  Lempriere  v.  Humphrey,  3  A.  &.  E.  Parke,  B.,  Twigg  v.  Potts,  ibid.  9Z. 
181. 


TRESPASS.  1307 

IV.  Of  the  Pleadings, 

Not  Guiltij. 

The  general  issue  in  this  action  is,  not  guilty.  By  19  PI.  R.,  T.  T. 
1853 —  in  actions  for  trespass  to  land,  the  plea  of  not  guilty  shall 
operate  as  a  denial,  that  the  defendant  committed  the  trespass  allied 
in  the  place  mentioned,  but  not  as  a  denial  of  the  plaintiff's  pos- 
session or  right  of  possession  of  that  place,  which,  if  mtended  to  be 
denied,  must  be  traversed  specially.  By  R.  20— In  actions  for 
taking,  damaging,  or  converting  the  plaintiff's  goods,  the  plea  of  not 
guilty  shall  operate  as  a  denial  of  the  defendant  having  committed 
the  wrong  alleged  by  taking,  damaging,  or  converting  the  goods 
mentioned,  but  not  of  the  plaintiff's  property  therein.  And  see 
post,  "  Not  Possessed." 

By  Statute. — Under  a  plea  of  not  guilty  "  by  statute  "  (see  ante, 
p.  933)  an  overseer  sued  in  trespass  for  takmg  A.'s  goods,  may  prove 
that  he,  as  overseer,  distrained  the  goods  for  a  poor's  rate  due  from 
B.,  and  that  the  goods  were  the  goods  of  B.,  and  not  of  A.  (h). 
Wherever  a  statute  says  that  a  party  may  prove  his  defence 
under  the  general  issue,  it  means  that  he  may  prove  the  whole 
matter  of  defence  (i).  Such  a  plea  is  not  affected  by  the  Pleading 
Rules  of  T.  T.  1853,  but  has  tlie  same  operation  as  it  would  have 
had  had  they  not  been  made ;  putting  in  issue  not  only  the  defences 

Ciculiar  to  the  statute,  but  all  that  would  have  arisen  at  common 
w(A). 

By  11  Geo.  II.  c.  19,  s.  21, — In  actions  of  trespass  brought 
against  any  person  entitled  to  rents  or  services  of  any  kind,  nis 
bailiff  or  receiver,  or  other  person,  relating  to  an  entry  by  virtue  of 
the  act,  or  otherwise,  upon  the  premises  chargeable  with  such  rents, 
or  services,  or  to  any  distress,  or  seizure,  sale,  or  disposal  of  any 
goods  or  chattels  t/iereupon,  the  defendants  may  plead  the  general 
issue,  and  give  the  special  matter  in  evidence.  Thus  the  tenancy 
and  ownership  of  tne  goods  ai*e  denied  by  the  general  issue  in 
such  a  case  ( I).  So  the  defendant  may  show  that  he  entered  under 
a  warrant  of  distress  for  rent  and  was  forcibly  turned  out  of  pos- 
session, and  thereupon  broke  the  door  and  entered,  in  order  to  seize 
the  goods  (ill).  But  where  the  tenant  had  removed  his  goods  clan- 
destmely  from  the  demised  premises,  and  the  landlord  nad  seized 
them  as  a  distress  within  thirty  days,  under  the  above  statute;  it 
was  held,  that  to  an  action  of  trespass  brought  by  the  tenant 
against  the  landlord  for  such  seizure,  the  defendant  could  not  give 
the  special  matter  in  evidence  under  the  general  issue  by  virtue  of 
the  above  section ;  for  that  clause  is  confined  to  cases  where  the 

(A)  Haine  ▼.  Dotwy,  4  A.  &  E.  892.  (/)  William*  v.  Jones,  1 1  Q.  B.  643. 

(•)  Ptr  Patteton,  i .,  S.  C.  (m)  Eagleton  v.  Guttendge,  11   M.  & 

(At)  Rou  v.  Clifton,  11  A.  &  £.  631.  W.  466. 
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distress  is  made  tmon  the  premises  demised  (n).     In  this  case^  the 
defence  must  be  pleaded  specially  (o). 

Not  Fossessed, 

To  a  declaration  for  breaking  and  entering  the  plaintiffs  dose, 
the  defendant  pleaded,  (inter  aZia),  that  the  close  was  not  the  plain- 
tiff's ;  it  was  neld,  that  evidence  of  possession  (unrebutted)  was 
sufficient  to  entitle  the  plaintiff  to  a  verdict  on  this  plea  (jp).  ''  The 
plea  denying  the  close  to  be  the  plaintiff's  is  a  denial  of  the  pos- 
session, if  the  defendant  is  a  wrongdoer  (q),  if  otherwise^  of  the 
right  to  possession,  but  in  either  supposition  it  is  necessarily  a  denial 
ottitle^  for  even  in  the  former  case  possession  is  title  as  against  a 
wrong-doer "  (r).  Such  a  plea,  in  the  case  of  goodsy  was  always 
held  to  put  in  issue  the  property  of  the  plaintiff  in  the  goods,  which 
could  not  otherwise  be  denied,  there  being  no  plea  of  liberum 
tenementum  in  such  a  case  is).  In  the  case  of  trespass  to  landy 
where  a  plea  of  lib.  ten.  may  be  pleaded,  the  court  of  Queen's 
Bench,  in  Whittington  v.  Boxall^  5  Q.  B.  139,  differing  from  the 
above  dictum  in  PumeU  v.  Youngj  held,  that  the  defendant,  under 
a  plea  of  "  not  possessed,"  could  not  give  evidence  of  title  in  him- 
self. But  this  question  has  been  finally  set  at  rest  by  Jones  v. 
Chapmany  2  Exch.  803,  where  it  was  held,  in  the  Exchequer  Cham- 
ber, that  under  such  a  plea  the  defendant  might  show  a  lawful  right 
to  die  possession  of  the  close,  either  in  himself  or  in  some  oti^er 
person,  under  whose  authority  he  had  acted. 

Liberum  Tenementum, 

In  trespass  to  real  property,  the  defendant  may  plead  that  the 
close  in  which,  &c.  is  the  freehold  or  customary  tenement  of  the 
defendant,  or  of  a  third  person  under  whom  he  acted  (t).  This  is 
termed  a  plea  of  liberum  tenementum. 

By  this  plea  the  defendant  admits  that  the  plaintiff  is  in  posses- 
sion, and  that  he  himself  is  prima  facie  a  wrong-doer ;  out  he 
undertakes  to  show  a  title  in  himself,  which  shall  do  away  with  the 
presumption  arising  from  the  plaintiff's  possession.  This  he  is  bound 
to  do,  either  by  showing  title  by  deed,  in  the  usual  way,  or  by 
proving  a  possessory  title  for  twenty  years.  Hence,  this  plea  is 
not  supported  by  proof  of  the  exercise  of  acts  of  ownership  oy  the 
defendant  for  a  period  of  less  than  twenty  years,  where  it  appears 
that  before  the  commencement  of  that  period,  and  also  within 
twenty  years,  the  estate  was  in  a  third  person  (w).     On  a  plea  of 

(n)  Faughan  v.  Davis^  1  £sp.  257.  IVelby,  8  A.  &  E.  878. 

(o)  Postman  v.  Harrell,  6  C.  &  P.  225.  (r)  Per  Parke,  B.,  Pumett  v.  Young,  Z 

(p)  Heath  V.  Miltoard,  2  B.  N.  C.  98.  M.  &  W.  288. 

Secus  (»embU\  in  an  action  of  trespass  for  {•)  HarrUon  v.  Dixon,  12  M.  &  W.  142« 

mesne  profits.    Doe  v.  Huddart,  2  C.  M.  \t)  Harvey  v.  Bridget,  1  Exch.  261. 

&  R.  316.  (if)  Brett  v.  Leter,  7  M.  &  W.  593. 

{q)  Acc,  per  Patteson,  J.,   Camahy   v. 
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liberum  tenementumf  to  an  action  of  trespass  on  a  close  named  or 
described  in  the  declamtion,  the  defendant  is  entitled  to  a  verdict, 
if  he  establish  a  title  to  that  part  of  the  close  on  which  the  trespass 
was  committed,  and  is  not  bound  to  prove  a  title  to  the  whole  close. 
By  this  plea  he  undertakes  to  prove ;  first,  that  some  part  of  the 
describea  close  belongs  to  him;  and,  secondly,  that  it  is  on  this 
part  of  the  close  that  all  the  acts  complained  of  have  been  done  (ar). 

Where  the  defendant  pleads  lib.  ten.  in  I.  S.,  and  that  the  de- 
fendant entered  by  his  command,  the  plaintiff,  in  his  replication, 
may  traverse  the  command ;  Chambers  v.  Donaldsony  1 1  East,  66 ; 
the  court,  in  that  case,  observing,  that  it  was  a  settled  rule,  diat 
possession  was  sufficient  to  maintain  trespass  against  a  wrong-doer, 
out  that  this  nile  would  be  of  no  avail  if  the  command  were  not 
traversable ;  for  in  that  case  the  wrong-doer  might  shelter  himself 
under  a  plea  of  an  outstanding  freehold  in  a  stranger,  from  whom 
he  derived  no  authority  to  commit  the  trespass :  and  Baylet/y  J., 
added,  that  it  was  not  competent  to  a  wrong-doer  to  call  on  a 
person  in  actual  possession  to  set  out  his  title.  The  plaintiff  had 
lands  abutting  on  one  side  of  a  public  highway,  called  Shepherd's 
Lane,  (which  was  prima  facie  evidence  that  half  of  the  lane  was  his 
soil  and  freehold) ;  it  was  held,  that  he  might  declare  generally  for 
a  trespass  in  his  close,  called  Shepherd's  Lane,  and  that  it  was 
incumbent  on  the  defendant  to  plead  soil  and  freehold  in  another, 
in  order  to  drive  the  plaintiff  to  new  assign  the  trespass  in  that 
part  of  the  lane  which  was  his  exclusive  property  (y). 

Where  the  plaintiff,  in  his  declaration,  avers  a  single  act  of 
trespass,  e.  g.y  that  on  such  a  day  the  defendant  stopped  the 
plaintiff's  cattle  and  cart,  and  the  defendant  justifies  the  act,  there 
cannot  be  a  new  assignment  (z).  A  plea  of  lib.  ten.  is  a  sufficient 
answer  to  an  action  of  breaking  and  entering  the  plaintiff's  dwelling- 
house,  expelling  the  plaintiff  therefrom,  and  seizing  and  taking  the 
plaintiff's  goods  (a). 

Accord  and  Satisfaction, 

Accord  and  satisfaction,  being  a  ^ood  plea  in  all  actions  where 
damages  only  are  to  be  -recovered,  is  consequently  a  good  plea  in 
trespass  (b) ;  but  a  plea  of  accord,  without  satisfaction,  cannot  be 
supported.  Hence,  in  trespass  for  taking  cattle,  it  cannot  be 
pleaded,  that  it  was  agreed  ''  that  plaintiff  should  have  his  cattle 
again;"  for  this  is  no  satisfaction  for  the  injury  done  (c).  So  where 
to  trespass  for  breaking  and  entering  the  plaintiff's  close,  the  de- 

(«)  Smith  V.  Royttony  8  M.  &  W.  881.  mentioning  any  day  (see  ante,  p.  1305). 

See  ante,  p.  1306.  Perhaps,  tnereuyre,  this  case  is  no  longer 

(y)  Stevens  V.  WhUtler,  11  East,  51.  applicable. 

(«)  Taylor  v.  Smithy  7  Taunt.  156.   But  (a)  Meriton  v.  Coombet,  9  C.  B.  787. 

since  the  Com.  Law  Proc.  Act,  1852,  the  lb)  9  Rep.  78,  a. 

declaration  is,  in  form,  quite  general^  not  (c)  1  Roll.  Abr.  128  (A.)  pi.  7. 
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fendant  pleaded,  that  the  plaintiff  and  he  agreed  to  settle  all  matters 
in  dispute,  including  the  present  action,  and  to  bind  themselves  in 
a  penalty  not  to  sue  one  another,  the  plea  was  held  bad  (d).  See 
further  as  to  accord  and  satisfaction,  antey  p.  133  et  seq. 

EstoppeL 

If,  in  an  action  of  trespass,  a  verdict  be  found  on  any  fact  or 
title  distinctly  put  in  issue,  such  verdict  may  be  pleaded  by  way  of 
estoppel  in  another  action  between  the  same  parties,  or  their  privies, 
in  respect  of  the  same  fact  or  title.  To  an  action  of  trespass  for 
digging  and  getting  coals  out  of  a  coal  mine,  alleged  by  the  plain* 
tiff  to  be  under  his  close  called  the  Cow  Close ;  the  defendants 
pleaded,  deducing  title,  in  right  of  the  wife,  from  one  Sir  J.  Z.  to 
certain  bargainees ;  and  from  them  to  the  defendant,  the  wife.  To 
this  plea  the  plaintiff  replied,  by  way  of  estoppel,  a  former  verdict 
obtamed  by  him  in  an  action  of  trespass  against  the  wife,  she  being 
then  sole,  in  which  the  question  was,  whether  the  coal-mines  men- 
tioned in  the  now  declaration  were  parcel  of  what  passed  under 
the  bargain  and  sale  from  Sir  J.  Z.  to  the  persons  under  whom  the 
wife  claimed ;  which  issue  had  been  found  for  the  plaintiff,  and 
against  the  wife.  It  was  held,  that  the  defendants,  the  husband 
and  wife,  were  estopped  by  this  verdict,  and  judgment  thereupon, 
from  averring  in  tne  present  action,  (contrary  to  the  title  found 
against  the  wife  in  the  previous  action),  that  the  coal-mines  now  in 
Question  passed  under  tne  said  bargain  and  sale;  and  consequently, 
tnat  the  plaintiff  ought  to  recover  (e).  But  since  the  case  of 
Vooght  V.  Winch,  2  B.  &  Aid.  662,  the  judgment  will  not  be  con- 
clusive as  an  estoppel,  unless  it  be  so  pleaded. 

Where  a  distinct  statement  of  a  particular  fact  is  made  in  the 
recital  of  a  bond  or  other  instrument  under  seal,  and  a  contract  is 
made  with  reference  to  that  recital,  it  is  not,  as  between  the  parties 
to  the  instrument,  and  in  an  action  upon  it,  competent  to  the  party 
bound  to  deny  the  recital ;  and  a  recital  in  an  instrument,  not 
under  seal,  may  be  such  as  to  be  conclusive  to  the  same  extent 
But  a  party  to  an  instrument  is  not  estopped,  in  an  action  by 
another  party  not  founded  on  the  deed,  and  wholly  collateral  to  it, 
to  dispute  the  facts  so  admitted ;  but  evidence  of  the  circumstances 
under  which  such  admission  was  made  is  receivable,  to  show  that 
the  admission  was  inconsiderately  made,  and  is  not  entitled  to 
weight  as  a  proof  of  the  fact  it  is  used  to  establish  (/).  When  a 
recital  is  intended  to  be  a  statement  which  all  the  parties  to  the 
deed  have  mutually  a»Teed  to  admit  as  true,  it  is  an  estoppel  upon 
all,  but  when  it  is  mtended  to  be  the  statement  of  one  party 
only,  the  estoppel  is  confined  to  that  party,  and  the  intention  is  to 

(d)  James  v.  David,  5  T.  R.  141.  (/)  Carpenter  v.  BuUer,   S  M.  &  W. 

(e)  Outram  v.  Morewood,  3  East,  346.  209. 
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be  gathered  from  construing  the  instrument  (g).  But  such  recital 
must  be  pleaded  (A). 

License  (;). 

To  an  action  of  trespass,  the  defendant  may  plead,  that  he  com^ 
mitted  the  supposed  trespass  by  leave  of  the  plaintiff.  Where  a 
person  is  licensed  to  do  an  act,  it  is  necessarily  implied,  that  he  may 
do  every  thing  without  which  that  act  cannot  be  done.  Hence, 
where  to  trespass  against  A.,  B.  and  C,  for  breaking  and  entering 
plaintiff's  house,  and  continuing  there  ten  days,  and  selling  divers 
goods ;  the  defendants  pleaded,  that  the  plaintiff  licensed  A.  to 
enter  the  house,  and  to  continue  therein  for  the  sale  of  his  ^oods ; 
by  virtue  of  which  license,  A.  in  his  own  right,  and  B.  and  C.  as 
his  servants,  peaceably  entered  the  house  by  the  door,  then  open, 
to  sell  the  said  goods,  and  in  and  about  the  sale  of  goods  necessarily 
continued  in  the  house  for  ten  days.  On  demurrer,  it  was  objected, 
that  the  license  was  personal  to  A.,  and  consequently,  could  not 
justify  the  entry  of  any  other  person ;  and  at  least  it  ought  to  have 
appeared  on  the  face  of  the  plea,  that  the  entry  of  the  other  de- 
fendants Was  necessary  for  the  purposes  mentioned  in  the  license. 
But  the  court  overruled  the  oojection,  WilleSy  C.  J.,  observing, 
that  unless  a  man  could  sell  goods  to  himself,  it  was  absurd  to 
contend  that  this  was  a  license  to  A.  only  to  go  into  the  house ; 
besides,  it  was  highly  probable,  that  he  might  want  to  take  several 
persons  with  him,  in  order  to  assist  in  the  sale ;  and  this  is  suffi- 
ciently set  forth  in  the  plea ;  for  it  is  alleged,  that  all  three  neces* 
sarily  continued  in  the  house  for  ten  days,  to  sell  the  goods ;  and  if 
their  continuance  therein  were  necessary,  their  entrance  must  cer- 
tainly be  so  too,  and  was  therefore  sufficiently  alleged  (A).    In  Hil. 

13  lien.  VII.  13,  b.,  the  distinction  is  taken  between  those  licenses 
that  are  given  for  pleasure,  and  those  for  profit ;  that  the  former 
are  merely  personal,  but  that  in  the  latter  case,  the  person  to  whom 
the  license  is  given  may  take  others  with  him :  ''  Et  issint  si  home 
me  license  a  avoir  un  arbre  in  son  bois,  mes  servants  justifieront  le 
sier  del  arbre  et  Tentrer."  The  former  branch  of  this  distinction  is 
also  supported  by  a  passage  in  Finch's  law,  16  and  17 ;  and  the 
latter  by  a  case  in  M.  13  Hen.  VII.  10(/)-  A  license  is  not  im- 
plied by  law  to  the  purchaser  of  goods,  (though  sold  under  an 
execution  or  distress),  to  enter  upon  the  premises  of  the  former 
owner  and  take  them  away,  although  they  have  remained  there 
with  his  assent  (m). 

Where  the  plaintiff  complains  of  several  trespasses  committed  on 
several  days,  and  the  defendant  pleads  a  license,  to  which  the 

{g)  Per  Patteton,  J.,  Stroughill  v.  Buck,  {k)  Dennett  v.  Grocwr,  Willes,  195. 

14  Q.  B.  787.  (/)  Durnford'8  note,  Willes,  197. 

(h)  rottff^v.  i{atficocilr,7C.  B.  310.  (m)   WiUiamt  v.  Morrit,  8  M.   &  W. 

(i)  Ai  to  a  licenie  being  revocable  or      488. 
not ;  see  ante^  p.  1 147. 
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ElaintifF  replies  de  iiyurid,  (or  joins  issue  under  sect  79  of  the 
;.  L.  P.  Act,  1852),  it  is  incumbent  on  the  defendant  to  show  a 
license  for  each  act  of  trespass  proved  by  the  plaintiff.  In  such 
case  it  is  not  necessary  for  the  plaintiff  to  new  assign ;  for  the 
meaning  of  the  replication  is,  that  the  defendant  committed  the 
several  trespasses  without  a  Ucense  for  each  (n).  Where  a  defend- 
ant justified  the  stopping  the  plaintiff's  cart,  on  the  ground  that  he 
was  loading  his  cart  with  turf  wrongfully  cut  from  the  waste  of  the 
manor,  ana  that  defendant,  as  bailiff  of  the  lord,  stopped  the  cart 
Plaintiff  having  replied  de  iyurid ;  it  was  held,  that  in  order  to 
rebut  the  justification,  he  could  not  give  in  evidence  a  hcense 
from  the  lord  to  cut  the  turf,  that  not  having  been  pleaded  by  way  of 
replication  (o).  License  to  enter  and  occupy  land  for  a  certain 
time  amounts  to  a  lease,  and  ought  to  be  pleaded  as  such  (p). 

The  defendant  may  also  justify  an  entry  into  the  house  or  land 
of  another  under  a  license  in  law  (q).  Such  is  the  entry  into  an  inn 
or  tavern  at  seasonable  times ;  an  entry  to  demand  rent  due  for 
the  enjoyment  of  the  land,  or  to  distrain  for  the  rent  in  arrear, 
or  to  distrain  cattle  damage  feasant.  Such  also,  is  an  entry  for  the 
purpose  of  executing  (in  a  legal  manner)  the  process  of  the  law; 
the  entry  of  a  remainder-man  or  reversioner  to  view  the  state  of 
repair,  and  see  whether  any  waste  has  been  committed  on  the 
estate ;  the  entry  of  a  landlord  in  the  absence  of  a  tenant,  who  had 
omitted  to  deliver  up  possession  when  his  term  had  expired  (r) ; 
the  entry  of  a  commoner  to  view  his  cattle,  and  the  like. 

Where  an  entry,  authority,  or  license,  is  given  to  any  person  iy 
laWf  and  he  abuses  it  by  the  commission  of  some  act,  there  he  shall 
be  considered  as  a  trespasser  ab  initio ;  L  e.  from  the  first  entry ; 
for  the  law  determines  fi*om  the  subsequent  act,  quo  animoy  or  to 
what  intent,  the  original  entry  was  made ;  as,  if  a  person  enters  an 
inn  or  tavern,  and  afterwards  commits  a  trespass,  by  carrying 
away  anything,  the  law  adjudges  that  he  entered  for  that  purpose ; 
and  because  the  act  which  demonstrates  it  is  a  trespass,  he  shall  be 
a  trespasser  ab  initio  ;  but,  in  such  case,  if  the  party  is  guilty  of  a 
mere  nonfeasance,  as  in  the  case  of  an  entry  into  an  inn,  and  re- 
fiising  to  pay  for  the  liquor  which  he  has  consumed,  there  he  can- 
not be  considered  as  a  trespasser  ab  initioj  because  a  mere  non- 
feasance does  not  amount  to  a  trespass  (s).     Sp  where  one  who  has 

(n)  Bamet  ▼.  Hunt,  11  East,  451.  This  £.  841. 

case  has  never  been  overruled  as  regards  (r)  Turner  v.  MeymoU,  1  Bingh.  158; 

a  plea  of  leave  and  license ;  Adam*  ▼.  or  even,  it  seems,  while  the  tenant  is  on 

Andrew*,  15  Q.  B.  284 ;  but  it  is  only  an  the  premises ;   Taunton  v.  Costar,  7  T.  R. 

authority  with  regard  to  that  particular  431;    Burling  ▼.   Bead,   11  Q.  B.  904; 

plea.     Per  Cur.,  BracegirdU  v.  Peacock,  8  although  the  contrary  was  determined  in 

Q.  B.  174.  Newton   v.    Harland,  1    M.  &   G.    644; 

(o)  Taylor  T.  Smith,  7  Taunt  156.  Hillary  v.  Gay,  6  C.  &  P.  284.    See  ante, 

ip)  Adm.  per  Cur,,  5  Hen.  VII.,  1,  a.,    '  p.  1800. 

cited  in  Plowd.  542,  a.  («)  <Sfjr  Carpenter^  case,  8  Rep.  146,  a. 

iq)  See  Bowler  v.  Nicholson,  12  A.  & 
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distrained  a  beast  damage  feasant,  or  taken  an  estray,  kills  or  works 
it,  he  shall  be  deemed  a  trespasser  ab  initio  {t).  So  where  a  man 
enters  to  take  one  heriot  to  which  he  is  entitled,  and  takes  two  (te). 
But  a  refusal  to  deliver  the  beast  on  tender  of  amends,  being  a  mere 
nonfeasance,  will  not  be  considered  as  a  trespass  ab  initio  {x).  It  is 
clear,  therefore,  that  in  order  to  constitute  a  person  a  trespasser  db 
initio,  the  party  must  have  been  guilty  of  a  subsequent  act  of  tres- 


But  where  the  entry,  authority,  or  license,  to  do  anything  is 
given  by  the  party,  there,  although  the  person  to  whom  the  au- 
thority is  given  may,  by  the  commission  of  subsequent  acts,  be  a 
trespasser,  yet  such  subsequent  acts  will  not  affect  the  original 
entry,  so  as  to  make  that  which  was  sanctioned  by  the  authority 
of  the  party  complaining  a  trespass.  In  this  case,  therefore,  the 
subsequent  acts  only  will  amount  to  trespasses.  A  person  cannot 
justify  entering  the  close  of  another  to  take  his  own  property  with- 
out showing  the  circumstances  under  which  it  came  there;  even 
though  he  alleges  that  he  did  not  do  any  unnecessary  damage  (y); 
but  all  the  old  authorities  say,  that  where  a  party  places  upon  his 
own  close  the  goods  of  another,  he  gives  to  the  owner  of  them  an 
implied  license  to  enter  for  the  purpose  of  recaption  (z).  Hence  a 
plea  to  a  declaration  in  trespass  for  breaking  and  entering  the 
plaintiff's  close,  that  the  plaintiff,  without  the  defendant's  leave, 
took  his  goods  and  placed  them  on  the  said  close,  wherefore  the  de- 
fendant entered  to  retake  the  goods,  is  a  good  justification  of  the 
entry  on  the  plaintiff's  close  (a).  If  A.  wrongfiiUy  place  goods  in 
B.'s  building,  B.  may  lawfully  go  upon  A.'s  close  adjoining  the 
building,  for  the  purpose  of  removing  and  depositing  the  goods 
there  for  A.'s  use  (i). 

Process  (c). 

It  is  a  general  rule,  that  an  officer  cannot  justify  the  breaking 
open  an  outward  door  or  window  in  order  to  execute  process  in  a 
civil  suit,  but  if  he  finds  the  outward  door  open  and  enters  that 
way,  or  if  the  door  be  opened  to  him  from  within,  and  he  enters,  he 
may  break  open  inward  doors,  if  he  finds  that  necessary,  in  order  to 
execute  his  process  (d).  And,  it  seems,  this  rule  holds,  although 
the  defendant  be  not  in  the  house  at  the  time ;  but  in  such  case  we 
officer  must  first  demand  admittance,  and  diis  demand  must  be 
pleaded  (e).  In  the  execution  of  criminal  process  against  any  person 
m  the  case  of  a  misdemeanour,  it  is  necessary  to  demand  admit- 

(/)  Oxley  V.  Watti,  1  T.  R.  12.  (a)  Patrick  v.  Colerick,  uifi  tup. 

(tt)  Price  V.  WoodhouM,  1  Exch.  559.  (6)  Rea  v.  Sheward,  2  M.  &  W.  424. 

(x)  8  Rep.  146,  b  ;   West  v.  Nibbt,  4  C.  (c)  See  ante,  tit.  *' Imprisoament,"  p. 

B.  187.    See  ante,  p.  682.  984. 

(y)  Anthony  v.  Haney,  8  Bingh.  186.  (d)  Foster's  Discourse   of  Homicide, 

(«)  Per  Parke,  B.,  in  Patrick  v.  Cole-  chap.  8,  sect.  19, 
rick,  8  M.  fiE  W.  488.  (e)  Raiclife  v.  Bwton,  3  B.  &  P.  223. 
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tance,  before  the  breaking  the  outer  door  can  be  justified  (/).  And 
the  officer  cannot  justify  breaking  the  inner  doors  of  the  house  of 
a  stranger,  upon  suspicion  that  a  defendant  is  there,  to  search  for 
him  in  order  to  arrest  him  on  mesne  process (^).  But  though  a 
sheriff  cannot  break  into  a  house  to  take  execution  under  a  fi,  fa,^ 
yet,  when  the  door  is  open  and  he  enters  and  is  disturbed  in  his 
execution  by  the  parties  who  are  within  the  house,  he  may  break 
the  outer  door  to  rescue  his  bailiffs  (A).  So  he  may  break  the  outer 
door  in  order  to  take  ^oods  he  has  seized  within  the  house  out 
again,  afler  demand,  or  if  there  be  no  person  of  whom  demand  can 
be  made  (i). 

A.,  an  excise-officer,  applied  to  the  commissioners  of  excise  for 
a  warrant  to  seai'ch  the  nouse  of  B.  The  commissioners,  being 
satisfied  with  the  reasonableness  of  his  suspicion,  granted  a  war- 
rant, empowering  A.  to  enter  the  house  of  B.,  and  seize  all  run  tea 
which  should  be  there  found  fraudulently  concealed.  A.  accord- 
ingly entered  B.*s  house,  in  the  daytime,  and  broke  open  a  lock 
which  B.  had  refused  to  open,  ^nd  rummaged  his  goods,  but  did 
not  find  any  tea.  tn  an  action  of  trespass  brought  by  B.  against 
the  officer;  it  was  held,  that  upon  the  true  constniction  of  the 
10  Geo.  L  c.  10,  s.  13,  the  officer  was  justified,  although  there  was 
not  any  tea  found,  or  any  evidence  given  of  the  grounds  of  his 
suspicion  (A).  In  an  action  against  a  sheriff  for  breaking  and  enter- 
ing plaintiff's  house,  and  staying  therein  three  weeks,  the  defendant 
pleaded  a  justification  under  process  as  to  breaking  and  entering, 
and  staying  in  the  house  twenty-four  hours.  The  plaintiff,  admit- 
ting the  writ,  replied  de  injuria  absque  residua  causa.  The  defend* 
ants  proved  their  justification;  but  it  appeared  that  the  officer 
continued  in  the  plaintiff's  house  beyond  twenty-four  hours.  Lord 
Ellenborough  was  of  opinion,  that  the  plea  applied  to  the  whole 
declaration,  and  that  if  the  plaintiff  meant  to  rely  upon  the  excess 
beyond  the  twenty-four  hours,  he  ought  to  have  said  so  by  a  new 
assignment.  The  residue  of  the  cause  mentioned  in  the  plea  was 
alone  put  in  issue,  and  the  length  of  time,  during  which  the  officers 
remained  in  the  house,  was  rendered  immaterial  (/)■  For  the  powers 
given  to  messengers  in  bankruptcy,  acting  under  warrant  of  the 
court,  to  break  open  houses,  &c.,  see  12  &  13  Vict.  c.  106,  ss.  109, 
110,  111. 

Right  of  Common, 

The  defendant  may  justify  under  a  right  of  common  of  pasture, 
of  estovers,  or  of  turbary.  See  ante^  p.  466,  and  2  &  3  Will.  IV. 
c.  71,  (for  shortening  the  time  of  prescription,)  ante,  p.  478  et  seq. 
See  also  ante^  p.  1206. 

(/)  Launock  v.  Broum,  2  B.  &   Aid.  (i)  Pughv,  Griffith^  7  A.  &£.  827. 

592.  (k)  Cooper  v.  Booth,  3  Esp.  135. 

ig)  Johnson  v.  Leigh,  6  Taunt.  246.  (/)  Monprivatt  v.  Smiih,  2  Campb.  175. 
(A)  White  V.  ffUtshire,  Cro.  Jac.  555. 
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Right  of  Way  {m). 

To  trespass  qu.  cl.  jr.  the  defendant  may  plead  a  right  of  way 
over  the  hcus  in  guo,  and  that  in  the  exercise  of  such  right  he  com- 
mitted the  trespasses  complained  of.  There  are  four  kinds  of 
ways  (n) :  1,  a  footway ;  2,  a  horseway,  which  includes  a  footway ; 
3,  a  carriageway,  which  includes  both  horseway  and  footway ;  4, 
a  driftway.  Although  a  carriageway  comprehends  a  horseway, 
yet  it  does  not  necessarily  include  a  driftway  (o).  It  is  said,  hdW- 
ever,  that  evidence  of  a  carriageway  is  strong  presumptive  evidence 
of  the  grant  of  a  driftway  (p).  iThese  ways  are  either  public,  or 
highways  for  all  persons,  or  private  ways.  "  If  a  way  lead  to  a 
market,  and  is  a  common  way  for  all  travellers,  and  communicates 
with  a  great  road,  it  is  an  highway ;  but  if  it  leads  only  to  a 
church,  to  a  private  house,  or  village,  or  to  fields,  it  is  a  private 
way.  But  this  is  matter  of  fact,  and  much  depends  on  reputation." 
Per  Hale,  C.  J.,  Austin's  case,  1  Vent.  189. 

Public  Way.— 'An  highway  (termed  in  law  French  chimin)  is  a  way 
for  all  the  king's  subjects  to  pass  and  repass  (q).  It  is  called  regia 
via,  or  the  king's  highway,  although  the  king  can  only  claim  a 
passage  for  himself  and  his  subjects ;  for  the  freehold  and  the 
profits  growing  there,  as  trees  and  other  things,  are  in  the  lord  of 
the  soil.  Where  there  has  been  a  public  king  s  highway,  no  length 
of  time,  during  which  it  may  not  nave  been  used,  will  prevent  the 

?ublic  from  resuming  the  right,  if  they  think  proper  (r).  An  act  of 
Parliament  is  the  only  means  by  which  such  a  public  right  can  be 
determined  (*).  The  public  have  not  any  common  law  right  of 
bathing  in  the  sea ;  and  as  incident  thereto,  of  crossing  the  sea- 
shore on  foot,  or  with  bathing-machines  for  that  purpose  {t). 

Where  the  owner  of  land  builds  houses  upon  it,  forming  a  street, 
which  he  permits  to  be  used  as  a  highway,  although  an  absolute 
transfer  of  the  property  in  the  soil  cannot  be  presumed,  yet  a  dedi- 
cation of  the  way  to  the  public  will  be  presumed,  so  far  as  the 
public  have  occasion  for  it,  for  the  purpose  of  passing  and  re- 
passing along  the  same  (u).  But  proof  of  a  bar  having  been  placed 
across  the  street,  at  the  time  when  the  street  was  made,  even 
although  such  bar  may  have  been  subsequently  destroyed,  will 
rebut  the  presumption  of  a  dedication  to  tne  puWic  :  for  it  must 
appear  that  the  dedication  was  made  openly,  and  with  a  deliberate 
purpose  (ar).     Permitting  the  public  to  have  the  free  use  of  a  way 

(m)  See  ante,  p.  1141.  (*)  Per  Holroyd,  J.,  VoogU  v.  Winch,  2 

(n)  1  Infit  56,  a.  B.  &  Aid.  670. 

(o)  Ballard  v.  Dyton,  1  Taunt.  279.  (0  Blundell  v.  Catterall,  5  B.  &  Aid. 

( p)  Per  Chamhre,  J.,  S.  C.  268.     See   Benest   v.    Pipon,  Lord   Wjfn- 

(q)  Termi  de  la  Ley,  Chimin;   Bro.  /orrf**  judgment,  Cases  before  the  Privy 

Abr.  Chimin,  pi.  9,  10,  1 1.  Council,  by  J.  W.  Kuapp,  vol.  1,  p.  67. 

(r)  Per  Oibbs,  J.,  in  R,  v.  The  Inhabit^  (u)  Lade  v.  Shepherd,  2Str.  1004. 

anU  qfSt.  James,  Taunton,  MS.  (x)  Roberts  v.  Karr,  1  Campb.  262. 
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in  a  street  in  London  for  six  years,  has  been  held  sufficient  evidence 
of  a  dedication,  where  no  bar  has  been  put  up(y).  But  no  par- 
ticular time  is  necessary  for  evidence  of  a  dedication;  it  is  not, 
like  a  grant,  presumed  from  length  of  time.  If  the  act  of  dedi- 
cation be  unequivocal  it  may  take  place  immediately;  for  instance, 
if  a  man  builds  a  double  row  of  houses  opening  into  an  ancient 
street  at  each  end,  making  a  street,  and  sells  or  lets  the  houses, 
that  is  instantly  a  highway  (z).  To  constitute  a  dedication  there 
^inust  be  a  clear  intention  to  dedicate  (a) ;  of  which  the  user  by 
the  public  is  evidence  (i).  And  a  single  act  of  interruption  by  the 
owner  is  of  much  more  weight  upon  a  question  of  intention  than 
many  acts  of  enjoyment  (c).  Trespass  for  entering  plaintiff's  close 
and  pulling  down  a  gate.  Plea,  that  there  was  a  public  footway 
over  the  hens  in  quo,  and  because  the  gate  was  wrongfully  erected 
across  the  same,  defendant  pulled  it  down.  It  appeared  in  evi- 
dence, that  the  gate  in  question  had  been  recently  put  up  in  a 
place  where  a  similar  gate  had  formerly  stood,  but  where,  for  the 
last  twelve  years,  there  bad  been  none.  It  was  thereupon  con- 
tended, for  the  defendant,  that,  from  suffering  the  gate  to  be  down 
so  long,  and  permitting  the  public  to  use  the  way,  without  obstruc- 
tion, for  so  many  years,  the  plaintiff,  and  those  under  whom  he 
claimed,  must  be  considered  as  having  completely  dedicated  the 
way  to  the  public,  and  that  the  gate  could  not  be  replaced.  The 
plaintiff,  however,  had  a  verdict;  which  the  Court  of  King's  Bench 
refused  to  set  aside  (rf). 

Dedication  may  be  inferred  against  the  crown  (e).  So  trustees 
for  certain  public  purposes  may  dedicate  a  highway  to  the  use  of 
the  public,  provided  such  use  be  not  inconsistent  with  the  pur- 
poses for  which  the  land  is  vested  in  them  (/)  ;  o  fortiori^  there- 
fore, a  company  established  for  profit  (^).  "  When  there  is  satis- 
factory evidence  of  such  a  user  of  a  road,  as  to  time,  manner, 
and  circumstances,  as  would  lead  to  the  inference  that  there  was 
a  dedication  by  the  owner  of  the  fee,  if  it  was  shown  who  he 

(y)  Per  Lord  Kenyan,  C.  J.,  Trustee*  </      125.     See  Jarvi*  v.  Dean,  3  Bingh.  447. 
Rugby  Charity  v.  Merry  weather,  11  East,       There  ma^,  however,  be  a  highway  with- 


376,  n.    This  was  the  case  of  a  thorough-  out  its  being  a  thoroughfare. 

fare.  But  where  the  plaintiff  made  a  street,  Bluck,  1 8  Q.  B.  870. 

leading  out  of  a  highway,  across  his  own  («)  Per  Ckambre,  J.,  Woodyer  v.  Hadien, 

close,  and  terminating  at   the   edge  of  uhi  tup. 

the  defendant's  adjoining    close,   which  (a)  Barraclough  y.  Jckmeout  8  A.  fr  E. 

was  separated  firom  the  end  of  the  street  99, 

for  twenty-one  years,  (during  ten  .of  which  {b)  Poole  ▼.   Hutkineom,   11   M.  &  W. 

the  houses  were  completed,  and  the  street  827. 

publicly  watched,  cleansed,  and  lighted,  (e)  Per  Parke,  B.,  Pooie  ▼.  Hmekmsemt 

and  both  footways,  and  half  the  horseway,  ubi  sup. 

paved  at  the  expense  of  the  inhabitants, )  (d)  Letkbridge  v.    Wintert    1    Campb. 

by  the  defendant's  fence;    it  was  held,  263. 

that  this  street  was  not  so  dedicated  to  (e)  R.  v.  East  Mark,  11  Q.  B.  877. 

the  public,  that  the   defendant  pulling  (/)  R.  y.  Leake,  6  B.  &  A6.  i69. 

down  his  fence  might  enter  it  at  the  end  (g)  Surrey  Canal  Company  ▼.  HaU^  1 

adjoining  to  his  land,  and  use  it  as  a  M.  &  G.  396. 

highway.      Woodyer  ▼.  Hodden,  6  Taunt. 
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Right  of  Way  (m). 

To  trespass  qu.  cl,  fr.  the  defendant  may  plead  a  right  of  way 
over  the  locus  in  quOy  and  that  in  the  exercise  of  such  right  he  com- 
mitted the  trespasses  complained  of.  There  are  four  kinds  of 
ways  (n) :  1,  a  footway ;  2,  a  horseway,  which  includes  a  footway  ; 
3,  a  carriageway,  which  includes  both  horseway  and  footway ;  4, 
a  driftway.  Although  a  carriageway  comprehends  a  horseway, 
yet  it  does  not  necessarily  include  a  driftway  (o).  It  is  said,  hdw- 
ever,  that  evidence  of  a  carriageway  is  strong  presumptive  evidence 
of  the  grant  of  a  driftway  {p).  These  ways  are  either  public,  or 
highways  for  all  persons,  or  private  ways.  "  If  a  way  lead  to  a 
market,  and  is  a  common  way  for  all  travellers,  and  communicates 
with  a  great  road,  it  is  an  highway ;  but  if  it  leads  only  to  a 
church,  to  a  private  house,  or  village,  or  to  fields,  it  is  a  private 
way.  But  this  is  matter  of  fact,  and  much  depends  on  reputation." 
Per  Hale,  C.  J.,  Austin's  case,  1  Vent.  189. 

Public  Way,— An  highway  (termed  in  law  French  chimin)  is  a  way 
for  all  the  king's  subjects  to  pass  and  repass  (q).  It  is  called  regia 
viay  or  the  king's  highway,  although  the  king  can  only  claim  a 
passage  for  himself  and  his  subjects ;  for  the  freehold  and  the 
profits  growing  there,  as  trees  and  other  things,  are  in  the  lord  of 
the  soil.  Where  there  has  been  a  public  king  s  highway,  no  length 
of  time,  during  which  it  may  not  nave  been  used,  will  prevent  the 

?ublic  from  resuming  the  right,  if  they  think  proper  (r).  An  act  of 
Parliament  is  the  only  means  by  which  such  a  public  right  can  be 
determined  (s).  The  public  have  not  any  common  law  right  of 
bathing  in  the  sea ;  and  as  incident  thereto,  of  crossing  the  sea- 
shore on  foot,  or  with  bathing-machines  for  that  purpose  (t). 

Where  the  owner  of  land  builds  houses  upon  it,  forming  a  street, 
which  he  permits  to  be  used  as  a  highway,  although  an  absolute 
transfer  of  the  property  in  the  soil  cannot  be  presumed,  yet  a  dedi- 
cation of  the  way  to  the  public  will  be  presumed,  so  far  as  the 
public  have  occasion  for  it,  for  the  purpose  of  passing  and  re- 
passing along  the  same  (m).  But  proof  of  a  bar  having  been  placed 
across  the  street,  at  the  time  when  the  street  was  made,  even 
although  such  bar  may  have  been  subseauently  destroyed,  will 
rebut  the  presumption  of  a  dedication  to  tne  puMic  :  for  it  must 
appear  that  the  dedication  was  made  openly,  and  with  a  deliberate 
purpose  (ar).     Permitting  the  public  to  have  the  firee  use  of  a  way 

(m)  See  ante,  p.  1141.  (#)  Per  Holroyd,  J.,  Fooght  v.  Winch,  2 

in)  I  Inst  66,  a.  B.  &  Aid.  670. 

(o)  Ballard  v.  Dyson,  1  Taunt.  279.  (/)  Blundell  v.  Caiterall,  6  B.  &  Aid. 

(p)  PerChambreyJ.,S.a  268.     See   Benest  v.   Pipon,  Lord  Wjfn- 

(q)  Terms  de  la  Ley,  Chimin ;   Bro.  ford's  judgment,  Cases  before  the  Privy 

Abr.  Chimin,  pi.  9,  10,  11.  Council,  by  J.  W.  Kuapp,  vol.  1,  p.  67. 

(r)  Per  Gihhs,  J.,  in  R,  v.  The  Inhabit-  («)  Lade  v.  Shepherd,  2Str.  1004. 

ants  qfSL  James,  Taunton,  MS.  {*)  Roberts  v.  Karr,  1  Caropb.  262. 
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a  way,  it  amoanta  to  a  grant  (p).  Under  the  ffrant  "  of  a  free  and 
convenient  way  in,  through,  and  over  a  slip  of  land,  leading  from 

to ,  with  liberty  to  make  and  lay  causeways,  Ac," 

and  ''  to  use  the  same  with  carriages,  and  to  carry  coals,  &c.,"  the 
grantee  has  a  right  to  make  any  such  way,  as  is  necessary  for  the 
carrying  that  commodity,  e.  ^.,  a  framed  waggon  way  (^).  So  the 
grant  of  a  "  sufficient  wayleave  and  stavleave"  to  coal-pits  would, 
it  seems,  authorize  the  construction  of  a  railway,  witn  cuttings, 
embankments,  &c.,  if  necessary  for  tlie  purposes  of  the  mine  (r). 
But  under  a  grant  of  a  way  from  A.  to  B.  "  in^  through,  over,  and 
along''  a  particular  way,  the  grantee  is  not  justified  in  making  a 
transverse  road  across  the  same  (s).  If  a  person  has  a  way  through 
a  close  in  a  particular  direction,  and  he  afterwards  purchases  other 
closes  adjoining,  he  cannot  extend  the  way  to  those  closes  (t). 

A  lease  was  granted,  in  1 81 4,  to  take  effect  from  1820,  of  certain 
houses,  together  with  a  piece  of  ground  which  was  a  part  of  an 
adjoining  yard,  and  all  ways  "  with  the  said  premises,  or  any  part 
thereof,  used  or  enjoyed."  At  the  time  of  granting  the  lease,  the 
whole  yard  was  in  the  occupation  of  one  person,  who  had  always 
used  and  enjoyed  a  certain  right  of  way  to  every  part  of  that  yard. 
It  was  held,  tnat  the  lessee  was  entitled  to  such  right  of  way  to  • 
•the  part  of  the  yard  demised  to  him  (a).  But  this  rule  only  ex- 
tends to  a. right  of  way  actually  used  at  the  time  of  the  grant, 
lease,  &c.  Where,  therefore,  the  plaintiff  conveyed  to  the  defendant 
a  house,  stable,  iand  field  lying  at  the  back  thereof,  and  granted  to 
the  defendant,  his  heirs,  &c.  "  all  ways,  &c.  to  the  said  land  be- 
longing, or  usually  held,  occupied  or  enjoyed  therewith,"  and  at 
the  time  of  the  grant  a  right  of  way  existed  over  a  private  road  of 
the  plaintiff  to  the  said  field  through  a  particular  gateway,  which 
the  defendant  subsequently  stopped  up,  but  opened  another  gate- 
way, in  another  part  of  the  fence,  from  the  private  road  into  the 
field;  it  was  held,  that  trespass  would  lie  against  him  for  passing 
along  the  private  road  to  the  field  through  the  new  gateway,  which 
was  not  used  or  enjoyed  with  the  land  at  the  time  of  the  grant  (a:). 
If  premises  are  demised  or  conveyed,  with  right  of  way  thereto,  it 
is  a  question  for  the  jury,  what  is  a  reasonable  use  of  the  way  (y). 

At  common  Jaw,  the  right  to  repair  is  incident  to  the  grant  of  a 
way  (z).  A.  granted  to  B.,  his  heirs  and  assigns,  occupiers  of 
certain  houses  abutting  on  a  piece  of  land  about  eleven  feet  wide, 
(which  divided  those  houses  from  a  house  then  belonging  to  A.), 
the  right  of  using  the  piece  of  land  as  a  foot  or  carriageway,  and 
gave  him  "all  other  powers,  &c.,  incident  or  necessary  to  the  en- 

(  p)  Nolmi  V.  Seller,  8  Lev.  305.  See  James  v.  Plant,  pott,  p.  1320. 

(q)  Senhmtse  v.  Christian,  1  T.  R.  560.  (jr)  Nenning  v.  Burnett,  8  Exch.  187. 

(r)  Band  v,  Kingscofe,  6  M.  &  W.  174.  (y)  Hawkins  v  Carbines,  27  L.  J.,  Exch. 

(#)  Senhmtse  ▼.  Christian,  supra,  44. 

(/)  Howell  V.  King,  1  Mod.  190.  (t)  1  Wms.  Saund.  322  c.  n.  (3). 

(u)  Kooystra  v.  Lucas,  5  B.  &  Aid.  830. 
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joyment  of  the  way;"  it  was  held,  that,  under  the  terms  of  this 
grant,  the  grantee  was  entitled  to  put  down  a  flagstone  upon  a 
piece  of  land  in  front  of  a  door  opened  by  him  out  of  his  house  into 
this  piece  of  land;  Chambre,  J.,  observing,  that  the  nature  of  the 
thing  was  material  in  considering  the  eiffect  of  the  words.  The 
way  was  granted  for  the  occupation  of  a  dweUing-house,  and  the 
grantee  ought  to  have  everything  needful  for  the  occupation  of  his 
dwelling-house;  be  ought,  therefore,  to  have  the  opportunity  of 
repairing  the  way  in  such  a  manner,  that  it  should  not  be  wet  or 
dirty,  when  he,  or  his  family,  or  his  visitors  enter.  If  any  incon- 
venience had  been  occasioned  to  the  grantor,  it  might  make  a 
difference ;  but  that  was  not  the  case  here,  nor  was  it  to  be  feared 
that  any  right  could  hereafter  be  set  up,  in  respect  of  the  soil,  in 
consequence  of  this  stone  having  been  put  down ;  for  the  precise 
extent  of  the  road  was  pointed  out  (a).  Hence,  a  person  having  a 
private  way  over  the  land  of  another  cannot,. when  the  way  is 
become  impassable  by  the  overflowing  of  a  .river,  justify  going  on 
the  adjoining  land,  although  such  land,  together  with  the  land  over 
which  the  way  is,  both  belong  to  tixe  grantor  of  the  way  (6). 
Highways  are  governed  by  a  different  principle.  They  are  for  the 
public  service,  and  if  the  usual  t^ack  is  impassable,  it  is  for  the 
general  good  that  people  should  be  entitled  to  pass  in  another 
Ene(c). 

£y  Prescription. — A  private  way  may  also  be  claimeid  by  pre- 
scription (d)y  e.  g,y  that  defendant  is  seised  in  fee  of  a  certain 
messuage,  and  that  he,  and  all  those  wh^se  estate  he  has  in  the  said 
messuage,  have,  from  time  immemorial,  had  a  footway,  &c.  (as  the 

case  may  be)  from to .     From  the  words  in  italics,  this 

plea  is  termed  prescribing  in  a  que  estate. .  By  2  &  3  Will.  IV. 
c.  71,  s.  5,  (antey  p.  478,)  where  a  party  used  to  allege  his  claim 
from  time  immemorial,  the  period  mentioned  in  the  act  may  be 
alleged,  and  the  party  need  not  claijm,  as  heretofore,  in  the  name 
or  nght  of  the  owner  of  the  fee.  But  the  claim  by  immemorial 
prescription  may  be  made  as  well.  In  pleading  a  prescriptive  pri- 
vate way,  it  is  not  necessary  to  describe  all  the  closes  intervening 
between  the  two  termini  (e).  A  right  of  way  being  an  easement 
merely,  and  not  an  interest,  it  is  not  proper  to  lay  the  way  as 
appendant  or  appurtenant  (/). 

Unity  of  possession  of  the  land  to  which  a  way  is  appurtenant 
by  prescription,  and  of  the  land  over  which  the  way  is,  will  ex- 
tinguish tne  way;  for  the  prescription  is  gone,  ancl  the  way  is 
against  common  right  (g).  Where  there  is  a  unity  of  seisin  of  the 
land,  and  of  the  way  over  the  land,  in  one  and  the  same  person, 


(a)  Gerrard  v.  Cooke^  2  N.  R.  109.  (e)  Simjuon  v.  Lewthwaite,  3  B.  &  Ad. 

(b)  Taylor  v.  WhUeksad,  Doug.  744.  226. 

(c)  Per  Lord  Man^eld,  C.  J.,  S,  C,  (/)  GodUy  v.  Frith,  Yelv.  159. 

(d)  Rast  Entr.  617,  pl-  S>  ed.  2.  {g)  1  Roll.  Abr.  935  (C),  pi.  8. 
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the  right  of  way  is  either  extinguished  or  suspended,  according  to 
the  duration  of  the  respective  estates  in  the  land  and  the  way;  and, 
after  such  extinguishment,  or  during  such  suspension  of  the  right, 
the  way  cannot  pass  as  an  appurtenant,  under  the  ordinary  legal 
sense  of  the  word.  In  the  case  of  a  unity  of  seisin,  in  order  to 
pass  a  way  existing  in  point  of  user,  but  extinguished  or  suspended 
m  point  of  law,  the  grantor  must  either  employ  words  of  express 
grant,  or  must  describe  the  way  in  question  as  one  ^^  used  and 
enjoyed  with  the  land,"  which  forms  the  subject-matter  of  the  con- 
veyance (A).  A  part  of  a  way  may  be  extinguished  by  unity  of 
seisin,  and  the  right  to  the  rest  remain  (t). 

By  Custom. — A  custom  that  every  inhabitant  of  such  a  vill  shall 
have  a  way  over  such  land,  either  to  church  or  to  market  is  good, 
because  it  is  but  an  easement,  and  not  a  profit.  A  titheowner  is 
entitled  to  make  use  of  the  road  ordinarily  used  for  the  ordinary 
occupation  of  the  close,  in  which  the  tithe  is  taken;  but  he  cannot 
justify  carrying  his  tithes  home  by  any  other  road,  although  the 
former  himself  may  have  used  it  for  the  occupation  of  his  farm  (A). 

By  express  Reservation. — A  right  of  way  is  sometimes  said  to 
be  claimed  by  express  reservation ;  as  where  A.  grants  land  to 
another,  reserving  to  himself  a  way  over  such  land  (c).  A  right  of 
way,  however,  "  cannot  in  strictness  be  made  the  subject  either  of 
exception  or  reservation.  It  is  neither  parcel  of  the  thing  granted, 
nor  is  it  issuing  out  of  the  thing  granted,  the  former  being  essential 
to  an  exception,  and  the  latter  to  a  reservation.  A  right  of  way 
reserved  (using  that  word  in  a  somewhat  popular  sense),  to  a  lessor, 
is,  in  strictness  of  law,  an  easement  newly  created  by  way  of  grant 
from  the  grantee  or  lessee,  in  the  same  manner  as  a  right  of 
sporting  or  fishing"  (m).  The  lessee  or  grantee  must  therefore 
have  executed  the  deed. 

For  Necessity, — If  a  person  having  a  close  bounded  on  every  side 
by  his  own  land,  grants  the  close  to  another,  the  grantee  shall  have 
a  way  to  the  close,  as  incident  to  the  ^rant,  or,  as  it  is  sometimes 
termed,  a  way  of  necessity ;  for  otherwise  he  cannot  derive  any  be- 
nefit from  the  grant  (»).  So  if  A.  has  four  closes  lying  together,  and 
sells  three  of  them  to  B.,  reserving  the  middle  close,  to  which  A. 
has  not  any  way  except  through  one  of  those  closes  which  he  sold, 
although  he  reserved  not  any  way,  yet  A.  shall  have  a  way  to  the 
middle  close,  as  reserved  to  aim  by  operation  of  law  (o);  and  unity 

(h)  Per  Ttndal,  C.  J.,  delivering  judg-  (/)  See  Allany.  Gomme,\\  A.  &  E.  759. 

ment  in  Jtane*  v.  PUmtt  4  A.  &  £.  761.  (m)  Per  Tmdal,  C.  J^  delivering  judg- 

See  anUf  pp.  1140,  1141,  as  to  unity  of  ment;   Burham  and   SunderUwd  Railway 

possession.  Company  v.  Walker,  2  Q.  B.  967. 

(i)   Wright  V.  Rattray,  1  East,  377.  (n)  2  Roll.  Abr.  60,  pi.  17;  Pinmingtom 

(Ar)  Cobb  V.  Selby,  2  N.  R.  466.     See  v.  Gotland,  9  Exch.  1. 

also  I  Bulstr.  1 08.  (o)  Per  Cur,,  Clark  v.  Cogge,  Cro.  Jac.  1 70. 
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of  possession  will  not  extinguish  this  species  of  way  (o) ;  unless 
{semble)  it  be  discontinued  during  the  unity  {p).  But  no  general 
way  of  necessity  exists  in  point  of  law  {q).  Such  a  way  can  only  arise 
by  grant  express  or  implied  (r) ;  and  cannot  therefore  be  pleaded 
generally^  without  showing  the  manner  in  which  the  land,  over 
which  the  way  is  claimed,  is  charged  with  it  {$) ;  and  also  an  aver- 
ment that  no  other  way  existed  (0 ;  for  such  a  way  is  limited  by 
the  necessity  which  creates  it,  and  ceases,  if,  at  any  subsequent 
period,  the  person  entitled  to  it  can  approach  the  place  to  which 
it  led,  by  passing  over  his  own  lana  (u).  J.  S.,  as  a  trustee, 
conveyed  land  to  another,  to  which  there  was  not  any  way,  except 
over  the  trustee's  land;  it  was  held,  that  a  right  of  way  passed  of 
necessity,  as  incidental  to  the  grant  (v). 

If  A.,  the  owner  of  a  close  over  which  there  is  a  right  of  way, 
plough  up  the  way  and  assign  a  new  way,  any  person  may  justify 
using  the  new  way  as  long  as  it  lies  open  (w) ;  but  if  A.  afterwards 
stops  up  the  new  way,  the  removal  of  the  obstruction  to  the  new 
way  cannot  be  justified  (a:).  A  way  of  necessity  exists  after  unity 
of  possession  of  the  close  to  which,  and  the  close  over  which,  ana 
after  a  subsequent  severance.  If  a  person  purchases  close  A.,  with 
a  way  of  necessity  thereto  over  close  B.,  a  stranger's  land,  and 
afterwards  purchases  close  B.,  and  then  purchases  close  C,  ad- 
joining to  close  A.,  and  through  which  he  may  enter  close  A.,  and 
then  sells  close  B.  without  reservation  of  any  way,  and  then  sells 
closes  A.  and  C,  the  purchaser  of  close  A.  shall  nevertheless  have 
the  ancient  way  of  necessity  to  close  A.  over  close  B.  (y). 

Pleading  Right  of  Way, — In  pleading  a  right  of  way,  the  de- 
fendant ought  to  show  the  nature  of  the  way,  i,  e.  whether  it  be  a 
footway,  horseway,  or  carriageway  {z).  This  rule  applies  both  to 
public  and  private  ways;  but  in  other  respects  the  form  of  pleading 
a  public  highway  is  more  general  than  that  of  pleading  a  private 
way.  Thus,  it  has  been  held,  that  in  a  plea  of  a  public  highway, 
it  IS  not  necessary  to  state  either  the  places  fi'om  which  and  to 
which  it  leads  (a);  or  its  direction  (J) ;  or  how  it  became  such 
highway;  it  is  sufficient  to  state  compendiously  that  it  is  a  public 
highway  (c).  But  wherever  the  precise  locality  becomes  material 
to  the  defence,  the  defendant  is  bound  to  fix  it  in  his  pleadings  {d). 

(»)  Beaudiey  v.  Bfvk,  Cro.  Jac.  190.  see  Holmes  v.  Goring,  supra ;  and  after  the 

\p)  Com.  Dig.  Suspension  ( B).  decision  in  Pinnington  v.  GaUand  this  case 

(7)  1  Wms.  Saund.  323,  n.  (6).  can  hardly  be  supportpd. 

(r)  Proctor  v.  Hodgton,  10  Exch.  824.  («)  Mbanv.  Brmauall^YeU,  168.  Form 

(j)  Bullard  v.  Harrhon,  4  M.  &  ^.  387.  46,  Sched.  B.,  Com.  Law  Proc.  Act,  1862. 

(/)  Proctor  V.  Hodgson^  aupra,  (a)  Route  v.  Bar  din,  1  H.  BI  351. 

(«)  Holme*  V.  GoHng,  2  Bingb.  76.  (6)  Per  Lord  Denman,  C.  J.,  in  Ellison 

(9)  Howton  V.  Frearson,  8  T.  R.  50.  v.  Isles,  11  A.  &  E.  674. 

(v)  Home  v.  Widlake,  YeW.  141.  (<t)  AspindaU  v.  Brown,  3  T.  R.  2GS. 

(«)  Reignolds  ▼.  Edwards,  Willet,  282.  (d)  EVison  v.  Isles,  11  A.  &  E.  665. 

(y)  Buekby  ^,  Coles,  5  Taunt  311.    But 
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In  pleading  a  private  way,  the  terminus  a  quo,  and  terminus  ad 
quern,  ought  to  be  set  forth  («). 

In  replying  to  a  plea  of  right  of  way,  the  plaintiff  either  admits 
the  right,  and  new  assigns ;  e,  g»  extra  viam,  or  that  the  defendant 
used  the  way  in  a  different  manner  than  that  to  which  he  was 
entitled ;  or  he  denies  the  right,  or  replies  de  injuria  (/),  or  joins  issue 
under  the  79th  section  of  3ie  C.  L.  P.  Act,  1852.  Under  the  last 
three  replications,  which  put  the  same  facts  in  issue,  the  plaintiff 
may  give  in  evidence,  that  the  way  has  been  stopped  up  by  an  order 
of  justices  (^f).  Trespass  for  breaking  and  entering  the  plaintiff's 
close,  which  was  set  out  by  abuttals,  and  pulling  down  posts  and 
rails  standing  thereon.  Plea,  a  public  footway  over  the  close,  and 
that  the  defendants,  because  the  posts  and  bars  obstructed  the 
footway,  pulled  them  down.  Replication,  traversing  the  footway. 
Held,  that  on  these  pleadings  the  defendants  were  entitled  to  a 
verdict,  on  proof  of  a  footway  in  any  directum  over  the  close,  and 
were  not  bound  to  prove  a  way  over  the  place,  where  the  posts  and 
rails  stood  (A) ;  and  per  Lord  Abinger,  C.  B.,  'Hhe  plaintiffs  should 
have  new  assignjed. '  Where  the  first  count  of  the  declaration 
charged  a  trespass  in  two  closes  which  were  named,  and  the  second 
charged  a  trespass  in  the  same  closes  "  in  other  parts  thereof,"  and 
the  defendant  pleaded  to  both  counts,  a  public  right  of  way  over 
the  said  closes;  and  issue  thereon;  it  was  held,  that  the  defendant, 
upon  proof  of  one  right  of  way  over  both  closes,  was  entitled  to 
the  verdict;  for  the  second  count  was  idle,  and  carried  the  com- 
plaint no  further  than  the  first  (i).  Where  to  an  action  of  trespass 
qu.  cL  fr,  the  defendant  pleaded  a  right  of  way ;  to  which  the 
plaintiff  new  assigned,  that  he  sued  for  a  trespass  committed  on  a 
certain  other  portion  of  the  close  (setting  out  the  same  by  abuttals), 
and  the  defendant  pleaded  to  the  new  assignment,  that  while  he 
was  entitled  to  the  way  in  the  plea  mentioned,  the  plaintiff  ob- 
structed it,  whereupon  he  (defendant)  deviated  and  committed  the 
trespasses  in  the  new  assignment  mentioned;  it  was  held,  that  the 
new  assignment  was  substantially  a  fresh  declaration,  and  did  not 
admit  the  right  of  way  mentioned  in  the  plea ;  and  that  the  de- 
fendant, und^r  these. pleadings,  was  bound  to  prove  both  the  right 
of  way  allied,  and  tne  obstruction  (k). 

Tender  of  /Amends, 

If  a  peraon  brings  an  action  of  trespass  for  taking  away  his 
beasts,  or  other  goods,  tender  of  sufficient  amends  before  action 
brought  is  not  a  bar;  because  the  party  making  the  tender  is 
not  the  owner  of  the  goods,  as  in  the  case  of  a  distress,  but  a 

(e)  2  Leon.  10.     See  Form  46,  Sched.  {h)  Webber  ▼.  Sparkes,  10  M.  fir  W.485. 

B.,  Com.  Law  Proc.  Act,  1852.  (i)  ITood  v.  Wedgewood,  1  C.  B.  273. 

(/)  Com.  Law  Proc.  Act,  1852,  8.  77.  (k)  Robtrtsonv,  GaunUeU,  16  M.  &  W. 

ig)  See^  &  6  Win.  IV.  c.  50,  ss.  84  i89. 
to  92. 
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trespasser  to  whom  the  law  does  not  show  any  favour  (I).  But  by 
21  Jac.  L  c.  16,  s.  6, — In  all  actions  of  trespass  ywarc  dausumfregit, 
wherein  the  defendant  shall  disclaim  in  his  plea,  to  make  any  title 
or  claim  to  the  land,  and  the  trespass  be  by  negligence  or  involun- 
tary, defendant  may  plead  a  disclaimer,  and  that  the  trespass  was 
by  negligence  or  involuntary^  and  a  tender  of  sufficient  amends  be- 
fore action  brought. 


V.  Evidence. 

The  plaintiff  may  prove  the  trespass  to  have  been  committed  at 
any  time  before  action  brought,  though  it  be  before  or  afler  the  day 
laid  in  the  declaration,  if  any.  But  m  trespass  with  a  continuandOy 
the  plaintiff  ought  to  confine  himself  to  the  time  in  the  declaration ; 
yet  ne  may  waive  the  continuandoy  and  prove  a  trespass  on  any  day 
Defore  action  brought,  or  he  may  give  m  evidence  only  part  of  the 
time  in  the  contiimando.  Bull.  N.  P.  86.  So  where  trespasses  are 
alleged  to  have  been  committed  on  a  particular  day,  and  on  divers 
other  days  and  times  between  that  day  and  the  commencement  of 
the  action,  the  plaintiff  may  prove  either  one  trespass  before  the 
day  specified,  or  as  many  trespasses  as  he  can  withm  the  space  of 
time  mentioned  in  the  declaration,  but  he  cannot  do  both,  and  must 
waive  the  one  or  the  other.  Per  Gould,  J.,  Northumberland 
Summ.  Ass.  1776,  MS.,  Chambre,  J. 

In  trespass  against  several,  the  plaintiff  having  proved  a  joint 
trespass  by  all,  cannot  waive  that,  and  give  evidence  of  another 
trespass  committed  by  one  defendant  only  (m).  In  trespass  against 
several,  where,  upon  proof  of  trespasses  affecting  different  defend- 
ants, counsel  for  the  plaintiff  elect  to  proceed  on  trespasses  affect- 
ing two  only  of  the  defendants,  he  cannot  afterwards  proceed,  even 
as  against  those  defendants  on  other  trespasses  affecting  all  the 
defendants  (n).  Declarations  respecting  the  subject-matter  of  a 
cause,  by  a  person  who  at  the  time  of  making  them  had  the  same 
interest  m  such  matter  as  the  plaintiff;  were  held  to  be  admissible 
in  evidence  against  him,  although  the  maker  of  them  was  alive, 
and  might  have  been  called  as  a  witness  (o). 

Where  the  declaration  charges  the  commission  of  trespasses  in  a 
close  which  it  describes  by  abuttals,  the  plaintiff,  in  support  of  the 
declaration,  is  not  oUigea  to  prove  trespasses  committed  in  every 
part  of  the  close.  And  if  the  defendant  pleads,  that  the  close  in 
which,  &c.  is  part  of  certain  ground  which  was  set  out  under  an 
award  for  particular  purposes,  and  that  he  (defendant)  is  entitled  to 
use  it  for  those  purposes ;  and,  if  it  appear,  that  the  whole  extent 


(0  2  Inst.  107.  2  M.  &  Rob.  81. 

(*»)  Tait  ▼.  Harrit,  1  M.  &  Rob.  282.  (n)  lUtchen  v.  r««fe,  svpra. 

But  see  per  Pkitfeton,  J.,  Hiteken  ▼.  Teale,  (o)  IVooiway  v.  Rotee,  1  A.  &  E.  114. 
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of  ground  mentioned  in  the  plea  was  not  set  out  under  the  award, 
but  that  part  of  it  was  so  set  out,  and  that  the  place  where  the 
trespasses  proved  were  committed  was  within  that  part,  then  the 
defendant  has  proved  his  justification ;  for  as  the  plaintiff  is  not 
bound  to  carry  his  proof  of  trespasses  to  every  part  of  the  close 
mentioned  in  the  declaration,  so  the  defendant  is  not  bowid  to 
support  his  justification  as  to  all  parts.  The  ^'  close  in  which,  &c." 
does  not  mean  the  whole  close  referred  to  in  the  declaration,  but 
the  place  in  which  the  trespass  is  proved  to  have  been  committed, 
and  the  plaintiff  or  defendant  may  so  apply  it  (p). 

To  support  a  plea  under  the  2  &  3  Will.  IV.  c.  71,  s.  2  (see  ante^ 
p.  478,  et  seq-  ana  p.  1 139,  et  seq,)  of  a  right  of  way  enjoyed  for  forty 
years,  evidence  may  be  given  of  user  more  than  forty  years  back  (y). 
feut  the  plea  is  not'  supported  by  proof  of  user  from  a  period  of 
fifty  years  before  the  commencement  of  the  action  down  to  within 
four  years  of  it  (r).  Under  a  replication,  denying  that  the  defend- 
ant had  used  the  way  for  forty  years  as  of  right  and  without  in- 
terruption, the  plaintiff  is  at  liberty  to  show  the  character  and 
description  of  the  user  and  enjoyment  of  the  way  during  any  part 
of  the  time ;  as  that  it  was  used  by  stealth,  or  in  the  absence  of  the 
occupier  of  the  close  and  without  his  knowledge ;  or  that  it  was 
merely  a  precarious  enjoyment  by  leave  and  license,  or  any  other 
circumstances  which  negative  that  it  is  an  user  or  enjoyment  under 
a  claim  of  right ;  the  words  of  the  fifth  section  "  not  inconsistent 
with  the  simple  fact  of  enjoyment,"  being  referable  to  the  fact  of 
enjoyment  as  before  stated  in  the  act,  viz.  an  enjoyment  claimed 
and  exercised  "  as  of  right"  («).     See  ante,  p.  1 140, 


VI.  Damages — Costs, 

Damages.-'By  3  &  4  Will.  IV.  c.  42,  s.  29,— In  actions  of  tres- 
pass de  bonis  asportatis,  the  jury,  on  the  trial  of  any  issue,  or  on 
any  inquisition  of  damages,  may,  if  they  shall  think  fit,  give  damages 
in  the  nature  of  interest  over  and  above  the  value  of  the  goods  at 
the  time  of  the  seizure.  In  trespass  for  taking  goods  under  pro- 
cess upon  a  r^ular  judgment,  but  in  a  place  to  which  the  process 
does  not  run,  the  plamtiff  may  recover  the  whole  value  of  the  goods, 
and  not  merely  the  amount  of  damage  which  he  has  sustained  by 
their  being  taken  in  a  wrong  place  {t).  But  in  an  action  of  trespass 
for  distraining  goods  not  distrainable,  the  tenant  can  only  recover 
for  the  actual  injury  he  has  sustained,  the  landlord,  as  to  such  goods 

{p)  Baueti  y.  Mitchell,  2  B  &  Ad.  99.  (r)  Parker  v.  Mitchell,  11  A.  &  E.  788. 

See  ante,  p.  1806.  See  ante,  p.  1141. 

iq)  Lawton  v.  Langley,  4  A.  &  E.  890.  (<)  Beastey  v.  Clarke,  2  B.  N.  C.  709. 

But  see  Lowe  ▼.  Car^ter,  ante,  p.  481.  {t)  SoweU  v.  Champion,  6  A.  &  E.  407. 
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only,  being  a  trespasser  ab  initio  (u).  If  the  seller  of  goods  retake 
them  from  the  buyer  before  they  have  been  paid  for,  the  buyer 
may  nevertheless  recover  as  damages  in  trespass  the  whole  value 
of  them,  and  the  jury  cannot  allow  any  deduction  on  account  of 
the  debt  the  buyer  owes  the  seller  for  the  price  unpaid  {x). 

In  trespass  for  cutting  into  the*  plaintiff's  close,  and  carrying 
away  the  soil,  the  proper  measure  of  damages  is  the  value  to  the 
plaintiff  of  the  land  removed,  not  the  expense  of  restoring  it  to  its 
original  condition  (y).  In  trespass  for  breaking  and  entering  a 
mine,  and  taking  coals  therefrom,  when  the  defendant  is  a  mere 
wrong-doer,  the  measure  of  damages  is  the  value  of  the  coals  at 
the  time  when  they  first  existed  as  chattels ;  and  the  defendant  is 
not  entitled  to  any  deduction  for  the  expense  of  getting  them,  or 
for  a  rent  payable  to  the  mine-owner  on  coals  got  from  the  mine  (2:) ; 
but  the  defendant  must  be  allowed  for  his  expense  and  labour  in 
removing  the  coal  and  bringing  it  to  the  pit's  moutli,  though  not 
in  first  severing  it  from  the  mine  (a). 

Verdict — Upon  a  plea  of  a  right  of  way  to  fetch  water  and  goods 
from  a  river,  the  jury  having  found  the  right  to  fetch  water,  and 
negatived  the  right  to  fetch  goods,  the  court  ordered  judgment  to 
be  entered  for  the  defendant  as  to  the  right  to  fetch  water,  and  for 
the  plaintiff  as  to  the  right  to  fetch  goods  {b).  But  where  to  an 
action  of  trespass,  the  defendant  pleaded  a  right  of  way  on  foot 
and  with  horses,  cattle,  carts,  waggons,  and  other  carriages,  for  the 
convenient  occupation  of  his  close,  K. :  the  jury  having  found  that 
he  had  a  right  of  carting  timber  and  wood  only  from  K.  (which 
was  not  mentioned  in  the  plea) ;  it  was  held,  that  the  plaintiff  was 
entitled  to  the  entire  verdict,  and  that  defendant  could  not  enter  it 
distributively  for  such  right  as  the  jury  found  (c).  Trespass  for 
breaking  and  entering  the  plaintiff's  house^  and  seizing  ana  taking 
his  goods,  which  were  described  by  distinct  parcels.  Pleas, 
that  the  house  and  goods  were  not  uie  plaintiffs,  and  that  the 
goods  were  those  of  a  bankrupt,  justifying  the  seizure  under  a 
warrant  from  the  commissioners ;  and  issues  thereon.  Held,  that 
the  issues  were  divisible  (d).  So  where  the  plaintiff,  in  his  replica- 
tion, made  title  to  three  closes,  on  which  the  parties  went  to  issue, 
and  the  plaintiff  on  the  trial  ^ve  evidence  as  to  two  only,  it  was 
held,  that  the  issue  was  divisible,  and  that  the  verdict  as  to  one 
must  be  entered  for  the  defendant  («).  But  where  to  an  action  for 
a  trespass  to  a  party-wall,  which  was  described  in  the  declaration 
as  bounded  by  a  workshop  of  the  defendant,  the  defendant  pleaded^ 

(h)  Harvey  v.  Poeock,  1 1  M.  &  V^.  740.  (b)  Knii^ht  v.  fVoore,  S  B.  N.  C.  3. 

(«)  GUlard  ▼.  Brittan,  8  M.  &  W.  575.  (c)  Hig'ham  v.  Rabett,  5  B.N.  C.  622. 

Iff)  Jonei  V.  Gooday,  8  M.  &  W.  146.  See  Ivatt  v.  Mann,  3  M.  &  G.  691. 

(«)  WUd  V.  Hoit,  9  M.  &  W.  672.     See  (d)  Routhdge  y.  Abbott,  8  A.  &  E.  592. 

poit,  **  Trover,"  "damages."  {e)  Phythitm  v.  White,  1  M.  &  W.  216. 
(a)  Morgan  v.  Powell,  8  Q.  B.  278. 
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that  it  was  not  the  plaintiff's ;  it  was  held,  that  the  defendant  was 
entitled  to  a  verdict,  for  that  the  plaintiff  must  be  underatood  to 
have  brought  his  action  for  the  whole  wall,  and  even  if  it  oouM  be 
treated  as  two  walls,  defendant's  part  could  not  be  considered  as 

Eart  of  the  workshop,  and  therefore  the  plaintiff  had  not  proved 
is  property  in  the  wsdl  as  described  in  the  declaration  (/). 

Costs. — On  the  subject  of  costs  in  actions  of  trespass,  see  gene- 
rally, an^c,  p.  37,  et  seq.  The  3rd  PI.  R.,  T.  T.  1863  {ante,  p.  41), 
giving  the  judge  or  presiding  officer  power  to  certify,  at  the  trial,  to 
deprive  the  plaintiff  or  defendant  of  costs,  where  there  is  more  than 
one  count,  plea,  &c.  *^  founded  on  the  same  cause  of  action  or 
ground  of  answer  or  defence,"  only  applies  to  cases  where  issues 
of  fact  have  been  raised  and  tried,  on  which  issues  a  verdict  might 
have  passed  for  or  against  the  plaintiff  or  defendant  respectively, 
and  not  to  cases  where,  on  one  of  such  counts  or  pleas,  issues  m 
fact  are  tried  and  found  for  the  plaintiff  or  defendant,  and  upon  the 
other  issues  in  law  are  depending,  upon  which  nominal  damages 
are  assessed  at  the  trial  contingently.  The  judge  cannot  certify  in 
such  a  case(5r). 

Where,  in  an  action  of  trespass,  by  A.  against  B.,  C,  D,,  who 
defend  jointly,  a  verdict  is  found  against  C.  and  D.  on  all  the 
issues,  and  for  B.  on  all  the  issues ;  it  was  held,  that  B.  was  en- 
titled to  a  third  part  of  the  costs  of  the  joint  defence,  which  might 
be  set  off  against  and  deducted  from  the  costs  of  A.  against  C. 
and  D.  (A). 

(/)  Murly\,hPDerm9tt,%\,^lS..  188.  (h)  Norman  v.  CUmenton,  4  M.  &  G. 

{g)  Head  v.  Baldrey,  11  A.  &  £.  906.         243. 
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I.  Of  the  Nature  of  the  Action^  and  in  what  Cases  it  may  be 

maintained, 

Thb  action  of  trover  is  a  special  action  upon  the  case,  which  may 
be  maintained  by  any  person  who  has  either  an  absolute  or  special 
property  in  goods,  for  recovering  the  value  of  such  goods,  against 
another,  who  having,  or  being  supposed  to  have,  obtained  pos- 
session of  such  goods  by  law^l  means,  has  wrongfully  converted 
them  to  his  own  use.  In  order  to  maintain  an  action  of  trover,  it 
is  necessary  that  it  should  appear,  1.  That  the  plaintiff  had  either 
an  absolute  or  a  special  property  in  the  goods,  which  are  the  sub- 
ject of  the  action.  2.  Tnat  the  plaintiff  had  the  right  of  possession 
in  the  goods.  3.  That  personal  goods  be  the  subject-matter  of  the 
action.  4.  That  the  defendant  has  been  guilty  of  a  wrongful 
conversion. 

Absolute  Property.--  It  must  appear  that  the  plaintiff  had  a  pro- 
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perty,  either  absolute  or  special^  in  the  goods  which  are  the  subject 
of  the  action ;  but  it  is  not  necessary  to  show  that  the  pFaintifF  had 
both  an  absolute  and  a  special  property;  either  the  one  or»the 
other  is  sufficient.  Absolute  property  is  where  one  having  the 
possession  (or  right  of  possession)  of  goods,  has  also  the  exclusive 
right  to  enjoy  them,  and  which  can  only  be  defeated  by  his  own 
act.  Special  proj)erty  is  where  he  who  has  the  possession  (or  right 
of  possession)  holds  the  goods  subject  to  tne  claims  of  otner 
persons  (o). 

Timber,  while  standing,  is  part  of  the  inheritance ;  but  when 
severed,  either  by  the  act  of  God,  as  by  tempest,  or  by  a  trespasser 
and  by  wrong,  belongs  to  him  who  has  the  first  estate  of  inhe- 
ritance, whether  in  fee  or  in  tail,  who  may  bring  trover  for  it  (J). 
.Trover  was  brought  by  a  tenant  in  tail,  expectant  on  the  deter- 
mination of  an  estate  for  life,  without  impeachment  of  waste,  for 
timber  which  grew  upon,  and  had  been  severed  from,  the  estate, 
and  was  in  the  possession  of  the  defendant.  It  was  held,  that  the 
plaintiff  could  not  recover ;  because  an  action  of  trover  must  be 
founded  on  the  property  of  the  plaintiff,  and  in  this  case  the  plaintiff 
had  not  any  property  in  the  timber ;  for  a  tenant  for  life,  without 
impeachment  of  waste,  has  a  right  to  the  trees  at  the  moment  when 
they  are  cut  down(c).  In  like  manner  tenant  in  tail,  after  possi- 
bility of  issue  extinct,  is  entitled  to  timber  when  cut  (rf).  Trustees 
of  an  estate  pur  autre  vie  cannot  maintain  trover  for  trees  felled 
upon  the  estate ;  for  although  they  have  a  special  property  in  the 
trees  while  standing,  yet  that  property  ceases  when  they  are  cut 
down,  and  the  trees  then  belong  to  the  owner  of  the  inheritance  («). 
It  was  for  a  long  time  doubtnil  whether  the  landlord  had  such  a 
possession  of  timber  cut  down  during  the  continuance  of  a  lease,  as 
to  maintain  trover;  but  it  was  finally  determined  that  he  had; 
because  the  interest  of  the  lessee  in  the  timber  remained  no  longer 
than  while  it  was  growing  on  the  land  demised,  and  determined 
instantly  upon  the  severance  (/ ).  The  defendant,  a  wharfinger, 
having  acknowledged  timber  on  his  wharf  to  be  the  property  of  the 
plaintiflP;  it  was  held,  that  he  could  not  afterwards  dispute  it,  and 
set  up  the  title  of  a  third  person  (y). 

The  owner  of  stolen  property  can  maintain  trover  against  a 
third  person,  in  whose  possession  he  finds  it  (A) ;  provided  {semhle\ 
such  third  person  be  innocent  of  the  felonious  transaction  (t) ;  and 

(a)  Per  Lawrence ,  J.,  7  T.  R.  898.  2  B.  ft  C.  545.    But  see  WiUm  t.  Ander- 

lb)  Per  Lord  Talbot,  C,  in  Bewick  v.  fvn,  1  B.  &  Ad.  450;   itnd  note,  that  in 

Whitfield^  3  P.  Wms.  268.  the  principal  case  the  defendant  was  fully 

(c)  Pyne  v.  Dor,  1  T.  R.  55.  acquainted  with    the  circumstances  re- 

{d)  WiUiatM  v.  Williams,  12  East,  209.  lating  to  the  claim   of  the  third  party, 

(«)  Blaker  v.  Amcombe,  1  N.  R.  25.  when  he  made  the  admission. 

(/)  Berry  v.  Herd,  Cro.  Car.  242.  (h)  Lee  v.  Bayet,  18  C.  B.  599. 

{g)  Gosling  V.  BimUy  7   Bingh.   339.  (I)  fTAi/e  v.  iS)w/<i^M,  18  M.  &  W.603. 

Ace.  per  Best,  J.,   in  Hawee  v.    fFateon, 
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unless  the  property  has  been  altered  by  a  sale  in  market  overt  (A). 
By  the  7  &  8  Geo.  IV.  c.  29,  s.  57  (which  is  substantially  a 
re-enactment  of  the  21  Hen.  VIII.  c.  11), — If  any  person  guilty  of 
felony  or  misdemeanour  in  stealing  or  knowingly  receiving  any 
property,  shall  be  indicted  and  convicted  by  the  owner  or  his 
representative,  "  the  property  shall  be  restored  to  the  owner  or  his 
representative;"  and  the  court  before  whom  the  person  shall  be 
convicted  may  also  make  an  order  of  restitution,  except  in  the 
case  of  negotiable  securities  transferred  for  a  valuable  consideration, 
and  without  notice  or  reasonable  suspicion  of  the  felony.  Under 
this  section  the  owner  of  the  stolen  property  may  maintain  trover 
for  it,  on  conviction  of  the  thief,  although  there  has  been  a  sale  in 
market  overt  (Z) ;  but  not,  it  seems,  against  a  person  who  has  pur- 
chased the  goods  in  market  overt  ana  sold  them  again  hefore  con- 
viction, notwithstanding  the  owner  gave  the  purchaser  notice  of 
the  robbery,  while  the  goods  were  in  his  possession ;  for,  in  order 
to  maintain  trover,  the  plaintiff  must  prove  that  the  goods  were  his 
property,  and  that,  whue  they  were  so,  they  came  into  the  possession 
of  tne  defendant ;  whereas  by  the  sale  in  market  overt  the  property 
was  altered,  and  the  statute  did  not  revest  it  till  the  attainder  of 
the  felon  (m).  Where,  therefore,  property,  feloniously  taken  from 
the  plaintiff,  was  sold  by  the  felon  to  defendant,  who  purchased 
bona  fide,  but  not  in  market  overt ;  tmd  the  plaintiff  gave  notice  of 
the  felony  to  the  defendant,  and  demanded  the  goods,  which  the 
defendant  refused  to  deliver,  and  afterwards  sold  the  property  in 
market  overt,  after  which  the  plaintiff  prosecuted  the  felon  to  con- 
viction; it  was  held,  that  the  plaintiff  might  recover  from  the 
defendant  the  value  of  the  property  (n). 

The  rule  is  the  same,  generally,  with  regard  to  goods  obtained 
b^  fraud  (o) ;  there  is  no  distinction  between  fraud  and  felony  in 
this  respect  {p).  Thus  if  a  vendee  purchase  goods  with  the  pre- 
conceived idea  of  not  paying  for  them,  such  sale  does  not  pass  the 
property  therein  (q).  So  where  the  plaintiff,  having  been  imposed 
upon  by  a  swindler,  consigned  a  box,  duly  directed  to  J.  W.,  &c., 
to  the  defendants,  as  common  carriers,  and  the  defendants,  on 
finding  that  no  such  person  as  J.  W.  residec^at  the  address  ^ven 
on  the  box,  did  not  return  the  box  to  the  plaintiff,  but,  on  receiving 

(At)  2  Inst.  714.    A  sale  of  goods  in  a  £Iiz.  c.  13  have  been  complied  with, 
shop  in  the  city  of  London*  where  goods  (/)  Scattergood  v.   Silvester,    15  Q.  B. 

of  the  same  kind  are  usually  sold,  though  506. 

the  place  be  described  in  evidence  as  **  an  (m)  Honaood  v.  Smith,  2  T.  R.  750. 
open  warehouse/'  and  people  cannot  see  (n)  Peer  v.  Humphrey,  2  A.  &  £.  495. 
firom  the  outside  what  passes  therein,  is  a  (o)  Noble  v.  Adams,  7  Taunt  59.  If 
sale  in  market  overt;  Lyons  v.  De  Pass,  the  fraud  amounts  to  the  offence  of  ob- 
11  A.  &  £.  826.  But  a  wharfinger's  taintng  goods  by  false  pretences,  the  pro- 
wharf,  even  in  London,  is  not ;  Wilkinson  visions  of  the  7  &  8  Geo.  IV.  c.  29  {supra) 
T.  King,  2  Campb.  835.    With  respect  to  are  applicable. 

stolen  horses,  the  property  is  not  altered  (p)  See  Peer  y.  Humphrey,  2  A.  &  E. 

bv  a  sale  in  market  overt,  unless  the  pro-  499. 
visions  of  the  2  &  3  P.  &  M.  c.  7,  and  31  (q)  Load  v.  Green,  15  M.  &  W.  216. 
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a  letter  from  a  person  signing  himself  J.  W.,  directing  the  bax  ta 
be  forwarded  to  a  public-house,  sent  it  there ;  it  was  held,  that  the 
defendants  were  liable  in  trover  (r)^  'A  mere  consciousness  of 
inability  to  pay  for  goods  when  they  are  ordered  is  not,  it  seems, 
conclusive  evidence  of  such  fraud  as  will  vacate  a  contract («). 
Where  the  plaintiff,  in  order  to  protect  his  personal  effects  from 
his  creditors,  delivered  them  to  the  defendant,  and,  in  order  that 
the  latter  might  appear  to  be  the  true  owner,  made  a  priced 
invoice  of  the  articles,  and  gave  a  receipt  to  the  defendant  tor  the 
amount  as  on  a  sale,  it  was  held  that  the  plaintiff,  as  between  him- 
self and  the  defendant,  was  not  estopped  from  showing  the  real 
character  of  the  transaction  and  recovering  the  goods  back  from 
the  defendant  {t). 

But  a  sale  effected  by  the  fraud  of  the  buyer  is  void  only  at  the 
election  of  the  seller ;  and  if,  before  he  has  elected  to  avoid  it,  the 
buyer  resells  the  goods  to  a  honafde  purchaser  (m),  or  pledges  them 
for  a  bond  fide  advance  (x),  the  property  will  pass.  "  Although  the 
vendee  has  committed  a  false  and  fraudulent  misrepresentation  in 
order  to  effect  the  contract  or  obtain  the  possession,  the  property 
vests  in  the  vendee  until  the  vendor  has  done  some  act  to  disaffirm 
the  transaction,  and  the  legal  consequence  is,  that  if,  before  the  dis- 
affirmance, the  fraudulent  vendee  has  transferred  either  the  whole 
or  a  partial  interest  in  the  chattel  to  an  innocent  transferee,  the 
title  of  such  transferee  is  good  a^nst  the  vendor ;"  per  Pollock, 
C.  B.,  delivering  judgment,  S,  C,  It  is,  however,  absolutely  ne- 
cessary that  the  relation  of  vendor  and  vendee  should  exist  between 
the  original  owner  of  the  goods  and  the  person  who  has  frau- 
dulently obtained  them ;  for  if  there  be  not  a  sale  between  these 
parties  there  is  no  contract,  which  the  owner  can  either  affirm  or 
disaffirm  (y).  Thus  where  A.,  who  had  formerly  been  B.'s  agent, 
and  had  been  known  to  the  plaintiffs  as  such,  after  his  agency 
ceased,  obtained  goods  from  the  plaintiffs  in  the  name  of  B.,  which 
he  handed  over  to  the  defendant,  an  auctioneer,  by  whom  they 
were  sold  :  it  was  held,  that  the  plaintiffs  might  maintain  trover 
against  the  defendant  for  the  goods ;  for  there  was  never  any  sale 
to  A.,  or  contract  between  him  and  the  plaintiffs (z). 

An  arbitrator,  to  whom  all  matters  in  difference  between  a  land- 
lord and  tenant  had  been  referred,  awarded  that  a  stack  of  hay 
should  be  delivered  up  by  the  tenant  to  the  landlord,  upon  being 
paid  a  certain  sum  for  it.  The  landlord  tendered  the  money,  but 
the  tenant  refused  to  receive  it,  or  to  deliver  up  the  hay :  whereupon 
the  landlord  brought  trover  against  the  tenant  for  the  hay.  It  was 
held,  that  this  action  ^ould  not  be  maintained ,  for  the  property 

(r)  Stephenson  v.  Harty  4  Bingh.  476.  (u)   White  v.  Garden,  10  C.  B.  919. 

Is)  Irving  v.  MoUy,  7  Bingh.  543,  per  (x)  Kingtford  v.  Merry,  11  Exch.  577. 

Tindal,  C.  J.  (y)  Kingrford  v.  Merry,  1  H.  &  N.  503. 

(0  Bowes  ▼.  Foster,  2  H.  &  N.  779;  («)  Higgint  v.  Burton,  26  lu  J^  £zch« 

27  L.  J.,  Exch.  262,  S.  C  342. 
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was  not  transferred  by  the  mere  force  of  the  award ;  and  the  land- 
lord's only  remedy  was  to  proceed  against  the  tenant  upon  the 
award  (a) ;  but  Lord  Ellenborough  observed,  that  the  case  might 
have  been  different  if  the  tenant  had  accepted  the  money  ten- 
dei-ed,  for  that  would  have  been  a  ratification  of  the  award, 
and  an  assent  on, the  part  of  the  tenant  to  the  transfer  of  the 
property. 

If  a  tradesman  order  goods  to  be  sent  by  a  carrier,  though  he 
does  riot  name  any  particular  carrier,  the  moment  the  goods  are 
delivered  to  the  carrier,  such  delivery  operates  as  a  delivery  to 
the  purchaser,  and  the  whole  property  is  immediately  vested  in 
him ;  and  if  any  accident  shoula  happen  to  the  goods,  it  will  be  at 
the  risk  of  the  purchaser  (6) :  a  fortiori,  therefore,  if  the  purchaser 
selects  a  particular  carrier  (c).  This  is  on  the  ground  that  a  deli- 
very to  the  vendee's  agent  is  a  delivery  to  the  vendee.  But  where 
the  contract  is  imperfect,  e.^.  invalid  by  the  Statute  of  Frauds  (rf), 
or  the  goods  are  sent  by  a  conveyance  not  authorized  by  the  vendee, 
or  not  authorized  to  be  sent  at  all,  or  the  vendee  retains  an  option 
to  refuse  the  goods,  the  property,  until  acceptance,  remains  in  the 
vendor,  and  the  vendee  cannot  maintain  trover  (e).  If  A.  order  a 
tradesman  to  send  him  goods  by  a  hoyman,  and  the  tradesman 
send  the  goods  by  a  porter,  to  the  house  where  the  hoyman  resides, 
when  in  town,  and  the  porter,  not  finding  him,  leave  the  goods 
with  the  landlord,  A.  cannot  maintain  trover  against  the  landlord, 
for  the  property  never  vested  in  A.,  but  remamed  in  the  trades- 
man (/) ;  but  if  the  person  to  whom  the  goods  were  delivered  had 
been  a  servant  to  the  hoyman,  and  entrusted  by  him  to  receive  the 
goods,  A.  might  have  maintained  trover;  for,  by  such  delivery, 
the  property  would  have  vested  in  him,  and  therefore  in  such 
case  the  tradesman  could  not  have  brought  trover  against  the  hoy- 
man (^r). 

The  property  of  goods  passes  by  the  indorsement  and  delivery  of 
the  bill  of  lading,  by  the  consignee  to  another,  Jond  ^efe,  for  a  valu- 
able consideration,  and  without  collusion,  although  the  indorsee 
knew  at  the  time  that  the  consignor  had  not  received  payment  in 
money  for  his  goods,  but  had  taken  the  consignee's  acceptance 

(a)  Hunter  v.  Rhcy  15  East,  100;  Thorpe  approval  only,  Hayet  y.  Wood,  Bull.  N.  P. 
V.  Ejfref  1  A.  &  E.  926,  ace,  36.     But  see  Swain  v.  Shepherd,    Where 

(b)  Button  V.  Solomonton,  3  B.  &  P.  582.  there  is  a  special  agreement  between  the 
The  only  exception  to  the  purchaser's  consignor  and  the  carrier,  the  consignor 
right  over  the  goods  is,  that  the  vendor,  may,  it  seems,  sue  the  carrier  for  negli- 
in  the  case  of  the  purchaser  becoming  gence,  although  the  property  has  passed 
insolvent,  may  stop  them  tn  irantitii,  to  the  consignee,  Dunlop  v.  Lambert,  6  CI. 
See     ante,     Chap.    XXXVI.    p.    1272.  &  F.  627. 

Trover  will  not  he  against  a  carrier  for  (rf )  Coat*  v.  ChapUn,  8  Q.  B.  48S, 

the  mere  non-delivery  of  goods.     See  ante,  (e)  Swain  v.  Shepherd,  1  Nf .  &  Rob.  228  ; 

p.  460.  Freeman  v.  Birch,  8  Q.  B.  492. 

(c)  Dawet  v.  Peck,  8  T,  R.  830,  although  (/ )  Colston  v.  WooUuton,  Bull.  N.  P.  85. 
the  consignor  pays  for  the  carriage ;  S.  C          (Jg)  See  Staples  v.  Alden,  2  Mod.  809. 
or,  perhaps,  though  the  goods  be  sent  on 
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payable  at  a  future  day  not  then  arrived  (A).  Tempany,  a  com 
merchant  at  Longford,  who  was  in  the  habit  of  consigning  cargoes 
of  com  to  the  plaintiffs,  as  his  factors  for  sale  at  Liverpool,  shipped 
on  board  the  boat,  No.  604,  a  full  cargo  of  oats,  and  took  a  bill  of 
lading  or  boat-receipt  for  them,  signed  by  the  master,  bearing  date 
the  31st  of  January,  1837,  whereby  he  acknowledged  the  receipt 
of  the  oats  on  board,  deliverable  in  Dublin  to  John  and  T.  Delany, 
in  care  for  and  to  be  shipped  to  the  plaintiffs  in  Liverpool;  on  the 
same  day  he  procured  from  the  master  of  another  boat.  No.  54,  a 
like  bill  of  lading  or  receipt,  for  630  barrels,  but  no  oats  were  then 
on  board  that  boat,  although  a  cargo  was  prepared  for  that  purpose. 
On  the  2nd  of  Febmary,  Tempany  wrote  to  the  plaintiffs  a  letter 
inclosing  both  these  instruments,  and  stating  that  he  had  valued 
on  the  plaintiffs  for  730Z.  against  those  oats ;  on  the  7th,  the  plain- 
tiffs received  this  letter,  and  accepted  the  bill  of  exchange,  and 
returned  it  to  Tempany,  who  received  it  on  the  9th.  In  the  mean 
time,  the  defendant,  who  was  a  creditor  of  Tempany  to  a  consider- 
able amount,  sent  over  Mr.  Walker,  an  agent,  to  Longford.  Walker 
arrived  on  the  6th,  and  pressed  him  for  security ;  Tempany  con- 
sented on  that  day  to  give  him  an  order,  addressed  to  Tempany's 
brother,  his  agent  in  Dublin,  desiring  him  to  deliver  to  Walker,  for 
the  defendant,  the  cargo  of  boat  604,  which  had  then  sailed  for 
Dublin,  and  four  other  cargoes,  including  that  of  boat  54  .(which 
was  stated  to  be  560  barrels),  and  also  all  that  was  in  Tempany's 
store  in  Dublin.    The  boat  54  was  then  partially  loaded,  and  Tem- 

f)any  promised  to  send  the  boat-receipt  for  it  to  Walker;  the 
oading  was  completed  on  the  9th;  the  boat-receipt  or  bill  of 
lading  for  550  barrels,  which  were  on  board,  signed  by  the  master 
and  transmitted  to  Walker,  to  whom  the  cargo  was  made  deliver- 
able, and  he  received  it  the  next  day ;  the  boats  were  both  hired 
by  Tempany,  and  the  men  paid  by  him.  Walker,  on  the  8th, 
procured  an  agreement  from  J.  Tempany,  in  Dublin,  to  hold  the 
oats  for  him,  when  they  arrived :  and  he  aflerwards  got  possession 
of  the  whole  by  legal  process.  It  was  contended,  that  under  these 
circumstances,  the  property  in  neither  cargo  vested  in  the  plaintiffs; 
first,  because  the  instruments  were  not  regular  bills  of  lading,  and 
could  give  no  title ;  and  secondly,  that,  if  they  were,  they  could  not 
operate  to  give  the  plaintiffs  a  title,  because  they,  being  factors, 
could  acquire  no  lien  without  actual  possession.  The  court  thought 
it  unnecessary  to  decide  whether  the  instmments  were  regular  bills 
of  lading,  so  as  to  have  all  the  properties  which  the  custom  of 
merchants  has  attached  to  those  documents :  but  they  held,  that 
the  property  in  the  cargo  of  boat  604  vested  in  the  plaintiffs  on 
their  acceptance  of  the  bill,  and  that  they  were  entitled  to  maintain 
trover  for  it ;  but  they  could  not  maintain  trover  for  the  cargo  of 
boat  54,  since  none  of  it  was  on  board,  or  otherwise  specifically 

(h)  Cuming  v.  Brown,  9  East,  506. 
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appropriated  to  the  plaintifTs,  when  the  receipt  for  that  boat  was 
given  by  the  master;  Parke,  B.  (who  delivered  the  judgment  of 
me  court),  observed,  that  if  the  intention  of  the  parties  to  pass  the 
property,  whether  absolute  or  special,  in  certain  ascertained  chattels^ 
IS  established,  and  they  are  placed  in  the  hands  of  a  depositary, 
no  matter  whether  such  depositary  be  a  common  carrier,  or  ship- 
master, employed  by  the  consignor,  or  a  third  person,  and  the 
chattels  are  so  placed  on  account  of  the  person  who  is  to  have  that 
property ;  and  the  depositary  assents ;  it  is  enough :  and  it  matters 
not  by  what  documents  this  is  effected ;  nor  is  it  material  whether 
the  person  who  is  to  have  the  property  be  a  fiictor  or  not ;  for  such 
an  agreement  may  be  made  with  a  factor,  as  well  as  any  other 
individual.  With  respect  to  the  cargo  of  boat  64,  at  the  time  of 
the  agreement,  proved  by  the  boat-receipt  of  the  31st  of  January, 
to  hold  the  530  barrels  therein  mentioned  for  the  plaintiffs,  there 
were  no  such  oats  on  board,  and  consequently  no  specific  chattels 
which  were  held  for  them  (t). 

A  verbal  gift  of  a  chattel,  without  actual  delivery,  does  not  pass 
the  property  to  the  donee  (A).  A  donatio  mortis  causa  (J.)  is  a  gift  by 
a  person  believing  himself  to  be  at  the  point  of  death,  upon  the  con- 
dition, that  if  the  donor  die,  the  donee  is  to  keep  the  thing  given  in 
preference  of  any  other ;  and  the  gift  may  be  good,  though  coupled 
with  a  trust  (77z).  It  is  not  necessary  that  the  donor  should  be 
actually  dying:  but  it  is  essential  that  the  donee  should  have 
immediate  actual  possession  of  the  gift,  and  uncontrolled  dominion 
over  it,  subject,  however,  to  the  express  condition  of  the  gift  not 
passing  while  the  donor  lives  (w). 

"  The  sale  of  a  specific  chattel  passes  the  property  in  it  to  the 
vendee  without  delivery.  The  general  doctrine,  that  the  property 
in  chattels  passes  by  contract  of  sale  to  a  vendee  without  delivery 
is  questioned  in  Bailey  v.  Culverwell,  2  M.  &  Ry.  566,  in  a  note  by 
the  reporters ;  but  I  apprehend  that  the  rule  is  correct  as  confined 
to  a  bai^ain  for  a  specific  chattel.  Where  there  is  a  sale  of  goods 
generally,  no  property  in  them  passes  till  delivery ;  because  until 
then  the  very  goods  sold  are  not  ascertained ;  but  where,  by  the 
contract  itself,  the  vendor  appropriates  to  the  vendee  a  specific 
chattel,  and  the  latter  thereby  agrees  to  take  that  specific  cnattel, 
and  to  pay  a  stipulated  price,  the  parties  are  then  in  the  same 
situation  as  they  would  be  after  a  delivery  of  goods  in  pursuance 
of  a  general  contract.  The  very  appropriation  of  the  chattel  is 
equivalent  to  a  delivery  by  the  vendor  (o) ;  and  the  assent  of  the 

(f)  Bryatu  ▼.  NU,  4M.  &  W.  775.  See  («)  HilU  v.  Hills,  8  M.  &  W.  401. 

antet  p.  1292-8 ;  and  Eoant  v.  Nichol,  3  M.  (n)  Spratley  v.  Wilson,  Holt,  12,  in  noHss 

&  G.  614.  Bunn  v.  Markham,  7  Taunt  224.  See  Red- 

{k)  Irons  V.  Smallpiece,  2    B.  &  Aid.  dellv.Dobree,  10  Sim,  2^;  Bouts  y,  Ellis, 

551.     See  ante,  p.  1300.  17  Beav.  121. 

(/)  That  a  chose  in  action  (not  a  deed)  (o)  Aldridge  v.  Johnson,  7  E.  &  B.  885, 

can  be  the  subject  of  such   a  gift,  see  ace. 
Moore  v.  Darton,  4  De  G.  &  Sm.  517. 
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vendee  to  take  the  specific  chattel,  and  to  pay  the  price,  is  equiva- 
lent to  his  accepting  possession  (p).  The  effect  of  the  contract, 
therefore,  is  to  vest  the  property  in  the  bargainee"  (y). 

"  If  goods"  (t.  tf.  specific  goods)  "  are  sold  on  credit,  and  nothing 
is  agreed  upon  as  to  the  time  of  delivering  the  goods,  the  vendee  is 
immediately  entitled  to  the  possession,  and  the  right  of  possession 
and  the  right  of  property  vest  in  him  at  once"  (r).  But  default  of 
payment  at  the  termination  of  the  credit  does  not  rescind  the  con- 
tract ;  and  the  vendee,  on  tender  of  the  price,  though  after  the  ex- 
piration of  the  period  of  credit,  may  maintain  trover  against  the 
vendor  to  recover  such  goods ;  for  in  sales  of  goods,  time  is  not  of 
the  essence  of  the  contract,  unless  it  is  made  so  by  express  agree- 
ment («).  And  so  where  goods  (i.  e.  specific  goods)  are  sold,  and 
nothing  is  said  as  to  the  time  of  delivery  or  time  of  payment,  and 
everything  the  seller  has  to  do  with  them  is  complete,  the  property 
vests  in  the  buyer,  and  the  seller  is  liable  to  deliver  them,  when- 
ever they  are  demanded,  upon  payment  (or  tender)  of  the  price  {t) ; 
for  the  right  of  possession  does  not  vest  till  then. 

If  goods  are  sold  to  be  paid  for  within  a  limited  time,  and,  if 
not  removed  at  the  end  of  thaf  time,  that  warehouse-rent  shall  be 
paid  for  them,  the  property  in  the  goods  vests  absolutely  in  the 
purchaser,  from  the  moment  of  the  sale  (m).  But  where  goods  were 
sold,  to  be  paid  for  by  instalments,  the  balance  to  be  paid  before 
removal,  and  the  vendor  allowed  the  vendee  to  place  the  goods 
under  lock  and  key,  upon  his  (the  vendor's)  premises,  but  himself 
retained  the  key  of  the  external  inclosure :  it  was  held,  that,  the 
balance  being  unpaid,  the  vendee  had  not  such  a  right  of  posses- 
sion (jc)  as  would  enable  him  to  maintain  trover  against  the  vendor, 
upon  a  wrongful  removal  and  sale  of  the  goods  (y). 

If  a  person  contracts  with  another  for  the  purchase  of  a  chattel, 
(e.g,  a  barge,)  which  is  not  in  existence  at  the  time  of  the  contract, 
although  the  full  value  of  the  article  contracted  for  is  paid  in  advance, 
and  the  order  is  proceeded  on,  yet  the  purchaser  does  not  acquire  any 

Eroperty  in  the  article  until  it  is  finisned  and  delivered  to  him  (z) ; 
ut  it  is  otherwise  where  the  bargain  stipulates  for  advances,  which 
are  to  be  regulated  by  the  progress  of  the  work  (a) ;  i,  e,  if  upon  the 
whole  contract  between  the  parties,  it  seems  to  be  their  intention  that 
the  unfinished  parts  should  pass,  of  which  intention  the  payment  of 
advances  with  reference  to  the  state  of  progress  of  the  work  {e.g.  a 

(p)  See  Godtt  v.  Ro$e,  17  C.  B.  289.  {x)  The  right  of  property  would  be  in 

iq)  Per  Parke,  B.,  in  Dixon  v.  Yates,  5  him,  Tar  ling  v.  Baxter,  6  B.  &  C.  360. 

B.  &  Ad.  340.  (y)  Milgate  v.  Kebble,  3  M.  &  G.  100. 

(r)  Per  Bay  ley,  J.,  Bloxam  v.  Sanders,  («)  Mucklow  v.  Mangles,  1  Taunt  8  IS. 

4  B.  &  C.  9(8.  See  Mkinson  v.  BelU  8  B.  &  C.  277  ;  Lmd- 

(*)  Martindale  v.  Smith,  1   Q.  B.  889  ;  ler  v.  BurUnson,  2  M.  &  W.  602 ;    Wilkimt 

Wilmhurst  v.  Bowker,  post,  1340.  v.  Bromhead,  6  M.  &  G.  963. 

(0  Per  Bayley,  J.,  Bloxam  v.  Sanders.  (a)   Woods  v.  Russell,  5  B.  &  Aid.  947 ; 

(tt)  Phillimore  v.  Barry,  1  Campb.  513.  Clarke  v.  Spence,  4  A.  &  £.448. 
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vessel)  is  one  evidence  (ft).  But  separate  articles,  such  as  engines, 
cordage,  the  rudder,  &c.,  destined  only  to  form  part  of  the  ship,  but 
which  have  never  been  attached  to  it,  do  not,  it  seems,  pass.    S.  C, 

After  earnest  given,  the  vendor  cannot  sell  the  goods  to  another, 
without  a  default  in  the  vendee ;  and,  therefore,  if  the  vendee  do 
not  come  and  pay  for  and  take  away  the  goods,  the  vendor  ought  to 
go  and  request  him ;  and  then,  if  he  do  not  come  and  pay  for  and 
take  away  the  goods  in  a  convenient  time,  the  agreement  is  dissolved, 
and  the  vendor  is  at  liberty  to  sell  them  to  any  other  person  (c). 
"  If  I  sell  my  horse  for  money,  I  may  keep  him  until  1  am  paid  ; 
but  I  cannot  have  an  action  of  debt  until  he  be  delivered  ;  yet  the 
property  of  the  horse  is  by  the  bargain  in  the  buyer.  But  if  he  do 
presently  tender  me  my  money,  and  I  do  refuse  it,  he  may  take  the 
norse,  or  have  an  action  of  detainment  And  if  the  horse  die  in  my 
stable,  between  the  bargain  and  the  delivery,  I  may  have  an  action 
of  debt  for  my  money,  because  by  the  bargain  the  property  was  in 
the  buyer'' (d). 

The  goods  of  a  debtor  are  bound  from  the  delivery  of  a  writ 
of  execution  to  the  sheriff,  and  the  execution  creditor  cannot  be 
defeated  by  a  vesting  order  subsequently  made  by  the  Insolvent 
Debtors'  Court,  under  the  1  &  2  Vict.  c.  110,  s.  37,  although 
the  provisional  assignee  seize  before  the  sheriff,  for  such  vesting 
order  is  not  equivalent  to  a  sale  in  market  overt  (e) :  but  the  pro- 
perty in  the  goods  is  not  changed  by  the  delivery  of  the  writ,  and  is 
still  in  the  debtor,  and  he  may  sell  them,  subject  to  the  rights  of 
the  execution  creditor,  to  which  they  will  be  liable,  unless  the  sale 
took  place  in  market  overt  (/}.  But  after  condemnation  of  goods 
in  the  Exchequer,  the  property  is  altered,  so  as  that  neither  tres- 
pass nor  trover  will  lie  for  the  proprietor  against  the  person  who 
seized  them  (y).  (See  post,  p.  1353,  ante,  p.  1303.)  By  the  Mer- 
cantile Law  Amendment  Act,  (19  &  20  Vict.  c.  97,)  s.  1,  no  writ  of 
fi,  fa,,  or  attachment  against  the  goods  of  a  debtor,  shall  prejudice 
the  title  to  such  goods  acquired  by  any  person,  bona  fide  and  for 
valuable  consideration,  before  the  actual  seizure;  provided  such 
person  has  not  at  the  time  of  his  title  accruing,  notice  of  the  deli- 
very of  the  writ  to  the  sheriff. 

The  action  of  trover  cannot  be  supported,  unless  there  is  a  per- 
fect and  complete  right  of  property  in  the  plaintiff.  Hence,  when 
goods  are  sold,  if  anything  remain  to  be  done  on  the  part  of  the 
seUer,  as  between  him  and  the  buyer  (A),  to  ascertain  the  price, 

(6)  Wood  V.  Bell,  5  E.  &  B.  772  ;  6  E.  (/)  Samuel  v.  Duke,  3  M.  &  W.  622. 

^  B.  355  (in  error).  (g)  Ekine  v.  Smith,  cited  in   Scott  v. 

(c)  Per  Holt,  C.  J.,  in  Longford  v.  Ad-^  SheartMin,  2  Bl.  R.  981. 

minutratris  qf  Tiler,  Salk.  113.  (A)  Whitehoute  v.  Froei,   12  East,  614. 

{d)  Noy's  Maxims,  88,  recognized  in  But  see  Smith's  Merc.  Law,  493  (6th  ed.)f 

Hinde  ▼.  Whiiehouse,  7  East,  571.  where  this  case  is  doubted,  and  it  seems 

(f)   Woodland  v.   Fuller,  11   A.  &  E.  difficult  to  understand  how  tho  si>ller,  as 

859.  was  decided   in   that  case,  can    transfer 
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quantity  (i),  or  individuality  {k)  of  the  goods,  before  the  commodity 
purchased  is  to  be  delivered,  a  complete  present  right  of  property 
does  not  attach  in  the  buyer,  and  consequently,  trover  is  not  main- 
tainable. The  plaintiff  purchased  of  the  defendant  a  quantity  of 
starch,  which  was  lying  at  the  warehouse  of  a  third  person,  at  so 
much  per  cwt,  by  bill  at  two  months,  for  the  delivery  of  which, 
fourteen  days  were  to  be  allowed;  the  weight  not  having  been 
ascertained  at  the  time  of  purchase,  the  defendant  gave,  according 
to  the  usual  mode,  a  note  to  the  warehouse-keeper  to  weigh  and 
deliver  all  his  (the  defendant's)  starch.  By  virtue  of  this  order,  a 
partial  weighing  and  delivery  of  several  quantities  of  the  starch 
took  place.  Trover  having  been  brought  for  the  remainder,  which 
was  unweighed  and  not  delivered  :  it  was  held,  that  the  action 
could  not  be  supported  ;  although  it  was  contended,  on  the  part  of 
the  plaintiff,  that  a  delivery  of  part  of  an  entire  quantity  of  goods 
contracted  for  was  a  virtual  delivery  of  the  whole,  so  as  to  vest  in 
the  vendee  the  entire  property  in  the  whole,  although  the  price  for 
the  same  should  not  have  been  paid  (/) ;  and,  per  Cur.y  "  Without 
deciding  what  might  be  the  legal  effect  of  such  part  delivery, 
in  a  case  where  the  payment  of  price  was  the  only  act  necessary  to 
be  performed,  in  order  to  vest  the  property  ;  in  this  case,  another 
act  was  necessary  to  precede  both  payment  of  price  and  delivery  of 
the  goods  bargained  for,  viz,  weighing. — The  weighing,  which  was 
indispensably  necessary  to  precede  the  delivery  of  the  goods,  inas- 
much as  it  was  necessary  to  ascertain  the  price  to  be  paid  for  them, 
had  not  been  performed  at  the  time  when  the  action  was  brought"  (m). 

But  where  everything  has  been  done  by  the  sellers  which  they 
contracted  to  do,  the  property  will  in  many  cases  pass  to  the 
buyers,  although  the  goods  still  continue  in  the  possession  of  the 
sellers.  As  where  turpentine  in  casks  was  sold  by  auction  at  so 
much  per  cwt.,  and  the  casks  were  to  be  taken  at  a  certain  marked 
quantity,  except  the  two  last,  out  of  which  the  seller  was  to  fill  up 
the  rest,  before  they  were  delivered  to  the  purchasers,  on  whicn 
account  the  two  last  casks  were  to  be  sold  at  uncertain  quantities ; 
and  a  deposit  was  to  be  paid  by  the  buyers,  at  the  time  of  the  sale, 
and  the  remainder  within  thirty  days,  on  the  goods  being  dehvered ; 
and  the  buyers  had  the  option  of  keeping  the  goods  in  the  ware- 
house, at  the  charge  of  the  seller,  for  those  thirty  days,  after  which 
they  were  to  pay  the  rent ;  and  the  buyers  having  employed  the 
warehouseman  of  the  seller  as  their  agent,  he  filled  up  some  of  the 
casks  out  of  the  two  last,  but  left  the  bungs  out,  in  order  to  enable 
the  custom-house  officer  to  gauge  them ;  but  before  he  could  fill  up 

property,  which  had  not  completely  vested  Holt,  18;  Jbington  v.  Lipscombe,  1  Q.  B. 

in  him.  776. 

(t)  Wallace  v.  Breeds,  IS  East,  522.  (0  Hanson  v.  Meyer,  6  East,  614.     See 

(Ar)  Bunk  V.  Dams,  2  M.  &  S.  397.     See  Zagury  v.  Fumell,  2  Carapb.  240. 

White  V.  Wilks,  5  Taunt.  176;  Shepley  v.  (tn)  Tansley  v.  Turner,  2  B.  N.  C.  151, 

DavU,  5  Taunt.  617;     Withers  v.  Lyss,  ace. 
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the  rest,  a  fire  consumed  the  whole,  in  the  warehouse,  within  the 
thirty  days.  It  was  held,  that  the  property  passed  to  the  buyers  in 
all  the  casks  which  were  filled  up,  because  nothing  fiirther  remained 
to  be  done  to  them  by  the  seller ;  for  it  was  the  business  of  the 
buyers  to  get  them  gauged,  without  which  they  could  not  have 
.  been  removed ;  and  the  act  of  the  warehouseman  in  leaving  them 
unbunged  after  filling  them  up,  which  was  for  the  purpose  of  the 
gauging,  must  be  taken  to  have  been  done  as  agent  for  the  buyers, 
whose  concern  the  gauging  was.  But  the  property  in  the  casks 
not  filled  up  remained  in  the  seller,  at  whose  risk  they  continued  (n). 
So  where  the  oats  in  a  particular  bin,  which  contained  nothing 
else,  were  sold,  and  a  bill  accepted  at  the  same  time  for  the  price ; 
it  was  held,  that  the  property  vested  in  the  buyer,  for  nothing  re- 
mained to  be  done  for  the  purpose  of  ascertaining  the  identity  or 
quantity  of  the  goods  (o). 

Special  Property, — A  special  property  is,  where  he  who  has  the 
possession  of  goods,  holds  them  subject  to  the  claims  of  other 
persons  (p).  "  The  immediate  right  to  real  property  must  be 
vested  in  one  person  only,"  [or  in  several  persons  in  the  same  right ;] 
"  whereas  a  special  property,  in  the  case  of  personalty,  may  be  in 
one,  as  in  the  instance  of  carriers,  while  the  absolute  right  to  it 
may  exist  in  another.  When  a  competition  arises  between  those 
two  persons,  the  right  of  the  latter  must  prevail ;  but  as  against  all 
other  persons  a  special  property  is  sufiicient."  Per  Lord  Kenyon, 
C.  J.,  7  T.  R.  396.  Sucn  a  property  therefore  is  su£Bcient  to 
enable  a  person  to  maintain  trover  against  a  stranger  (y).  Hence 
this  action  may  be  brought : — By  a  bailee  (r) :  By  a  carrier  is) : 
By  lessee  for  lire  against  a  stranger,  who  takes  away  the  timber  of 
a  house  which  has  oeen  blown  down,  for  the  lessee  for  life  has  a 
special  property  to  make  use  of  the  timber  (as  if  he  would  rebuild), 
though  the  general  property  be  in  the  reversioner  (0:  By  a  lord 
who  seizes  an  estray  or  wreck,  against  a  stranger,  before  the  year 
and  day  are  expired  (m)  :  By  a  sheriff  against  a  person  who  takes 
away  goods  (wliich  have  been  seized  by  the  sheriff  in  execution,) 
before  they  are  sold  (x).  So  a  party  purchasing  goods  distrained 
may  maintain  trover,  though  the  distress  be  irregular  (y). 

In  addition  to  these  instances  of  special  property,  it  is  to  be  ob- 
^  served,  that  there  may  be  special  property  without  possession,  or 

(n)  Rugg  y.  Minett,  11  East,  210.  (m)  Goodwin  v.  Richardson,  1  Roll.  Abr. 

(o)  Swanwick  v.  Sothern,   9   A.  &    E.  4,(l)pl.  1. 

895.  (/)  Per  Powell,  J.,  Bull.  N.  P.  33. 

(p)  Per  Lawrence,  J.,  in   Wehh  ▼.  Fox,  («)  Sir  fV,  Courteney's  case,  Bull.  N.  P. 

7  T.  R.  398.  38. 

{q)  Sec  Jeffrie*  ▼.  Great  Weetern  Rail-  (*)  Wilhraham  v.  Snow,  2  Wms.  Saund. 

way,  5  E.  &  B.  802.  47. 

(r)  Bro.  Trespass,  92 ;  Arnold  v.  Jeffre-  (y)  Lyon  v.  Weldon,  2  Bingh.  33k 
eon,  Lord  Raym.  275. 
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there  may  be  special  property  arising  simply  out  of  a  lawful  pos* 
session,  and  which  ceases  when  the  true  owner  appears :  as  where 
a  chimney-sweeper's  boy  having  found  a  jewel,  carried  it  to  a  gold- 
smith, to  be  informed  what  it  was,  who  refused  to  return  it ;  it  was 
held,  that  though  the  boy  did  not  by  such  finding  acquire  an  absolute 

Eroperty  in  the  jewel,  yet  he  had  such  a  property  as  would  enable 
im  to  Keep  it  against  all  persons  except  the  rightful  owner,  and 
consequently  that  he  might  maintain  trover  for  it  against  the  gold- 
smith, who  was  a  wrong-doer  (z).  So  a  possession  under  the 
rightfiil  owner  is  sufficient  against  a  person  having  no  colour  of 
right.  As  where  the  plaintiff  bought  and  paid  for  a  ship  stranded 
on  the  coast,  but  did  not  comply  with  the  regulations  of  the  Re- 

fister  Acts ;  he  endeavoured  for  several  days  to  get  the  ship  off, 
ut  without  success ;  at  length  she  went  to  pieces.  The  defendant 
having  possessed  himself  of  parts  of  the  wreck  which  had  drifted 
on  his  farm ;  it  was  held,  that  the  plaintiff  had  sufficient  property 
in  him  to  enable  him  to  maintain  trover  against  a  wrong-doer  ,*  for 
as  far  as  regarded  the  possession  of  the  plaintiff,  it  was  good 
against  all  except  the  vendor ;  and  although  the  plaintiflF  had  no 
absolute  property  as  against  the  vendor,  yet  he  claimed  under  him, 
and  had  the  possession  against  those  who  tortiously  took  the  goods 
without  colour  of  right  (a).  So  where  K.,  the  owner  of  furniture, 
lent  it  to  the  plaintiff  under  the  terms  of  a  written  agreement ;  the 
plaintiff  placed  it  in  a  house  occupied  by  the  wife  of  C.,  a  bankrupt ; 
C.'s  assignees  having  seized  the  furniture ;  it  was  held,  that  the 

rlaintiff  might  maintain  trover  without  producing  the  agreement  (6). 
n  the  case  of  a  simple  bailment  of  a  chattel  without  reward,  it  may 
be  recovered  either  by  the  bailor  or  the  bailee,  if  taken  wrongfully 
out  of  the  bailee's  possession  (c). 

There  is  one  case  in  which  a  temporary  property  merely  has 
been  held  sufficient  to  maintain  trover.  As  where  defendant,  hav- 
ing agreed  to  sell  the  plaintiff  an  estate,  with  the  usual  proviso, 
that  in  case  the  vendor  could  not  make  a  title,  the  contract  should 
be  void,  delivered  to  the  plaintiff  an  abstract  of  the  title.     The 

Elaintiff  laid  this  abstract  Wore  counsel,  and  having  received  it 
ack  with  an  opinion  written  at  the  foot,  and  several  queries  in  the 
margin,  he  leflt  it  with  the  defendant,  requesting  him  to  copy  the 
opinion  and  mai^nal  observations,  and  return  the  abstract  as  soon 
as  he  had  copied  them.  After  the  plaintiff  had  several  times  in 
vain  applied  to  have  the  abstract  returned,  he  at  length  made  a  , 
formal  demand  of  it,  when  the  defendant  refused  to  re-deliver  it, 
observing,  that  as  he  had  been  unable  to  clear  up  the  objections  of 
the  plaintiff's  counsel,  the  abstract  would  be  useless  to  the  plaintiff. 
The  plaintiff  having  brought  an  action  of  trover  for  the  abstract ; 
it  was  held,  that  he  was  entitled  to  recover ;   Chambrey  J.,  observ- 

(«)  Jrmoryy.  Delamirie,  1  Str.  505.  (c)  Nieolls  v.  Bastard,  2  C.  M.  &  R. 

(a)  Stttton  V.  Buck,  2  Taunt.  302.  659.    jIcc.  in  trespass,  Lotan  v.  Cnus,  2 

(b)  Burton  v.  Hughes,  2  Bingh.  173.  Campb.  465. 


TROVER.  1339 

ing,  that  as  to  the  general  property  in  the  abstract,  while  the  con- 
tract is  open,  it  is  neither  in  the  vendor  nor  in  the  vendee  absolutely, 
but  if  the  sale  goes  on,  it  is  the  property  of  the  vendee;  if  the  sale 
is  broken  off,  it  is  the  property  of  the  vendor.  In  the  mean  time 
the  vendee  has  a  temporary  property,  and  a  right  to  keep  it,  even 
if  the  title  be  rejected,  until  the  dispute  be  finally  settled,  for  his 
own  justification,  in  order  to  show  on  what  ground  he  did  reject 
the  title  (c2). 

Trover  will  lie  for  bills  of  exchange  indorsed  to  an  a^ent  of  the 

Elaintiffs,  or  order,  for  their  account,  and  deposited  with  the  de- 
mdants,  by  such  agent,  as  a  security  for  past  and  fiiture  advances 
by  the  defendants  to  him ;  for  such  mdorsement  is  sufficient  notice 
to  the  defendant  that  the  agent  had  no  property  in  the  bills  (6). 
So  where  a  bill  in  the  hands  of  A.  for  a  specific  purpose  was  in- 
dorsed by  him  to  B.  for  valuable  consideration,  but  in  contravention 
of  that  purpose,  and  A.  gave  B.  notice  previously  to  the  indorse- 
ment, that  he  had  no  authority  to  part  with  it,  it  was  held,  that  the 
owner  of  the  bill  might  maintain  trover  against  B.  (/). 

2.  Sight  of  Possession. — The  plaintiff  must  not  only  have  a  right 
of  property  but  a  right  of  possession  also,  and  unless  both  these 
rights  concur,  the  action  will  not  lie.  Hence  where  a  person  leased 
a  house  with  the  furniture  therein,  to  another  for  a  certain  time, 
and  during  the  term  the  furniture  was  wrongfully  taken  in  execution 
by  the  sheriff;  it  was  held,  that  the  landlord  could  not  maintain 
trover  against  the  sheriff  for  the  value  of  the  furniture,  because  the 
landlord  had  not  the  right  of  possession  during  the  demise;  the 
tenant's  property  and  interest  did  not  determine  by  the  sheriff's 
trespass ;  the  tenant  might  have  maintained  trespass  against  the 
wrong-doer,  and  recovered  damages  (^).  So  where  goods  were 
assigned  by  A.,  a  debtor,  to  B.,  his  creditor,  with  a  proviso  for  re- 
demption on  payment  of  the  debt  by  A.  to  B.  on  demand,  and  that 
A.  snould  continue  in  possession  till  default,  and  before  any  demand 
made  by  B.,  the  goods  were  seized  by  the  sheriff  under  B,fi.fa,,  it 
was  held,  that  B.  had  not  such  a  right  of  immediate  possession  as 
to  entitle  him  to  maintain  trover  against  the  sheriff  (A). 

It  is  to  be  remarked,  that  in  the  foregoing  cases,  the  goods  re- 
moved were  personal  chattels,  and  at  the  time  of  the  seizure  con- 
tinued to  be  in  the  qualified  possession  of  the  tenant,  which,  the 
lessor  agreed  he  should  have.  But  where  certain  mill-machinery, 
together  with  a  mill,  had  been  demised  for  a  term  to  a  tenant,  and 
he  without  permission  of  his  landlord  severed  the  machinery  from 

(d)  Roberts  v.  Wyatt,  2  Taunt  268.  Pain  v.  Whittakfr,  1  Ry.  &  M.  99  ;  Fratvi" 

(e)  TreutUl  v.  Barandonj  8  Taunt  lOa        v.  Swantea  (Janal,  1  A.  &  £.  854. 

(/)  Evans  v.  Kymer,  1   B.  &  Ad.  535.  (A)  Bradley  \.  Copley,  1  C.  B.  685.  The 

See  Foster  v.  Pearson,  2  C.  M.  &  R.  849 ;  mortgagor,  therefore,  may  sue  a  wrong- 

Robson  V.  Rolls,  post,  1351.  doer  in  such  a  case  ;  per  Lord  Campbell, 

(g)  Gordon  v.  Harper,  7  T.  R,  9.    Ace.  C.  J.,  Brier  ley  v.  Kendall,  17  Q.  B.  948. 
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the  mill ;  and  it  was  afterwards  seized  under  ^iji.fcu  by  the  sheriiF, 
and  sold  by  him ;  it  was  held,  that  no  property  passed  to  the 
vendee,  and  that  the  landlord  was  entitled  to  bring  trover  for  the 
machinery,  even  during  the  continuance  of  the  term,  for  the  ma- 
chinery being  annexed  to  the  mill  formed  part  of  the  inheritance, 
and  when  wrongfully  severed  became  the  property  of  the  rever- 
sioner (i).  It  is  to  be  observed  also,  that  where  the  bailee  of  goods, 
whether  for  a  time  certain  or  at  will,  misuses  them,  by  treating 
them  in  a  manner  inconsistent  with  the  bailment,  as  by  selling 
them  (k)  (afortioriy  therefore,  if  he  destroys  them(Z),)  the  bailment 
is  determined,  and  the  possessory  title  reverts  to  the  bailor,  and 
entitles  him  to  maintain  trover  either  against  the  bailee,  or  a  bona 
fide  purchaser  (m). 

A.,  a  hop  merchant,  on  several  days  in  August,  sold  to  B.,  by 
contract,  various  parcels  of  hops  ;  part  of  them  were  weighed,  and 
an  account  of  the  weights  together  with  samples  delivered  to  the 
vendee.  The  usual  time  of  payment  in  the  trade  was  the  second 
Saturday  subsequent  to  the  purchase.  B.  did  not  pay  for  the  hops 
at  the  usual  time ;  whereupon  A.  gave  notice,  that  unless  they  were 
paid  for  by  a  certain  day,  they  would  be  resold.  The  hops  were 
not  paid  for,  and  A.  resold  a  part  with  the  consent  of  B.,  who 
afterwards  became  a  bankrupt,  and  then  A.  sold  the  residue  of  the 
hops,  without  the  assent  of  B.  or  his  assignees.  Account  sales  of 
the  hops  so  sold  were  delivered  to  B.,  in  which  he  was  charged 
warehouse-rent  from  the  30th' of  August.  The  assignees  of  B.  de- 
manded the  hops  of  A.,  and  tendered  the  warehouse-rent,  charges, 
&c.,  and,  A.  having  refused  to  deliver  to  them,  brought  trover. 
The  jury  found  that  the  defendant  had  not  rescinded  the  contract 
of  safe.  It  was  held,  that  the  assignees  were  not  entitled  to  main- 
tain trover  to  recover  the  value  of  the  hops ;  inasmuch,  as  the 
party  must  have  not  only  a  right  of  property,  but  a  right  of  pos- 
session ;  and  that  although  a  vendee  of  goods  acquires  a  right  of 
property  by  the  contract  of  sale  (see  ante,  p.  1334),  yet  he  does  not 
acquire  a  right  of  possession  to  the  goods,  until  he  pays  or  tenders 
the  price  (n).  So  where  the  defendants  sold  to  the  plaintiffs  wheat, 
for  which  the  plaintiffs  were  to  pay  by  a  draft  on  a  London  banker : 
the  defendants  delivered  the  wheat  to  a  carrier,  and  sent  the  biU  of 
lading  to  the  plaintiffs,  but  took  the  wheat  again,  and  sold  it  before 
it  came  to  the  plaintiffs'  possession,  because  the  plaintiffs  failed  to 
send  a  draft  on  a  London  banker ;  it  was  held,  that  the  plaintiffs 
could  not  sue  the  defendants  in  trover  for  the  wheat  (o).  It  was 
afterwards  held,  that  the  defendants  would  not  be  justified  in  such 
a  case  in  preventing  the  delivery  of  the  wheat,  unless  the  remitting 

(i)  Farrant  v.  Thompsfm^  5  B.  &  Aid.  (n)  Bloxam  v.  Sanders,  4  B.  &  C.  941. 

826.  Jcc.  Milgate  v.  Kebhk,  ante,  p.  13S4.  See 

(*)  Cooper  V.  milomatt,  1  C.  B.  672.  Miles  v.  Gorton,  2  C.  &  M.  504. 

(0  Co.  Litt.  71,  a.  (o)  fVilmshurst  v.  Bowker,  5  B.  N.  C. 

(m)  Fenn  v.  Bittletton,  7  Exch.  152.  541  ;  7  M.  &  G.  882  (in  error),  S,  a 
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of  a  banker's  draft  in  payment  were  made  by  the  contract  a  con- 
dition precedent  to  the  vesting  of  the  property  in  the  wheat  in  the 
plaintiffs.     Key  v.  Cotesworth,  7  Exch.  595,  ace. 

The  right  of  possession  is  sufficient  without  having  had  actual 
possession  (/>).  Hence,  where  in  trover  the  plaintiff,  as  executor, 
declared  upon  the  possession  of  his  testator,  it  was  held  to  be  suffi- 
cient ;  because  the  personal  property  of  the  testator  was  vested  in 
the  executor ;  and  no  other  person  having  a  right  to  the  possession, 
the  property  drew  after  it  the  possession  in  Taw  (g).  So  if  A.  be 
indeotea  to  C,  and  B.  indebted  to  A.,  and  it  is  agreed  between 
them  that  B.  shall  deliver  goods  to  C,  in  satisfaction  of  the  debt 
due  from  A.  to  C,  and  B.  afterwards  converts  the  goods  to  his 
own  use,  C.  may  maintain  trover  against  B.,  though  C.  never  had 
possession ;  for  by  the  agreement  the  right  was  in  C,  and  the  con- 
version a  wrong  done  to  him  (r). 

3.  Personal  Ooods.—The  subject-matter  of  this  action  is  con- 
fined to  personal  goods.  Hence  trover  will  not  lie  for  things  fixed 
to  the  freehold  («).  But  where  general  damages  were  assessed  on 
a  declaration  in  trover  for  goods,  chattels  and  ^^i/re^  (enumerating, 
among  other  merely  moveable  articles,  stoves,  shelves,  cupboards, 
&c.),  it  was  held,  that  the  word  "  fixtures"  would  not  necessarily 
mean  things  affixed  to  the  freehold,  and  that  judgment  ought  not 
to  be  arrested  (O.  Questions  respecting  the  right  of  what  are 
ordinarily  called  fixtures  principally  arise  between  three  classes  of 
persons  (u). 

Ist  Between  different  descriptions  of  representatives  of  the  same 
owner  of  the  inheritance,  viz.  between  the  heir  and  executor.  In 
this  case,  the  rule  obtains  with  the  utmost  rigour  in  favour  of  the 
inheritance,  and  against  the  right  to  disannex  therefrom,  and  to 
consider  as  a  personal  chattel,  anything  which  has  been  affixed  to 
the  freehold  or  inheritance  (x).  There  is  no  exception,  it  seems,  in 
this  case  in  favour  of  trade  fixtures  erected  by  the  owner  of  the 
land  for  the  more  beneficial  enjoyment  of  it.  Fisher  v.  Dixon, 
12  CI.  &  F.  312. 

2ndly.  Between  the  executor  of  tenant  for  life,  or  in  tail,  and  the 
remainderman  or  reversioner;  in  which  case  the  right  to  fixtures 
is  considered  more  favourably  for  executors  than  in  the  preceding 
case  between  the  heir  and  executor  (x). 

(p)  Sec  as  to  the  difference  between  (r)  Fiewettin  v.  Rave,  1  Bulst.  68,  cited 

trespass  and  trover  in  this  respect  the  in  Bull.  N.  P.  35. 

remarks    of   Pattewn,  J.,  in    Balme    v.  («)  Minshall  v.  Lloyd,  2  M.  &  W.  450. 

Hutton,  1  C.  &  M.  270,  commented  upon  {t)  Sheen  v.  Richie,  5  M.  &  W.  175. 

and  explained  in  Thorpe  v.  Stallwood,  5  («)  Per  Lord   Ellenborough,  C.  J.,   in 

M.  &  G.  760.  Elwes  v.  Maw,  3  East,  51. 

(q)  Hudson  v.  Hudeon,  Latch.  214,  cited  (x)  Ibid, 
7  T.  R.  13. 
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**  In  deciding  whether  a  particular  fixed  instrument,  machine,  or 
even  building,  should  be  considered  as  removable  by  the  executor 
as  between  the  executor  and  the  heir,  or  between  the  executor  and 
the  person  in  remainder,  the  court,  in  the  three  principal  cases  on 
this  subject,  viz,  Lawton  v.  Lawton^  3  Atk.  13;  Lord  Dudley  y. 
Lord  Trarde,  Ambler,  113,  which  were  cases  of  fire-engines  to 
work  a  colliery,  erected  by  the  tenant  for  life ;  before  Lord  Hard- 
wiche;  and  Lawton  v.  Salmon,  1  H.  Bl.  259,  in  notis,  before  Lord 
Mansfield  J  which  was  the  case  of  salt-pans,  and  which  came  on  in 
the  shape  of  an  action  of  trover,  brought  for  the  salt-pans,  by  the 
executor  against  the  tenant  of  the  heir  at  law,  the  court  may  be 
considered  as  having  decided  mainly  on  this  ground,  that  where  the 
fixed  insirumenty  engine,  or  utensil  {and  the  building  covering  the 
same  falls  within  the  same  principle,)  was  an  accessory  to  a  matter 
of  a  personal  nature,  that  it  should  be  itself  considered  as  personalty. 
The  fire-engine,  in  the  cases  in  Atk.  and  Ambler,  was  an  accessory 
to  the  carrying  on  the  trade  of  getting  and  vending  coals,  a  matter 
of  a  personal  nature.  Lord  Hardwicke  says,  in  the  case  in  Ambler, 
*  A  colliery  is  not  only  an  enjoyment  of  the  estate,  but  in  part  car- 
rying on  a  trade.'  And  in  the  case  in  Atk.  he  says,  ^  One  reason 
that  weighs  with  me  is,  its  being  a  mixed  case,  between  enjoying 
the  profits  of  the  land,  and  carrying  on  a  species  of  trade ;  and 
considering  it  in  this  light,  it  comes  very-  near  the  instances  in 
brewhouses,  &c.  of  furnaces  and  coppers.'  Upon  the  same  princi- 
ple, Lord  C.  B.  Comyns  may  be  considered  as  having  decided  (y), 
that  a  cider-mill  should  go  to  the  executor  and  not  to  the  heir,  i,  e. 
as  a  mixed  case  between  enjoying  the  profits  of  the  land,  and  car- 
rying on  a  species  of  trade,  and  as  considering  the  cider-mill  as 
properly  an  accessory  to  the  trade  of  making  cider.  In  the  case 
of  tne  salt-pans.  Lord  Mansfield  does  not  seem  to  have  considered 
them  as  accessory  to  the  carrying  on  a  trade,  but  as  merely  the 
means  of  enjoying  the  benefit  of  me  inheritance.  He  says,  '  The 
salt-spring  is  a  valuable  inheritance,  but  no  profit  arises  fi'om  it, 
unless  there  be  a  salt-work,  which  consists  of  a  building,  &c.  for 
the  purpose  of  containing  the  pans,  &c.,  which  are  fixed  to  the 
ground.  The  inheritance  cannot  be  enjoyed  without  them.  They 
are  accessories  necessary  to  the  enjoyment  of  the  principaL  The 
owner  erected  them  for  the  benefit  of  the  inheritance'  (z).  Upon  this 
principle  he  considered  them  as  belonging  to  the  heir,  as  parcel  of 
the  inheritance,  for  the  enjoyment  of  which  they  were  made,  and 
not  as  belonging  to  the  executor,  as  the  means  or  instrument  of 
carrying  on  a  trade."  Per  Lord  Eilenborovgh,  C.  J.,  delivering 
the  opinion  of  the  court  in  Elwes  v.  Maw,  3  East,  53,  54.  In 
trover,  by  the  executor  against  the  heir,  Lee,  C.  J.,  held,  that 
hangings,  tapestry,  and  iron  backs  to  chimneys,  belonged  to  the 

(y)  In  a  case  cited  in  Lcwton  v.  Lawtonj  let,  and  the  tenant  had  erected  the  gait 
8  Atk.  13,  16.  pans,  it  would  be  different;  see  Earl  qf 

(s)  That  if  the  salt  springs  had  been       Mansfield  v.  Blackhwrnty  6  B.  N.  C.  439. 
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executor,  who  recovered  accordingly  against  the  heir  (a).  But  as 
remarked  by  Mr.  Smith,  in  his  notes  to  EJlwes  v.  MaWy  2  Lead. 
Ca.  99^  these  articles  seem  to  have  been  rather  chattels  than  fix- 
tures, properly  so  called.  Standing  com  belongs  to  a  devisee  of  the 
land,  and  not  to  the  executor  (b) ;  but  a  legatee  of  ^oods  and  stock 
on  the  farm  shall  take  it  from  both  (c).  It  is  agreed,  however,  that 
as  between  the  executor  and  the  heir^  if  there  be  not  any  devisee 
of  the  land,  the  executor  is  entitled  to  standing  com  {d). 

The  3rd  case,  and  that  in  which  the  greatest  latitude  and  indul- 
gence has  always  been  allowed  in  favour  of  the  claim  to  have  any 
particular  articles  considered  as  personal  chattels,  as  against  the 
claim  in  respect  of  freehold  or  inheritance,  is  the  case  between  land- 
lord and  tenant. 

It  is  a  general  rule,  that  where  a  lessee  having  annexed  any 
personal  chattel  to  the  freehold  during  his  term,  afterwards  takes 
it  away,  it  is  waste  (c).  And  so  a  lessee  cannot  even  during  the 
term  maintain  trover  for  fixtures  remaining  affixed  to  the  free- 
hold ;  for  the  principle  of  law  is,  that  whatsoever  is  planted  in  the 
soil,  belongs  to  the  soil,  quicquid  plantatur  solo,  solo  cedit ;  and 
though  the  tenant  has  a  right  to  remove  fixtures  of  a  certain  kind 
during  his  term  or  during  what  may,  for  this  purpose,  be  con- 
sidered as  an  excrescence  on  his  term  (see  post,  p.  1345),  they 
are  not  goods  and  chattels  at  all,  but  parcel  of  the  freehold,  and 
as  such,  not  recoverable  in  trover  (/)  until  severed.  Thus  trover 
will  not  lie  by  the  tenant  after  the  expiration  of  the  term  for  bells, 
even  though  the  landlord  has  subsequently  severed  them  {g).  Nor 
will  it  lie  after  the  expiration  of  the  term  for  a  ladder  and  crane, 
fastened  with  nails  or  screws  to  the  floor  and  joists  above  in  the 
usual  way,  or  for  a  bench  fixed  to  the  wall,  although  they  might 
be  removed  without  injury  to  the  freehold  (A).  Nor  can  a  tenant, 
after  the  expiration  of  the  term,  or  (semble)  during  the  term,  unless 
he  be  a  gardener  bv  trade,  remove  a  border  of  box  planted  on  the 
demised  premises  by  himself  (i).  The  fixtures  in  these  cases,  it 
will  be  observed,  come  within  Lord  EllenhorougKs  rale  of  bein^  "  for 
the  benefit  of  the  inheritance,"  or,  to  use  the  language  of  Parke,  B., 
in  Hellatvell  v.  Eastwood,  "  for  the  permanent  and  substantial  im- 
provement of  the  dwelling."     See  Buckland  v.  Butterfield,  post, 

A  bam  erected  by  the  tenant  upon  pattens  and  blocks  of  timber 
lying  upon  the  ground,  but  not  fixed  in  or  to  the  ground,  may  be 
removed  (k).  So  where  certain  parts  of  a  machine  had  been  put 
up  by  the  tenant  during  his  term,  and  were  capable  of  being  re- 

(a)  Harvey  v.  Harvey y  Str.  lUl.  (/)  Macleintoeh  v.  Trotter,  8  M.  &  W* 

ib)  Spencer' $  case,  Harg.  Co.  Lltt  66,  184. 

b.  IL  (2).  (g)  Lyde  ▼.  RueuU,  1  B.  &  Ad.  894. 

(c)  Wett  V.  Moore,  8  East,  339.  (A)  Wilde  v.  Waters,  16  C.  B.  637. 

{d)  Harg.  Co.  Litt.  66,  b.  n.  (2).  (i)  EmjMm  v.  Soden,  4  B.  &  Ad.  655. 

(0  Per  Lord  Ellenborough,  C.  J.,  8  (k)  OiUtiv  v.  TVf^o/,  Bull.  N.' P.  84. 
Eaat,  51. 
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moved  without  either  injuring  the  other  parts  of  the  machine  or  the 
building,  and  had  been  usually  valued  between  the  outgoing  and 
inconling  tenant;  it  was  held,  that  these  were  the  goods  and 
chattels  of  the  outgoing  tenant,  for  which  he  might  maintain 
trover  (/).  But  these  cases  are  not  properly  cases  of  fixtures  at 
ally  but  of  mere  personal  chattels,  for  which  trover  will  lie,  either 
before  the  expiration  of  the  term  or  after.  Davis  v.  Jones  was 
decided  expressly  on  this  ground  (see  per  Parhe^  B.,  in  Minshall 
V.  Lhydy  2  M.  &  W.  460) ;  and  in  Wansborough  v.  MaUm^  4  A.  &  E. 
884,  where  the  facts  were  similar  to  those  in  Culling  v.  Tuffnall^ 
except  that  the  supports  of  the  bam  in  the  former  case  were 
let  into  the  ground,  the  barn  resting  upon  them  (as  in  CuUing 
V.  Tvffnalt)  by  its  own  weight  alone ;  the  action  was  brought  after 
the  expiration  of  the  term,  and  it  was  held,  that  it  would  lie.  See 
WilUhear  v.  Cottrell^  1  E.  &  B.  674;  HeUawell  v.  Eastwood, 
post. 

On  the  above  rule,  however,  some  exceptions  have  been  en- 
grafted ;  1st,  in  favour  of  utensils  set  up  in  relation  to  trade;  2nd, 
of  matters  of  ornament  (m),  furniture,  &c.,  as  pier-glasses,  hang- 
ings (n),  cornices  (o),  a  wainscot  fixed  only  by  screws,  or  marble 
(i. e.  ornarnentalmsshXe^p))  chimney-pieces  (y);  a  pump  erected  by 
the  tenant  and  slightly  affixed,  so  as  to  be  capable  of  being 
removed  entire  (r),  &c.  "  Things  of  an  ornamental  nature  may  be  in 
a  degree  affixed,  and  yet,  dunng  the  term,  may  be  removed ;  on 
the  other  hand,  there  may  be  that  sort  of  fixing  or  annexation 
which,  though  the  thing  annexed  may  have  been  merely  for  orna- 
ment, will  yet  make  the  removal  of  it  waste."  Per  Dallas,  C.  J., 
Buckland  v.  Butterfieldy  post,  p.  J  346. 

The  exception  relating  to  trade  fixtures  was  established  in 
Poole's  case,  1  Salk.  368,  has  frequently  been  confirmed  since ; 
and  the  present  inclination  of  the  courts  is  to  extend  it  still  further. 
"Where  the  fixed  instrument,  engine  or  utensil  (and  the  building 
covering  the  same  falls  within  the  same  principle)  is  an  accessory 
to  a  matter  of  a  personal  nature,  it  is  itself  considered  as  person- 
alty." Per  Lord  JEllenboroiigh,  C.  J.,  in  Elwes  v.  Maw,  {ante, 
p.  1342).  Thus  in  Lancaster  v.  Eve,  7  Week.  Rep.  C.  P.  260, 
the  question,  whether  a  pile  of  wood  driven  into  the  bed  of  the 
Thames,  and  which  was  used  by  the  plaintiff  to  fasten  his  barges 
to,  was  the  property  of  the  plaintiff  or  of  the  crown  to  whom  the 
bed  of  the  river  belonged,  was  decided  in  the  plaintiff's  favour. 
In  Hellawell  v.  Eastwood,  6  Exch.  296,  the  principle  was  carried 

(/)  Dam»  V.  J<me9,  2  B.  &  Aid.  165.  ( p)  Bishop  ▼.  Elliott,  11  Exch.  112. 

(m)  Penlon    v.    Robart,    2    East,    88  ;  (q)  Per  Lord  Hardwicke,  C,  Lawton  v. 

Wilde  V.  IVatert,  gupra ;  which  is  a  ques-  Lawton,  3  Atk.    15;  which  would  have 

tion  of  fact  for  the  jury;  Leack  y.  Thomas,  been  waste  in  the  time  of  Henry  VII. 

7  C.  &  P.  327.  Herlakenden't  case,  4  Rep.  64. 

(n)  Beck  v.  Rebow,  1  P.  Wins.  94.  (r)  Grymes  ▼.  Boweren,  6  Bingb.  437. 

(o)  See  Avery  v.  Cheslyn,  3  A.  8e  £.  75. 
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etill  further,  and  it  was  held,  that  cotton  "  mules  "  fixed  by  means 
of  screws,  some  into  the  wooden  floors  of  a  cotton  mill,  and  some 
by  being  sunk  into  the  stone  flooring  and  secured  by  molten  lead, 
were,  not  fixtures  removable  during  the  term  only,  but  chattels^  and 
as  such,  distrainable  for  rent.  "  The  only  (question,"  said  ParkCy  B., 
in  delivering  the  judgment  of  the  court, "  is  whether  the  machines, 
when  fixed,  were  parcel  of  the  freehold.  And  this  is  a  question  of 
fact  depending  on  the  circumstances  of  each  case,  and  principally 
on  two  considerations ;  first,  the  mode  of  annexation  to  the  soil  or 
fabric  of  the  house,  and  the  extent  to  which  it  is  united  to  them, 
whether  it  can  be  easily  removed,  integri,  salvi,  et  commodi,  or  not, 
without  injury  to  itself  or  the  fabric  of  the  building;  secondly,  on 
the  object  and  purpose  of  the  annexation^  whether  it  was  for  the 
permanent  and  substantial  improvement  of  the  dweUing,  in  the 
language  of  the  civil  law,  perpetui  usus  causa,  or  in  that  of  the 
Year  Book,  pour  un  profit  del  inheritance,  or  merely  for  a  temporary 
purpose,  or  the  more  complete  enjoyment  and  use  of  it  o^  a 
chattel:*  Waterfall  v.  Penistone,  6  E.  &  B.  876,  and  Trappes  v. 
Barter,  2  C.  &  M.  163,  ace. 

The  above  exceptions,  it  must  be  observed,  are  subject  to  these 
two  limitations :  1st.  That  the  articles  be  removed  during  the 
original  term  or  during  such  further  period  of  possession  by  the 
tenant,  as  he  holds  the  premises  under  a  right  still  to  consider 
himself  as  tenant  {s) ;  and  it  makes  no  difference  that  the  tenant 
has  not  evinced  an  intention  to  abandon  his  right  to  such  fixtures, 
if  his  tenancy  has  in  fact  determined  (0-  Thus,  where  the  defendant 
allowed  a  judgment  by  default  in  ejectment  to  be  signed  against  him 
on  19th  of  February,  on  the  plaintiff  agreeing  not  to  execute  a  writ 
of  possession  before  the  26th  of  March;  it  was  held,  that  the 
tenant  was  not  entitled  to  remove  fixtures  between  those  dates  (ti). 
So  where  the  tenant,  on  quitting,  left,  by  the  landlord's  permission, 
some  fixtures  (unsevered)  on  the  premises,  with  the  hope  that  the 
incoming  tenant  would  purchase  them  (x).  If  the  tenant  does  not 
remove  them  during  the  term,  or  such  further  period  as  above 
mentioned,  they  become  the  property  of  the  landlord  (y).  "  During 
the  term  the  tenant  may  take  away  chimney-pieces  (i.  e.  ornamental 
ones,  ante,  p.  1344),  and  even  wainscot,  which  is  a  very  strong  case, 
but  not  after  the  term;  if  he  did,  he  would  be  a  trespasser ;"  per 
Lord  Hardwicke,  C,  1  Atk.  477.  But  a  tenant  cannot  remove  a 
building  (not  completely  finished  at  the  expiration  of  the  term) 
which  he  has  erected  principally  with  timber  given  to  him  for  that 
purpose  by  his  landlord.    Smith  v.  Mender,  27  L.  J.,  Exch.  83. 

(*)   JFeeton  v.  Woodcock,  7  M.  &  W.  H.  (/)  Leader  v.  Homewood,  27  L.  J.,  C.  P. 

The  tenant's  mortgagee  has    the    same  316. 

right,  as  to   fixtures  erected  before  the  (»)  Heap  v.  Barton,  12  C.  B.  274. 

mortgage.     Hitchwan  v.  Walton,  4  M.  &  (x)  Roffey  v.  Henderson,  17  Q.  B.  574. 

W.  409.  (y)  Lyde  V.  Ruuell,  1  B.  &  Ad.  394. 
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2nd.  That  the  articles  can  be  removed  without  substantial 
injury  to  the  freehold  (z).  "  The  principal,"  said  Lord  Hardwiche^ 
in  Lawton  v.  Lawtotiy  *^  shall  not  be  destroyed  by  the  accessory." 
Thus,  a  conservatory  attached  to  a  house,  and  communicating  with 
it  by  windows  opening  into  it,  and  which,  if  removed,  would  have 
left  one  side  of  the  house  exposed  to  the  weather,  was  held  not 
removable  by  the  assignees  (in  bankruptcy)  of  the  tenant  who  had 
erected  it  (a). 

The  exception  with  regard  to  buildings  erected  for  the  purposes 
of  trade,  was  held,  in  Ehces  v.  Maw^  3  East,  38,  not  to  extend  to 
erections  constructed  by  the  tenant  for  the  ordinary  purposes  of 
husbandry.  Lord  Kenyotiy  indeed,  seems  to  have  been  of  a  con- 
trary opinion  {Dean  v.  A  Haley ,  3  Esp.  11);  and  Mr.  Amos,  in  his 
work  on  Fixtures,  (2nd  ed.,  p.  56,  et  sea.),  controverts  with  much 
force  the  doctrine  of  Lord  EUenborougti  in  the  above  case ;  and 
see  2  Smith's  Lead.  Ca.  99,  in  notis.  The  distinction,  however,  is 
confirmed  by  Wiltshear  v.  Cottrell,  1  E.  &  B.  674.  Now  by  14  4: 
15  Vict.  c.  25,  s.  3, — If  any  tenant  of  a  farm  or  lands  shall,  with 
the  consent  of  his  landlord  and  at  his  own  expense,  erect  any  farm 
buildings,  engine  or  machinery,  either  for  agricultural  purposes  or 
for  the  purposes  of  trade  and  agriculture  mixed,  (which  shall  not 
have  been  erected  in  pursuance  of  some  obligation),  such  buildings, 
&c.  shall  be  the  property  of  the  tenant  and  removable,  notwiUi- 
standing  they  be  permanently  fixed  to  the  soil,  so  as  the  tenant 
making  such  removal  do  not  injure  the  land  or  buildings  of  the 
landlord,  or  otherwise  puts  them  in  as  good  plight  as  they  were 
in  before  the  erection  oi  the  buildings,  &c.  But  uie  tenant,  before 
he  is  entitled  to  remove  the  buildings,  &c.  must  first  give  a  month's 
notice  in  writing  to  the  landlord  or  his  a^ent ;  who  may  then  elect 
to  purchase  the  same,  upon  which  the  right  to  remove  the  build- 
ings, &c.  is  to  cease,  and  the  same  are  to  belong  to  the  landlord. 

The  above  principles  do  not,  of  course,  apply  where  the  tenant 
has  not  himself  erected  the  fixtures  (b) ;  or,  generally,  where  parties 
have  entered  into  an  express  agreement  with  regard  to  them.  A 
covenant  by  a  tenant,  to  3deld  up  in  repair,  at  the  expiration  of  his 
lease,  all  buildings  which  should  be  erected,  during  the  term,  upon 
the  demised  premises,  includes  buildings  erected  and  used  by  the 
tenant  for  the  purpose  of  trade  and  manu&cture,  if  such  buildings 
be  let  into  the  soil,  or  otherwise  fixed  to  the  fireehold,  but  not 
where  they  merely  rest  upon  blocks  or  pattens  (c).  A  covenant  to 
yield  up  at  the  expiration  of  the  term  all  erections  and  improve- 
ments erected,  made  or  set  up  during  the  term,  is  broken  by  the 
removal  of  tlie  sashes  and  framework  of  a  greenhouse  erected 

(«)  Avery  v.   Cheslyn,  3  A.  &  E.  75 ;  (b)  See  Winn  ▼.  /fi^t'%,  5  B.  &  Aid. 

Hellawell  v.  Eastwood,  6  Exch.  312.  625  ;   WUuhear  v.  Cottrell^  1  E.  &  B.  674. 

(a)  Buckland  ▼.  Bntterfield,  2  B.  &  B.  (e)  Nayhr  v.  CoUinge,  1  Taunt.  19. 
54. 
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during  the  term,  the  framework  of  which  was  laid  upon  walls,  built 
for  the  purpose  of  receiving  it,  and  imbedded  in  mortar  thereon  (d); 
and  a  similar  covenant  was  held  in  Martyr  v.  Bradley,  9  Bing. 
24,  to  extend  to  a  pair  of  mill-stones;  and  in  Hasktt  v.  J3urt^  18 
C.  B.  893,  to  a  plate-glass  shop  front.  See  Stansfield  v.  Mayor 
of  Portsmouth,  27  L.  J.,  C.  P.  124.  But  a  covenant  to  deliver  up 
on  the  expiration  of  the  term,  **  locks,  keys,  bars,  bolts,  marble  and 
other  chimney-pieces,  foot-paces,  slabs,  and  other  fixtures  €Lnd 
articles  in  the  nature  of  fixtures,  &c.,"  was  held  not  to  extend  to 
trade  or  tenant's  fixtures,  the  articles  specified  comprising  landlord's 
fixtures  only  (e). 

If  a  landlord,  under  a  distress  for  rent,  sever  fixtures  from  the 
freehold  and  dispose  of  them,  he  is  liable  in  trorer  for  the  artides 
severed  as  goods  and  chattels;  and  it  is  not  open  to  the  defendant 
to  contend  that  the  distress  is  lawful,  because  the  plaintiff  has, 
by  his  declaration,  treated  the  fixtures  as  chattels ;  which  may 
be  distrained,  Dalton  v.  Whittem,  3  Q.  B.  961. 

A  fourth  case,  mz.,  as  between  a  preceding  and  succeeding  in- 
cumbent, has  been  the  subject  of  decision  in  a  late  case.  A  rector 
erected  in  the  garden  of  the  rectory,  hothouses,  about  70  feet  long, 
and  between  10  and  20  feet  high.  They  consisted  of  a  frame  and 
glass-work  resting  on  brick  walls  about  2  feet  high  and  imbedded 
in  mortar  on  these  walls,  the  glass-work  sliding  up  and  down  on 
pulleys  and  not  fixed.  It  was  held,  that  this  erection  never  ceased 
to  be  a  chattel  during  the  rector's  life  nor  at  his  death,  and,  there- 
fore, passed  as  part  of  his  personal  estate  to  his  executors.  "  Any 
matter  of  needless  expense,"  said  Lord  Campbell,  C.  J.,  in  deliver- 
ing the  judgment  of  the  court,  *'or  luxury  or  ornament  in  which 
the  present  incumbent,  to  gratify  his  own  taste,  has  indulged  himself 
(blameaUy  or  not  is  immaterial),  he  is  not  only  not  bound,  but 
he  ought  not,  to  transmit  to  his  successor.  If  the  successor  may 
recover  damages  from  the  executors  because  such  things  have  been 
removed  by  their  testator,  there  can  be  no  doubt  he  in  his  turn 
must  maintain  them,  and  what  he  must  maintain  he  must  bIso 
restore  and  rebuild  when  decayed  by  his  fault,  and  so  the  benefice 
will  become  permanently  saddled  with  a  useless  burthen,  and  an 
indefinite,  it  may  be  ruinous,  expense.  Hothouses,  pineries  and 
conservatories  do  not  in  this  respect  differ  from  oDservatories, 
menageries  or  aviaries;  they  are  equally  what,  in  a  provincial 
constitution  of  1236,  21  Hen.  III.,  cited  in  Wise  v.  Metcalfe  (10 
B.  &  C.  314),  are  called  impenscB  voluptuoscBj  as  distinguished  from 
necessaries^*  (f). 

There  is  no  doubt  that,  by  a  conveyance,  whether  to  a  purchaser 
or  a  mortgagee,  fixtures  annexed  to  the  freehold  will  pass,  unless 

(d)  Wett  V.  Blakeway,  2  »I.  &  G.  729.  (/)  MarHn  v.  Roe,1E.6c  B.  287. 

(e)  Buhop  V.  EllioH,  11  Exch.  118. 

VOL.  11.  U  U 
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there  be  some  words  in  the  deed  to  exclude  them  (/).  The  owner 
of  a  freehold  house,  in  which  there  were  various  fixtures,  sold  it  by 
auction.  Nothing  was  said  about  the  fixtures.  A  conveyance  of 
the  house  was  executed,  and  possession  given  to  the  purchaser,  the 
fixtures  still  remaining  in  the  house ;  it  was  held,  that  they  passed 
by  the  conveyance  of  the  freehold ;  and  that  even  if  they  did  not, 
the  vendor,  after  giving  up  the  possession,  could  not  maintain 
trover  for  them  (g),  A  few  articles  which  were  not  fixtures,  were 
also  left  in  the  house :  the  demand  described  them,  together  with 
the  other  articles,  as  fixtures,  and  the  refusal  was  of  the  fixtures 
demanded;  it  was  held,  that,  upon  this  evidence,  the  plaintifi' could 
not  recover  them  in  this  action  (A).  The  acceptance  of  a  demise 
of  a  house  containing  fixtures  does  not  raise  an  implied  contract  to 
pay  for  such  fixtures  (i).  Where  a  lessee  for  years  mortgaged  his 
lease  and  all  his  estate  and  interest  m  the  premises,  and  afterwards 
became  bankrupt ;  it  was  held,  that  the  mortgagee  might  declare 
in  case,  as  reversioner,  against  the  assignee  of  the  tenant,  for  the 
removal  of  the  fixtures  from  the  premises,  whereby  they  were 
injured ;  and  that  he  was  also  entitled  to  recover  in  trover  against 
such  assignee  the  value  of  all  the  fixtures  removed,  whether  land- 
lord's or  tenant's,  which  were  affixed  to  the  premises  before  the 
execution  of  the  mortgage ;  for,  although  there  was  a  covenant  in 
the  original  lease  to  the  mortgagor  to  deliver  up  to  the  lessor  at 
the  determination  of  the  term  all  fixtures  and  things  to  the  premises 
belon^ng  and  to  belong ;  yet,  all  the  mortgagor's  interest  having 
passed  to  the  mortgagee,  the  latter  had  a  sufficient  interest  to  main- 
tain trover  against  a  person  who  wrongfiilly  removed  them  (A). 

This  action  may  be  maintained  for  an  undivided  part  of  a  chattel, 
e.ff.f  three-fourths  of  a  ship  (/).  A  lessor  cannot  maintain  an  action 
of  trover  against  the  lessee  to  obtain  possession  of  an  indenture 
of  lease,  upon  the  expiration  of  the  term,  by  forfeiture  or 
otherwise  (m). 

4.  Conversion. — It  must  appear  that  the  defendant  has  been 
guilty  of  a  wrongfijl  conversion.  The  wrongfiil  convei'sion  by  the 
defendant  is  considered  as  the  gist  of  the  action.  If  A.  take  the 
horse  of  B.,  and  ride  him,  and  after  that  deliver  him  to  B.,  yet  B. 
may  maintain  trover  against  A.,  for  the  riding  was  a  conversion, 
and  the  re-delivery  will  not  bar  the  action,  although  it  will  go  in 
mitigation  of  damages  (n).     Drawing  out  part  of  me  liquor  in  a 

(/)  Per    Parke t   B.,    in    Hitchman   ▼.  v.  Meagoe,  2  A.  &  £.  170,  arc. 

Walton,  4  M.  &  W.  416.     See   Wheeler  (i)  Gof  v.  Harru,  5  M.  &  G.  573. 

V.   Montefiore,  per   Lord  Denman,   C.  J.,  {k)  Hitchman  v.    Walton,  4  M.  &  W. 

2  Q.  B.  142;   Traj^e  ▼.  Harter,  2  C.  &  409. 

M.  153.  (0  Wotson  ▼.  King,  4  Campb.  272. 

ig)  Cokgrave  ▼.  Dias  Santos,  2  B.  &  C.  (m)  Hall  v.  Ball,  3  M.  &  G.  242. 

76.  (it)  Countets  rf  Rutland'a  ease,  1  Roll. 

{h)  CoUgrave  v.  Dia$  Santos ;  Longstaff  Abr.  5  (L.),  pi.  1. 
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vessel,  and  filling  it  up  with  water,  is  a  conversion  of  the  liquor  (o). 
But  the  mere  taking  away  or  destroying  a  part  of  the  property 
which  remains  in  the  hands  of  a  bailee,  is  not  (semble)  sucn  a  con- 
version that  the  owner  may  sue  in  trover  for  the  whole  (p).  If  A. 
find  the  goods  of  B.,  and  upon  demand  of  the  goods,  answer 
that  he  knows  not  whether  6.  is  the  true  owner,  and  therefore 
refuses  to  deliver  them ;  this  is  not  evidence  of  a  conversion,  if  A. 
keep  them  for  the  true  owner  (y).  A  demand  and  refusal  is  not  a 
conversion,  unless  there  is  at  the  time  a  power  to  give  up  the 
goods,  e,ff.,  where  the  goods  have  been  transferred  by  sale  previously 
to  the  demand  (r).  So  where  the  demand  was  of  a  gun,  (which 
had  burst  while  in  the  possession  of  the  bailee),  in  the  same  good 
plight  as  when  the  bailee  received  it,  it  was  held,  that  the  refusal 
of  a  demand  so  qualified  was  no  evidence  of  a  conversion  (s), 

"  Assuming  to  oneself  the  property  and  right  of  disposing  of 
another  man's  goods  is  a  conversion;"  per  Holt,  C.  J.,  in  Baldwin 
V.  Cohy  6  Mod.  212.  So  a  person  is  guilty  of  a  conversion  who 
takes  the  property  of  one  person  by  assignment  from  another,  who 
has  not  any  authority  to  dispose  of  it  {t) ;  and  it  is  not  necessary 
in  such  case  to  prove  a  demand  and  refusal  (m).  A.,  a  tobacco 
broker,  purchased  in  his  own  name,  for  the  plaintiff,  some  tobacco, 
which  was  then  in  the  king's  warehouse,  and  afterwards  pledged 
the  same,  in  his  own  name,  with  the  defendant,  for  a  sum  of 
money,  and  transferred  it  into  the  defendant's  name  in  the  king's 
warehouse.  The  defendant  was  informed  of  the  plaintiff's  right  to 
the  tobacco,  and  was  applied  to,  both  by  the  plaintiff  and  the 
broker,  to  deliver  the  same  to  the  plaintifl^  but  the  defendant  re- 
fused to  make  the  transfer,  or  to  give  an  order  for  the  delivery.  It 
was  held,  that  the  acts  of  the  defendant  amounted  to  a  conver- 
sion {x).  So  a  servant  may  be  guilty  of  a  conversion,  although  the 
act  be  done  by  him  for  the  benefit  of  his  master ;  "  for  a  person  is 
guilty  of  a  conversion,  who  intermeddles  with  my  property  and  dis- 
poses of  it,  and  it  is  no  answer  that  he  acted  under  authority  from 
another,  who  had  himself  no  authority  to  dispose  of  it"  (y).  But  it 
is  to  be  observed,  that  this  was  the  case  of  an  actual  conversion 
by  the  servant.  For  where  goods,  the  property  of  the  plaintiff, 
had  been,  by  the  servants  of  an  insurance  company,  earned  to  a 
warehouse,  of  which  the  defendant,  a  servant  of  the  company, 
kept  the  key,  and  the  defendant,  on  being  applied  to  by  the  plain- 
tiff to  deliver  them  up,  refused  to  do  so  without  an  order  from  the 
company ;  it  was  held,  that  this  qualified  refusal  did  not  amount 

(o)  Einhardson  v.  Atkintont  1  Str.  576.  error)  2  C.  &  M.  81 ;  Robaon  v.  Rolls,  1 

(  p)  Pkiipott  V.  KelUy,  3  A.  &  E.  116.  M.  &  ftob.  239. 

iq)  Per  Coke,  C.  J.,  2  Bulst.  312.  (u)  Bloxam  v.  Hubbard^  5  East,  407. 

(r)  Edwarde  v.  Hooper,  11    M.  &  W.  (x)  ArCombU  ▼.  Damet,6  East,  538. 

363.  (y)  Stephens  v.  ElwaU,  4  M.  &  S.  259. 

(«)  Rushworth  v.  Taylor,  3  Q.  B.  699.  See  Cranch  v.   White,  1   B.  N.  C.  414  { 

(0  Hurst  1.  Gwennap,  2  Sta.  306.    See  Daoies  v.  Vemm,  6  Q.  B.  443. 
Carlisle  ▼.   Garland,  7  Bingh.  298;  {in 
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to  a  conversion  of  the  goods  by  the  defendant  (ar).  And  a  servant 
18  not,  it  seems,  liable  for  handing  over  goods  to  his  employers, 
unless  he  has  previously  received  notice  of  Sie  title  of  a  third  party 
to  them  (a). 

The  mere  removal  of  a  chattel,  however,  independent  of  any 
claim  over  it  either  in  favour  of  the  party  himsdf  or  any  one  else, 
does  not  amount  to  a  conversion.  Fouldes  v.  WiUoughbyy  8  M. 
&  W.  640.  "  Any  asportation  of  a  chattel  for  the  use  of  the  de- 
fendant or  a  third  person,  amounts  to  a  conversion ;  for  this  simple 
reason,  that  it  is  an  act  inconsistent  with  the  general  right  of 
dominion  which  the  owner  of  the  chattel  has  in  it,  who  is  aititled 
to  the  use  of  it  at  all  times  and  in  all  places.  When,  therefore,  a 
man  takes  that  chattel,  either  for  the  use  of  himself  or  another,  it 
is  a  conversion ;"  per  Alderson,  B.,  S.  C,  But  "  a  simple  asporta- 
tion of  a  chattel,  without  any  intention  of  making  fuither  use  of  it, 
although  it  may  be  a  sufficient  foundation  for  an  action  of  trespass, 
is  not  sufficient  to  establish  a  conversion ;"  per  Lord  Ahinger^  C.  B., 
8,  C.  Where,  therefore,  C,  to  whose  order  goods  were  consigned 
to  be  held  at  the  disposal  of  A.,  the  glaintiff's  agent,  landed  and 
warehoused  the  goods,  and  paid  the  duty  on  them,  and  the 
wharfinger,  without  the  knowledge  of  C,  removed  the  goods  to 
another  warehouse,  where  they  were  accidentally  burnt;  it  was 
held,  that  the  plaintiff  could  not  maintain  trover  against  C,  although 
the  jury  found  that  C.  was  not,  as  a  prudent  man,  doing  his  bSt 
for  the  benefit  of  the  owner,  but  with  a  view  to  his  own  profit  (J). 
So  where  the  defendant  turned  off  his  land  the  plaintiff's  servants, 
who  were  occupied  in  removing  the  plaintiff's  goods  which  were 
thereon,  but  who  had  made  no  previous  request  to  the  defendant 
for  permission  to  remove  them  (c). 

In  a  case  where  the  defendant  had  taken  the  plaintiff's  boat  for 
the  purpose  of  assisting  the  plaintiff,  and  firom  a  motive  of  kindness 
to  him,  and  the  boat  was  sunk  in  the  endeavour,  Lord  EUen- 
borough,  C.  J.,  was  of  opinion,  that  the  act  of  the  defendant  could 
not  be  deemed  an  illegal  conversion  {d).  Trover  will  lie  for  the 
misdelivery  of  goods  bv  a  warehouseman,  although  such  misdelivery 
has  occurred  by  mistake  only  (e). 

With  respect  to  negotiable  instruments,  e.  y.,  bank  notes,  pos- 
session is  prima  facie  evidence  of  property ;  and  persons  holding 
them  cannot,  without  strong  evidence  of  fraud,  be  compdied  by 
any  prior  holder,  who  may  have  been  robbed,  to  disclose  the 
manner  in  which  they  received  them  (/).  "  For  the  purpose  of 
rendering  bills  of  exchange  negotiable,  the  right  of  property  in  them 

(s)  Alexander  v.  Southey,  5  B.  &  Aid.  {d)  Drake  v.  Shorts,  4  Esp.  1^. 

247.  (e)  Devereux  v.  Barclay,  2  B.  &  Aid. 

(a)  Powell  V.  Hoyland,  6  Kxch.  67.  702. 

(6)  Heald  V.  Carey,  11  C.  B.  977.  (/)  King  v.  MHtom,  2  Cinnl>b.  5. 
(c)  Thorogood  v.  Robiiuon,  6  Q.  B.  769. 
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passes  with  the  bills.  Every  holder,  with  the  bills,  takes  the  pro- 
perty, and  his  title  is  stamped  upon  the  bills  themselves.  The 
property  and  the  possession  are  inseparable.  This  was  necessary 
to  make  them  negotiable ;  and  in  this  respect  they  differ  essentially 
from  goods  of  which  the  property  and  possession  may  be  in  dif- 
ferent persons"  (^).  An  excnequer  bill,  the  blank  in  which  was 
not  filled  up,  having  been  placed  for  sale  in  the  hands  of  A.,  he, 
instead  of  selling  it,  deposited  it  at  his  banker's,  who  made  him 
advances  to  the  amount  of  the  value.  A.  afterwards  becoming 
bankrupt ;  it  was  held,  that  the  owner  of  the  exchequer  bill  could 
not  maintain  trover  against  the  bankers,  the  property  in  such  an 
exchequer  bill,  like  bank-notes  and  bills  of  exchange  indorsed  in 
blank,  passing  by  delivery  (A).  A  banker  discounts  a  bill  drawn 
on  a  customer,  and  by  acceptance  made  payable  at  his  bank,  after 
notice  from  the  customer  that  it  has  been  lost  by  the  holder,  and 
afterwards  debits  his  customer  with  the  amount  of  the  bill,  and 
writes  a  discharge  on  it,  and  delivers  it  up  to  the  customer  as  the 
banker's  voucher  of  his  account;  it  was  neld,  that  the  banker  is 
thereby  guilty  of  a  conversion,  and  the  loser  of  the  bill  may  recover 
in  trover  wiUiout  a  previous  demand  (i).  So  where  a  person  re- 
ceives a  bill  for  a  certain  purpose  only,  and  transfers  it  in  violation 
of  that  purpose,  he  is  liable  in  trover  (k).  But  if  the  authorization 
be  to  get  the  bill  discounted  and  apply  the  proceeds  in  a  particular 
manner,  and  the  party  to  whom  the  bill  is  handed  over  for  that  pur- 
pose indorses  it,  but  misapplies  the  proceeds,  he  is  not  liable  in  trover 
(for  he  has  done  nothing  with  the  bill  he  was  not  authorized  to 
do) ;  but  for  money  had  and  received  only  (I),  A  person  having 
three  bills  of  exchange,  applied  to  a  country  hanker,  with  whom 
he  had  not  had  any  previous  dealings,  to  give  for  them  a  bill  on 
London  of  the  same  amount ;  this  biU  was  afterwards  dishonoured : 
it  was  held,  that  as  there  was  a  complete  exchange  of  securities, 
trover  would  not  lie  for  the  three  bills  of  exchange  (m). 

Although  it  appears  formerly  to  have  been  doubted  whether  in 
the  case  of  a  tortious  taking,  the  plaintiff  was  not  confined  to  an 
action  of  trespass,  yet  it  is  now  agreed,  in  such  case,  that  the  plain- 
tiff has  his  election  to  bring  either  trespass  or  trover;  for  a  tort 
may  be  qualified,  though  it  cannot  be  increased  (n). 

If  A.  lodges  jewels,  sealed  up,  at  a  banker's,  for  safe  custody 
only,  and  the  banker  breaks  open  the  box,  and  pawns  the  jewels 
to  another;  A.  may  maintain  trover  against  the  pawnee  ror  the 
conversion  of  the  jewels  to  his  own  use  (o).    In  an  action  of  trover 

ig)  Per  Eyre,  C.  J.,  delivering  judg-  ante,  p.  1839. 

mcnt,  CoUint  v.  Martin,  1  B.  &  P.  651.  (/)  Palmer  v.  Jarmain,  2  M.  &  W.  282. 

(A)  fVookey  v.  Pole,  4  B.  &  Aid.  1.   See  (m)  HornbUwer  v.  Proud,  2  B.  &  Aid. 

BrandoQ  T.  Bamett,  3  C.  B.  519.  327. 

(i)  Lovell  V.  Martin,  4  Taunt.  799.  (n)  BUhop  v.  Montague,  Cro.  Jac  50. 

(Ar)  Robeon  v.  RoUe,  1  M.  &  Hob.  239 ;  (a)  Hartop  v.  Hoare,  2  Str.  1187. 
Atkins  V.   (hoen,  4  A.  &  £.  819.    See 
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for  plate,  it  appeared  that  the  plaintiff  claimed  under  a  remainder- 
man,  against  the  defendant,  to  whom  it  was  pawned  by  the  tenant 
for  life.  That  I.  S.,  by  will,  gave  his  plate  to  trustees,  for  the  use 
of  his  wife,  durante  mduitat€y  requiring  her  to  sign  an  inventory, 
which  she  did  at  the  time  the  plate  was  delivered  into  her  pos- 
session. She  afterwards  pawned  it  with  the  defendant  for  a  valuable 
consideration,  who  had  no  notice  of  the  settlement ;  and  before  the 
commencement  of  this  action  she  died.  A  demand  and  refusal  was 
proved.  After  verdict  for  plaintiff,  the  court  were  of  opinion,  on  a 
case  reserved,  that  the  defendant  was  bound  to  deliver  up  the  plate, 
without  being  paid  the  money  he  had  advanced  on  it ;  observing, 
that  the  point  was  clearly  established,  and  the  law  must  remain  as 
it  is,  until  the  legislature  thought  fit  to  provide,  that  the  possession 
of  such  chattels  shall  be  a  proof  of  ownership  (p).  By  1  Jac.  I. 
c.  21,  the  sale  of  any  goods  wrongfully  taken  to  any  pawnbroker  in 
London,  or  within  two  miles  thereof,  shall  not  alter  the  property. 
If  goods  stolen  are  pawned,  the  owner  may  maintain  trover  against 
the  pawnbroker  (9).  So  if  a  person  who  has  no  title  to  goods, 
(having  previously  transferred  them  by  a  bill  of  sale  to  a  third 
party),  pledge  them,  the  pawnbroker  may  {semble)  set  up  the  jus 
tertii  in  an  action  brought  against  him  by  the  pledgor ;  for  the  real 
owner  (the  third  party)  may  recover  against  him{r).  And  as  he 
may  show  that  the  plaintiff  never  had  any  title,  so  he  may  show 
that  the  plaintiff's  title  has  since  determined,  as  by  the  appoint- 
ment of  an  administrator  since  the  bailment  or  pledge  (s),  A  pawn- 
broker has  no  right,  under  the  39  &  40  Geo.  III.  c.  99,  s.  17,  to 
sell  unredeemed  pledges  after  the  expiration  of  a  year  from  the 
time  the  goodis  were  pledged,  if  the  original  owner  before  sale 
tender  him  the  principal  and  interest  due  {t).  A  pawnbroker,  who, 
in  taking  pledges,  omits  to  pursue  the  course  required  by  s.  6, 
acquires  no  property  in  the  pledges,  and  cannot  maintain  a  lien  on 
them  against  the  assignees  of  a  bwikrupt  pawnor  (u).  But  the  section 
is  complied  with,  if  die  pawnbroker  inserts  in  tlie  memorandum  he 
delivers  to  the  pawnor  a  statement  of  the  matters  specified  in  that 
section  on  the  information  of  the  pawnor,  although  such  information 
be  false,  provided  the  insertion  be  made  bond  fide  and  in  ignorance 
of  its  falseness  (^ar). 

If  a  tradesman  sell  goods  to  be  paid  for  on  delivery,  and  his 
servant,  by  mistake,  delivers  them  without  receiving  the  money, 
he  may,  after  demand  and  refusal  to  deliver  or  pay,  bring  trover 
for  the  goods  against  the  purchaser  ( y).  So  where  iron  was  to  be 
delivered  under  a  contract  that  certain  bills  outstanding  against  the 
plaintiff  should  be  taken  out  of  circulation,  and  afler  part  of  the 

(  p)  Hoare  ▼.  Parker,  2  T.  R.  876.  sessed,'*  per  Martin,  B.,  S.  C. 

(q)  Packer  v.  GUHet,  2  Campb.  336,  n.  (0  Walters  v.  SmUh,  5  B.  &  Aid.  439. 

(r)  Cheesman  v.  ExaU,  6  Exch.  3il.  (u)  Fergusson  v.  Norman,  6  B.  N.  C.  76. 

(#)  Thorne  v.  Tilbury,  27  L.  J.,  Exch.  (x)  Jttenboroughw.  London, S  Exch, 661. 

407  ;   semble,  under  the  plea  of  "  not  pos-  (y)  Per  Bayley,  J.,  2  B.  &  Aid.  Z29,  n. 
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iron  had  been  delivered,  and  no  bills  had  been  taken  out  of  circula- 
tion,  the  plaintiff  stopped  the  further  delivery,  and  brought  trover 
for  what  had  been  delivered;  it  was  held,  that  the  action  would 
lie(;zr). 

If,  upon  an  information  of  seizure,  the  goods  be  condemned,  no 
action  will  lie  for  them.  (Ante^  p.  1303.)  But  if  there  be  no  con- 
demnation, and  the  goods  were  not  liable  to  be  seized,  ti^espass  or 
trover  will  lie  against  the  officer  for  them  (a). 

If  the  vendor  of  a  leasehold  estate  delivers  the  conveyance  as  an 
escrow  to  take  effect  on  payment  of  the  residue  of  the  purchase- 
money,  the  property  in  tne  title-deeds  is  so  vested  in  the  vendee, 
that  the  vendor  obtaining  possession  of  them  and  pawning  them, 
confers  on  the  pawnee  no  right  to  detain  them  after  tender  of  the 
residue  of  the  purchase-money  (J).  But  a  vendor  of  land,  who  has 
made  an  absolute  conveyance  of  the  le^l  estate  to  the  vendee,  has 
no  lien  on  the  title-deeds  for  the  unpaid  purchase-money  (c).  When 
property  in  land  passes  by  a  deed,  the  property  in  the  deed  passes 
with  it  (rf ).  Thus  the  mortgagee  in  fee  may  sue  a  third  party,  with 
whom  the  mortgagor  has  deposited  the  title-deeds  as  a  security  for 
advances  (e).  An  estate  was  conveyed  in  1803,  by  J.  B.  to  W^  H., 
who,  in  1812,  conveyed  it  to  A.  H.,  and  he  sold  it  in  1826  to  the 
plaintiff.  The  first  vendor  did  not  deliver  up  the  title-deeds.  In 
1824  he  was  sued  by  A.  H.,  the  then  owner  of  the  estate,  for  the 
deeds,  and  a  verdict  was  recovered  against  him,  but  the  judgment 
was  not  docquetted.  The  first  vendor  absconded,  and  in  1826  ob- 
tained a  sum  of  money  as  on  a  mortgage  of  the  estate  fi*om  one  of 
the  defendants,  with  whom  he  deposited  the  deeds.  On  trover 
brought  in  1829,  after  demand  and  refusal ;  it  was  held,  that  the 
plaintiff,  being  the  legal  owner  of  the  estate,  might  recover  the 
deed  from  the  mortgagee  without  tendering  the  mortg^e-money  (/). 
By  a  postnuptial  contract,  B.  conveyed  to  plaintiffi,  as  trustees 
for  his  wife,  property,  the  title-deeds  of  which  ne  obtained  from  the 
trustees,  and  deposited  with  the  defendants  as  a  security  for  money 
advanced ;  it  was  held,  that  the  plaintiffs  were  entitled  to  maintain 
trover  for  the  deeds ;  for,  upon  the  deposit,  the  defendant  acquired 
no  more  than  a  right  to  go  into  a  court  of  equity  to  compel  a  legal 
conveyance  (i^),  and  such  right  did  not  constitute  the  defendants 
purchasers  witfiin  the  27  Eliz.  c.  4,  s.  2,  which  enacts,  "  that  every 
conveyance  of  land  made  for  the  intent  to  defraud  such  persons  as 
have  purchased  in  fee  simple,  fee  tail,  for  lives,  or  years,  the  same 

(s)  Bithop  Y.  SMliito,  2  B.  &  Aid.  S29,  n.  But  see  Davie»  v.  Vernon,  6  Q.  B.  448. 

(a)  Tinkler  Y.  PooU,  5  Burr.  2657.  (/)  Harrington  v.  Price,  8  B.  &  Ad. 

b)  Hooper  v.  Ramsbottom,  6  Taunt  12.  170. 

^   Goode  y.  Burton,  I  Exch.  189.  (g)  See  Lister  ▼.  Tnmer,  15  L.  J.,  Ch. 


n 


(d)  Lord  v.  Wardle,  3  B.  N.  C.  680.  886. 

(r)  Newton  y.  Beck,  27  L.  J.,  Exch.  176. 
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land  so  formerly  conveyed,  shall  be  deemed  to  be  utteriy  void  *'  (A). 
A  lessor  cannot  maintain  trover  against  his  lessee  for  an  expired  or 
forfeited  lease  (»).  On  the  rescission  of  a  contract  for  the  sale  of 
land,  the  vendee,  who  has  prepared  the  deed  of  conveyance  at  his 
own  expense,  may  maintain  trover  for  it  (j). 

As  the  master  of  a  ship  has  no  general  authority  by  law,  in  the 
absence  of  his  employers,  to  sell  the  ship  entrusted  to  his  care,  but 
only  an  implied  authority  to  act  for  the  benefit  of  the  concern, 
exercising  a  sound  discretion,  such  as  the  owner  himself  would 
exercise  if  he  were  upon  the  spot,  it  follows,  that  the  owner  of 
a  ship  may  recover  in  an  action  of  trover  from  a  vendee  claiming  by 
purchase  from  the  master,  unless  the  vendee  can  show  that  the  ship 
was  sold  by  the  master  under  such  an  urgent  necessity  as  would 
have  induced  the  owner  to  have  sold  the  ship  if  he  had  been  pre- 
sent (A) ;  as  where  the  ship  was  totally  wrecked,  and  a  large  part 
of  the  cargo  damaged,  in  a  distant  country  (/).  So,  the  captain  of  a 
ship  has  no  authonty  to  sell  the  csrgo,  except  in  cases  or  absolute 
necessity ;  and,  therefore,  where,  in  the  course  of  a  voyage  from 
India,  the  ship  was  wrecked  off  the  Cape  of  Good  Hope,  and  some 
indigo,  which  was  part  of  the  cargo,  was  saved,  and  tne  same  was 
there  sold  by  public  auction,  by  the  authority  of  the  captain,  acting 
bond  fide  according  to  the  best  of  his  judgment,  for  the  benefit  of 
all  persons  concerned,  but  the  jury  found  that  tfiere  was  no  abso- 
lute necessity  for  the  sale ;  it  was  held,  that  the  purchaser  at  such 
sale  acquired  no  title,  and  the  indigo  having  been  sent  to  this  country, 
that  the  original  owners  were  entitled  to  recover  its  value  (m). 
Although  the  captain  of  a  ship  find  it  impossible  to  reach  his  port 
of  destination,  he  has  not  any  implied  authority,  as  the  agent  of 
the  shippers,  to  sell  the  cargo  for  tneir  benefit  in  a  foreign  port  into 
which  he  is  driven ;  and  if  he  does  so,  although  it  should  appear 
that  he  acted  bona  fide  for  the  interest  of  all  persons  concerned  in 
the  adventure,  yet  such  sale  will  be  considered  as  a  tortious  conver- 
sion, for  which  the  ship-owner  is  liable  (n).  As  to  the  master's 
power  to  hypothecate  his  cargo,  see  ante^  p.  1037. 

A.  entrusted  B.  with  goods  to  sell  in  India,  agreeing  to  take  back 
from  B.  what  he  should  not  be  able  to  sell,  and  allowing  him  what 
he  should  obtain  beyond  a  certain  price,  with  liberty  to  sell  them  for 
what  he  could  get,  if  he  could  not  obtain  that  price.  B.,  not 
having  been  able  to  sell  the  goods  in  India  himself,  left  them  with 
an  agent  to  be  disposed  of  by  him,  directing  the  agent  to  remit  the 
money  to  him  (B.)  in  England.     It  was   held,  that  A.  could  not 

(A)  Kerriton  v.  Dorrien,  9  Bing.  76.  (/)  Ireland  v.  Thomt>ton,  4  C.  B.  U9. 

(t)  Hall  T.  Ballj  8  M.  &  G.  242.  (m)  Freeman  v.  Tha  Eoit  India  Companif, 

U)  Esdaile  V.  Oxenham,  S  B.  &  C.  225.  5  B.  &  Aid.  617. 

(k)  Hayman  ▼.  Moulton,  5  Esp.  65.  (n)  Fan  Omeron  v.  Dowickf  2  Campb.  42. 
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maintain  troyer  agaiost  B.  for  the  goods  (o).    Where  goods  were 

£  laced  in  the  hands  of  a  factor  for  sale,  and  he  indorsed  the  bills  of 
iding  to  the  defendants,  who  thereupon  accepted  a  bill  for  him,  and 
he,  at  the  same  time,  directed  the  defendants  to  sell  the  goods 
and  reimburse  themselyes  the  amount  of  the  bill  out  of  the  proceeds : 
it  was  held,  that  the  defendants  having  sold  the  goods,  could  not 
be  sued  for  them  in  trover  by  the  original  owner  (p).  It  seems,  that 
the  original  owner  might  have  maintained  an  action  for  money  had 
and  received  for  the  proceeds,  and  that  the  defendants  could  not 
have  retained  the  amount  of  the  money  advanced  to  the  factor  (a). 
Trover  will  not  lie  for  goods  irregularly  sold  under  a  distress ;  the 
11  Geo.  II.  c.  19,  B.  1§,  having  declared  that  the  party  selling 
should  not  be  deemed  a  trespasser  ab  initio^  and  having  given  an 
action  on  the  case  to  the  party  grieved  by  such  sale  (r).  But  if  a 
party  pay  money  in  order  to  redeem  his  goods  from  a  wrongful 
aistress  for  rent,  he  may  maintain  trover  against  the  wrongdoer  ($) ; 
for  obtaining  goods  under  an  abuse  of  legal  process  is  a  conver- 
sion (t) :  secu&f  where  the  goods  were  obtained  under  a  threat,  that 
if  they  were  not  delivered  up  the  expense  of  a  bankruptcy  would 
fall  upon  him  (the  holder  of  the  goods),  and  the  commissioner 
would  be  very  severe  with  him(z().  So  trover  will  lie  by  the  as- 
signees of  a  bankrupt  as;ainst  a  sheriif,  who  sells  goods  to  satisfy 
an  invaKd  as  well  as  a  valid  execution  against  a  bankrupt,  in  order 
to  recover  the  surplus  (a:). 


II.  By  whom  and  against  whom  Trover  may  be  maintained. 

One  joint-tenant,  tenant  in  common,  or  coparcener,  cannot  bring 
trover  against  his  companion  for  goods  remaming  in  his  possession, 
because  the  possession  of  one  is  the  possession  of  both ;  if  trover 
be  brought,  the  joint  tenancy,  &c.  is  good  evidence  upon  the  plea 
of  Not  Guilty  (y).  Upon  this  principle  it  was  held,  that  A.,  a 
member  of  an  amicable  society,  who  had  been  entrusted  with  a 
box,  containing  the  sums  of  money  subscribed,  and  who  was  bound 
by  bond  to  keep  it  safely,  could  not  maintain  trover  against  B., 
another  member  of  the  same  society,  and  a  stranger,  in  a  case 
where  B.  had  got  possession  of  the  box  ;  carried  it  away ;  and  de- 
livered it  to  the  stranger;  Buller,  J.,  observing,  that  it  was  ad- 
Co)  BromUv  v.  CoMPeU,  2  B.  &  P.  i38.       ante,  p.  689. 

(p)  SHtrneid  v.  Holden,  4  B.  &  C.  6.  («)  SMpwick  v.  Blanekard,  6  T.  R.  298. 

But  ordioarily  a  factor  cannot  delegate  his  (0  Orainger  v.  Hill,  4  B.  N.  C.  212. 

auibority  ;  Story  on  Agency,  a.  13.  {u)  Powell  v.  Hoyland,  6  Exch.  67. 

{q)  Cochran  v.  Irlam,  2  M.  &  S.  302, ace,  Ix)  Stead  v.  Qascoigne,  8  Tauot.  527. 

But  tee  Stepkeru  v.  Badcock,  3  B.  &  Ad.  (y)  2  Leon.  220,  case  278.    See  post, 

854.  p.  1359. 

(r)  Wallace  t.  King,  I  H.  Bl.  13.    See 
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mittedy  that  one  of  the  defendants  was  a  member  of  the  society, 
and,  consequently,  had  a  general  property  in  the  box;  that  a 
special  property  could  not  give  a  right  in  this  action  against  a 
general  property.  The  custody  only  was  committed  to  the  plaintiff, 
the  property  remained  in  the  society  {z).  So  if  a  thing  be  depo- 
sited by  one  with  the  authority  of  another,  and  received  by  the 
bailee  to  keep  on  the  joint  account  of  the  two,  one  alone  cannot 
lawfully  demand  it  without  the  consent  of  the  other,  so  as  to  main- 
tain trover  upon  the  bailee's  refusal  to  deliver  it  (a).  After  an  act 
of  bankruptcy  committed  by  one  of  two  partners,  joint  effects 
were  sent  away,  which  came  to  the  defendant's  hands :  then  the 
solvent  partner  died,  leaving  the  defendant  his  executor,  and  after- 
wards a  commission  of  bankrupt  was  taken  out  a^inst  the 
surviving  partner,  and  his  estate  assigned  to  the  plaintiffs ;  it  ¥ras 
held,  that  they  were  tenants  in  common  with  the  solvent  partner, 
and  afler  his  decease,  with  his  representative,  by  relation  from  the 
act  of  bankruptcy  ;  and,  consequently,  could  not  maintain  trover 
against  the  defendant,  claiming  under  such  solvent  partner  (ft). 

If  one  tenant  in  common  merely  takes  the  thin^  in  common  out 
of  the  possession  of  his  companion,  and  carries  it  away,  there  no 
action  lies  by  the  other  tenant  in  common ;  but  if  he  destroy  the 
thing  in  common,  the  other  may  bring  trespass  or  trover  (c).  As 
where  it  appeared  that  one  tenant  in  common  of  a  ship  had  forcibly 
taken  it  out  of  the  possession  of  liis  companion,  and  secreted  it 
from  him,  so  that  he  knew  not  where  it  was  carried,  and  changed 
the  name  of  it,  and  it  aflerwards  got  into  the  hands  of  a  third 
person,  who  sent  it  on  a  foreign  voyage,  where  it  was  lost.  Lord 
King^  C.  J.,  lefl  it  to  the  jury,  whether,  under  the  circumstances, 
the  destruction  was  not  by  the  defendant's  (the  tenant's  in  common) 
means;  and,  the  jury  finding  in  the  affirmative,  the  court,  approving 
of  the  chief  justice's  direction,  refused  to  set  aside  the  verdict  (d). 
The  preceding  case  proceeded  upon  the  principle,  that  there  was  a 
destruction  of  the  subject-matter;  and  it  is  now  established,  that 
one  tenant  in  common  cannot  recover  for  a  chattel  in  trover  against 
his  companion,  without  first  proving  a  destruction  of  the  chattel, 
or  something  that  is  equivalent  to  it.     Hence,  where  one  of  two 

(«)  HolUday  v,  Camsell,  1  T.  R.  658.  the  whole  of  a  ship  by  one  who  is  only  a 

(a)  May  v.  Harvey ^  13  East,  197>     But  part  owner,  in  exclusion  of  the  right  of 

if  the  bailee,  under  such  circumstances,  do  another,  is  not  equivalent  to  the  destruc- 

deliver  it  to  one  of  the  bailors  at  his  sole  tion  of  the  subject-matter  so  as  to  enable 

request,  the  two  cannot  maintain  an  action  his  co-tenant  to  maintain  trover  agfainst 

against  the  bailee  for  the  breach  of  his  him  for  it ;  Heath  v.  Hubbard,  i  East, 

undertaking  ;  Brandon  v.  Scott,  26  L.  J.,  1 10.     But  if  the  sale  of  the  subject-matter 

Q.  B.  163.  of  a  tenancy  in  common  be  such  as  to 

(6)  Smith  v.  Stakes,  1  East,  368.     See  alter  the  property  in  it,  and  deprive  the 

ante,  p.  1 157.  co-tenant  of  his  power  to  enforce  his  legal 

(c)  Brammel  v.  Jones,  B.  R.  T.  22  Geo.  rights   against  the  party  in    possession 
III.,  MS.  {e,g,  if  the  chattel  has  been  sold  in  mar- 

(d)  Bamarditton  ▼.   Chapman,  cited  4  ket  overt),  that  would  (tembU)  be  a  con- 
East,  121.     It  seems  that  the  mere  sale  of  version ;  Hiayhew  v.  Herrick,  7  C.  B.  229. 
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tenants  in  common  of  a  whale^  cut  it  up  and  expressed  the  oil ;  it 
was  held,  that  such  alteration  in  the  form  of  the  property  did  not 
amount  to  a  tortious  conversion,  so  as  to  enable  the  companion  to 
maintain  trover;  for  the  act  done  was  an  application  of  the  whale 
to  the  only  purpose  which  could  make  it  profitable  to  the  owners, 
and  tended  to  preserve  it  instead  of  destroying  it;  and  as  the  parties 
were  clearly  tenants  in  common  of  the  whale,  they  became  tenants 
in  common  of  the  produce,  after  it  was  converted  into  oil  (e). 
Note,  It  was  admitted  that  the  taking  by  the  defendant,  and  the 
refusal  to  deliver  on  demand,  was  not  any  misfeasance  in  a  tenant 
in  common,  and  did  not  give  a  right  of  action.  See  Cubitt  v. 
Porter,  8  B.  &  C.  267;  where  it  was  held,  that,  where  an  ancient 
wall  was  pulled  down  by  one  of  two  tenants  in  common  with  the 
intention  of  rebuilding  it,  and  a  new  wall  was  built  of  a  greater 
height  than  the  old  one,  this  was  not  such  a  total  destruction  of 
the  wall  as  to  enable  one  of  the  tenants  in  common  to  maintain 
trespass  against  the  other.  Secwi  {semble),  where  a  chimney  is 
built  upon  it.     Stedman  v.  Smithy  26  L.  J.,  Q.  B.  314. 

The  rule  that  one  tenant  in  common  cannot  bring  trover  against 
his  companion,  holds  only  in  those  cases  where  the  law  considers 
the  possession  of  one  to  be  the  possession  of  both.  Hence,  where 
A.  is  tenant  in  fee  of  one  fourth  part  of  an  estate,  and  B.  tenant  in 
common  with  him,  of  tlie  other  three  parts,  for  a  term  of  years, 
without  impeachment  of  waste,  if  A.  cut  down  any  trees,  and  B. 
take  them  away,  A.  may  maintain  trover;  for  though  B.,  being 
dispunishable  of  waste,  might  cut  down  what  trees  he  would,  yet 
trees  having  an  inheritable  quality,  and  B.  not  having  any  interest 
in  the  inheritance,  he  cannot  take  the  trees  when  fellea  by  him 
who  has  the  inheritance,  and,  consequently,  his  possession,  being 
tortious,  cannot  be  said  to  be  the  possession  of  the  other  (/).  It 
is  to  be  observed  also,  that  if  one  joint-tenant,  &c.  bring  trover, 
without  his  companion,  against  a  stranger,  the  defendant  cannot 
give  the  joint-tenancy,  &c.  in  evidence  on  the  general  issue,  so  as  to 
bar  the  plaintiff  of  his  action,  but  only  to  prevent  him  from  re- 
covering any  more  than  his  own  share  in  the  value  of  the  property 
in  question  where  such  property  is  divisible  (g);  for  it  is  a  general 
rule,  that  the  defendant  can  avail  himself  of  an  objection  of  this 
sort,  viz,  that  all  the  part  owners  in  a  chattel  have  not  joined  in  an 
action  of  trespass  or  tort,  brought  in  respect  of  such  chattel,  by  a 
plea  in  abatement  only  (A) ;  and  if  one  of  two  part  owners  of  a 
chattel  sue  alone  for  a  tort,  and  the  defendant  do  not  plead  in 
abatement,  and  the  part  owner  recover  for  his  share,  the  other  part 
owner  may  afterwards  sue  alone,  and  the  defendant  cannot  plead 
in  abatement  of  such  action  (t). 

(e)  Fenningt  v.  Lord  Grenvitte,  1  Taunt.  Barnarditton  v.  Oiapman,  cited  4  East, 

241.  121. 

(/)   West  V.  Patmore,  Bull.  N.  P.  35.  (A)  Bioxam  v.  Hubbard,  5  Eaat,  420. 

{g)  Nelthorpe  v.  Farrington,2LeY,  118  ;  (•)  Sedgworth  ▼.  Overend,  7  T.  R.  279. 
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Trover  will  lie  against  a  corporation  (A) ;  who  may  be  guilty  of  a 
conversion  by  the  act  of  their  agent,  acting  under  the  direction  of 
a  committee  for  managing  the  affairs  of  the  company  (/) ;  and 
though  such  agent  be  not  appointed  under  seal,  if  such  act  be  an 
ordinary  service ;  such  as  a  distress  made  under  a  statute  for  a 
debt  due  to  the  corporation;  and  the  jury  may  infer  the  agency 
from  the  subsequent  ratification  of  the  act  by  the  corporation,  as 
by  receiving  the  proceeds  of  the  sale  (m).  oee  Eastern  Counties 
Aaihoay  v.  Broom,  6  Exch.  314. 


III.  Pleadings. 

I}eelaration.— This  is  a  transitory  action,  and  the  venue  may  be 
laid  in  any  county  (w).  The  declaration  states,  that  the  defendant 
converted  to  his  own  use,  or  wrongfully  deprived  the  plaintiff  of,  his 
goods  (o),  that  is  to  say,  iron,  hops,  household  furniture  {according 
to  the  fact).  The  above  form,  which  is  given  in  Sched.  B.  to  the 
C.  L.  F.  Act,  1852,  will  show  the  manner  in  which  the  goods 
should  be  described.  They  should  be  described  with  such  cer- 
tainty, that  the  jury  may  know  what  is  meant;  but  the  same 
accuracy  is  not  required  as  in  the  action  of  detinue,  which  is  for 
the  recovery  of  the  things  themselves  in  specie,  if  to  be  had.  A 
declaration  for  twenty  ounces  of  cloves  and  mace  ip\  ten  pair  of 
curtains  and  valence  (q^);  a  parcel  of  diamonds  (r);  the  furniture, 
apparel,  &c.  belonging  to  such  a  ship  (s);  has  been  held  good. 

Where  the  action  is  brought  by  an  executor,  administrator,  or 
the  assignees  of  a  bankrupt,  the  character  in  which  the  parties  sue 
must  ofcourse  appear  on  the  face  of  the  declaration.  In  trover  by 
husband  and  wife,  the  declaration  ought  not  to  allege  the  possession 
in  them  both,  for  the  law  transfers,  in  point  of  ownership,  the 
whole  interest  to  the  husband  {t).  If  trover  be  brought  against 
husband  and  wife,  and  it  be  alleged  in  the  declaration  that  they 
converted  the  goods  to  their  own  use,  the  judgment  might  formerly 
have  been  arrested  («),  or  reversed  on  writ  of  error  (x),  but  the  law 
is  otherwise  now  (y).  So  in  trespass  against  baron  and  feme  for 
entering  a  house,  and  taking  goods,  the  declaration  stated,  that 
they  converted  the  goods  to  their  own  use;  on  motion  in  arrest  of 

(k)  Yarhorwgh  y.  The  Bank  rf England,  by  default  ia  Swallow  ▼.  Aynclif,  B.  R., 

16  East,  6.  M.  2  Geo.  II.,  MS. 

(0  Duncan  v.  Surrey  Canal  Company ,  3  ( p)  Bartford  v.  JontSt  Salk.  654. 

Sta.  50.  {q)  Taylor  v.  Wells,  2  Wms.  Saund.  7^ 

(m)  Smith  V.Birmingham  Oas  Company,  (r)  fVhiUv.  Oraham,  2  Str.  S27. 

1  A.  &  E.  526.  {»)  Nightingale  v.  Bridget,  Carth.  131. 

(n)  Browne.  Hedges,  Salk.  290.  (t)  Per   Yelverton,  J.,  Yelv.  165.     But 

(o)  The  omission  of  the  words  **  his  see  Ayling  v.  fVhicher,  6  A.  &  £.  2f  9. 
goods "  would  be  cured  by  verdict,  Jones  (u)  Rhemes  v.  Humphrys,  Cro.  Car.  254. 

V.  Winkworth,  Hardr.  Ill ;  but  such  an  (x)  Berry  v.  Nevys,  Cro.  Jac.  661. 

omission  was  held  fatal  after  a  judgment  \y)  Keyworth  v.  UUl,  3  B.  &  Aid.  685. 
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judgment,  the  declaration  was  held  good;  for  the  converBion  in 
this  case  is  not  the  gist  of  the  action;  and  the  action  being  main- 
tainable for  entering  the  house  and  taking  the  goods,  the  court  will 
intend  that  tfie  damages  were  given  for  those  trespasses  only  {z). 

Pleas.  Not  GuiUy, — The  general  issue  in  this  action  is  Not 
Guilty.  By  20  PI.  R.,  T.  T.  1 863— In  actions  for  taking,  damaging, 
or  conyerting  the  plaintiff's  goods,  the  plea  of  not  guilty  shall 
operate  as  a  denial  of  the  defendant  having  committed  the  wrong 
alleged  by  taking,  damaging,  or  converting,  the  goods  mentioned, 
but  not  of  the  plaintiff's  property  therein  (a). 

Evidence  of  lien  is  not  admissible  under  the  general  issue  (6): 
for  that  plea,  by  the  above  rule,  denies  the  conversion  only,  and 
admits  the  title  of  the  plaintiff,  which  consists  of  the  right  of  pro- 
perty and  right  of  possession,  at  the  time  of  conversion ;  whereas  a 
lien  is  inconsistent  with  and  negatives  the  plaintiff's  right  of  posses- 
sion. So  under  the  plea  of  not  guilty,  the  defendant  cannot  set  up 
an  absolute  property  m  himself  in  the  chattel  by  sale  from  the  plain- 
tiff, although  the  only  evidence  of  conversion  is  a  demand  and  re- 
ftwal  (c);  te  must  plead  "not  possessed"  (d).  But  although,  from 
the  above  instances,  it  will  be  seen  that  the  defendant  who  pleads 
not  guilty  alone  in  an  action  of  trover,  admits  thereby  that  the 
plaintiff  has  some  property  in  the  goods,  in  respect  of  which  he 
would  be  entitled  to  recover  against  the  defendant ;  such  admission 
does  not  preclude  the  defendant  from  showing  under  the  general 
issue,  that  he  is  tenant  in  common,  or  joint  tenant,  of  the  chattel, 
with  the  plaintiff (c);  for  the  term  "conversion,"  in  the  above 
rules,  means  a  wrongful  conversion,  and  not  the  fact  of  conversion 
merely  (/).  Any  facts^  therefore,  which  deny  the  wrongful  cha- 
racter of  the  act,  would,  it  seems,  be  admissible  under  the  genei*al 
issue,  e.  g.y  leave  and  license  from  the  plaintiff,  a  justifiable  taking 
of  goods  as  a  distress,  for  rent,  or  for  damage  feasant,  or  toll  due ; 
or  by  a  sheriff  under  a  fi,  fa, ;  or  by  an  execution  creditor  setting 
such  sheriff  in  motion  (g).  "  Not  guilty  and  not  possessed  together, 
make  up  the  old  not  guilty,  and  whatever  mignt  be  given  m  evi- 
dence under  not  guilty  before  the  new  rules  '  (of  ETil.  T.  1832), 
"may  be  proved  under  one  or  the  other  of  them."  Per  Alderson^ 
B.,  WhUmore  v.  Green,  13  M.  &  W,  107. 

Not  Possessed, — The  defendant  may  deny  the  plaintiff's  title  to 
the  goods  by  pleading  that  the  goods  were  not  the  goods  of  the 
plaintiff  as  alleged.    This  is  called  the  plea  of  "  not  possessed." 

(«)  Smaileu  v.  Kerfoot,  Str.  1094;  Pul-  (d)  Ringkam  v.  dementi,  12  Q.  B.  260. 

len  V.  Palmer,  Bull.  N.  P.  46.  (e)  Higfrhu  v.  TiumM,  8  Q.  B.  908. 

(a)  This  18  Bubstantially  the  same  as  (/)  Young  v.  Cooper,  6  Eicch.  269,  The 

the  Pleading  Rule  of  H.  T.,  4  Will.  IV.  contrary  was  held  in  StancHffe  v.  Hard- 

4,  1.  wick,  2  C.  M.  &  R.  1 ;  but  this  case  has 

(h)  White  y.   Teal,  12  A.   &  E.   106;  been  overruled.    See  Mayhewv.  Herriek, 

Dorrington  v.  Carter,  1  Bxch.  566.  7  C.  B.  250. 

(r)  Barton  v.  Broum,  6  M.  &  W.  298.  {g)  Young  v.  Cooper,  tupra. 
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Where  the  plaintiff  in  trover  claims  under  a  sale,  the  defendant, 
under  a  plea  tnat  the  goods  are  not  the  plaintiff's,  may  show  the 
sale  to  have  been  fraudulent  (A)  (see  antCy  p.  1329).  A  party  who 
negligently  or  culpably  stands  by  and  allows  another  to  contract 
{e.  g.y  to  buy  goods),  on  the  faith  and  understanding  of  a  fact  which 
he  can  contradict  {e,  g,y  that  he  is  the  real  owner  of  the  goods), 
cannot  afterwards  dispute  that  fact  in  an  action  against  the  person 
whom  he  has  himself  assisted  in  deceiving  {e,  ^.,  the  purchaser  of 
the  goods);  and  this  defence  is  admissible  on  the  plea  of  not 
possessed  (i).  The  plea  of  no  property  in  the  plaintiff,  means  no 
property  as  against  the  defendant,  and  puts  in  issue  the  right  of  the 
plaintiff  to  the  possession  of  the  goods  as  against  the  defendant  at 
the  time  of  the  conversion  (J) ;  therefore,  in  an  action  of  trover 
against  the  assignees  of  a  bankrupt,  this  plea  lets  in  evidence  that 
the  goods  were,  at  the  time  of  the  bankruptcy,  within  the  order  and 
disposition  of  the  bankrupt  as  reputed  owner,  and  that  the  defend- 
ants as  assignees  sold  the  goods  (k).  So  a  lien  may  be  given  in 
evidence  under  the  plea  that  the  plaintiff  was  not  lawfully  pos- 
sessed {I),  In  actions  by  assignees  of  bankrupts  against  the  sheriff, 
^fi,fa,  bond  fide  executed  and  levied  before  fiat  (in  accordance 
with  the  133rd  section  of  the  12  &  13  Vict.  c.  106)  without  notice 
of  a  prior  act  of  bankruptcy,  is  admissible  either  under  the  plea  of 
not  possessed,  or  not  gnilty  (m) ;  semhle  under  the  former  (n).  But 
in  trover  against  the  sheriff,  and  the  execution  creditor,  for  taking 
goods  under  an  execution,  it  is  not,  it  seems,  open  to  the  sheriff 
under  such  plea,  to  give  evidence  of  facts  justifying  the  seizure, 
distinguishing  his  case  from  that  of  the  other  defendant  (o).  Where 
the  defendant  pleaded,  that  the  goods  for  which  the  action  was 
brought  were  tne  goods  of  one  J.  H.,  and  were  not  the  goods  of 
the  plaintiff,  it  was  held,  that  the  issue  raised  was,  whether  the 
goods  were  the  plaintiff's  soUiy ;  and  that,  upon  evidence  that  the 
goods  belonged  to  J.  H.  and  the  plaintiff  jomtly,  the  plaintiff  was 
entitled  to  the  verdict  {p), 

A.,  in  1837,  bought  goods  of  B.,  and  allowed  B.  to  remain  in 
possession  of  them  up  to  1839,  when  B.  became  bankrupt.  B.'s 
assignees  made  no  claim,  and  B.  retained  possession  of  tne  goods 
till  1841,  when  the  sheriff,  under  a  fi,  fa,  against  B.,  seized  and 
sold  the  goods.  After  the  sale  B.'s  assignees  gave  notice  of  their 
claim  to  the  sheriff,  who,  upon  receiving  an  indemnity,  handed  over 
the  proceeds  to  them.  A.  brought  trover  against  the  sheriff.  Held, 
that,  under  the  plea  of  not  possessed,  the  sheriff  might  set  up  the 

{h)  Athby  v.  Minnitt,  8  A.  &  E.  121  ;  Brandao  v.  Bamett,  1  M.  &  G.  908. 

Howarih  v.  ToUemache,  4  M.  &  G.  427.  (m)  Per  Parke,  B.,  Ununnv.St.  Quintin, 

(t)  Gregg  V.  fVeUs,  10  A.  &  E.  90.    See  11  M.  &  W.  286. 

Verwm  v.  Shipton,  2  M.  &  W.  13.  (n)  S.  C.    And  see  Pearson  v.  Graham, 

U)  NicoiU  ▼.  Bastard,  2  C.  M.  &   R.  6  A.  &  E.  898. 

659.  (o)  Samuel  v.  Duke,  8  M.  &  W.  622. 

{k)  Isaac  v.  Belcher,  5  M.  &  W.  139.  (  p)  Farrar  v.  Beswick,  1  M.  &  W.  682. 

(/)  Owen  V.   Knight,  4  B.  N.  C.  54; 
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title  of  the  assignees  (q).  It  will  be  observed^  that  in  this  case 
the  plaintiff  had  not,  and  the  defendant  had,  actual  possession^  of 
the  goods.  Where  this  is  reversed,  and  the  plaintiif,  under  similar 
circumstances,  is^  and  the  defendant  is  not,  in  actual  possession, 
such  a  defence  is  inadmissible,  for  possession  is  sufficient  against  a 
wrong-doer  (r).  Where  a  person,  after  the  death  of  an  intestate, 
wrongfully  takes  possession  of  the  intestate's  goods,  he  cannot,  in 
an  action  against  him  by  the  rightful  administrator,  set  up  the 
bankruptcy  of  the  intestate,  and  the  consequent  vesting  of  his 
property  in  the  assignees,  the  goods  having  been  acquired  by  the 
intestate  after  the  bankruptcy,  and  he  having  been  allowed  by  the 
assignees  to  retain  possession  of  them  (s).  So  where  the  bankrupt 
transferred  goods  by  an  instrument  which  the  jury  found  to  be  a 
fraudulent  preference,  and  the  transferee,  after  the  bankruptcy  and 
appointment  of  assignees,  brought  an  action  for  an  illegal  distress 
upon  the  goods  which  were  the  subject  of  the  conveyance ;  and 
the  assignees  had  no  ftirther  elected  to  assert  their  right  to  the 
^oods  &an  by  commencing  an  action  of  trover  for  them ;  it  was 
held,  that  the  distrainor  could  not  set  up  the  assignees'  title  under 
"  not  possessed,"  for  the  transfer  was  good  against  all  the  world  but 
the  assignees,  and  the  mere  commencement  of  an  action  of  trover 
by  the  assignees,  which  might  be  abandoned  at  any  time,  could 
not,  without  more,  be  taken  to  be  an  election  on  their  part  to  avoid 
the  transfer  {t). 

Of  Liens.^The  plea  of  not  possessed,  denies  both  the  plaintiff 's 
right  of  property  and  right  of  possession  {ante,  p.  1369) ;  a  lien, 
therefore,  which  is  inconsistent  with  the  latter  proposition,  may  be 

fiven  in  evidence  under  this  plea.  There  are  two  species  of  liehs 
nown  to  the  law,  namely,  particular  liens  and  general  liens. 
Particular  liens  are,  where  persons  claim  a  right  to  retain  goods, 
in  respect  of  labour  or  money  expended  on  such  goods,  and  these 
liens  are  favoured  in  law.  Ueneral  liens  are  claimed  in  respect  of 
a  general  balance  of  account ;  and  these  are  founded  on  express 
agreement,  or  are  raised  by  implication  of  law,  from  the  usage  of 
trade,  or  from  the  course  of  dealing  between  the  parties,  whence  it 
may  be  inferred,  that  the  contract  in  question  was  made  with 
reference  to  their  usual  course  of  dealing ;  and  these  are  to  be 
taken  strictly  {u).  By  the  common  law,  where  a  party  is  obliged 
to  receive  goods,  he  is  also  entitled  to  retain  them  for  his  indem- 
nity {x).     Upon  this  principle,   it  has  been  held,   that  common 

(g)  Leake  v.  Loveday,  4  M.  &  G.  972.  It  was  aaid  by  Ryder,  C.  J.,  delivering  the 

See  Cheetman  v.  Exalt,  ante,  p.  1352.  opinion  of  the  court  in  Brenan  v.  Currint, 

(r)  Jejfriet  v.  Great    Western  Railway,  T.  28  &•  29  Geo.  II.,  B.  R.,  MS.,  that  he 

5  E.  &  B.  802.  had  not  found  it  laid  down  as  a  general 

(#)  Fyson  t.  Chambert,  9  M.  &  W.  460.  rule,  that  the  remedy  by  retainer  was  co- 

(t)  Neumhom  v.  8teventcn,  IOC.  B.  713.  extensive  with  the  obligation  to  receive 

(m)  Per  Heath,  J.,  3  B.  &  P.  494 ;  jwr  goods.     But  see  Yorke  v.  Gfrfiuiii^A,  Lord 

Lord  Monoid,  C.  J.,  4  Burr.  2221 .  Raym.  867. 

(<)  Per  Lord  Kenyan,  C.  J.,  1  Esp.  109. 
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carriers  (x)  and  innkeepers  (y)  have  a  particular  lien  on  the  goods 
intrusted  to  their  care  (z).  As  instances  of  particular  liens^  miUers 
have  a  lien  on  the  produce  of  com,  which  they  have  ground,  for 
the  price  of  grinding  (a).  So  a  shipwright  has  a  lien  upon  a  ship 
for  repairs  (b).  So  a  dyer  for  the  price  of  dyeing  goods  (c).  So  the 
town  agent  of  a  country  attorney,  upon  the  papers  in  the  particular 
cause  (d).  But  an  artificer,  e.  g.^  a  shipwright,  who,  in  the  exercise 
of  his  right  of  lien,  detains  a  chattel,  e,  g,  a  ship,  upon  which  he  has 
expended  his  labour  and  materials,  has  no  lien  upon  the  chattel  for 
taking  care  of  it  while  so  detained,  although  he  giye  the  owner 
notice  that  he  shall  demand  a  certain  sum  for  the  use  of  his  dock 
during  the  detention  (e).  So  a  coachmaker  cannot  claim  a  right  of 
detainer  for  standage,  unless  there  be  an  express  contract  to  that 
effect,  or  the  owner  leaves  his  property  on  the  premises  beyond  a 
reasonable  time  and  after  notice  has  been  given  him  to  remove 
it  (/).  A  person,  who  by  his  own  labour  preserves  goods,  which 
the  owner,  or  those  intrusted  with  the  care  of  them,  have  either 
abandoned  in  distress  at  sea,  or  are  unable  to  protect  and  secure, 
is  entitled  by  the  common  law  of  England  to  retain  the  possession 
of  the  goods  saved,  until  a  proper  compensation  is  made  to  him 
for  his  trouble  (jr).  The  reason  of  this  rule  is  obvious;  goods 
carried  by  sea  are  necessarily  and  unavoidably  exposed  to  the 
perils  which  storms,  tempests,  and  accidents,  (far  beyond  the  reach 
of  human  foresight  to  prevent,)  are  hourly  creating,  and  against 
which  it  too  often  happens,  that  the  ^eatest  diligence,  and  the 
most  strenuous  exertions  of  the  manner,  cannot  protect  them. 
When  goods  are  thus  in  imminent  danger  of  being  lost,  it  is  most 
frequently  at  the  hazard  of  the  lives  of  those  who  save  them,  that 
they  are  saved.  Principles  of  public  policy  dictate  to  civilized  and 
commercial  countries,  not  only  the  propriety,  but  even  the  absolute 
necessity,  of  establishing  a  liberal  recompense  for  the  encourage- 
ment of  those  who  engage  in  so  dangerous  a  service  (A).  But 
where  work  has  not  been  done  upon  the  goods,  there  is  no  lien. 
Thus,  where  a  mortgage  deed  was  delivered  to  an  appraiser  to 
obtain  the  money  from  the  mortgagor,  which  after  several  applica- 
tions he  failed  in  doing ;  it  was  held,  that  he  could  not  retain  the 
deed  as  a  lien  for  his  trouble,  there  being  no  work  done  on  the 

(or)  Skinner  V.  Upshaw,  Ld.  Raym.  752 ;  341. 

although  the  goods  be  delivered  to  them  (c)  Green  v.  Fanner,  1  W.  Bl.  661. 

by  a  person  who  had  no  right  to  them ;  (d)  Dicat  v.  SiocHey^  7  C.  ft  P.  6S7. 

case  of  the  Exeter  carrier,  cited  in  Ymrke  See  pott,  p.  1564. 

V.  Grenaugh.    See  ante,  p.  425.  (e)  The  British  Empire  Shipping  Cem- 

(y)  See  post,  p.  1867,  and  Johnson  v.  pany  ▼.  Somes,  27  L.  J.,  Q.  B.S97. 

Hill,  post,  p.  1376.  (/)  Hartley  t.  HUcheock,  1  Sta.  408. 

(z)  But  an  innkeeper  cannot  detain  the  (g)  Per  Holt,  C.  J.,  in  Hartfort  v.  Jonee, 

person  of  his  guest,  or  take  off  his  clothes  Ld.  Raym.  898  ;  Abbott,  494,  (6d)  edit) 

to  secure  payment  of  his  bill.     Sunbo{fv.  See  17  &  18  VicL  c.  104,  s.  458,  etse^,  as 

Al/ord,  8  M.  &  W.  248.  to  salvage. 

(a)  Exp.  Ockenden,  1  Atk.2S5.  (A)  Nicholson  v.  Chapman,  2  H.  Bl.  254, 

(b)  Franklin  v.  Hosier,  4  B.  &  Aid.  per  Eyre,  C  J. 
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subject-matter  in  dispute  (t).  It  'makes  no  difference  that  the 
chattel  be  delivered  to  the  workman,  &c.  in  different  parcels,  if  the 
work  be  done  under  one  entire  agreement;  and  the  lien  for  the 
whole  amount  due  attaches  to  each  parcel  (A).  Thus,  a  printer 
employed  to  print  certain  numbers,  but  not  all  consecutive  num- 
bers, of  an  entire  work,  has  a  lien  upon  the  copies  not  delivered 
for  his  general  balance  due  for  printing  the  whole  of  the  numbers 
for  which  he  was  employed  (t). 

There  cannot  be  any  lien,  unless  there  is  possession.  The  defend- 
ant was  the  owner  of  a  ship,  B.  was  the  charterer,  and  for  one 
sum  of  2100Z.,  to  be  paid  at  different  periods,  was  to  have  the 
whole  use  of  the  ship  for  the  voyage  out  to  the  Cape  of  Good 
Hope  and  home  to  London.  A  quantity  of  goods  belonging  to  B. 
formed  part  of  the  homeward  cargo.  B.  having  become  a  bankrupt 
shortly  before  the  vessel  left  the  Cape  on  her  homeward  voyage, 
the  defendant,  on  her  arrival  at  the  port  of  London,  seized  B.'s 
^oods,  claiming  a  lien  on  them  But  the  court  were  of  opinion, 
tnat  the  defendant,  was  not  entitled  to  any  lien  ;  for  B.,  the  bank- 
rupt, was  the  owner  of  the  ship  for  the  voyage,  and  until  that  was 
terminated,  the  possession  of  the  ship  did  not  revert  to  the  defend- 
ant (m).  ''The  question  in  all  these  cases  generally  has  been  a 
question  of  construction,  whether  there  has  been  an  entire  letting 
or  parting  with  the  possession  of  the  ship  for  given  purposes,  so 
that  during  that  time  the  owner  has  no  eflScient  control,  but  the 
charterer  has  the  full  disposition  of  the  ship,  or  in  other  words,  to 
use  the  language  of  Gibbs,  C,  J.,  in  Tate  v.  Meek  (8  Taunt  280), 
whether  the  delivery  of  the  cargo  and  the  payment  of  the  freight 
are  to  be  considered  as  concomitant  acts.  When  the  facts  are 
ascertained,  the  legal  result  is  clear  "(n).  Belcher  v.  Capper, 
4  M.  &  G  502,  ace.  So  if  the  possession  be  parted  with,  the  lien 
is  gone.  Thus,  if  a  party  having  a  lien  on  goods  causes  them  to 
be  taken  in  execution  at  his  own  suit,  and  purchases  them,  he 
thereby  loses  his  lien,  although  the  goods  are  never  removed  off 
the  premises,  for,  in  order  to  sell,  the  sheriff  must  have  had 
possession  (o).  So  if  a  person  having  a  lien,  abuses  it,  as  by 
pledging  or  selling  (p)  the  goods,  the  owner's  r^ht  to  the  posses- 
sion revives,  and  he  may  maintain  trover  (q).  But  a  master  of  a 
vessel  being  turned  out  of  possession,  upon  the  vessel's  being 
captured,  does  not  deprive  him  of  his  lien  for  the  freight,  in  case 
of  her  recapture  (r). 

As  to  general  liens   (which  extend  only  to  attomies,  bankers 

(i)  Sanderstm  v.  Bell,  2  Cr.  &  M.  304.  (p)  aark  v.  Gilbert,  2  B.  N.  C.  855. 

(k)  Chase  v.  fVestmore,  5  M.  &  S.  180.  (q)  Scott  y.  Newington^  1  M.  &  Rob. 

(/)  Blake  Y,  Nicholson,  3  M.  &  S.  167.  252.     See  cases   quoted  ante,   p.  1340  ; 

(m)  Hutton  v.  Bragg,  7  Taunt.  14.  and  Wilmhurst  v.  Bowker,  ante,  p.  1340. 

(r)  Per  Parke,  B.,  ChrUtie  v.  Lewis,  2  (r)  Eip.  Cheesman,  re  Welfittt  2  Eden, 

B.  &  B.410.  C.  T.  N.  181. 
(o)  Jacobs  V.  Lataur,  6  Bingh.  ISO. 
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and  factors  (r),  and  of  which  the  court  will  take  judicial  notice  (s) ), 
it  has  been  determined,  that  the  attomies  and  solicitors  of  the 
different  courts  have  a  lien  on  all  papers  remaining  in  their  hands, 
and  judgments  recovered,  for  their  costs  (t).  An  attorney  has  a 
lien  for  his  general  balance  on  papers  of  his  clients,  which  come  to 
his  hands  in  the  course  of  his  professional  employment ;  therefore, 
where  C.  gave  his  attorney  a  specific  sum  for  the  purpose  of 
satisfying  a  debt  for  which  an  execution  had  issued  agamst  his 
goods  at  the  suit  of  B.,  and  the  attorney  paid  the  money  to  6., 
who  thereupon  delivered  to  him  a  lease  which  had  been  deposited 
by  C.  with  B.  as  a  security  for  the  debt;  it  was  held,  that  the 
attorney  had  a  lien  on  it  for  his  general  balance  due  from  C. ; 
and  that  such  lien  was  not  extinguished  by  his  having  taken  ac- 
ceptances from  C.  for  the  amount  of  that  balance  before  the  lease 
came  into  his  hands ;  some  of  those  acceptances,  when  the  lease 
did  come  to  his  hands,  having  been  dishonoured,  and  one  of  them 
taken  up  by  the  attorney  (m).  The  lien  which  an  attorney  has  on 
the  papers  m  his  hands,  is  only  commensurate  with  the  right  which 
the  party  delivering  the  papers  to  him  has  therein  (x).  Every  one, 
whether  attorney  or  not,  has,  by  the  common  law,  a  lien  on  the 
specific  deed  or  paper  delivered  to  him  to  do  any  work  or  business 
thereon,  but  not  on  other  muniments  of  the  same  party,  unless  the 
person  claiming  the  lien  be  an  attorney  or  sohcitor(y).  A  town 
clerk  has  no  general  lien  on  the  papers  6f  the  corporation,  which 
he  holds  qvu  town  clerk  only  (2:).  An  attorney  has  no  Ken  on  his 
client's  money  beyond  the  amount  which  the  latter  is  indebted  to 
him  (a).  Nor  can  an  attorney  detain  the  private  deed  of  one 
partner  in  respect  of  business  done  for  the  firm  (6). 

Where  a  banker  has  advanced  money  to  a  customer,  he  has  a 
lien  upon  all  the  securities  which  come  into  his  hands,  as  a  banker^ 
belonging  to  that  person,  for  the  amount  of  his  general  balance : 
unless  there  be  evidence  to  show  that  he  received  any  particular 
security,  under  special  circumstances,  which  would  take  it  out  of  the 
general  rule  (c).  Thus,  where  A.  bought  for  B.,  and  with  B/s  money, 
certain  exchequer  bills,  which  A.  deposited  in  a  box  that  he  kept  at 
his  bankers,  himself  retaining  the  key ;  and,  from  time  to  time,  when 
it  became  necessary  to  receive  the  interest  and  exchange  the  ex- 


(r 

iflfra 


)  Per    Parke,   B.,    Turner  v.  Deane,  B.  might  have  an  action  for  what  he  de- 

I.  served,  but  that  he  could  not  detain  for 

(«)  Brandao  v.  Barnett,  6  M.  &  G.  Q(i6,  it     Anvn,,  at  Nisi  Prius,  1   Ld.   Raym. 

(0  Mitchell  v.  Oilfield,  4  T.  R.    123,  738.   Sed  quare. 

per  Lord   Kenyan,   C.  J.      In   one  case,  (u)  Slevensan  v.  Blakeloek,  1  M.  &  S. 

where  A.  purchased  a  lease  for  years,  and  535. 

the  writings  were  left  in  the  hands  of  B.,  {x)  Ace,  Wak^eld  v.  Newbon,  6  Q.  B. 

an  attorney,  to  draw  up  the  assignment,  27(>. 

B.  drew  it,  and  it  was  sealed,  but  B.  re-  (y)  HollU  v.  Claridge,  i  Taunt.  807. 

fused  to  deliver  it,  until  A.  paid  for  the  (x)  R.  v.  Sankey,  5  A.  &  E.^23. 

drawing,  &c. ;    upon  which    A.   brought  (a)  Miller  v.  Aitree,  3  Kzch.  799. 

trover  against  B.  for  the  deed :  Holt,  C.  J.,  {b)  Turner  v.  Deane,  3  Exch.  837. 

held,  that  the  action  would  lie ;  because  (c)  Davie  ▼.  Bowsker,  5  T.  R.  488. 
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chequer  bills  for  new  ones,  took  them  out  of  the  box  and  handed 
them  to  the  bankers/w  that  purpose  onlyy  the  exchequer  bills  never 
being  entered  to  A.'s  account ;  and  on  the  last  occasion  that  A.  did 
so,  the  new  bills  were  not  replaced  in  the  box,  owing  to  A.  being  ill, 
but  remained  in  the  bankers'  possession  at  the  time  of  A.'s  failure ; 
it  was  held,  that  the  bankers  had  no  lien  upon  the  exchequer  bills 
for  the  general  balance  due  from  A.,  they  having  been  delivered  to 
the  bankers  for  a  special  purpose  inconsistent  with  the  existence  of 
such  lien  {d ).  But  a  banker  has  no  lien  on  muniments  casually 
left  in  his  shop  after  he  has  refused  to  advance  money  on  them  as 
a  security  {e), 

"  A  factor  has  not  only  a  right  to  keep  goods,  till  he  is  paid  all 
that  he  has  advanced  or  expended  on  account  of  the  particular 
goods,  but  also  till  he  is  paid  the  balance  of  his  general  ac- 
count" (/).  But  where  the  defendants,  as  brokers,  contracted  for 
a  quantity  of  staves  to  remain  on  the  premises  of  the  vendor,  rent- 
free,  for  one  month,  and  after  that,  at  a  certain  rent  to  be  paid  by 
their  principal,  who  subsequently  gave  orders  for  a  removal  of  part, 
and  directed  that  the  residue  should  not  be  removed  until  further 
orders  from  him ;  it  was  held,  that  never  having,  in  fact,  been  in 
the  possession  or  control  of  the  brokers,  they  had  not  a  lien  on 
the  goods  for  their  general  balance  (y).  Policy  brokers  have  a  lien 
for  their  general  balance  (A),  even  as  against  agents  who  do  not 
disclose  their  principals  (i) ;  but  not  where  they  have  notice,  that 
the  person  who  employs  them  acts  merely  as  an  agent  (A) ;  and  it 
has  Deen  held,  that  where  an  English  subject,  in  time  of  war,  in- 
formed the  broker,  that  the  property  insured  was  neuti*al,  that  was 
a  sufficient  indication  to  the  broker,  that  the  party  acted  as 
agent  (Z).  If  the  broker  has  lost  by  his  own  act  the  right  to 
retain  as  a  lien,  upon  which  he  relies  in  his  plea  under  a  particular 
custom  of  the  City  of  London,  he  will  not  be  allowed  to  desert  his 
plea  of  lien  and  rest  his  defence  upon  another  and  totally  distinct 

f  round  (e.  g,y  a  right  to  retain  the  property  for  a  balance  due  to 
im  on  mutual  credit),  without  specially  pleading  it  (wi).  If  a 
broker  having  a  lien  on  a  policy  part  with  it,  his  Tien  revives  on 
repossession  (»).    See  further  as  to  the  lien  of  factors,  ante^  p.  812. 

In  addition  to  the  above  three  instances  of  general  liens,  which 

{d)  Bravdao  v.  Barneit,  8  C.  B.  519.  25  Geo.  III.,  Co.  B.  L.  547  (7th  edit.). 

The  action  was  by  B.,  but  it  was  held  that  (•)  Mann  v.  Forrester,    4  Campb.  60  ; 

that  made  no  difference,  as  the  exchequer  fVestwood  v.  Bell,  ibid,  349. 

bills  were  negotiable,  and  the  property  in  (Ar)  Snook  v.  Davidson,  2  Campb.  218  ; 

them  passed  by  delivery.  Lanyon  v.  Blanchard,  ibid.  597 ;  Cafull  v. 

(e)  Lucas  v.  Dorrien,  7  Taunt.  278.  Dawson,  3  C.  B  ,  N.  S.  106,  ace. 

(/)  Per   Buller,  J.,  in    Lickbarrow  v.  (l)  Maanss  v.  Henderson,  1  East,  335. 

Mason,  6  East,  22,  n. ;  per  Cur.,  Godin  v.  (m)  Hewison   v.  Guthrie,  2  B.   N.  C. 

London  Assurance  Company,  1  Burr.  494,  760. 

ace.  (n)  Levy  v.   Barnard,    8  Taunt.    149; 

(g)  Taylor  y.  Robinson,  2  Moore,  730.  but  see  Jacobs  y.  Laiour,  ante,  p.  1363. 

[h)  WhUthead  v.   Faughan,  B.  R.,  T. 
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prevail  over  the  whole  country,  a  lien  for  a  general  balance  may  be 
established,  by  express  agreement,  between  particular  persons,  or  at 
a  particular  place.  As  where  an  agreement  was  entered  into  by  a 
number  of  dyers,  dressers,  bleachers,  &c.,  of  Manchester  and  the 
neighbourhood,  at  a  public  meeting,  that  they  would  not  receive 
any  more  goods  to  be  dyed,  &c.,  but  on  condition  that  they  should 
have  a  lien  respectively  cm  those  goods  for  their  general  balance, 
the  defendant,  who  had  entered  into  the  agreement,  was  held 
entitled  to  retain  for  his  general  balance  against  the  plaintiff,  who 
had  received  notice  of  the  meeting  and  c^reement  by  public  ad* 
vertisement  (o).  So  a  general  lien  may  be  established  by  toe  custom 
of  trade,  as  in  the  case  of  dyers  (/?);  who  have  no  general  lien  in- 
dependent of  such  usage  (q) ;  not  at  Halifax,  for  instance  (r) ; 
wharfingers  («),  calico  pnnters  (t).  But  cloth  fullers  have  not  («), 
nor  stereotype  printers  (x).  A  custom  for  public  warehousemen, 
in  London,  to  retain  for  their  general  balance  goods  deposited  with 
them  by  merchants,  for  or  in  the  name  of  the  merchants  or  other 
persons  by  whom  such  warehousemen  are  employed,  is  bad,  as 
extending  to  the  property  of  third  parties  (y).  Such  usage  must 
be  clearly  proved  (r).  Where,  therefore,  in  the  case  of  common 
carriers,  a  usage  to  retain  for  their  general  balance  was  proved  to 
have  been  frequently  exercised  by  the  defendant  and  other  common 
carriers  throughout  the  North  for  ten  or  twelve  years  before,  and 
in  one  instance  for  thirty  years,  and  the  jury,  though  no  opposing 
evidence  was  given,  negatived  the  usage,  the  court  refused  to  grant 
a  new  trial  (a).  So  where  in  a  case  stated  for  the  opinion  of  the 
court,  (which  was  to  have  the  same  power  of  drawing  inferences  as 
a  jury),  it  was  found,  that  a  claim  among  wharfingers  at  Hull  to 
retain  generally  for  warehouse  rent,  and  their  labour  in  landing, 
weighing,  and  delivering  goods,  had  been  admitted  in  a  large  ma- 
jority of  instances,  though  disputed  in  others,  it  was  held  that  the 
claim  could  not  be  supported  (6). 

The  master  of  a  vessel  has  a  lien  on  the  trunk  of  a  person  whom 
he  has  conveyed  in  his  vessel,  until  a  reasonable  sum  has  been 
tendered  for  the  passage  (c).  Note,  It  did  not  appear  in  this  case 
what  were  the  terms  of  the  contract :  but  it  was  proved,  that  the 
defendant  had  brought  the  plaintiff,  and  his  trunk  containing  his 
wearing-apparel,  home  in  his  vessel  from  the  Brazils  to  London; 
15/.  had  been  paid  by  the  plaintiff,  but  the  defendant  claimed  16/. 
more,  and  insisted  on  detaining  the  trunk  until  the  rest  was  paid. 

(p)  Kirkman  v.  Shawcross,  6  T.  R.  14.  (x)  Bleaden    v.  Hancock,  1   M.  &    M. 

(p)  Savill  V.  Barchard,  4  Esp.  53.  465  ^  i.e.,  for  the  expenses  of  printing,  on 

(q)  Bennett  v.  Johnson,  3  Dougl.  387.  plates  not  manufactured  by  themselves, 

(r)  Close  V.  Waterhouse,  6  East,  528,  n.  but  put  into  their  hands  to  print  from. 

(s)  Naylor  v.  Mangles,  1  Esp.  109.    As  (y)  Leuckhart  v.  Cooper,  Z  B.  N.  C.  99. 

to  warehousemen,  quare.    See  R.  v.  Hum-  («)  Bleaden  v.  Hancock,  4  C.  Sf  P.  152. 

pherif,  M'Clel.  &  Y.  173.  (a)  Rushforth  v.  Hadfield,  7  East,  224. 

(/)   Weldon  v.  Gould,  3  Esp.  268;  Exp.  (b)  Holderness  v.  CoUiason,  7  B.  &  C. 

Andrews,  per  Lord  Northing  ton,  C\k.,  Co.  212. 

B.  L.  429  (5th  edit.).  (c)  Wolf  r.  Summers,  2  Campb.  681. 

(m)  Rose  V.  Hart,  8  Taunt  499. 
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It  vras  proved,  that  30/.  was  a  reasonable  sum  for  the  conveyance 
of  the  plaintiff.  Bnt  the  master  of  a  ship  has  not  a  lien  on  the 
ship,  for  money  expended  or  debts  incurred  by  him  for  repairs  done 
to  It  on  the  voyage  (rf).  Nor  has  he  a  lien  on  the  freight  for  his 
wages,  or  for  his  disbursements  on  account  of  the  ship  during  the 
voyage,  or  for  the  premiums  paid  by  him  abroad  for  the  purpose 
of  procuring  the  cargo  (g).  A.  commissioned  B.  to  sell  a  ship, 
and  having  deposited  her  register  with  him  for  that  purpose, 
became  bankrupt :  it  was  held,  that  the  Register  Acts  did  not  pre- 
vent B.  having  a  lien  on  the  register  deposited  with  him(/).  So 
where  the  certificate  of  registry  had  been  deposited  as  a  security 
for  advances  made  for  the  use  of  the  ship  (g). 

A  house  of  public  entertainment  in  London,  where  beds,  pro- 
visions, &c.  are  furnished  for  all  persons  paying  for  the  same,  but 
which  was  merely  called  a  tavern  and  coffee-house,  and  was  not 
frequented  by  stage-coaches  and  waggons  from  the  country,  and 
which  had  no  stables  belonging  to  it,  is  to  be  considered  as  an 
inn,  and  the  owner  is  subject  to  the  liabilities  of  innkeepers,  and  ^ 
has  a  lien  on  the  goods  of  his  guest  for  the  payment  of  his  bill ; 
and  that,  even  where  the  guest  did  not  appear  to  have  been  a  tra- 
veller, but  one  who  had  previously  resided  in  furnished  lodgings  in 
London  (A).  An  innkeeper  shall  be  charged,  if  there  be  a  drfault 
in  him  or  his  servants,  in  the  well  and  safe  keeping  of  his  guest's 

foods  and  chattels  within  his  common  inn ;  for  the  innkeeper  is 
ound  in  law  to  keep  them  safe  without  any  stealing ;  and  it  is  not 
any  excuse  for  him  to  say  that  he  delivered  to  the  guest  the  key  of 
the  chamber  in  which  he  is  lodged,  and  that  he  lefl  the  chamber 
door  open  (i).  And  although  the  guest  doth  not  deliver  his  goods 
to  the  innkeeper  to  keep,  nor  acquaints  him  with  them,  yet  if  they 
be  carried  away  or  stolen,  the  innkeeper  shall  be  charged ;  and  so, 
though  they  who  stole  the  goods  be  unknown.  But  if  the  guest's 
servants,  or  be  who  comes  with  him,  or  he  whom  he  desires  to  be 
lodged  with  him,  steals  or  carries  away  his  goods,  the  innkeeper 
shall  not  be  charged :  for  here  the  ftiult  is  m  the  guest  to  have 
such  cooApanions  or  servants  (k).  So  where  there  is  no  negligence 
in  the  innkeeper,  he  having  taken  every  possible  care  {I) ;  or  where 
the  loss  has  been  occasioned  by  the  want,  on  the  part  of  the  guest,  of 
that  ordinary  care  that  a  prudent  man  would  take  under  all  the  cir- 
cumstances ;  the  innkeepej  is  not  responsible  (m).  An  innkeeper  is  not 
answerable  for  the  goods  of  his  guest  which  are  lost  out  of  a  private 
room  in  the  inn,  chosen  by  the  guest  for  the  purpose  of  exhibiting 

{d)  Hutsey  v.  Christie,  9  East,  426.  agnreement  by  the  g^uest  to  take  his  goods 

>)  Smith  V.  Phmmer,  1  B.  &  Aid.  675.  under    his    own    care,  and  absolve   the 

f)Mettaery,AtHnt^STB.uT\t,Z^\,  innkeeper.     See    per    Cur,,    Datpeon    v. 

'g)  Bowenv.  Fox,  10  B.  &  C.  41.  Chamney,  i^fra, 
{h)  Thompton  ▼.  Lney,  3  B.  ft  Aid.  283.  (Ar)  Calye's  case,  8  Rep.  83,  a. 

See  ante,  p.  1362,  n.  2.  (/)  Dawson  v.  Chamney,  5  Q.  B.  f<>4. 

(I)  «.  e.,  no  excuse  inlaw  ;  but  the  jury  (w)  Cashill  v.  Wright,  0  E.  &  B.  891. 

may  infer,  it  seems,  from  such  facts,  an 
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goods  for  sale,  the  use  of  which  was  granted  by  the  innkeeper,  who 
at  the  same  time  told  the  guest  that  there  was  a  key,  and  that  be 
might  lock  the  door,  which  be  neglected  to  do ;  for  the  room  was 
not  used  causa  hospitandij  and  it  was  by  the  guest's  own  negligence 
that  the  loss  happened  (n).  But  where  a  traveller  having  several 
packages,  went  to  an  inn,  one  of  which  packages,  at  his  desire, 
was  taken  into  the  commercial-room,  into  which  he  was  shown, 
and  the  others  into  his  bed-room,  which,  according  to  the  usual 
practice  at  that  inn,  was  the  place  to  which  goods  were  taken, 
unless  orders  were  given  to  the  contrary ;  the  package  taken  into 
the  commercial-room  was  stolen ;  it  was  held,  that  the  innkeeper 
was  responsible  (o).  There  is  no  distinction  between  money  and 
goods  as  far  as  respects  the  liability  of  innkeepers  (p).  Where  an 
innkeeper  on  a  fair-day,  upon  being  asked  by  a  traveller  in  a  gig 
whether  he  had  room  for  his  horse,  put  the  horse  into  the  stable  of 
the  inn,  received  the  traveller  with  some  goods  into  the  inn,  and 
placed  the  gig  in  the  open  street  without  the  inn-yard,  where  he 
was  accustomed  to  place  carriages  of  his  guests  on  fair-days ;  the 
gig  having  been  stolen;  it  was  held,  that  the  innkeeper  was 
fiable  (y). 

A  right  of  detaining  a  thing,  until  the  money  due  for  the  work 
done  upon  it  be  paid,  may  be  waived  by  a  special  agreement,  as  to 
the  time  or  mode  of  payment;  but  not  merely  by  an  agreement 
for  the  payment  of  a  fixed  sum  (r).  The  principle  appears  to  be 
this — that  a  special  agreement  does  not  of  itself  destroy  the  right 
to  detain ;  but  if  it  contain  some  term  inconsistent  with  that  right, 
it  will  (5).  Thus  a  set-off  cannot  be  considered  as  destroying  a 
lien,  unless  it  be  so  agreed  upon  between  the  parties  (t).  But  if  a 
security  be  taken  for  the  debt,  for  which  the  party  has  a  lien  upon 
property  of  the  debtor,  such  security  being  payable  at  a  distant 
day,  the  lien  is  gone  («).  A  quantity  of  iron  was  imported  by  A., 
and  landed  on  the  14th  of  October  at  defendant's  wharf.  On  the 
16th  of  October,  the  plaintiffs  purchased  the  iron  of  A.,  paid  for  it, 
and  obtained  an  order  for  the  delivery,  under  which,  part  was  de- 
livered at  different  times,  until  the  March  following,  when  A.,  the 
importer,  becoming  bankrupt,  the  remainder  of  the  iron  was  de- 
tained by  the  defendants  claiming  a  lien  on  it  in  respect  of  their 
charges  for  wharfiige.  The  course  of  dealing  proved  was,  that 
these  charges  were  usually  paid  by  the  merchant  importer,  at  the 
Christmas  following  the  importation,  whether  the  iron  had,  in  the 
mean  time,  been  removed  or  not.  Abbott^  C.  J.,  was  of  opinion, 
that  the  defendants  were  not  entitled  to  a  Hen ;  for,  at  the  time  the 

(n)  Burgess  v.  Clemenis,  4  M.  &  S.  306.  Taunt.  25. 

(o)  Richmond  s.  Smith,  8  B.  &  C.  9.  {s)  Per  Parke,  B.,  Scarfe  v.  Morgan,  4 

(p)  Kent  V.  Shuckard,  2  B.  &  Ad.  803.  M.  &  W.  283. 

(q)  Jones  V.  Tyler,  1  A.  &  E.  522.  (t)  Pinnock  y.  Harrison,  3  M.  &  W.  532. 

(r)  Chase  y.  Westmore,  5  M.  &  S.  180;  (u)  Per   Tindal,   C.   i.,    in  Hewison  t. 

per  Gibbsy  C.  J.,  in  Uuiton  v.  Bragg,  7  Guthrie,  2  B.  N.  C.  759. 
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iron  was  purchased  by  the  plaintiffs,  the  defendants  had  not  any 
lien  upon  it  for  their  charges ;  and  in  this  opinion  the  court  after- 
wards concurred  (v) ;  Holroyd,  J.,  observing,  that  the  wharfage 
was  not  payable  till  Christmas,  and  by  the  sale  the  plaintiff  had  a 
right  to  an  immediate  delivery ;  and  the  subsequent  de&ult  of  the 
importers  to  pay  the  debt  due  from  them  would  not  alter  the  case. 
But,  if  the  securities  be  dishonoured,  while  the  goods  remain  in  the 
possession  of  the  creditor,  the  lien  revives  (x). 

On  somewhat  analogous  principles  it  is  held,  that  if  a  person 
having  a  lien  upon  goods,  €,g,j  for  warehouse  rent,  when  they  are 
demanded  of  him,  claims  to  retain  them  upon  a  different  ground^ 
viz.  that  the  goods  are  his  own  property,  and  does  not  make  any 
mention  of  the  lien,  trover  may  be  maintained  against  him,  with- 
out evidence  of  a  tender  having  been  made  to  him  in  respect  of 
his  lien(^).  So  where  a  picture  was  placed  by  A.  in  the  hands 
of  B.  for  sale,  and  B.  deposited  it  with  C,  and  U.,  on  A.'s  demand- 
ing his  picture,  claimed  bs,  for  warehouse-room ;  but  on  a  second 
demand  being  made  by  A.,  and  his  offering  to  pay  whatever  C. 
claimed  for  warehouse-room,  C.  refused  to  deliver  it  without  being 
paid  8Z.  which  was  due  to  him  from  B. ;  it  was  held,  that  a  tender 
of  the  5*.  for  warehouse-room  was  dispeased  with.  The  vendor 
of  a  quantity  of  tin,  shipped  the  same  on  board  a  ship  to  Leghorn, 
by  the  orders  of  the  vendee ;  and  the  captain,  by  his  bill  of  lading, 
undertook  to  deliver  the  tin  to  an  individual  at  Leghorn;  the  tin, 
being  heavy,  was  placed  at  the  bottom  of  the  hold,  with  other 
goods  over  it ;  the  vendee  having  become  bankrupt,  the  vendor 
rec^uired  the  captain  to  deliver  the  tin,  but  did  not  tender  the 
freight,  or  offer  to  make  any  compensation  to  him  for  the  trouble 
of  unloading  the  vessel.  The  captain  refused,  alleging  that  he  had 
signed  a  bill  of  lading  to  deliver  the  tin  to  another  person ;  and 
that  he  would  not  deliver  it  to  the  plaintiff;  it  was  held,  that  this 
was  presumptive  evidence  of  a  conversion ;  for  the  captain  had 
dispensed  with  the  tender  (z).  But  a  claim  to  hold  goods  for  a 
general  balance,  which  includes  the  particular  lien,  is  no  dispensa- 
tion of  a  tender  of  the  specific  sum  due  for  work  done  upon  those 
goods  (a).  \xi  Jones  v.  Tarleton,  9  M.  &  W.  675,  however,  in 
trover  against  a  carrier,  who  had  detained  goods  under  a  claim  of 
lien,  it  was  held  not  necessary  for  the  plaintiff  to  prove  an  actual 
tender  of  the  carriage  money,  it  appearing  that  he  was  ready  to  pay 
it,  but  that  the  defendant  refused  to  deliver  the  goods,  except  upon 

(v)  Crawshay  v.  Hm^frayf  4  B.  &r  Aid.  deliypry  up  of  the  bills  of  lading,  or  an 

60.  indemnity  against  them ;  TindaHv,  Taylor, 

(jr)  Stevenson  y.  Blakelock,  1  M.  &  S.  4  £.  &  B.  219.     So  if  he  had  assigned 

634;  per  Bayley,  J.,  in  Miles  v.  Gorton,  2  this  as  a  reason,  his  refusal  would  not 

C.  &  M.  610.  have  been  a  conversion. 

(y)  Boardman  v.  Sill,  1  Campb.  410,  n.  (a)  Searfe  v.  Morgan,  4  M.  &  W.  270. 

(s)  Thompson  v.  Trail,  %  B.  &  C.  36.  But  see  ^y/t«i/r  v.  FFt//iami,  5  C.  &  P.  899  ; 

The  capuin  may,  in  such  a  case,  retain  Polglast  v.    Oliver,  2  C.    &    J.    17,  per 

for  his  freight,  and  also  insist  upon  the  Bayley,  J. 
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payment  of  an  alleged  old  balance,  which  the  jury  found  was  not 
really  due.     See  further  as  to  tender,  ante,  p.  171 . 

A  trainer  has  a  lien  on  a  race-horse  for  the  expenses  and  skill 
bestowed  in  the  keeping  and  training  him ;  on  the  principle,  that, 
where  a  bailee  bestows  labour  and  skill  in  the  improyem»it  of  the 
subject  delivered  to  him,  he  has  a  lien  for  the  charge  {b).  So  where 
S.  sent  a  mare  to  M,  to  be  covered  by  a  stallion  belonging  to  him, 
which  was  done  accordingly;  it  was  held,  that  M.  was  entitled  to 
a  specific  lien  on  the  mare  for  the  chaise  of  covering  her  (c).  But 
the  case  of  agistment  does  not  fall  within  this  principle,  as  the 
agister  does  not  confer  any  additional  value  on  the  article,  either 
by  the  exertion  of  any  skill  of  his  own,  or  indirectly  by  means  of 
any  instrument  in  his  possession,  but  simply  takes  in  an  animal  to 
feed  it.  Hence  an  agister  of  milch  cows  has  no  lien(rf);  and  a 
person  to  whom  a  horse  is  delivered  to  be  stabled,  taken  care  of, 
fed  and  kept,  has  not  any  lien  for  the  charge  {e).  These  two  cases 
rest  also  on  the  ground  mentioned  ante,  p.  1368,  that  the  implied 
agreement  in  such  cases  is  inconsistent  with  the  existence  of  a  lien, 
for  the  owner  of  the  milch  cows  has  a  right  to  the  possession  of 
the  cows,  when  he  pleases,  for  the  purpose  of  milking  them  (/), 
and  the  owner  of  the  horse  at  a  livery  stable  keepers  has  a  right  to 
the  possession  of  the  horse  for  the  purpose  of  riding  or  driving 
him  Ig).  So  in  the  case  of  training  race-horses,  although  the  labour 
and  skill  employed  by  the  trainer  in  the  improvement  of  the 
animal  are  a  good  foundation  for  a  lien,  yet,  if  by  usage  or  con- 
tract the  owner  may  sen^the  horse  to  run  at  any  race  he  chooses, 
and  may  select  the  jockey,  the  lien  does  not  exist,  such  usage  or 
contract  being  inconsistent  therewith  (A). 

A  lord  of  a  manor  seized  a  beast  as  an  estray,  and  kept  it  for 
some  time,  after  having  proclaimed  it ;  the  owner  afterwards,  and 
within  the  year,  claimed  it,  and  brought  trover,  without  having 
firat  tendered  a  satisfaction  for  the  keeping  of  it;  and  for  the 
want  of  this  it  was  held,  that  the  action  would  not  lie  (i).  The  dis- 
trainor of  goods,  which  have  been  replevied,  carmot  claim  any 
lien  upon  them  (A).  So  if  a  horse  be  distrained  in  order  to 
compel  an  appearance  in  a  hundred  court,  after  appearance,  the 
plaintiff  cannot  justify  detaining  the  horse,  until  his  keep  is  paid 
for(Z).  Where  a  person  has  a  simple  lien  on  goods,  he  cannot  sell 
and  dispose  of  them;  but  if  he  has  a  special  property  in  those 
goods  in  trust  for  another,  subject  to  a  claim  of  his  own,  in  such 
case  the  party  may  sell  in  order  to  repay  himself  (»i).     A  party 

(6)  Sevan  v.  Waters,  1  M.  &  M.  236.  (g)  Per    Parke,   in  Scarfe  v.  Morgan, 

See  Sanderson  t.  Bell,  2  C.  &  M.  312.  tupra, 

(c)  Scarfe  v.  Morgan,  4  M.  &  W.  270.  Ch)  Forth  v.  Simpson,  13  Q.  B.  680, 

(</)  Jackson  v.  Cummins,  5  M.  &  W.  342.  (i)  2  Roll.  Abr.  92,  (M.)  pi.  3. 

(e)  Jttdson  V.    Etheridge,  1  Cr.  &   M.  (k)  Brady li  v.  Bali,  1  Bro.  C.  C.  427. 

743.  (/)  Lenton  v.  Cook,  BuU.  N.  P.  45. 

(/)  Jackson  ▼.  CumminSj  supreu  (m)  Per  Holroyd,  J.,  Caxenove  v.  Pn- 

vost,  5  B.  &  Aid.  78. 
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cannot  acquire  a  lien  by  his  wrongful  act(n).     If  the  defendant  is 
to  be  considered  as  a  mere  wrong-doer,  it  is  not  necessary  for  the 

Elaintiff  to  tender  him  an  indemnification  for  expenses,  which  have 
een  incurred  by  him  in  order  to  obtain  a  wrongful  possession  {o). 
So  no  formal  tender  is  necessary,  where  the  defendant  is  not  in 
a  situation  to  deliver  up  the  goods  (p).  It  seems  that  the  same 
rule  holds  where  the  defendant  has  incurred  an  expense  in  respect 
of  the  plaintiff's  goods,  without  an  authority  from  the  pkdntifF. 
Stone  ¥.  Lingwoody  1  Str.  651 ;  which  case,  however,  was  denied 
to  be  law  by  Lord  Mansfield,  C.  J.,  4  Burr.  2218.  Where  pos- 
session has  been  obtained  by  a  misrepresentation  on  the  part  of  the 
defendant,  be  cannot  set  up  a  lien,  to  which  he  might  otherwise 
have  been  entitled.     Madden  v.  Kempster,  1  Campb.  12. 

Property  held  by  a  party  in  right  of  a  lien  cannot  be  taken  in 
execution ;  for  a  lien  is  a  personal  right,  and  continues  only  so  long 
as  the  possessor  holds  the  goods ;  and  the  sheriff  cannot  sell  an 
interest  of  this  description,  which  is  a  mere  personal  interest  in 
the  goods  (q). 

Statute  of  Limitations. — The  defendant  may  plead  the  Statute  of 
Limitations  (21  Jac.  I.  c.  16),  viz.  that  the  alleged  cause  of  action 
did  not  accrue  within  six  years  before  suit.  The  statute  is  a  bar 
to  an  action  commenced  more  than  six  years  afler  the  conversion, 
although  the  plaintiff  did  not  know  of  the  conversion  until  within 
that  period,  the  defendant  not  having  practised  any  fraud  to  prevent 
the  plaintiff  from  obtaining  that  knowledge  at  an  earlier  period  (r). 
Where  an  executor,  several  years  before,  had  left  some  goods  in 
the  house,  by  the  consent  of  the  heir,  who  used  them  afterwards, 
and,  within  six  years  of  the  action  brought,  the  executor  demanded 
the  goods,  and  the  heir  refused  to  deliver  them,  whereupon  trover 
was  brought  and  the  Statute  of  Limitations  pleaded ;  it  was  held, 
that  the  user  before  the  demand  was  neither  a  conversion,  nor  any 
evidence  of  it;  for  it  was  with  the  consent  of  the  executor  until 
that  time:  and  the  demand  being  within  six  years,  the  refusal, 
which  ensued  it,  and  which  was  the  only  evidence  of  a  conversion 
in  the  case,  was  within  the  six  years;  and  if  a  trover  be  before  the 
six  years,  and  a  conversion  after,  the  statute  cannot  be  pleaded  («>. 
In  1825,  wine  was  deposited  by  an  agent  of  the  plaintiff,  in  the 
defendant's  cellar,  by  her  leave.  At  or  about  the  end  of  the  year 
1826,  the  wine  becoming  injured  by  remaining  in  the  wood,  the 
defendant  bottled  part  of  it.  Afterwards,  but  when  it  did  not 
appear,  she  consumed  part  of  it.  In  November  1827,  the  plaintiff 
demanded  it,  referring  in  his  letter  to  a  previous  demand  of  the 

(n)  OriffitkMr.  Hyde,  Donet  Sum.  Ass.  (r)  Qranfftr  v.  Gecrge,  5  B.  &  C.  149. 

1809,  Lawrence t  J.  (<)   Wortley  Montague  v.  Lord  Sandwich, 

(o)  Lempriere  v.  Pasley,  2  T.  R.  485.  7  Mod.  99.    See  Topham  ¥.  Broddkk,  1 

( p)  Jones  V.  Cliff,  1  Cr/  &  M.  540.  Taunt.  577. 
(?)  l^gg  V.  Evans,  6  M.  &  W.  36. 
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wine  made  in  the  preceding  Marchy  and  offering  to  indemnify  the 
defendant  against  the  claim  of  any  other  person.  The  application 
was  not  noticed.  A  subsequent  demand  and  refusal  were  proved. 
The  action  was  commenced  in  October,  1833.  It  was  held,  that 
on  this  evidence  the  jury  were  not  bound  to  infer  a  demand  and 
refusal  more  than  six  years  before  action,  or  that  the  bottling  the 
wine  was  a  conversion ;  and  sembley  that  if  a  bailee  of  wine  converts 
part  of  it  without  the  owner's  knowledge,  he  cannot  set  up  the 
conversion  of  part  as  a  conversion  of  the  whole  to  support  a  plea 
of  the  Statute  of  Limitations  {t). 

Bankruptcy. — The  bankruptcy  of  the  defendant,  after  the  cause 
of  action  accrued,  cannot  be  pleaded,  because  the  damages  in 
trover  are  uncertain  («). 

New  Assignment. — In  trover  for  400  bales  and  400  bags  of 
cotton,  the  defendant  pleaded,  as  to  304  bales,  parcel,  &c.,  a  right 
of  stoppage  in  transitu.  The  plaintiffs  newly  assigned,  that  they 
sued  for  the  conversion  of  bales  of  cotton,  ^'  different  to  and  other 
than  the  bales  in  the  plea  mentioned,"  and  also  for  the  conversion 
of  the  last-mentioned  bales  of  cotton  "on  other  and  different  occa- 
sions and  times,  and  for  other  and  different  purposes,  than  in  the 
plea  mentioned."  It  was  contended  at  the  trial,  that  the  plaintiff 
was  bound,  under  the  new  assignment,  to  prove  a  conversion  of 
cotton  other  than  that  mentioned  in  the  plea;  but  it  was  held,  that 
the  new  assignment  might  be  considered  as  alleging  a  different 
conversion  of  the  same  cotton  bales,  as  well  as  a  conversion  of 
cotton  altogether  different  (x). 


V.  Evidence. 

In  order  to  maintain  this  action,  the  plaintiff  must  prove : — 
1 .  Property  and  right  of  possession  in  himself  in  the  goods  in 
question.  2.  The  nature  and  value  of  the  goods.  3.  A  conver- 
sion. In  general  this  is  the  only  proof  requisite ;  for  it  is  not 
necessary  to  prove  the  manner  in  wnich  the  goods  came  to  the 
hands  of  the  defendant  (y). 

In  trover  for  a  debenture,  the  plaintiff  must  prove  the  number 
of  the  debenture  as  laid  in  the  declaration,  and  the  exact  sum  to  a 
farthing,  or  he  will  be  nonsuited  {z) ;  but  he  need  not  set  out  the 
number  (any  more  than  the  date  of  a  bond,  for  which  trover  is 
brought) ;  for  the  plaintiff,  not  being  possessed  of  the  debenture, 
may   not  know  the  number,  and  if  he  should  mistake   in   the 

(0  PMlpoti  Y.  KelUy,  8  A.  fie  E.  106.  710. 

{u)  Parker  V.  Norton,  6  T.  R.  695.  (y)  Bull.  N.  P.  SB. 

(x)  Brancker  v.  Molyneux,  1  M.  8c  G.  (s)  Per  Holt,  C.  J.,  Bull.  N.P.  87. 
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number,  he  must  fail  in  the  action  (a).  In  trover  for  a  bond,  the 
plaintiff  .will  be  permitted  to  give  parol  evidence  of  the  contents, 
although  he  has  not  given  the  defendant  notice  to  produce  the 
instrument  itself  (6) ;  and  although  the  defendant  offers  to  produce 
the  instrument,  the  plaintiff  is  not  bound  to  put  it  in  (c).  So  in 
trover  for  the  certificate  of  a  ship's  registry,  the  certificate  may  be 
proved  to  have  been  granted  to  the  plaintiff  by  the  production  of 
the  registry,  from  which  it  was  copiea,  though  notice  has  not  been 
given  to  the  defendant  to  produce  the  certificate  itself  (rf).  "  Where 
a  written  instrument  is  to  be  used  as  a  medium  of  proof,  by  which 
a  claim  to  a  demand  arising  out  of  the  instrument  is  to  be  sup- 
ported, there  I  admit  the  instrument  itself  must  be  produced,  or 
notice  to  produce  it  must  have  been  given  to  the  defendant,  before 
any  evidence  of  its  contents  can  be  received ;  but  this  being  an 
action  of  trover  for  the  certificate  of  registry  itself  I  can  see  no 
sound  reason  why  evidence  should  not  be  admitted  of  the  existence 
of  the  certificate,  in  the  same  manner  as  evidence  of  a  picture,  or 
other  specific  thing,  is  constantly  admitted,  where  it  is  sought  to  be 
recovered  in  the  same  form  of  action."  Per  Roohe,  J.,  S.  C,  In 
these  cases  the  nature  of  the  action  is  sufficient  notice  to  the  de- 
fendant of  the  subject  of  inquiry. 

In  trover  for  a  ship,  the  mere  fact  of  possession  as  owner  is 
sufficient  prima  facie  evidence  of  ownership,  without  the  aid  of  any 
documentary  proof  of  title,  as  the  bill  of  sale  or  ship's  register, 
until  such  further  evidence  is  rendered  necessary  in  consequence  of 
the  adduction  of  some  contrary  proof  on  the  other  side  (c).  But 
in  actions  against  shipowners  for  stores,  repairs,  wages,  &c.,  entries 
in  the  custom-house  books  of  the  port  of  London,  and  of  the  out- 
port  to  which  a  ship  belongs,  stating  that  she  was  transferred  to 
A.  by  B.,  the  original  owner,  were  held  not  sufficient  evidence  to 
prove  that  A.  was  liable  as  registered  owner,  there  not  being  any 
proof  to  connect  A.  with  the  entries.  Prober  v.  HopkinSy  2  Campb. 
170.  The  register  is  no  evidence  of  ownership,  without  proof^  of 
identity.  Myers  v.  WtlliSy  17  C.  B.  77.  So  the  production  of  the 
register  is  not  sufficient  without  showing  that  the  defendant  had 
assented  to  the  sale,  &c.,  and  adopted  the  character  of  owner. 
Smith  V.  Puge,  3  Campb.  456 ;  Strother  v.  Willan,  4  Campb.  24, 
ace. 

To  determine  what  evidence  will  be  sufficient  to  prove  a  con- 
version in  the  defendant,  it  must  be  known  in  what  manner  the 
goods  came  to  his  hands  (/) ;  for  if  they  came  to  his  hands  by 
delivery,  finding,  or  bailment,  an  actual  demand  and  refusal  ought 
to  be  proved;  but  proof  of  a  tortious  taking  will  supersede  the 

(a)  mUon  V.  Chambers,  Cro.  Car.  262.  (e)  Robertson  v.   Preneh^  4  East,   180. 

(b)  How  V.  Hall,  14  East,  274;   Jolley       See  Sutton  ▼.  Buck,  2  Taunt  802. 

V.  Taylor,  I  Campb.  144,  ace.  (/)  Per  Cur,,  in  Bruen  v.  Boe,  1  Sid. 

(c)  fVhiteliead  v.  Scott,  1  M.  &  Rob.  2.       264. 


(d)  Bucher  v.  Jarratt,  8  B.  &  P.  148. 
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necessity  of  proving  a  demand  and  refusal ;  for  where  the  taking 
is  unlawful,  it  is  of  itself  a  conversion.  So,  likewise,  if  an  actnal 
conversion  be  proved,  it  is  not  necessary  to  prove  a  demand  and 
refusal  (^).  A  mere  non-delivery  of  goods,  which  have  been 
placed  in  the  defendant's  hands  for  a  specific  purpose,  will  not 
amount  to  a  tortious  conversion.  Hence,  where  goods  have  been 
delivered  to  a  mannfitcturer,  in  order  that  he  may  do  something  to 
the  goods  in  the  course  of  his  busmeas,  and  then  return  them ;  if 
the  manufacturer,  upon  being  applied  to  for  the  goods,  merely 
makes  excuses  for  not  having  returned  them,  and  does  not  abso- 
lutely refuse  to  deliver  them,  trooer  cannot  be  maintained:  the 
proper  remedy  is  an  action  of  assumpsit  for  non-performance  of  the 
contract  (A).  Where  plaintiffs  sold  goods  to  T.,  who  paid  for  them, 
and  was  to  take  them  away,  but  defendant  becoming  possessed  of 
the  place  in  which  the  goods  were  deposited,  plaintiffs'  attorney, 
accompanied  by  T.,  demanded  them  or  defendant,  telling  him  that 
they  belonged  to  pkintifis,  and  that  they  had  sold  them  to  T. ;  to 
which  defendant  answered  that  he  would  not  deliver  them  to  any 
person  whatsoever ;  and  afterwards  plaintiff  repaid  the  money  to 
T.,  and  brought  trover  against  defendant :  it  was  held,  that  this 
demand  and  refusal  were  sufficient  evidence  of  a  conversion  to  sup- 
port the  action,  and  that  a  new  demand  by  the  plaintiffs,  after  they 
nad  repaid  the  money  to  T.,  was  not  necessary  (i).  Where  A. 
having  purchased  a  stolen  horse  (not  in  market  overt),  sent  it  for 
sale  to  a  repository  kept  by  B.,  and  the  owner  of  the  horse  finding 
it  there,  demanded  it  of  B.  in  the  presence  of  A.,  when  B.  refused 
to  deliver  it  up ;  this  was  held  evidence  of  a  joint,  conver^on  (A). 
A  bailee  can  never  be  in  a  better  situation  than  the  bailor.  If  the 
bailor  has  no  title,  the  bailee  can  have  none  (/).  Hence,  where  the 
captain  of  a  ship,  who  had  taken  goods  on  freight  and  claimed  to 
have  a  lien  upon  them,  delivered  them  to  a  bKatilee ;  and  the  real 
owner  demanded  them  of  the  bailee,  who  refused  to  deliver  them 
without  the  directions  of  the  bailor :  it  was  held  that,  the  bailor 
not  having  any  lien,  the  refusal  by  the  bailee  was  sufficient  evi- 
dence of  a  conversion  (m).  Goods  consigned  to  A.,  upon  their 
arrival,  are  landed  on  the  defendant's  wharf;  the  plaintiff,  in  an 
action  of  trover,  may  prove  his  title  by  parol,  although  the  hill  of 
lading,  which  has  been  indorsed  to  him,  cannot  be  received  in  evi- 
dence for  want  of  a  stamp  (n).  A  trader,  on  the  eve  of  bankruptcy, 
made  a  collusive  sale  of  nis  goods  to  A. :  it  was  held,  that  the  as- 
signees could  not  maintain  trover  for  the  goods  against  A.,  without 
proving  a  demand  and  refusal  (o).  But  the  sale  of  a  ship,  which 
was  afterwards  lost  at  sea,  made  by  the  defendant,  who  claimed 

{g)  Fondiek  v.  Coilins,  1  Sta.  179.  of  the  Sxeter  earrkr,  onle,  p.  1862,  n.  («). 

(h)  Severht  y.  Keppeli,  4  E^p.  157.  (m)  fFiUon  ▼.  jtnderion,  1  B.  ft  Ad.  450. 

(t)  PaitUou  V.  Robivson,  5  M.  &  S.  105.  Se<<  Catterall  v.  Kenyon,  3  Q.  B.  310. 

{k)  Lee  V.  Bayet,  18  C.  B.  599.  (n)  Dams  v.  Rayvoida,  1  Sta.  1 15. 

(l)  See  an  exception  to  this  rule,  case  (o)  Nixon  v.  Jenkme,  2  H.  Bl.  135. 
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under  a  defective  conveyance  from  a  trader  before  his  bankruptcy, 
has  been  held  to  be  a  sufficient  conversion  to  enable  the  assignees 
to  maintain  trover,  without  proving  a  demand  and  refiisal  {p), 

A  demand  and  refusal  is  only  evidence  to  induce  a  jury  to  pre- 
sume a  conversion ;  and,  therefore,  if  the  jury  find  a  special  veraict, 
that  there  was  a  demand  and  refusal,  the  court  cannot  adjudge  it 
to  be  a  conversion  (j).  A  demand  and  refusal  is  not  evidence  of 
a  conversion,  where  it  is  apparent  that  the  defendant  has  not  been 
guilty  of  a  conversion :  as  in  the  case  of  the  defendant  having  cut 
down  the  trees  of  the  plaintiff,  and  left  them  lying  in  the  plaintiff's 
ground ;  for  in  such  case  it  is  clear  that  there  has  not  been  any 
conversion,  if  they  continue  there  (r).  So  the  return  of  goods  of  a 
third  party,  which  have  been  seized  under  a  distress,  but  remained 
unsold,  to  the  premises  whence  they  were  taken,  is  not  a  conversion, 
for  the  bailifl'  is  not  boimd  to  restore  the  ^oods  to  the  right 
owner  {s).  But  the  jury  may  infer  a  refusal,  and  therefore  a  conver- 
sion from  continued  silence  (0-  So,  if  the  defendant  refuse  to  give 
up  deeds,  except  on  a  condition  which  he  has  no  right  to  impose, 
that  is  tantamount  to  an  absolute  refusal  (u).  If  A.,  into  whose 
possession  goods  happen  to  come,  being  ignorant  that  B.  is  the 
real  owner,  refuses  to  deliver  them  to  B.,  until  he  proves  that  he  is 
the  real  owner ;  such  qualified  refusal  is  not  evidence  of  a  con- 
version (x). 

In  order  to  make  a  demand  and  refusal  sufficient  evidence  of  a 
conversion,  the  party,  when  he  refuses,  must  have  it  in  his  power 
to  deliver  up  or  to  detain  the  article  demanded.  Hence,  where  in 
trover  for  a  deed,  the  evidence  was,  that  when  the  deed  was  de- 
manded from  the  defendant,  he  said  he  would  not  deliver  it  up, 
but  that  it  was  in  the  hands  of  his  attorney,  who  had  a  lien  upon 
it ;  this  was  held  insufficient  (y).  Where  the  watch,  the  subject- 
matter  of  the  action,  had  been  given  by  the  defendant  to  a  third 
person,  but  had  been  subsequenUy  handed  back  to  the  defendant 
for  the  purpose  of  being  pawned,  and,  nine  months  afterwards,  upon 
demand  being  made  upon  the  defendant,  she  said,  ''  I  shall  not 
talk  to  you  any  more,  but  shall  see  my  solicitor ;"  it  was  held,  that 
this  was  sufficient  evidence  of  a  conversion,  and  of  the  watch  being 
in  her  possession  at  the  time  of  the  demand  (2r).  So  where,  in 
trover  for  a  bill  of  exchange,  it  was  proved  that  the  defendant  had 
said  "  he  could  not  give  it  up,  because  it  had  been  burnt,"  and 
the  defendant  was  not  called,  and  the  jury  found  a  verdict  for  the 
plaintiff;  it  was  held,  that  the  verdict  was  justified  by  the  evi- 
dence (a). 

(  p)  Bloitam  w.  Hubbard,  6  East,  407.  {*)  Oreen  v.  Dwm,  8  Caropb.  215,  n. ; 

Iq)  Per  Coke,  C.  J.,  10  Rep.  66,  b.  Solomon  ▼.  Dawea,  \  Esp.  8S  {   Famgham  y. 

(r)  Per  Cmr,,  2  Mod.  245.  fVatt,  6  M.  &  W.  497.   See  ante,  p.  1349. 

(«)  Evan*  ▼.  fVright,  27  L.  J.,  Exch.  50.  (y)  Smith  y.  Young,  1  Campb.  489. 

(t)  Per  Park,  J.,  Antkwty  y.  Honey,  8  {%)  Richmond  v.  ^acAa/Mn,  i  Scott,  184. 

Bingh.  193;  Watkinew.WoolltyyGom,^.  (a)  M^Kewen    f.  Xoiehimg,    S7   L.  J.,                                         j 

(u)  Davie*  y.  Femon,  6  Q.  B.  443.  Exch.  41.                                                                                               I 
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In  trover  against  a  carrier,  a  refiisal  to  deliver  is  not  evidence  of 
a  conversion,  if  it  appears  clearly  that  the  goods  have  been  lost 
through  negligence ;  but  if  that  does  not  appear,  or  if  the  carrier 
had  the  goods  in  his  custody  when  he  refused  to  deliver  them,  it  is 
good  evidence  of  a  conversion  (6).  "  If  a  carrier  says  he  has  the 
goods  in  his  warehouse  and  refuses  to  deliver  them,  that  will  be 
evidence  of  a  conversion,  and  trover  may  be  maintained,  but  not 
for  a  bare  non-delivery,  without  any  such  refusal."  Per  Lord 
Ellenboroughj  C.  J.,  in  Severin  v.  Keppel,  4  Esp.  157.  But  he  may 
give  in  evidence  the  detaining  of  the  goods  for  his  hire  (c).  So  he 
may  give  in  evidence,  that  the  goods  were  stolen  ;  for  then  he  is  not 
guilty  of  a  conversion,  though  he  will  be  liable  in  an  action  on  the 
case  to  make  compensation  for  the  loss  of  the  goods  (d).  If  A. 
sends  goods  by  B.,  a  common  carrier,  to  be  delivered  to  C,  proof 
that  B.  asserted  he  had  delivered  the  goods  to  C,  whereas  in  truth 
C.  had  never  received  them,  is  not  sufficient  evidence  of  a  con- 
version to  support  trover  against  B.  (e). 

In  trover  for  a  horse  in  an  innkeeper's  possession,  a  refusal  is  not 
a  conversion,  or  evidence  of  a  conversion,  unless  the  plaintiff  tender 
a  sum  sufficient  for  the  keep  of  the  horse,  and  the  jury  is  to 
judge  of  the  sufficiency  of  the  tender  (/).  In  Johnson  v.  HiUj 
3  Sta.  172,  where  A.,  under  the  colour  of  a  legal  proceeding,  having 
wrongfully  seized  the  horse  of  B.,  took  it  to  an  inn,  where  it  was 
kept  for  several  days.  The  landlord  refused  to  deliver  up  the  horse 
to  J3.,  upon  a  demand  made  soon  afler  the  delivery  to  him  ;  but  a 
few  days  afterwards  offered  to  give  up  the  horse  to  B.  on  being 
paid  ten  shillings  for  the  keep.  The  chief  justice  was  of  opinion,  that 
if  the  landlord  knew,  at  the  time  the  horse  was  delivered  into  his 
custody,  that  A.  was  not  the  owner  of  the  property,  but  a  mere 
wrong- doer,  he  made  himself  a  party  to  the  wrongful  act  of  A., 
and  could  not  insist  on  any  recompense  for  keeping  the  horse ;  and 
this  being  left  to  the  jury,  they  found  for  B.,  the  plaintiff.  But  if 
A.  put  a  horse  to  pasture  with  B.,  and  afterwards  sell  him  to  C, 
who  brings  trover  against  B.,  B.  cannot  detain  the  horse  against 
C,  the  purchaser,  until  he  be  paid,  but  must  have  recourse  to  his 
action  against  A.  (^?.  Where  bills  of  exchange  were  delivered  by 
a  trader,  in  contemplation  of  bankruptcy,  to  a  creditor,  with  a  view 
of  giving  him  a  preference,  and  the  amount  due  on  the  bills  was 
received  by  him  after  the  bankruptcy ;  it  was  held,  that  the  receipt 
of  the  money  did  not  amount  to  a  conversion,  and  conseauently 
that  it  was  necessary  to  prove  a  demand  of  the  bills  and  a  re- 
fusal (A). 

(ft)  Anon^y  Salk.  655  ;  Rou  v.  Johnson,  (e)  Mtersol  y.  Briant,  1  Campb.  409. 

5  Burr.  2825  ;  DeweU  v.  Mojcon,  1  TaunL  (/)  Anon^  2  Show.  161. 

891.     See  ante,  p.  460.  (g)  Chapman  ▼.  AlUn,  Cro.  Car.  271. 

(c)  Skinner  v.  Upthaw,  Ld.  Raym.  752.  See  ante,  p.  1370. 

See  ante,  p.  1362.  (A)  Jonee  v.  Fort,  9  B.  &  C.  764.     See 

{d)  George  y.  Wyhum,  1  Roll  Abr.  6,  ante,  p.  1351. 
(L.)pl.4. 
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In  trover  against  several  defendants,  all  cannot  be  found  guiltv  on 
the  same  count,  withoutproofof  a  joint  conversion  by  all(£).  Pos- 
session ought  to  be  proved  in  the  defendant  himself  for  delivery  to 
a  servant  is  not  sufficient,  if  the  goods  do  not  come  to  the  hands 
of  the  defendant ;  unless  the  servant  be  employed  by  his  master  to 
receive  goods  for  him,  and  the  goods  are  delivered  in  the  way  of  his 
trade  (k) ;  as  if  a  pawn  be  delivered  to  a  pawnbroker's  servant  (/). 
In  trover  against  defendant  for  not  delivering  some  wine  deposited 
with  her  as  a  security  for  an  advance  of  money ;  it  was  held,  that  it 
was  not  sufficient  evidence  of  a  conversion,  to  show,  that  her  son, 
who  acted  as  her  general  c^ent,  refused  to  give  it  up ;  and  that  it 
was  necessary  to  prove  that  such  agent  acted  under  a  special  direc- 
tion, in  order  to  make  the  defendant  liable  as  a  wrong-doer  (m). 

Of  Staying  the  Proceedings, 

Formerly,  if  the  defendant  was  desirous  of  staying  the  proceed- 
ings against  him,  by  bringing  the  subject-matter  of  the  action  into 
court,  and  undertaking  to  pay  the  costs  incurred,  the  court  refused 
to  listen  to  the  application  (ra) ;  unless  the  action  was  brought  for 
money  (o).  But  of  late  years  it  has  been  usual  to  grant  applications 
of  this  kind,  when  a  proper  case  has  been  brought  oefore  the 
court  (p).  But  not  where  it  appears  that  the  goods  are  altered, 
and  of  less  value  than  they  were  when  taken  (y).  Where  the  goods 
are  ponderous,  the  court  will  ^ant  a  rule  to  snow  cause,  why,  on 
the  delivery  of  the  goods  to  Uie  plaintiff,  and  on  payment  of  costs, 
the  proceedings  should  not  be  stayed  (r). 


VI.  Verdict-- Damages — Costs,  ^c. 

Verdict.—  The  verdict  in  trover  is  divisible,  and  should  be  entered 
for  the  defendant,  and  not  in  reduction  of  the  plaintiff's  damages 
only,  as  to  any  articles  that  are  distinguishable  and  severable,  ac- 
cording to  the  description  of  them  in  Uie  declaration,  and  the  evi- 
dence given  at  the  tiial  («). 

Damages.—  In  trover  for  a  bill  of  exchange,  the  damages  are  to 
be  calculated  according  to  the  amount  of  the  principal  and  interest 
due  upon  the  bill  at  the  time  of  the  conversion  {t).     In  trover  for 

(I)  Nicoll  V.  GlennU,  1  M.  &  S.  588.  was  extended  to  trespass  for  taking  goods. 

(Ar)  BuU.  N.  P.  44.  (q)  Royden    y.    Baity,    Barnes,    284; 

(0  J<fne»  V.  Hart,  Salk.  441.  Fither  v.  Prince,  8  Burr.  1363. 

(m)  Pothonier  ▼.  Dawtm,  Holt,  888.  (r)  Cooke    Y.    Holgate,    Barnes,    281  ; 

(»)  Olivant  ▼.  Perimeam,  2  Str.  1 191.  Watt*  v.  Phippt,  Bull.  N.  P.  49. 

(o)  Anon.,  Str.  142.  («)  Frenshey  ▼.  fVelU,  26  L.  J.,  Excb. 

{p)  Enerard  v.  Lathbury,  Bull.  N.  P.  228. 

49  ;  per  Lord  Kenyan,  C.  J.,  7  T.  R.  64 ;  (t)  Mercer  y.  Joneiy  8  Campb.  477. 
Pickering  y.  Trueie,  where  this  doctrine 
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ail  unstamped  guarantee  mutilated  by  the  defendant,  the  pUuntiflT 
is  entitled  to  such  damages  as  he  might  have  recovered  in  an  action 
on  the  guarantee  (u).  Sut  in  Greening  t.  WiUdmony  1  C.  &  P. 
625,  the  case  of  Mercer  r.  Jones  wss  doubted  hj  Abbott,  C.  J. ;  and 
it  was  held,  that  in  the  case  of  goods,  at  all  events,  the  jury  were 
not  limited  to  the  y^^w  of  the  article  at  the  time  of  the  conversion, 
but  might  find  its  value  at  a  subsequent  time  at  their  discretion. 
Whitehouse  v.  Atkinson,  3  C.  &  P.  344,  ace.  And  this  rule  is  more 
consonant  with  that  established  in  assumpsit,  in  cases  where  the 
defendant  holds  in  his  hands  the  money  or  goods  of  the  plaintiff, 
thereby  preventing  him  from  using  it  See  €aUe,  p.  178  ;  and  JBor- 
row  V.  Amaud,  8  Q.  B.  696. 

Where,  after  an  act  of  bankruptcy,  a  sheriff  seizes  and  sells 
goods,  in  trover  by  the  assignees,  the  jury  may  deduct,  in  their 
estimate  of  dam^es,  the  expenses  of  the  sale,  for  the  plaintiffs 
themselves  would  have  been  obliged  to  sell  (x).  Where  the  owner 
of  adjoining  land  had  worked  coal-mines  within  the  land  of  the 
plaintiff;  it  was  held,  that,  the  plaintiff  being  entitled  to  the  coeds 
as  chattels,  the  proper  estimate  of  damages  was  the  value  of  the 
coals  when  gotten,  without  deducting  the  expense  of  getting 
them  (y).  But  if  the  defendant  has  subsequently  removed  the 
coal,  and  brought  it  to  the  pit's  mouth,  the  plaintiff  is  not  entitled 
to  the  increased  value  thus  given  to  it ;  in  otner  words,  the  plaintiff 
is  entitled  to  recover  the  value  of  the  coal  at  the  pit's  mouth,  de- 
ducting the  expense  incurred  by  the  defendant  in  removing  it, 
(which  the  plaintiff  must  himself  have  incurred,)  but  not  of  getting 
it,  which  was  the  defendant's  wrongful  act  (z).  If,  however,  the 
defendant  had  acted  under  a  fair  and  honest  belief  of  right,  as  in 
the  case  of  a  disputed  title,  it  is  different;  and  the  rule  of  damages 
in  that  case  is,  the  fair  value  of  the  coals  as  if  the  coal-field  had 
been  purchased  from  the  plaintiff  (a).  See  ante,  p.  1326.  If  the 
goods,  while  in  the  hands  of  the  defendant,  have  been  seized  for 
rent,  which  the  plaintiff  is  liable  to  pay,  and  which  the  defendant 
has  paid  to  obtain  the  release  of  the  goods,  the  defendant  is  entitled 
to  deduct  the  amount  so  paid  from  the  verdict  found  for  the 
plaintiff  (6).  Defendant,  a  sheriff,  who  held  goods  taken  in  execu- 
tion, delivered  them  to  the  plaintiffs,  assignees  of  a  bankrupt,  after 
an  action  of  trover  had  been  commenced  by  them :  the  plaintiffs 
accepted  the  goods  without  condition :  it  was  held,  that  they  could 
not  recover  in  the  action  more  than  nominal  damages ;  at  all  events, 
not  without  alleging  special  matter  in  the  declaration  (c). 

By  3  &  4  Will.  IV.  c.  42,  s.  29,  in  all  actions  of  trover,  the  jury, 

(u)  M'Leodv.  AfGhie,  2  M.  &  G.  326.  (a)  W^od  y.  Morewood,  S  Q.  B.  441  ; 

(d-)  Clarke  t.  Nicholson,  1  C.  M.  &  R.  per  Parke,  B.,  in  Wild  v.  UoUy  9  M.  &  W. 

724.  672. 

iy)  Martin  y.  Porter,  5  M.  &  W.  351.  (6)  Plevin  y.  Marshall,  10  Bingh.  24. 

(«)  Morgan  Y.  Powell,  3  Q.  B.  278.  (e)  Moon  v.  Rt^hael,  2  B.  N.  C.  310. 
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on  the  trial  of  any  issue,  or  on  any  inquisition  of  damages,  may,  if 
they  shall  think  fit,  give  damages  in  the  nature  of  interest  over  and 
above  the  value  of  l£e  goods  at  the  time  of  the  conversion. 

Costs. — On  the  subject  of  costs,  see  ante^  p.  37,  post^  1404. 

Jvdgment.—  TYie  judgment  in  this  action  is  for  the  recovery  of 
damages  only  {d\  and  in  this  respect  it  differs  from  the  judgiiient 
in  the  analogous  action  of  detinue,  which  is  for  the  recovery  of  the 
goods  in  question^  or  the  value  thereof,  if  the  plaintiff  cannot  have 
the  goods.     See  ante^  p.  663. 

(d)  Knight  v.  Bottrne,  Cro.  Elix.  116. 
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CHAPTER    XXXIX. 

USE  AND  OCCUPATION  (a). 

FoRMBRiiY  on  action  of  asauvipBit  (b)  for  rent  arrear  upon  a  parol 
lease  for  years  could  not  have  been  maintained,  either  pending  (c), 
or  after  the  expiration  of  the  term  (rf)>  because  it  was  considered 
as  a  real  contract :  the  only  remedies  were  by  distress  or  action  of 
debt  (e).  But  on  a  mere  promise  to  pay  a  sum  of  money  (f),  or  so 
much  as  the  plaintiff  deserved  to  have  (g)^  in  consideration  of  the 
plaintiff's  permitting  the  defendant  to  occupy  lands,  &c.,  an  action 
of  assumpsit  might  nave  been  maintained  by  the  common  law.  In 
this  case  the  objection  as  to  the  contract  being  real,  was  removed 
by  considering  the  permission  to  occupy  as  not  amounting  to  a 
lease,  and  the  mere  promise  to  pay  a  sum  of  money  in  considera- 
tion of  such  permission,  as  not  amounting  to  a  reservation  of  rent 

The  action  for  use  and  occupation  is  one  of  contract,  and  is 
founded  on  the  relationship  of  landlord  and  tenant ;  it,  therefore, 
requires  evidence  of  an  occupation  by  the  permission  of,  and  under 
a  contract  with,  the  plaintiff.  The  mere  assent  of  the  plaintiff  to  a 
letting  by  a  third  person  is  not  sufficient  (A).  "  If  the  court  knew 
nothing  in  such  an  action,  except  that  the  plaintiff  has  the  title  to 
the  land,  and  that  the  defendant  has  enjoyed  the  land,  as  the  law 
presumes  that  a  man  is  to  pay  for  his  enjoyment  of  the  land,  to  the 
party  who  is  entitled  to  it,  the  court,  under  such  circumstances, 
will  support  the  action  for  use  and  occupation.  But  if  the  teking 
possession  was  by  a  trespasser,  a  trespass  cannot  be  turned  into  a 
contract,  upon  the  doctrine  as  to  waiving  a  tort  and  suing  on  the 
ground  of  an  implied  contract.  So,  if  the  party  sued  is  in  pos- 
session, having  come  in  and  claiming  to  be  in  under  another  person, 
there  can  be  no  action  for  use  and  occupation,  for  you  cannot  turn 
a  contract  with  one  person  into  a  contract  with  another."     Per 


(a)  See  ante,  p.  680.  (/)  Dartnal  ▼.  Morgan^  Cra  Jac.  598 ; 

{b)  Brett  y.  Read,  Sir  Yf.  ioae»,  Z29;  Chapman    v.    Southwicke,   1    Lev.    2(H; 

Cro.  Car.  343.  Johneon  v.  May^  8  Lev.  150. 

(c)  1  Roll.  Abr.  7,  (O.)  pi.  1.  {g)  How  v.  Norton,  1  Lev.  179 ;  Maion 

(d)  Ibid.,   pi.  2.      See   also   Oreen  v.  v.  Welland,  Skin.  238,  242. 
Harrington,  Hob.  284 ;  Hutt.  34,  S.  C.  (A)  Churchward  v.  Ford,  26  L.  J.,  Exch. 

(e)  The  remedy,  however,  by  debt  or  354 ;  2  U.  &  N.  446.  In  this  case  a 
assumpsit,  so  far  as  the  indebitatus  counts  notice  from  the  plaintiff  to  the  defendant 
are  concerned,  is  now  identical.  See  to  pay  rent  to  him  was  proved.  See  pott, 
ante,  p.  69.  p.  1388. 
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Pelhckj  C,  B.,  8,  C.  Where,  however,  a  lease  was  graated  by  a 
writing,  not  under  seal,  which  contained  an  undertaking  by  the 
leeeor,  for  himself  and  assigns,  for  quiet  enjoymentp  it  was  held, 
that  his  assignee  might  maintain  the  action,  for,  the  lessor  having 
granted  for  himself  and  assigns,  the  permission  of  any  person  who 
might  become  his  assignee  was  virtually  included  (i).  Though  the 
relationship  of  landlord  and  tenant  must  exist,  it  is  not  necessary 
liiat  there  should  be  any  reversion  in  the  plaintiff  (A): 

In  order  more  effectually  to  obviate  the  difficulties  which  oc- 
curred in  the  recovery  of  rent,  where  the  demise  was  not  by  deed, 
tt  was  enacted,  by  11  Geo.  II.  c.  19,  s.  14,  '^  that  landlords, 
wkere  the  agreement  is  not  by  deed^  may  recover  a  reasonable  satis- 
faction for  the  lands,  tenements,  or  hereditaments  held  or  occupied 
by  the  defendant,  in  an  action  on  the  case,  for  the  use  and  occupa- 
tioa  of  what  was  so  held  or  enjoyed  ;  and  if,  in  evidence  on  the 
trial  of  soch  action,  any  parol  demise,  or  any  agreement  (not 
bekig  by  deed),  whereon  a  certain  rent  was  reserved,  shall  appear, 
ike  plaiiitiff  in  such  action  shall  not  therefore  be  nonsuited,  but  may 
make  use  thereof,  as  an  evidence  of  the  quantum  of  the  damages  to 
be  recovered."  Under  this  statute,  a  landlord  who  has  rent 
owing  to  him  is  allowed  to  recover,  not  the  rent,  but  an  equivalent 
for  the  rent,  a  reasonable  satisfaction  for  the  use  and  occupation  of 
the  premises,  which  have  been  holden  and  enjoyed  under  the  de- 
mise, by  action  for  the  use  and  occupation :  and  it  is  provided  on 
his  behalf,  that,  if  the  demise  be  produced  against  him,  it  shall 
not  defeat  his  action,  as  it  would  have  done  before  the  statute ;  but 
the  fixed  rent  shall  be  only  used  as  a  medium,  by  which  the  un- 
certain damages  to  be  recovered  in  this  form  of  action  shall  be 
liquidated.  A  reasonable  satisfaction  for  the  use  and  occupation  is 
the  thing  intended  to  be  given ;  the  form  of  action  marlced  out 
(being  enlarged  by  a.  necessary  construction,  so  as  to  be  allowed  to 
be  maintaizied  vriUiout  an  express  ]>romtse),  is  the  proper  form  in 
which  such  reasonable  satisfaction  is  to  be  recoverea  ;  out,  the  rea- 
sonable satisfaction,  which  in  its  own  nature  must  apply  to  some- 
thing specific  by  which  it  can  be  estimated,  being  nere  given  for 
use  ana  occupation,  and  for  nothing  else,  it  is  a  remedy  \^hich,  in 
its  own  nature,  is  not  co-extensive  with  a  contract  for  rent,  nor 
does  it  seem  to  have  been  within  the  scope  and  purview  of  the 
statute  to  make  this  remedy  co-extensive  with  all  the  remedies 
for  the  recovery  of  rents  claimed  to  be  due  by  the  mere  force  of 
the  contract  for  rent  The  statute  meant  to  provide  an  easy 
remedy  in  the  simple  cases  of  actual  occupation,  leaving  other  more 
complicated  cases  to  their  ordinary  remedy  (/)• 

The  statute  says,  "  lands,  tenements,  and  hereditaments/'    The 


!: 


0  Standen  ▼.  Ourigtmat,  10  Q.  B.  1S5.  (/)  Per  Byrt,  C.  J.,  delWering  judg- 

k)  Pblfoe*  ▼.  AM«y,  0  Q.  B.  loss.  xaeat  in  Nmish  w.  Tatlock,2H.  BIS2». 
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action,  therefore,  will  lie  for  the  use  and  occupation  of  (umiture  {m), 
or  an  incorporeal  hereditament,  e.  g.  a  fishery  (n). 

The  statute  provides  a  remedy  in  such  cases  only,  where  the 
agreement  is  not  by  deed ;  but  it  has  been  held,  that,  where  the 
defendant  held  under  a  mere  agreement  for  a  lease,  which  did  not 
amount  to  an  actual  demise,  the  plaintiff  might  maintain  an  action 
for  the  use  and  occupation,  although  such  agreement  was  by 
deed  (o).  So*  where  a  lease  containing  the  usud  words  '^  signed, 
sealed,  and  delivered,"  was  executed  by  both  parties,  pursuant  to  a 
previous  agreement,  by  which  it  was  provided,  that  the  lessee  should 
pay  the  lessor  (the  plaintiff)  1002.  for  the  plaintiff's  good- will  and 
fixtures,  but  that  the  lease  should  not  be  delivered,  and  should  re- 
mun  in  the  plaintiff's  possession  until  payment  of  that  sum ;  it 
was  held,  that  the  jury  were  warranted  m  finding,  that  there  bad 
been  no  delivery  of  the  deed  so  as  to  operate  as  a  lease ;  that  a 
tenancy  from  year  to  year  only,  therefore,  existed,  and  that  the 
defendant  (who  was  the  assignee  in  bankruptcy  of  the  lessee,  and 
had  accepted  the  lease)  was  liable  in  an  action  for  use  and  occu- 
pation {p). 

A  corporation  aggregate  may  sue  for  use  and  occupation,  where 
the  tenant  has  held  premises  under  them  without  deed,  and  pre- 
viously paid  rent  (9).  So  they  may  be  sued,  where  they  have 
actually  occupied  land  by  the  permission  of  the  owner,  though  there 
be  no  contract  under  seal ;  and  where  the  corporation  is  a  railway 
company  (which  is  authorized  by  the  97th  sect,  of  the  8  &  9  Vict, 
c.  lo,  to  make,  by  their  directors,  valid  contracts  by  parol,  in  cases 
where  private  persons  could  make  such  contracts),  such  parol  con- 
tract may,  in  the  absence  of  evidence  to  the  contrary,  be  pre- 
sumed (r).  See  ante,  p.  70.  A  director  of  a  company,  provision- 
ally registered,  who  has  taken  land  for  die  use  of,  and  which  is 
occupied  by,  the  company,  may  be  sued  in  use  and  occupation, 
unless  he  has  expressly  taken  tlie  premises  as  such  director  on  be- 
half of  the  company  {s). 

In  an  action  for  use  and  occupation  of  apartments  in  the 
plaintiff's  house  during  half  a  year,  it  appeared  that  the  rent  was 
claimed  in  consequence  of  the  defendant  naving  neglected  to  give  a 
notice  to  quit ;  the  defence  set  up  was,  that  the  plaintiff,  after  the 
defendant  had  quitted,  had  put  up  a  bill  in  the  window  :  but  Lord 
Kenyoriy  C.  J.,  expressed  an  opinion,  that  the  defence  insisted  on 
would  afford  no  answer  to  tne  plaintiff's  action.     It  was  for  the 

(m)  Salmm  v.  Matthtwt,  8  M.  &  W.  ( p)  Oudgen  v.  Betui,  26  L.  J.,  Q.  B. 

827.  86 ;  6  E.  &  B.  986,  5.  CL 

(ii)  Holford  ▼.  PHteKard,  8  Exch.  798.  {q)  Mayor  </  Su^ord  v,  l%tt,  4  Bingfa. 

See  Form   10,  Sched.  B.  of  Com.  Law  75. 

Proc.  Act,  1852.  (r)  Lowe  v.  London  and  North  Wutem 

(o)  BllwU  ▼.  Rogort,  4  Esp.  59;   Ba-  Raihoay,  18  Q.  B.  682. 

nuior  ▼.  Utbome,  Peake's  Add.  Ca.  76.  («)  Job  ▼.  Lamb,  11  Exch.  589. 
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benefit  of  the  defendant  that  the  apartments  should  be  let ;  nor 
would  he  infer  from  the  circumstance  of  the  party's  endeavouring  to 
let  them,  that  the  contract  was  put  an  end  to  ;  that  there  must  be 
other  circumstances  to  show  it,  and  not  merely  an  act  of  so  equivocal 
a  kind  (t).  So  where  the  landlord  lit  a  fire  in  the  apartments  his 
tenant  had  left,  and  made  use  of  it  when  lighted.  But  if  the  land- 
lord, while  his  tenant  is  in  the  possession  and  use  of  apartments, 
enters  and  uses  them  or  any  part  of  them,  that  will  deprive  him  of 
his  claim  to  rent(u).     See  Upton  v.  Townendy  post,  p.  1391. 

The  delivery  of  the  keys  of  the  house  by  an  agent  of  the  tenant 
to  a  female  servant  at  the  house  of  the  landlord,  was  held  by  Lord 
EUenhoroughy  C.  J.,  not  sufficient  to  prove  a  determination  of  the 
tenancy,  the  female  servant  not  having  been  called,  and  it  not 
appearing  that  the  keys  had  ever  reached  the  plaintiff  and  been 
accepted  by  him  (x),  A  tenancy  from  year  to  year,  created  by 
parol,  is  not  determined  by  a  parol  license  from  the  landlord  to  the 
tenant  to  quit  in  the  middle  of  a  quarter,  and  the  tenant's  quitting 
the  premises  accordingly  (y).  The  Statute  of  Frauds  requires 
a  deed  or  note  in  writing,  or  a  surrender  by  operation  of  law  {z). 
See  ante,  p.  834.  The  necessity  of  a  written  surrender  may  be 
dispensed  with  by  the  admission  of  another  tenant ;  and  where  a 
lessee  quitted,  in  the  middle  of  his  term,  apartments  which  he  had 
taken  for  a  year,  and  the  lessor  let  them  to  another  tenant,  who 
occupied  a  short  time ;  it  was  held,  that  the  lessor  could  ndt 
recover  in  an  action  for  use  and  occupation  against  the  lessee,  for 
a  subsequent  portion  of  the  year,  during  which  the  apartments  had 
been  unoccupied;  for  the  lessor,  having  precluded  the  defendant 
from  occupying  tihe  apartments  by  letting  them  to  another,  must 
be  taken  to  have  rescinded  the  agreement,  and  to  have  dispensed 
with  the  necessity  of  a  surrender  (a).  If  the  lessee  accepts  from 
the  lessor  a  new  lease,  that  is  a  surrender  of  the  old  one,  6ven 
though  the  new  lease  be  for  a  shorter  term  or  by  parol.  So  where 
there  has  been  an  actual  taking  of  possession  by  the  landlord  with 
the  assent  of  the  tenant,  the  case  falls  within  the  reason  of  the 
authorities,  and  amounts  to  a  surrender  by  act  and  operation  of 
law  (6).  Thus,  where  the  defendant  took  premises  from  the 
plaintiffs  under  a  written  agreement;  before  any  rent  became  due, 
the  defendant's  wife  delivered  up  tiie  key  to  one  of  the  plaintiffs 
(who  alone  had  acted  in  the  matter,  except  as  to  the  execution  of 

{t)  lUdpalh  ▼.  Robertt,    9  Esp.    225.  fTo//*  v.  if /cA«Mm,  2  C.  &  P.  268,  Par*,  J., 

This  doctrine  was  recognized  by  Lord  says,  that  he  should  like  to  have  this  case 

Ellenborougk,  C.  J.,  in  Milli  v.  Boitomly,  of  Afollelt  v.  Brayne  reconsidered. 
Middlx.  Sitt.  after  .M.  T.  58  Geo,  III.,  (s)  Th<ma»  v.  Cook,  2  B.  &  Aid.  119, 

B.  R.  cited  by  Patteton,  J.,  in  Gore  v.  fVrighi, 

(»)  Griffith  V.  Hodget,  1  C.  &  P.  419.  8  A.  &  E.  121. 

(x)  norland  v.  Bromky,  1  Stark.  455.  (a)  Walls  v.  Ateheion,  8  Bingh.  462. 

(y)  Mollett  ▼.  Brayne,  2  Campb.  104.  (5)  Per  Tindal,  C.  J..  \n  Dodd  v.  Ack- 

See  remark  of  Gihbt,  C.  J.,  on  this  case,  lorn,  7  Scott's  N.  R.  415. 
in  fVhiUhead  ▼.  afford,  5  Taunt.  519.    In 
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the  agreemeiit),  who  accepted  it ;  it  was  hdd,  that  this  amounted 
to  a  surrender  by  operation  of  law,  and  that  ihe  two  letscNrs  were 
bound  by  the  acoueseence  of  the  one  {d).  So  where  A.  demised 
to  B.  part  of  a  noose  for  a  year,  at  a  rent  payable  quarterly,  B. 
entered  at  Christmas,  and  paid  a  quarter's  rent  at  Ladv-day.  In 
April,  a  dispute  haying  arisen  between  A.  and  B.,  B.  said  slie 
would  ouit,  A.  told  her  she  might  go  when  she  pleased,  and  he 
should  oe  ehd  to  set  rid  of  her.  B.  acoordinglv  quitted  and  deli* 
vered  the  keys  of  the  rooms  to  A.  on  the  l&th  of  April,  who 
accepted  them.  It  was  held,  that  A.  could  not  recover  rent  pro 
rat&  for  so  long  a  time  as  B.  had  occupied  :  for  where  there  is  an 
express  contract,  none  can  be  implied ;  and  A.,  having  destroyed 
his  right  to  recover  the  rent,  according  to  the  contract,  had  de- 
stroyed it  altogether  (e).  The  defendant  was  tenant  from  year  to 
?ear  of  a  house  and  premises,  at  a  rent  payable  half-yearly,  on  the 
st  of  April  and  Ist  of  October.  The  premises  being  required  for 
the  purposes  of  a  railway,  the  railway  company,  in  pursuance  of  a 
power  given  by  their  act  of  parliament,  gave  the  defendant  six 
months  notice  to  quit,  which  expired  on  the  28th  of  July.  The 
defendant  gave  up  possession  to  the  company  accordingly  on  that 
day,  without  obtaining  or  requiring  compensation  for  his  interest 
in  the  premises,  which  he  was  entitled  to  under  the  act ;  it  was 
held,  that  he  was  liable  for  the  rent  of  the  half-year  ending  on  the 
following  Ist  of  October  (/). 

Although  an  a^ement  may  be  void  by  the  Statute  of  Frauds, 
as  where  a  lease  is  granted  in  reversion  for  three  years  :  yet  if  the 
tenant  take  possession  under  it,  he  becomes  tenant  at  will,  and  re- 
course may  be  had  to  the  original  agreement  to  calculate  the  amount 
of  the  rent  {g).  But  where  a  lessee  took  a  farm  under  an  agreement, 
which  he  never  signed,  and  the  terms  of  which  his  lessor  in  a  mate- 
rial point  fieuled  to  fulfil ;  in  an  action  for  the  use  and  occupation  of 
the  farm,  it  was  held,  that  the  jury  misht  ascertain  the  value  of  the 
land,  without  regai*ding  the  amount  of  rent  reserved  by  the  agree- 
ment (A).  Where  premises  were  let  to  B.  for  a  term  determinable 
by  a  notice  to  quit,  and  pending  such  term,  C.  applied  to  A.,  the 
landlord,  for  leave  to  become  the  tenant  instead  of  B.,  and  upon 
A.  consenting,  agreed  to  stand  in  B.'s  place  and  offered  to  pay 
rent ;  it  was  held,  that  (although  B.'s  term  had  not  been  deter- 
mined either  by  notice  to  quit  or  a  surrender  in  writing)  A.  might 
maintain  an  action  for  use  and  occupation  against  C,  and  that  C. 
could  not  set  up  B.'s  title  as  a  defence  to  that  action  (t).  But 
where  the  defendant,  in  1799,  agreed  by  writing  to  take  certain 
premises  for  seventeen  years,  at  a  yearly  rent,  and  entered :   in 

{d)  Doddv.jicklom,ubitup,  602. 

ie)  Grimman  v.  Legge,  8  B.  Se  C.  824,  (g)  De  Medina  v.  PoUon,  Holt,  47. 

cited  by  Williams,  i.,  in  Slack  v.  Siiarpct  (A)  Tamlitufm  v.  Day,  2  B.  &  B.  680. 

8  A.  &  E.  374,  ante,  p.  304.  (i)  PMpp*  v.  Sculthorpe,  1  B.  &  Aid. 

(/)  Wainwrigta  v.  Ranuden,  5  M.  &  W.  50.     See  Hyde  v.  Moaket,  5  C.  &  P.  42. 
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1813,  the  plaintiffs  contracted  to  sell  the  fee  to  A.,  who  thereupon 
bought  from  the  defendant  the  residue  of  his  term,  and,  without 
the  assent  of  the  plaintiffs,  put  in  a  new  tenant  who  occupied  for 
two  years  ;  the  contract  for  sale  was  then  rescinded  ;  it  was  held, 
that  the  plaintiffs  were  entitled  to  recover  from  the  defendant,  in 
an  action  for  use  and  occupation,  the  rent  from  1813  to  the  end  of 
the  original  term,  as  there  had  not  been  any  surrender  in  writing 
of  his  mterest,  and  as  the  plaintiffs  had  not  assented  to  the  change 
of  tenancy  (A).  ''When  a  lease  is  expired,  the  tenant's  responsi- 
bility is  not  at  an  end ;  Icm*,  if  the  premises  are  in  possession  of 
an  under-tenant,  the  landlord  may  refuse  to  accept  the  possession, 
and  may  hold  the  original  lessee  liable ;  for  the  lessor  is  entitled 
to  receive  the  absolute  possession  at  the  end  of  the  term"(/)« 
Tenants  are  bound  to  give  up  possession  of  the  premises  at  the 
expiration  of  their  terms  :  if  tliey  omit  to  do  so,  and  retain  posses* 
sion,  either  by  themselves  or  their  under-tenants,  they  are  liable  to 
pay  rent  to  their  landlord,  unless,  indeed,  he  has  consented  to  accept 
other  parties  as  his  tenants  instead  of  them  (m).  So  where  premises 
are  let  for  a  term  to  A.  and  B.,  and  A.  holds  over  afler  the  expira- 
tion of  the  term  with  B/s  assent,  both  are  liable  in  an  action  for 
use  and  occupation,  for  so  long  a  time  as  A.  continues  actually  to 
occupy,  but  no  longer  (n).  But  it  is  doubtful  whether,  while 
premises  are  let  to  two  parties,  one  of  whom  is  desirous  of  giving 
up  possession,  and  notifies  his  desire  to  the  other,  who  neverueless 
holds  over,  the  party  who  is  out  of  possession  can  be  made  liable 
to  an  action  for  use  and  occupation  (o). 

The  words  of  the  statute  are,  that  the  plaintiff  may,  "  recover  a 
reasonable  satisftiction  for  the  lands,  &c.  held  or  occupied  by  the 
defendant  in  an  action  for  use  and  occupation."  Hence  use  and 
occupation  lies  for  a  constructive,  as  well  as  an  actual  occupation  (/>)• 
Thus,  where  a  person,  who  had  agreed  to  rent  a  house,  sent  in  a 
woman  to  clean  it,  and  workmen  to  paper  one  of  the  rooms  ;  this 
was  held  sufficient  evidence  of  occupation  to  go  to  the  jury  in  an 
action  for  use  and  occupation  (9).  So  the  putting  up  a  board  for 
the  purpose  of  letting  bouses,  by  the  person  who  nad  agreed  to 
become  tenant  of  them,  is  sufficient  (r).  But  there  must  be  an 
actual  entry;  a  mere  interesse  termini  is  not  sufficient («).  And 
the  meaning  of  a  ''constrictive  occupation"  must  be  explained  to 
the  jury  (t).  An  occupation  by  the  tenant  of  the  defendant  is,  as 
far  as  respects  the  plaintiff,  an  occupation  by  the  defendant  himself. 
Hence,  if  A.  agree  to  let  his  lands  to  B.»  who  permits  C.  to 

(Ir)  Matthews'Y.  Sawell,  8  taunt.  270;  12  M.  &  W.  816,  S.  CL 
Ibbt  ▼.  Richardson,  9  A.  &  £.  849.  (o)  Per  Alderton,  B.,  5.  C  9  M.  &  W. 

•     (/)  Per  Lord  Kenyon,  C.  J^  in  Harding  448. 

y.  Crethome,  1   Eop.    56,  recognized  in  (  p)  Pinero  v.  JudtoH,  6  Bingfh.  206. 

ChrUty  V.  Tancred,  7  M.  &  W.  127.  {q)  Smith  v.  Tufoatt,  2  M.  Ac  G.  841. 

(m)  Per  Parke,  B.,  Chritty  v.  Tanered  ;  (r)  SuUivan  v.  Jmiet,  8  C.  &  P.  579. 

Waring  v.  King,  8  M.  &  W.  571. '  («)  Lowe  ▼.  Roee,  5  Ezch.  653. 

(n)  Christy  v.  Tanered,  9  M.  &  W.  438  ;  (i)  Towne  v.  lyHeinriek,  13  C.  B.  892. 
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occupy  theniy  A.  ma}^  recover  the  rent  in  an  action  against  B.  for 
the  use  and  occupation  (u).  So  rent  accruing  after  premises  are 
burnt  down,  may  oe  recovered,  although  no  longer  inhabited  by 
the  tenant,  inasmuch  as  he  must  be  tsOLen  still  to  hold  the  land, 
and  that  is  sufficient  to  satisfy  the  words  of  the  statute  {x).  So 
where  defendants,  as  tenants  from  year  to  year,  occupied  a  second 
floor,  which  during  their  occupation  was  consumed  by  an  accidental 
fire;  it  was  held,  that,  notwithstanding  the  destruction  of  the  pre- 
mises, they  were  liable  to  an  action  for  use  and  occupation  for  the 
period  which  elapsed  between  the  fire  and  the  regular  determina- 
tion of  the  tenancy  (y) ,-  lindal^  C.  J.,  observing,  that  if  there  had 
been  an  agreement  in  writing  between  the  parties  for  a  term  of 
years,  no  question  could  have  been  made ;  but  that  the  term  of 
years  still  existed,  and  a  tenancy  from  year  to  year,  until  it  is 
determined  by  a  notice  to  quit,  is  as  to  its  liegal  character  and  con- 
sequences the  same  as  a  term  for  yeara.  If  the  landlord  rebuilds, 
and  the  tenant  chooses  to  re-enter  and  to  continue  his  occupation  of 
the  new  building,  there  seems  nothing  to  prevent  him,  as  no  notice 
to  quit  has  been  gijen  on  either  side ;  and  if  so,  the  obligation  of 
each  of  the  parties*  must  be  reciprocal,  and  the  tenant  must  make 
satisfaction  tor  the  rent.  So  where  a  second  floor  of  a  house  was 
occupied  at  a  rent  payable  quarterly,  and  during  the  currency  of  a 
quarter  the  house  was  burnt ;  it  was  held,  that  as,  in  the  action  for 
use  and  occupation,  the  rent  is  considered  as  accruing  de  diem 
diem,  the  plaintiff  was  entitled  to  recover  for  the  occupation  at 
least  up  to  the  time  of  the  fire  taking  place ;  Patteson,  J.,  observed, 
that  the  defendant  is  in  this  dilemma, — that  if  there  is  an  express 
demise,  he  is  liable  for  the  rent,  notwithstanding  the  fire ;  if  there 
is  not,  he  is  liable  for  the  period  during  which  the  premises  were 
actually  occupied  (z). 

Where  the  defendant  has  not  obtained  possession  under  the 

Claintiff,  the  plaintiff  can  only  recover  rent  from  the  time  he  has 
ad  the  legal  estate  in  him,  although  he  may  have  had  the  equitable 
estate  long  before.  The  defendant  entered  upon  a  leasehold  cot- 
tage under  J.  S.,  who  soon  after  mortgaged  it  to  W.  S.,  and  in  1806 
assigned  the  equity  of  redemption  to  the  plaintiff.  On  the  18th  of 
July,  1808,  W.  S.  assigned  tne  legal  estate  in  the  premises  to  the 

!)laintiff.  The  defendant  continued  in  polsession  till  the  Michaelmas 
bllowing,  and  had  paid  no  rent  for  the  last  two  years.  It  was  con- 
tended, that  although  a  person  having  the  equitable  estate  only, 
could  not,  perhaps,  maintain  use  and  occupation  without  privity  of 
contract,  yet,  the  plaintiff  being  now  clothed  with  the.  legal  estate, 
his  title  would  have  reference  to  the  time  when  the  equity  of 
redemption  was  assigned  to  him,  so  as  to  entitle  him  to  two  years'- 

(»)  BuU  V.  Sibbs,  8  T.  R.  827.    And  B.  Lamb,  S  C.  &  K.  269. 

may  in  his  turn  recover  against  C,  unless  («)  Baker  v.  Holtpxqfellt  4  Taunt  45. 

A.   has  consented  to  receive  C.  aa  his  (y)  Ikon  v.  Gorton,  5  B.  N.C.  501. 

tenant,  and  to  exonerate   B.     Dawson  v,  («)  PacArer  v.  Gifr&iM,  1  Q.  B.  421. 
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rent.  But  Lord  EUenhonyugh  clearly  held^  that  he  could  only 
recover  rent  for  the  period  between  the  18th  of  July  and  Michael- 
mas-daVy  1808(a).  His  Lordship  likewise  ruled,  in  the  same 
case,  mat  the  defendant,  who,  just  before  he  quitted,  had  been 
distrained  upon  by  the  ground  landlord  for  several  years'  ground 
rent,  amounting  to  a  much  larger  sum  than  was  due  to  the  plain- 
tiff, could  only  set  off  a  part  of  the  sum,  proportioned  to  the  period 
during  which  the  plaintiff  had  the  legal  estate ;  and  that  the  fact 
of  the  plaintiff  having  brought  an  ejectment  for  the  same  premises, 
laying  a  demise  on  the  18th  of  July,  1808,  was  no  bar  to  the  pre- 
sent action,  but  was  only  matter  of  special  application  to  the  court. 
Where  defendant,  in  expectation  of  a  lease  by  indenture,  which  he 
had  agreed  to  take  from  the  plaintiff,  procured  attornments  from 
some  of  the  tenants,  and  received  rent  from  others ;  it  was  held, 
that  the  occupation  by  the  tenants  was  an  occupation  by  the  de- 
fendant, as  much  as  it  the  defendant  were  in  the  actual  possession 
himself;  and  it  being  one  entire  holding,  under  the  expectation  of 
a  demise  of  the  whole,  the  defendant  was  liable  for  the  whole 
amount  (6). 

In  an  action  against  the  assignees  of  B.,  a  bankrupt,  the  de- 
claration stated,  that  the  defendants,  on  such  a  day,  were  indebted 
to  the  plaintiff  in  £  ■  for  the  use  and  occupation  of  two  houses, 
&C-,  before  time  occupied,  as  well  by  the  bankrupt^  whose  estate 
tlterein  the  defendants  afterwards  hady  as  by  the  defendants^  at  their 
special  instance  and  request ,  for  one  year  then  elapsed,  and  as  tenants 
tnereof  respectively,  to  the  plaintiff,  and  by  his  permission.  The 
fiu!ts  were,  that  after  B.  had  occupied  the  premises  during  part  of 

the  year,  under  an  agreement  to  pay  £ a  year  for  them,  he 

became  a  bankrupt,  whereupon  the  defendants,  his  assignees, 
entered  into  possession  and  continued  in  possession  for  the  re- 
mainder of  the  year.  A  proportion  of  the  annual  rent  for  that 
part  of  the  year  during  which  the  defendants  were  in  possession, 
was  paid  into  court  It  was  held,  that  if  the  plaintiff  could  recover 
at  afl  in  this  form  of  action  against  one  person  for  the  use  and 
occupation  of  another,  (as  to  which  the  court  would  not  give  any 
opinion,)  it  must  be  on  the  ground  of  that  occupation  havmg  been 
permitted  at  the  defendants  request,  and  that  request  must  be 
proved :  that  the  words  "  at  the  special  instance  and  request  of 
the  defendants,"  were  in  this  case  words  of  substance,  and  opera- 
tive, connecting  the  occupation  of  the  defendants,  for  which  they 
were  bound  to  make  a  satisfaction,  with  the  occupation  of  B.,  a 
stranger,  for  whose  occupation,  primd  facie  at  least,  the  defendants 
were  not  liable ;  that  in  point  of  fact  it  was  not  at  the  request  of 
the  defendants  that  B.  had  been  permitted  to  occupy ;  the  defend- 
ants had  no  relation  to  B.,  but  as  his  assignees,  and  that  relation 
did  not  commence  until  the  close  of  B.'s  occupation;  that  relation, 

(a)  Cobb  V.  Carptnter,  2  Campb.  IS,  p.  (b)  Neal  v.  Swind,  2  Cr.  &  J.  377. 
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therefore,  alone,  could  not  have  the  effect  of  making  tihem  person- 
ally liaUe  to  answer  for  his  occupation  before  his  bankruptcy. 
The  averment,  that  be  had  been  permitted  to  occupy  '^  at  the 
request*'  of  the  defendants,  was  therefore  substance,  and  not  mefe 
form,  and  as  the  plaintiff  had  fidled  in  the  proof  of  it,  he  was  not 
entitled  to  recover  from  the  defendants  the  rent  due  for  B.'s 
occupation  (e). 

The  defendant  contracted  to  purchase  of  the  plaintiff  the  lease  of 
a  house,  and  on  payment  of  tne  purchase-money,  was  permitted 
to  take  possession.  A  few  months  afterwards,  the  plaintiff  not 
having  made  out  a  good  title,  defendant  declared  his  intention  to 
rescind  the  contract;  he  accordingly  quitted  possession  of  the 
house,  and  brought  an  action  for  money  had  and  received  against 
the  plaintiff,  and  recovered  the  whole  of  the  purchase-money  and 
the  expenses  of  investigating  the  title.  The  plaintiff  then  brought 
an  action  for  use  and  occupation  against  the  aefendant :  but  it  was 
held,  that  it  would  not  lie;  Mansfield^  C.  J.,  observing,  that  a 
contract  could  not  arise  by  implication  of  law  under  circumstances, 
the  occurrence  of  which  neither  of  the  parties  ever  had  in  their 
contemplation  (c^).  And  this  rule  hdds,  although  the  defendant 
may  not  have  paid  the  purchase-money,  and  although  the  occu- 
pation is  expressly  found  to  have  been  beneficial  to  the  defendant, 
for  the  plaintiff  cannot  convert  a  person  who  aaters  as  purchaser 
into  a  tenant  by  his  own  wrongful  act  in  not  completing  the  con- 
tract of  sale  {€),  But  where  a  party  was  let  into  possession  of  land 
under  a  contract  of  purchase,  which  afterwards  went  off;  it  was 
held,  that  he  was  liable  in  this  form  of  action  at  the  suit  of  the 
vendor,  for  the  period  during  which  he  continued  in  possession 
after  the  contract  went  off (/) ;  for  where  one  person  is  the  owner 
of  land  and  another  person  the  occupier,  and  nothing  appears  to 
the  contrary,  a  contract  to  pay  what  tne  land  is  reiBonably  worth 
may  be  implied  (^). 

At  the  trial,  it  appeared  that  plaintiff  had  recovered  a  judgment 
against  A.,  upon  which,  in  E.  T.  1826,  an  elegit  was  issued.  The 
sheriff  returned  an  inquisition,  by  which  it  was  found  that  A.,  at 
the  time  of  the  judgment,  was  seised,  for  life,  of  land  in  the 
occupation  of  defendant,  (being  the  land  in  respect  of  the  rent  of 
whicn  the  present  action  was  brought,)  and  in  September,  plaintiff 
served  defendant  with  notice  of  the  inquisition,  and  with  a  aemand 
of  the  rent  then  due.  A  large  sum  was  then  due ;  and  defendant, 
upon  being  served,  said  that  A.  was  his  landlord,  and  that  he  paid 
his  rent  to  him.  On  the  part  of  the  defendant,  it  was  proved,  that 
A.  had  not  any  legal  interest  in  the  land ;  that  it  was  vested  in 

(c)  NtAsh  V.  Tatiock,  2  H.  Bl.  819.  (/)  Howard  y,  Shaw,  8  M.  &  W.  1 18. 

id)  Kirlland  y.  Poutueit,  2  Tfiunt.  146.  (g)  HeUyer  y.  SUcox,  19  L.  J.,  Q.  B. 

(e)  Winterbottom  v.    Ingham^   7  Q.   B.  295. 
611. 
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trustees  for  a  long  term  of  years,  in  order,  among  other  purposes, 
to  raise  a  large  sum  of  nkoney  for  the  aunt  of  A.,  which  money  had 
not  been  raised ;  in  the  meantime,  A.  was  permitted  to  receive  the 
rents  and  profits.  The  plaintiff  was  nonsuited ;  and  the  court 
confinaed  tae  opinion  of  the  C.  J.,  on  the  ground  that  the  plaintiff 
could  not  reeover  in  ejectment;  nor  in  bh  action  for  the  rent, 
beeause  he  could  not  claim  the  rent,  unless  he  had  a  right  to  enter; 
that  although  the  tn(]uisition  found  that  A.  was  seised,  yet  a 
stranger  to  the  inquisition  was  not  boimd  to  traverse  it ;  he  might 
dilute  its  correctness  in  any  other  way.  A.,  however,  had 
nothing  in  the  premises  but  a  joint  equitable  interest,  of  which  a 
court  of  equity  alone  could  take  cognizance  (A). 

Bringing  an  ejectment  will  not  be  a  bar  to  an  action  for  use  and 
occupation  for  rent  due  before  the  date  mentioned  in  the  writ  (i) ; 
but  rent  due  subsequent  to  that  day  cannot  be  recovered  in  an 
action  for  use  and  occupation  (A). 

The  defendant  in  this  action  will  not  be  allowed  to  impeach  the 
title  of  the  plaintiff,  by  whose  permiasion  he  entered  upon  and 
occupied  the  tenement  demised.  Hence  a  plea  of  nil  habidt  in 
tenemetUu  cannot  be  pleaded  (Z)^  A.  hired  apartments  by  the  year 
of  B. ;  B*  afterwards  let  the  entire  boose  to  C.,  who  sued  A.  in  an 
action  for  the  use  and  occupation,  for  the  hire  of  the  apartments  : 
it  was  held,  that  A.  could  not  impeach  C.'s  title  (m).  So  where 
the  occupier  of  a  house  had  submitted  to  a  distress  for  rent,  stated 
in  the  notiee  of  distress  to  be  due  from  him  as  tenant  to  the  dis- 
tnuDDor;  it  was  held,  that  this  was  an  acknowledgment  of  the 
tenancy  (n).  So  where  A.  had  come  into  occupation  under  J.  S., 
who  had  paid  rent  upon  a  distress  by  B. ;  it  was  held,  that,  after 
proof  of  tne  fact,  A.  was  estopped  to  dispute  B.'s  title  to  the 
rent(o)«  So  a  person,  who  has  occupied  premises  and  paid  rent  to 
the  apparent  proprietor  as  his  landlord,  and  who,  when  sued  by 
him  for  the  use  and  occupation,  has  paid  money  into  court,  cannot 


(h)  HarrU  ▼.  Booker,  4  Bingb.  96. 

(i)  Bk^  V.  Wright,  1  T.  R.  37S. 

(k)  Per  BuUor,  J.,  &  C.  1  T.  R.  888. 

(/}  Richards  ▼.  HolditcK  H.  13  Geo.  II., 
cited  in  Lewie  ▼.  fFallie,  Say.  R.  18; 
CwtU  V.  SpUiy,  1  B.  N.  C.  15.  Tb«  caae 
of  Rieharde  y.  Holditeh  wai  this: — Error 
to  reTerse  a  judgment  in  action  on  the 
case  upon  seTeral  promisea,  in  Stepney 
Courts  becauM  the  plaintiff  declared,  that 
in  consideration  he  permitted  the  defend- 
ant to  enjoy  several  nouses,  without  show- 
ing what  title  he  had.  Yelv.  227,  228, 
Glaeees'  case,  and  Aylet  v.  WiUiami,  8  Lev. 
1 98,  were  cited.  E  contra  it  was  said ,  that 
permission  to  enjoy,  without  showing  any 
title,  wasa  sufficient  consideration.  1  Leon. 
43 ;  Cro.  Jac.  498 ;  1  Lev.  304 ;  3  Lev. 
150.  An  objection  was  made  to  the  plea, 
that  this  action  being  founded  ou  a  colla- 


teral promise,  and  not  on  a  contract  for 
the  rent,  nil  habuU  in  tenetnentis,  as  was 
pleaded  in  this  case,  was  not  a  good  plea, 
and  of  that  opinion  was  the  whole  court ; 
for  if  any  one  enjo3r8  a  benefit  at  his  re- 
quest, and  by  permission  of  another,  that 
is  a  sufficient  consideration  for  an  as- 
sumpsit. Note.  Chappie  cited  a  case,  as 
ruled  by  Lord  Hardwieke,  where  A., 
without  title,  gave  possession  of  a  house 
to  B. ;  C,  the  owner,  brought  assumpsit 
for  the  use  and  enjoyment ;  but  because 
B.  did  not  receive  his  possession  from  C, 
nor  anywise  occupied  under  him,  Lord 
Hardwioke  held  the  action  not  maintain- 
able by  him. 

(m)  Renme  v.  Robineon,  1  Bingh.  147. 

<fi)  Ponton  V.  Jone$t  8  Campb.  372. 

(o)  Cooper  v.  Blandy,  1  B.  N.  C.  45. 
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allege  that  he  has  onl^  the  equitable  estate,  or  that  he  is  entitled 
only  as  co-executor  with  others  who  do  not  join  in  the  action ; 
although  the  plaintiff,  at  the  trial,  discloses  that  fact  in  proving  his 
own  case  (p).  But  the  defendant  may  (semble)  show,  that  the 
plaintiff's  title  had  expired,  and  that  he  is  liable  for  the  profits  of 
the  land  to  some  third  party,  who  has  claimed  them  {q). 

Where  the  plaintiff  had  mortgaged  the  premises  before  the 
defendant  came  into  possession,  and  the  mortgagee  had  given 
notice  to  the  defendant  not  to  pay  the  plaintiff  any  rent  becoming 
due  after  such  notice;  it  was  held,  that  under  the  general  issue,  the 
defendant  might  give  these  facts  in  evidence ;  for  the  notice  was 
evidence  that  the  subsequent  holding  was  not  by  permission  of  the 
plaintiff,  as  alleged  in  the  declaration,  but  by  permission  of  the 
mortgagee  (r).  %ut  the  giving  notice  by  a  mortgagee  to  a  tenant 
let  into  possession  subsequent  to  the  mortage  does  not  of  itself 
give  any  right  of  action ;  it  is,  if  not  repudiated  by  the  tenant,  evi- 
dence only,  whence  a  contract  to  pay  may  be  inferred  by  the 
jury  (s).  Thus  B,pka,  that  the  mortgagee  gave  the  defendant  (the 
tenant)  notice  to  pay  the  rent  to  him,  and  that  the  defendant  was 
accordingly  liable  to  pay  the  rent  to  the  mortgagee,  is  bad  {{);  al- 
though actual  payment  to  the  mortgagee  would  seem  to  be  a  defence. 
S.  (Z  With  r^rd  to  rent  due  before  the  notice,  obedience  to  the 
mortgagee's  notice,  if  a  defence  at  all,  must  at  all  events  be  specially 
pleaded;  Waddilave  v.  Bamett;  but  it  would  seem  not  to  be  a 
defence  at  all;  for  in  Newport  v.  Hardy ,  2  D.  &  L.  921,  where  it  was 
held,  that  a  recoveror  in  ejectment  was,  in  this  respect,  in  the  same 
position  as  a  mortgagee,  it  was  adjudged,  that  the  tenant  could  not 
set  up  as  a  defence  to  the  rent  due  before  the  judgment  in  ejectment, 
that  lie  had  paid  it  to  the  recoveror  in  that  action. 

In  an  action  for  use  and  occupation  of  glebe  lands,  it  appeared 
that  the  former  incumbent  had  let  the  lands  in  question  to  the 
defendant,  who  had  continued  tenant  to  the  present  incumbent,  the 
plaintiff,  and  had  paid  him  half  a  year's  rent  for  the  same.  The 
action  being  brought  for  some  arrears  of  rent,  the  defendant 
offered  to  give  evidence  of  the  plaintiff's  having  been  simoniacally 
presented,  of  which,  as  it  was  stated,  the  defendant  was  ignorant, 
when  he  paid  the  former  rent;  but  Lord  Kenyon,  C.  J.,  refused  to 
receive  this  evidence,  being  of  opinion  that  the  case  fell  within  the 
common  rule,  that  a  tenant  should  not  be  permitted  to  impeach 
the  title  of  his  landlord  in  an  action  for  use  and  occupation.  There 
was  a  verdict  accordingly  for  the  plaintiff.  The  court  of  B.  R.,  on 
motion  for  a  new  trisu,  concurred  in  opinion  with  the  C.  J.  (u). 

(  p)  Dolby  V.  lies,  11  A.  &  E.  835.  (s)  Wyte  y.  Myrt,  4  Ir.  L.  R.,  N.  S. 

Iq)  Mountnoy  v.  CoUier,  1  E.  &  B.  68(h       101. 
But  see  Wilton  ▼.  Dunn,  if\fra,  (0   Wilton  v.  Dunn^  17  Q.  B.  294. 

(r)    Waddihve  v.  Bamett,  2  B.  N.   C.  (v)  Cooke  v.  LoxUy,  5  T.  R.  4,  recog- 

538.     See  antf,  p.  674.  nized  in  Brookiby  v.  Watt»,  6  Taunt.  383. 

See  Crippt  v.  Blank,  9  D.  &  R.  480. 
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But  a  tenant,  though  he  cannot  dispute  his  landlord's  title  at  the 
time  of  the  demise,  may  show  that  it  has  since  expired  (x). 

Where  premises  are  let  at  an  entire  rent,  an  eviction  from  part, 
if  the  tenant  thereupon  gives  up  possession  of  the  residue,  is  a 
complete  defence  to  this  action  (y).  Thus  where  A.  demised  two 
houses  to  B.  which  B.  underlet  to  C.  and  D.  respectively,  and,  the 
houses  being  burnt  down.  A.,  in  pursuance  of  a  covenant  to  that 
effect  in  the  lease  to  B.,  rebuilt  them ;  but  in  the  rebuilding  of  the 
premises,  the  area  of  C.'s  premises  was  ^creased,  and  that  of  D.'s 
increased,  according  to  a  plan  approved  of  by  B.,  and  C.  and  D. 
did  not  occupy  after  the  fire,  or  consent  in  any  way  to  the  altera- 
tion of  the  premises;  it  was  held,  that  B.  could  not  recover  for  use 
and  occupation  either  against  C.  or  D.  (z),  ^'An  eviction  is  an 
act  of  a  permanent  character  done  by  the  landlord  in  order  to 
deprive,  and  which  had  the  effect  of  depriving,  the  tenant  of  the 
use  of  the  thinj^  demised,  or  of  a  part  of^  it,"  per  WUkSy  J.,  S.  C, 
J).  72.  But  if  there  be  a  lawful  eviction  from  part  by  an  elder 
title,  the  rent  is  apportioned  only,  and  not  suspenaed  (a). 

There  is  no  implied  warranty  on  a  lease  of  a  house  or  of  land, 
that  it  is,  or  shall  be,  reasonably  fit  for  habitation  or  cultivation; 
and  there  is  no  contract,  still  less  a  condition,  implied  by  law,  on 
the  demise  of  real  property  only,  that  it  is  fit  for  the  pur[>ose  for 
which  it  is  let  (b) ;  although  in  Uie  case  of  the  demise  of  a  ready- 
fiimished  house  for  a  temporary  residence  at  a  watering-place,  it 
has  been  held,  that  there  was  such  an  implied  condition  (c);  but 
this  decision  can  only  be  upheld,  if  at  all,  on  the  ground  that  the 
contract  was  one  of  a  mixed  nature,  being  a  bargain  for  a  house 
andfumUvre,  which  was  necessarily  to  be  such  as  was  fit  for  the 
purpose  for  which  it  was  to  be  used.  In  a  subsequent  case,  where 
the  defendant  was  tenant  from  year  to  year  of  malting  premises, 
which  by  reason  of  the  default  of  the  landlord  in  not  repairing, 
according  to  his  a^eement  so  to  do,  had  become  unfit  for  malting 
pur[>osed ;  it  was  held,  that  this  was  no  defence  to  an  action  for 
use  and  occupation,  for  rent  due  subsequently  to  the  premises 
becoming  so  unfit:  if  the  landlord  had  entered  into  a  covenant  to 
repair,  the  mere  breach  thereof  on  his  part  would  not  justify  the 
tenant  in  abandoning  the  premises:  and  such  a  consequence  cannot 
be  imported  into  a  parol  letting  from  year  to  year  (c^). 

A.,  being  in  possession  under  a  lease  for  years,  underlet  the  pre- 
mises, from  year  to  year,  to  the  defendants,  who  knew  the  extent  of 

(x)  See  ante,  pp.  698,  1217;  and  Cto-  (c)  Smith  v.  Marrdbk,  1 1  M.  &  W.  5. 

ridgt  V.  MackmzU,  4  M.  &  6.  143.  (d)  Sttrplice  v.  Fanuworth,  7  M.  &  6. 

(y)  Smith  V.  Raleigh,  8  Campb.  518.  576.     See  further,  as  to  the  right  of  a 

(u)  Upton  T.  Townendf  17  C.  B.  80.  tenant  to  withdraw  from  the  tenancy,  the 

(a)  Neali  y.  Maeketuiet  2  C.  M.  fr  R.  judgment  of  Tindal,  C.  J.,  in  /son  v.  Gor* 

84;  1  M.  dc  W.  747,  S.  C.  ton,  6  B.  N.  C.  501 ;  and  Jrden  v.  Pullen, 

(6)  Sutton  ▼.  TempU,  12  M.  &  W.  52 1  10  M.  &  W.  821. 

HartT.  Windsor,  12  M.  &  W.  68. 
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A.'s  interest.  The  plaintifr,  afterwards,  took  a  lease  of  die  eaine 
premises  expectant  on  the  determination  of  A.*8  term,  and  the  de* 
fendantSy  after  the  determination  of  A.'s  term,  continued  in  posses- 
sion for  a  quarts*  of  a  year,  when  they  paid  rent  for  that  period  to 
the  plaintiff,  at  the  same  rate  thev  had  previously  paid  to  A.,  and 
claimed  to  give  up  possession.  This  was  refaBed,aiid  the  premises 
remained  unoccupied  for  some  time.  The  plaintiff  brought  an  actiodt 
for  use  and  occupation;  but  the  C.  J.  held,' that,  the  old  tenancy 
having  been  determined,  there  was  obot  wiy  evidence  of  a  new  conti- 
nuing tenancy,  for  the  &ct  relied  on  admitted  equally  well  of  a  dif- 
ferent construction  (e).  So  where  defendant,  who  had  occupied 
under  a  lease,  which  expired  at  Lady-day,  1 829,  paid  a  quarter's 
rent  on  Midsummer-day,  1829,  deducting  something  for  repairs; 
he  was  not  afterwards  seen  on  die  premises,  but  the  rent  was  paid, 
at  irregular  intervals,  by  L.,  who  nad  occupied  the  premises.  In 
an  action  for  use  and  occupation  against  the  defenaant,  claimis^ 
two  quarters'  rent  due  at  Lady-day,  1831 ;  the  judge  left  it  to  the 
jury  to  find  whether  the  landlord  l&ad  not  accepted  L.  as  the  tenant; 
and,  the  jury  having  found  for  the  defendant,  the  court  refused  to 
disturb  the  verdict  (/).  Where  the  defendant  took  premises  from 
a  testatrix,  and  subsequently  to  her  decease  paid  rent  to  an  aj^ent 
of  the  family,  who  gave  a  receipt  "  on  account  of  the  family  of  the 
late  Mrs.  L.,'*  it  was  held,  that  this  was  evidence  of  a  joint  letting, 
and  that  the  plaintiffs,  the  appointees  under  the  will  of  Mrs.  L., 
might  recover  in  use  and  occupation,  as  on  a  joint  demise,  though 
they  were,  in  feet,  tenants  in  common  (g),  A.  lets  lands  to  S., 
who  underlets  to  C.  and  others ;  during  these  tenancies,  A.  gives 
notice  to  C.  and  the  other  under-tenants  to  quit,  and  C.  does  quit, 
and  the  lands  before  occupied  by  him  remain  unoccupied  for  a  year, 
and  are  then  again  let  by  B.;  A.  cannot  recover  against  B.  for  the 
use  and  occupation  of  tnis  land  for  the  year.  And  semble^  under 
these  circumstances,  an  eviction  might  be  pleaded  to  the  whole 
demand  (A).  The  husband  is  not  liable  in  an  action  for  use  and 
occupation,  upon  an  occupation  by  the  wife  dum  sola,  not  at  the 
request  of  the  husband  <i). 

In  an  action  for  use  and  occupation,  if  it  af^ar  that  the  pre- 
mises were  let  to  the  defendant  for  the  purposes  of  prostitution, 
the  action  cannot  be  sustained,  the  contract  being  oautra  bonos 
mores  (A);  but  where  the  premises  are  not  let  to  the  defendant  for 
the  purposes  of  prostitution,  the  defendant  cannot  evade  the  pay- 
ment of  a  feir  rent,  although  she  prove  that  she  has  used  them  for 


i: 


e)  Freeman  v,  Jury^  1  M.  &  M.  19.  immoral  work  cannot  naintun  an  acdon 

/)  Woodcock  V.  Vuth,  8  Bingh.  170.  against    any    person    for    puUiahing   a 

(g)  Ltut  V.  Dinn,  28  L.  J.,  Exch.  94.  pirated  edition.    tStockdak  v.  OnwhYn,  5 

{h)  Bumy.  Phelps,  1  Sta.  94.  B.  ft  C.  178.    In  Fopktt  ▼.  ikeekdaU,  2 

({)  Richardson  ▼.  Hall,  1  B.  &  B.  50.  C.  &  P.  198,  it  was  held  that  the  printer 

{k)  Oirarday  v.  Rie/iardson,  I  Esp.  18.  could  not  reeorer  against  the  puUithcr. 
So  the  first  publisher  of  a  libellous  and 
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those  purposes  (Z).  In  an  action  for  use  and  occupation  of  a  lodging 
under  a  weekly  tenancy,  where  it  did  not  appear  that  the  lodging 
was  originally  let  for  the  purposes  of  prostitution ;  it  was  held,  that 
the  plaintiff  could  not  recover  the  weekly  rent,  which  had  accrued, 
after  he  was  fully  informed  that  the  defendant  occupied  the  lodg-ing 
for  the  purposes  of  prostitution  (m).  See  further  on  this  subject, 
ante^  p.  68. 

Assumpsit  for  use  and  occupation :  on  examination  of  a  witness 
who  proved  the  occupation  by  defendant,  it  appeared  that  there 
had  been  an  a^eement  in  writing,  but  not  stamped.  It  was  con- 
tended, by  plamtiff's  counsel,  that  the  agreement,  not  having  been 
stamped,  was  not  binding  on  the  parties,  and  that  therefore  the 
plaintiff  might  waive  this,  and  go  into  evidence  generally  for  use 
and  occupation.  It  was  insisted  for  defendant,  that  it  appeared  that 
the  defendant  held  under  a  written  contract,  and  therefore  that  tlie 
plaintiff  was  bound  to  give  it  in  evidence.  Eldon^  C.  J.,  was  of 
this  opinion ;  observing,  that  this  being  a  specific  contract  between 
plaintiff  and  defendant,  the  plaintiff  is  bound  to  show  what  that 
contract  was  :  it  may  contain  clauses  which  may  prevent  plaintiff 
from  recovering ;  others  for. the  benefit  of  defendant,  which  he  had 
a  right  to  have  produced :  but  the  contract  not  being  stamped,  it 
could  not  be  given  in  evidence  (n),  therefore  the  plaintiff  must  be 
nonsuited  (o).  But  where  one  of  the  plaintiff's  witnesses,  on  cross- 
examination,  said  he  had  heard  from  the  plaintiff's  attorney,  that 
there  was  an  agreement  in  writing ;  this  was  held  no  evidence  of 
its  existence,  so  as  to  render  its  production  by  the  plaintiff  neces- 
sary (p). 

An  action  for  use  and  occupation  is  maintainable,  without 
attornment,  upon  the  4  &  6  Ann.  c.  16,  ss.  9  and  10,  by  the  trus- 
tees of  one,  whose  title  the  tenant  (defendant)  had  notice  of, 
before  he  paid  over  his  rent  to  his  original  landlord,  although  the 
tenant  haa  no  notice  of  the  legal  title  being  in  the  plaintiffs  on  the 
record  (y). 

(0  Wiggins  y.  George, per  jthhoU,C.  J, t  Vincent  ▼.  Cole,  8  C.  &  P.  481;  M.  & 

Middlx.  Sitt  after  E.  T.  5  Geo.  IV.  Malk.  257,  by  which  Lord  Tenierden  had 

(m)  Jenningt  ▼.  Throgmorton,  Ry.  &  M.  overruled  the  dictum  of  Bayiey,  J.,  in  R, 

251.  ▼.  Pendleton,  15  Eaat,  449. 

(ft)  See  A.   V.  The    Inhabitants  qf  St.  (o)  Brewer  v.  Palmer,  8  Esp.  218. 

PauTtf  Bedford,  6  T.  IL  452;  and  BMton  (p)  Watson  ▼.  King,  8  C.  B.  608. 

V.  ComUh,  12  M.  &  W.  426,  recognizing  (q)  LumUy  v.  Hodgson,  16  East,  99. 
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I.  15  ^  16  Vict.  c.  76,  8.  222,  anrf  17  ^  18  Vict.  c.  126,  s.  96,  and 
their  General  Effect. — The  extensive  powers  of  amendment  con- 
tained in  the  Common  Law  Procedure  Acts  render  any  considera- 
tion of  the  previous  enactments  superfluous. 

By  the  Common  Law  Procedure  Act,  1852  (a),  after  reciting 
that  the  power  of  amendment  then  vested  in  the  courts  and  the 
judges  thereof  was  insufficient  to  eriable  them  to  prevent  the  failure 
of  justice  by  reason  of  mistakes  and  objections  of  form,  it  was 
enacted (6),  that  "it  shall  be  lawful  for  the  superior  courts  of 
common  law,  and  every  judge  thereof,  and  any  judge  sitting  at  Nisi 
Prius,  at  all  times  to  amend  all  defects  and  errors  in  any  proceeding 
in  civil  causes,  whether  there  is  anything  in  writing  to  amend  by 
or  not,  and  whether  the  defect  or  error  be  that  of  the  party  apply- 
ing to  amend  or  not;   and  all  such  amendments  may  be  made 

(fl)  16  &  16  Vict.  c.  76.  (b)  Sect  222. 

VOL.  II.  Z  Z 
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I.  15^16  Vict,  c,  76,  J?.  222,  anrf  17  ^  18  Vict.  c.  125,  s.  96,  and 
their  General  Effect. — The  extensive  powers  of  amendment  con- 
tained in  the  Common  Law  Procedure  Acts  render  any  considera- 
tion of  the  previous  enactments  superfluous. 

By  the  Common  Law  Procedure  Act,  1852  (a),  after  reciting 
that  the  power  of  amendment  then  vested  in  the  courts  and  the 
judges  thereof  was  insufficient  to  enable  them  to  prevent  the  failure 
of  justice  by  reason  of  mistakes  and  objections  of  form,  it  was 
enacted (6),  that  "it  shall  be  lawful  for  the  superior  courts  of 
common  law,  and  every  judge  thereof,  and  any  judge  sitting  at  Nisi 
Prius,  at  all  times  to  amend  all  defects  and  errors  in  any  proceeding 
in  civil  causes,  whether  there  is  anything  in  writing  to  amend  by 
or  not,  and  whether  the  defect  or  error  be  that  of  the  party  apply- 
ing to  amend  or  not;   and  all  such  amendments  may  be  made 

(a)  15  &  16  Vict.  c.  76.  (»)  Sect  222. 

TOL.  II.  Z  Z 
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with  or  without  costs,  and  upon  such  terms  as  to  the  court  or 
judge  may  seem  fit ;  and  all  such  amendments  as  may  be  necessary 
for  the  purpose  of  determining,  in  the  existing  suit^  the  real  question 
in  controversy  between  the  parties  shall  be  so  made/' 

By  the  Common  Law  Procedure  Act,  1854  (c),  it  is  enacted, 
that ''  it  shall  be  lawful  for  the  superior  courts  of  common  law,  and 
every  judge  thereof,  and  any  judge  sitting  at  Nisi  Prius,  at  all 
times  to  amend  all  defects  and  errors  in  any  proceedings  under  the 

Erovisions  of  this  act,  whether  there  is  anything  in  writing  to  amend 
y  or  not,  and  whether  the  defect  or  error  be  that  of  the  party  apply- 
ing to  amend  or  not ;  and  all  such  amendments  may  be  made  witn  or 
without  costs,  and  upon  such  terms  as  to  the  court  or  judge  may 
seem  fit ;  and  all  such  amendments  as  may  be  necessary  for  the 
purpose  of  determining  in  the  existing  suit  the  real  question  in 
controversy  between  the  parties  shall  be  so  made,  if  duly  applied 
far." 

These  enactments,  it  will  be  observed,  are  in  substance  the  same, 
the  only  difference  being  that  the  latter  of  them  is  unclogged  by 
the  preamble  as  to  ''  objections  of  form "  in  the  former  (a),  and 
introduces  the  words  "  if  duly  applied  for."  The  96th  section  of 
the  Common  Law  Procedure  Act,  1854,  also  appears  to  be  treated 
by  the  courts  as  applicable  to  all  proceedings  in  civil  cases,  not- 
withstanding that  the  section  in  terms  applies  only  to  proceedings 
imder  that  act  (e).  ''  I  think,"  says  Mr.  !Baron  Parke,  **  we  ought 
to  extend  the  power  of  amendment  as  far  as  we  reasonably  can,  in 
order  to  prevent  the  parties  from  being  tripped  up  by  technical 
objections"  (/).  The  object  of  anv  proposed  amendment  must  be 
to  determine,  in  the  existing  suit,  the  real  question  in  controversy 
between  the  parties.  This  provision,  in  the  earlier  stages  of  the 
action,  would  probably  scarcely  ever,  according  to  the  practice, 
preclude  an  amendment.  In  respect  to  amendments  at  the  trial, 
However,  ^  it  was  intended  to  liinit  the  power  of  amendment  to  the 
introduction  of  matters  which  the  parties  hoped  and  intended  to 
try  in  the  cause,  and  not  to  authorize  amenaments  which  might 
raise  questions  which  never  were  contemplated  before  "  (a).  And 
it  is  for  the  judge  at  the  trial,  looking  at  the  record  and  the  evi- 
dence, to  decide  what  is  the  real  question  in  controversy  between 
the  parties  (A).  But  a  writ  issued  under  the  Bills  of  iBxchange 
Act  may  be  amended  so  as  to  appear  as  an  ordinary  writ  specially 
iftdor^ed;  since  the  real  question  to  be  decided  is,  whether  or  not 


S: 


e)  17  &  is  Vict  e.  125,  8.  M.  Exch.  S6. 

d)  See  May  v.  Footner,  5  E.  &  B.  506.  {g)  Per  Maule,  J.,  in  Wilkim  ▼.  Reed,  15 

(e)  May  v.  Footner,  supra  s  Brettnan  ▼.  C.  B.  192. 

Howard,  1  H.  &  N.  138.    See,  however,  (A)  Wilkin  ▼.  Reed,  tuprai  Webber  ▼. 

Leigh  V.  Baker,  2  G.  B.,  N.  S.  S76.  Emery,  10  Exch.  907. 
(/)    In    WUkinsoH    ▼.    SharUmd,     11 
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the  plaintiff  is  entitled  to  recoTer  against  the  defendant  the  amount 
of  the  bill  (A). 

It  is  no  objection  to  the  allowance  of  an  amendment  that  it  takes 
away  a  right  of  action  or  defence  which  would  otherwise  be  vested 
in  the  opposite  party  (/). 

II.  Amendments^  by  whom  to  be  made. — The  Act  of  Parliament 
includes  the  superior  courts  and  the  judges  thereof,  or  any  judge 
sitting  at  Nisi  rrius ;  but  does  not  extend  to  the  sheriff  or  other 
person  presiding  at  the  trial  of  a  cause  under  a  writ  of  trial  (m). 

III.  Amendments,  when  and  haw  to  be  made, — Amendments  may 
be  made  at  all  times  (n).  Thus,  amendments  may  be  made  in  the 
writ  (o)  or  other  proceeding  before  trial,  or  at  the  trial,  or  by  the 
court  in  banc  after  the  trial  (|?),  or  even  after  judgment  and  com- 
mencement of  proceedings  in  error  (q).  In  the  latter  case,  if  the 
application  is  made  before  the  day  of  sitting  of  the  court  of 
error,  it  must  be  made  to  the  court  below,  since  the  record  is  not 
removed  into  the  court  of  error  until  that  day  (r).  The  particulars  of 
demand  may  be  amended,  and  that  after  the  cause  has  oeen  referred 
compulsorily  under  the  Common  Law  Procedure  Act,  1854  (s) : 
there  woula,  however,  be  a  difficulty  in  amending  them  at  the 
trial. 

It  is  not  quite  clear  how  fi&r  the  court  in  banc  has  power  to 
review  the  decision  as  to  amendments  of  a  single  judge  sitting  at 
chambers  or  at  Nisi  Prius.  If  the  judge  makes  the  order  for  any 
amendment  which  he  has  jurisdiction  to  allow,  it  would  seem  that  his 
decision  is  final  (t) ;  at  any  rate,  the  court  in  banc  ought  never  to  re- 
verse the  discretion  of  the  judge  at  the  trial  unless  it  appear  affirma- 
tively that  injustice  has  in  fact  been  worked  thereby  (u).  And  it  is 
perfectly  clear,  that  a  court  of  error  cannot  on  demurrer  enquire 
mto  the  propriety  of  an  amendment  stated  in  the  pleadings  to  have 
been  allowed  by  a  judge,  and  which  the  judge  had  jurisdiction  to 
make  (x).  Where  the  judge  refuses  to  amend,  the  court  in  banc 
have  power  to  review  nis  decision ;  but  it  would  seem  only  in- 

(k)  Leigh  ▼.  Baker,  2  C.  B.,  N.  S.  367  ;  the  words  "  for  money  payable,  &c.,"  at 

Knight  ▼.  Pocock,  17  C.  B.  177.  the  comroenceinent  of  the  money  counts. 

(0  See   per    Brte,    J.,   in    ComUh  ▼.  Hooper  ▼.  iMne,  3  Jur.,  N.  S.  1026 

Hoekin,  1  E.  &  B.  602.  (r)  WiikintoH  v.  Sharland,  supra. 


(0  See   per    Brie,    J.,   in    CemUh  ▼.      Hooper  ▼.  I^ne,  3  Jur.,  N.  S.  1026. 
oekin,  1  E.  &  B.  602.  (r)  WiikintoH  v.  Sharland,  supra. 

(m)  Wicket  ▼.  Grtwe,  2  Jur.,  N.  S.  212.  (#)  Gibbs  v.  Knightly,  2  H.  &  N.  34 ; 


(fi)  15  &  16  Vict.  c.  76 ;  17  &  18  Vict  and  see  Cannon  v.  Reynolds,  6  E.  &  B.  301 ; 

c  125,  s.  96.  Emery  v.  Webster,  9  Exch.  242 ;  10  Excb. 

(o)  Knight  ▼.  Peeoek,  17  C.  B.  177;  901,  Sid  2  Arch.  Pr.  1362. 

Leigh  ▼.   Baker,  2  C.   B.,   N.   S.   367  ;  (t)    Wilkin   v.  Reed,   15    C.   B.   192 ; 

Cemish  V.  Hockin,  1  E.  &  B.  602 ;  and  Morgan  y.  Pike,   14  C.   B.  483.      See, 

■ee  Gibson  y.  Farley,  7  E.  &  B.  49.  howeyer,  Brennan  y.  Howard,  1  H.  &  N. 

(p)  Edwards  y.  Hodges,  15  C.  B.  477 ;  138. 

Parsons  y.  Alexander,  5  E.  8c  B.  263.  («)  Tennyson  y.  O'Brien,  5  E.  &  B.  501. 

(q)  WUkinson  v.  Sharland,  11  Exch.  83.  («)  Webster  y.  Emery,  11  Exch.  901. 
The  amendment  wai  the  introduction  of 
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directly  so,  and  that  the  proper  course  in  such  case  is  to  make  a 
substantive  application  to  the  court  for  leave  to  make  the  amend- 
ment required  (y).  The  judge  can,  however,  if  so  minded,  allow 
an  amendment,  subject  to  the  opinion  of  the  court  as  to  its  pro- 
priety (ar). 

An  amendment,  in  general,  requires  a  substantive  application; 
but  an  omission  in  a  writ  of  summons  or  copy,  whether  under  the 
Bills  of  Exchange  Act  or  otherwise,  may  be  amended  upon  a 
motion  to  set  asiae  the  writ  or  copy  and  service  (a).  And  also  a 
writ  issued  in  one  of  the  forms  given  by  the  Common  Law  Pro- 
cedure Act,  1852,  by  mistake  for  another  of  them,  may  be 
amended  on  an  ex  parte  application  without  costs  (&). 

IV.  What  Amendments  allowed, — Writs  of  summons  are,  as  above 
observed  (o),  in  general  amendable ;  there  is  no  power,  however,  to 
amend  by  antedating  a  writ  for  the  purpose  of  saving  the  Statute 
of  Limitations,  since  the  fifth  section  of  the  Common  Law  Pro- 
cedure Act  provides,  that  the  writ  '^  shall  bear  date  on  the  day  on 
which  the  same  shall  be  issued"  (d).  Amendments  by  adding 
counts  are  usually  made  on  terms  if  applied  for  a  sufficient  time 
before  trial  as  a  matter  of  course  (e).  And  the  judge  has  the 
power  to  add  a  count  at  the  trial,  provided  the  subject  matter  of 
the  proposed  count  has  been  sufficiently  in  dispute  between  the 
parties  in  the  suit  (/;.  Thus,  in  an  action  for  inducing  the 
plaintiff,  a  surgeon,  to  attend  a  case  of  accident  by  falsely  repre- 
senting that  the  defendant  was  authorized  by  a  railway  company  to 
employ  him,  a  count  for  woric  and  labour  was  added  at  the  trial, 
the  defendant  being  at  liberty  to  plead  payment  into  court  to  the 
added  count  (g).  In  an  action  for  an  excessive  distress,  the  decla- 
ration not  averring  that  the  whole  sum  distrained  for  was  not  due, 
with  a  count  for  selling  before  the  expiration  of  the  five  days,  an 
application  to  amend  by  adding  a  count  for  distraining  and  selling 
goods  to  satisfy  more  rent  than  was  due,  was  held  to  have  been 
properly  refused  at  the  trial,  on  the  ground  that  it  was  not  a 
matter  m  dispute  in  the  action  (A).  In  respect  to  adding  pleas,  a 
similar  rule  prevails  (i),  subject  to  the  observation  that  it  is  not 
imperative  on  the  court  to  allow  a  substituted  plea  even  before  trial, 

(y)  Bretman  ▼.  Howard,  I  H.  &  N.  138 1  Limitations,  see  further  Condtk  v.  AbeHa, 

and  see  Lucas  ▼.  Tarletan,  8  H.  &  N.  116  ;  1   E.  &  B.  602  ;  Cowbum  v.  Waarimgt  9 

fter  PoUocky  C.  B.,  in  Cktwkwell  v.  Eaitselly  Exch.  207  ;   Crmi^ord  v.  Coekt^  6  Ezch. 

26  L.  J.,  Exch.  36,  287  ;  1  Arch.  Pr.  186. 

(z)  May  V.  Footner,  6  E.  &  B.  505.  (e)  See  Arch.  Pr.  209. 

(a)  Knight  V.  Pocock,  17  C.  B.  177  ;  (/)  Taylor  v.  Shaw,  1  a  L.  R.  1067 ; 
Leigh  y.  Baker,  2  C.  B.,  N.  S.  367 ;  15  &  RofwM  v.  TumbuU,  1  F.  &  F.  366 ; 
16  Vict.  c.  76,  s.  20.  ffickeMY.Grove,  2  Jur., N.S.  212 :  Morgam 

(b)  15  &   16  Vict.  c.  76.  s.  21.     See  Y.Pike,  14C.B.  473. 

Green  v.  Braddyl  1  H.  &  N.  69.  {g)  Robson  y.  Tumbmll,  1  F.  &  F.  366. 

(c)  Supra,  p.  1397.  (A)  Lucae  v.  Tarleton,  3  H.  &  N.  116. 

(d)  Clarkey.Smith,2U.&iJ.75S.  As  (J)  See  Edwards  v.  Hodges,  16  C.  B. 
to  amendmento  to  saye  the  Statute  of  477 ;  Adams  y.  Smith,  1  F.  &  F.  811. 
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and  such  Bubfitituted  plea  will  not  be  allowed  where  it  is  sought  to 
place  a  new  and  improper  defence  on  the  record.  Thus,  after  issue 
joined  on  a  plea  of  never  indebted  to  a  declaration  for  money  lent, 
the  court  refused  the  defendant  leave  to  substitute  a  plea  that  the 
money  was  lent  for  the  purpose  of  purchasing  shares  in  a  foreign 
lottery,  and  reselling  them  in  England  (A).  So  in  an  action  on  a 
contract  to  smuggle  goods  to  New  York  an  amendment  was  refused 
at  the  trial,  because  the  court  declined  to  assist  the  plaintiff  to  en- 
force a  contract  to  defraud  a  foreign  government  (/).  There  is  a 
difference  of  opinion,  however,  amongst  the  judges  as  to  whether 
the  nature  of  the  action  or  defence  ou^ht  to  be  looked  to  in  deter- 
mining whether  an  amendment  should  be  allowed  (m).  Case  for 
negligent  driving,  pleas,  not  guilty  and  not  possessed ;  at  the  trial, 
Jervigy  C.  J.,  allowed  a  plea  mat  the  cart  and  horse  were  not  being 
used  in  the  defendant's  employ  at  the  time  of  the  occurrence  to  be 
added ;  but  the  point  was  not  decided  by  the  court  in  banc  because 
the  defence  was  admissible  already,  under  not  ^ilty  (n).  The 
omission  of  a  statute  from  the  margin,  a  plea  of  "  not  guilty  by 
statute,"  may  be  amended  at  or  after  the  trial  (o). 

The  following  examples  will  show  the  sort  of  amendments  that 
may  be  made  and  the  terms  imposed.  In  a  declaration  for  not 
accepting  a  cargo,  contracted  to  be  delivered  at  a  given  time, 
averring  readiness  to  deliver  accordingly,  an  amendment  by  aver- 
ring that  the  shipment  was  delayed  at  the  defendant's  reauest,  and 
that  the  plaintiff  was  exonerated  from  delivering  until  a  later  day, 
was  allowed  at  the  trial,  and  it  was  held  that  the  judge  properly 
refused  to  postpone  the  trial,  no  injustice  being  suggested  to  have 
been  done  to  the  defendant  by  such  refusal  (o).  In  an  action  for 
slander,  an  amendment  averring  that  the  woras  were  spoken  of  the 

fdaintiff  in  the  way  of  his  trade  was  allowed  (9).  In  an  action  of 
ibel,  on  its  appearing  that  the  substance  only  of  the  libel  was 
stated,  the  declaration  was  amended  at  the  trial  by  inserting  the 
libel  as  proved,  with  the  words  "  meaning  thereby  "  immediately 
before  the  libel  charged  in  the  declaration,  and  the  judge  offered 
to  postpone  the  trial  (r).  In  an  action  for  obstruction  to  a  water- 
course, where  the  evidence  proved  a  narrower  right  than  that 
declared  upon  and  exercised  in  fact,  the  right  having  been  traversed, 
an  amendment  according  to  the  restricted  right  proved  was  re- 
fused («).  In  an  action  &r  giving  to  the  plaintiff  a  false  character 
of  a  clerk,  however,  by  saying  that  he  had  been  dismissed  on 
account  of  a  decrease  in  the  defendant's  business,  "  when  in  truth 
he  had  been  dismissed  for  dishonesty,"  an  amendment  to  substitute 

(k)  RUehUy,  Fan  Gelder,  9  Exeh,  762,  {p)  Tennyson  v.  O'Brien,  5  E.  &    B. 

(I)  Brennan  v.  Howard,  1  H.  &  N.  138.  497. 

(m)  Per  Qrowder,  J,,  in  Holwue  v.  Bury,  {q)  Ramtdale  v.  Oreenaere,  1  F.  &  F.  61. 

1  F.  &  F.  374.  (r)  Saundert  v.  Bate,  1  H.  &  N.  402. 

(n)  mtcheU  V.  Crastweller,  13  C.  B.  237.  («)  Cawkwell  v.  BuueU,  26  L.  J.,  Exch. 

(o)  Bdwardt  v.  Hodge*,  15  C.  B.  477.  34. 
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an  averment  that  he  had,  whilst  in  the  seryice,  been  guilty  of  dis- 
honesty,  was  refused  at  the  trial  (0-  In  an  action  for  dismissii^ 
a  commercial  traveller,  the  declaration  stated  a  yearly  service,  the 
evidence  showed  an  usage  in  the  trade  for  dismissal  on  three 
months'  notice;  the  court  considered  that  an  amendment  should 
have  been  allowed  without  costs  (u).  To  a  declaration  for  dismiss* 
ing  the  plaintiff  from  his  engagement  as  an  actor,  the  defendant 
pleaded  payment  into  court  of  32/.,  which  the  plaintiff,  under 
a  mistaken  notion  that  the  declaration  entitled  him  to  recover 
that  sum  only,  took  out  in  satisfiiction,  and  the  costs  were 
taxed  and  paid  by  the  defendant  Mr.  Baron  Parke  afterwards, 
on  the  plaintiff's  application,  made  an  order  that  the  replicatimi 
and  subsequent  proceedings  should  be  set  aside,  on  payment  of 
costs  and  repayment  of  the  32/.  paid  into  court,  and  the  costs  paid 
by  the  defendant ;  the  plaintiff  to  be  at  Uberty  to  amend  his 
declaration  and  particulars  of  demand,  and  the  defendant  to  plead 
de  novo{x).  In  trover,  an  amendment  to  substitute  a  count  in 
assumpsit  for  non-delivery  of  the  goods,  was,  under  particular 
circumstances,  refused  (y).  Trespass,  q.  c.  /. ;  pleas  {inter  alia) 
that  the  close  was  not  the  plaintiff's,  and  liberum  tenementwn. 
On  the  trial  it  appeared  that  tne  real  question  in  controversy  was, 
whether  the  soil  in  a  lane  passing  between  a  field  of  the  plaintiff's 
and  a  field  of  the  defendant's  was  the  freehold  of  one  or  the  other. 
The  evidence  showed  that  the  plaintiff's  field  was  in  the  occupa- 
tion of  a  tenant.  Held,  that  an  amendment  of  the  count  into  one 
for  injury  to  the  plaintiff's  reversion  was  properly  made  by  the 
judge  at  the  trial  (z).  But  in  a  declaration  for  fiadse  imprisonment 
on  a  charge  of  felony,  an  amendment  substituting  a  charge  of 
assault  was  refused  (a).  Upon  a  trial  by  the  record,  the  court  will 
amend  a  variance  in  the  declaration  in  the  date  (&)  or  amount  (c) 
of  the  judgment  recovered. 

No  amendment  which  would  afford  reasonable  ground  for  a 
demurrer  ought  to  be  made  at  the  trial  (c/).  An  objection,  how- 
ever, that  the  amendment  has  made  the  plea  defective  in  point  of 
form,  must  be  taken,  if  at  all,  at  the  time  it  is  applied  for  (e).  The 
judge  at  Nisi  Prius  may  make  successive  amendments,  or  rescind 
amendments  in  order  to  meet  successive  objections  (/). 

y.  Amendment  in  case  of  Nonjoinder  or  Misfoinder.^^The  222nd 
section  of  the  act  {g)  does  not  apply  to  a  case  of  misjoinder  or 

(0  Wilkin  V.  lUed,  15  C.  B.  192.  (a)  Rowe  y.  Hawkins,  1  F.  &  F.  91. 

(«)  Metzner  v.  Bolton,  23  L.  J.,  Exch.  (b)  NohU  ▼.  Chapman,  14  C.  B.  400. 

130.     Aa  to  co8ts  in  such  case  further,  (c)  Hunter  y.  Emmanmel,  15  C.  B.  290. 

Buckland  v.  Jokm$on,  23  L.  J.,  C.  P.  204.  {d)  Martyn  y.  WUliamt,  1  H.  &  N.  817 ; 

(x)  Webtter  y.  Emery,  10  Exch.  901 ;  Hughes  y.  Bury,  1  F.  &  F.  374. 

Emery  y.  Webster,  9  Exch.  242.  (e)  Buekiand  y.  Johnsam^  14  L.  i„  C.  P. 

(y)  Unwin  v.  Jdame,  1  F.  &  F.  312.  204. 

(s)  May  y.  Footner,  5  £.  &  B.  506 ;  (/)  Morgan  y.  Pike,  14  C.  B.  473. 

and  see  Adams  y.  Smith,  1  F.  &  F.  311.  (g)  See  ante,  p.  1395. 
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nonjoinder  of  parties  (A) ;  such  cases  are  provided  for  by  the 
following  enactments: — By  the  Common  Law  Procedure  Act, 
1852^  s.  o4y  "  it  shall  and  may  be  lawful  for  the  court,  or  a  judge  at 
any  time  before  the  trial  of  any  cause,  to  order  that  any  person  or 
persons,  not  joined  as  plaintiff  or  plaintiffs  in  such  cause,  shall  be 
so  joined;  or  that  any  person  or  persons,  originally  joined  as 
plaintiff  or  plaintiffs,  shall  be  struck  out  from  such  cause,  if  it  shall 
appear  to  such  court  or  jud^e  that  injustice  will  not  be  done  by 
such  amendment,  and  that  tne  person  or  persons  to  be  added  as 
afoi-esaid  consent  either  in  person  or  by  writing  under  h\Q,  her,  or 
their  hands,  to  be  so  joined,  or  that  the  person  or  persons  to  be 
struck  out  as  aforesaid,  were  originally  introduced  without  his, 
her,  or  their  consent,  or  that  such  person  or  persons  consent  in 
manner  aforesaid  to  be  so  struck  out;  and  such  amendment  shall 
be  made  upon  such  terms  as  to  the  amendment  of  the  pleadings  (if 
any),  postponement  of  the  trial,  and  otherwise,  as  the  court  or  judge, 
by  whom  such  amendment  is  made,  shall  think  proper  (i);  and 
when  any  such  amendment  shall  have  been  made,  the  liability  of 
any  person  or  persons  who  shall  have  been  added  as  co-plaintiff  or 
co-plaintiffs,  shall,  subject  to  any  terms  imposed  as  aforesaid,  be 
the  same  as  if  such  person  or  persons  had  been  originally  joined  in 
such  cause." 

By  sect.  36,—"  In  case  it  shall  appear  at  the  trial  of  any  action, 
that  there  has  been  a  misjoinder  of  plaintiffs,  or  that  some  person 
or  persons,  not  joined  as  plaintiff  or  plaintiffs,  ought  to  have 
been  so  joined,  and  the  defendant  shall  not,  at  or  before  the 
time  of  pleading  have  given  notice  in  writing  that  he  objects  to 
such  nonjoinder,  speciiyine  therein  the  name  or  names  of  such 
person  or  persons,  such  misjoinder  or  nonjoinder  may  be  amended, 
as  a  variance  at  the  trial  bv  any  court  of  record  holding  plea  in 
civil  actions,  and  by  any  judge  sitting  at  Nisi  Prius,  or  other 
presiding  officer  in  like  manner  as  to  the  mode  .of  amendment,  and 
proceedings  consequent  thereon,  or  as  near  thereto  as  the  cir- 
cumstances of  the  case  will  admit,  as  in  the  case  of  amendments 
of  variances  under  [3  &  4  Will.  IV.  c.  42],  if  it  shall  appear  to 
such  court  or  judge  or  other  presiding  officer,  that  sucn  mis- 
joinder or  nonjoinder  was  not  for  the  purpose  of  obtaining  an 
undue  advantage,  and  that  injustice  will  not  be  done  by  such 
amendment,  ana  that  the  person  or  persons  to  be  added  as  afore- 
said consent,  either  in  person  or  by  writing  under  his,  her,  or  their 
hands,  to  be  so  joined,  or  that  the  person  or  persons  to  be  struck 
out  as  aforesaid,  were  originally  introduced  without  his,  her,  or 
their  consent,  or  that  such  person  or  persons  consent,  in  manner 
aforesaid,  to  be  so  struck  out,  and  such  amendment  shall  be  made 
upon  such  terms  as  the  court,  or  judge,  or  other  presiding  officer, 

{h)  WUkent  ▼.  Ste^l,  2  C.  B.,  N.  8.      DouU,  8  E.  &  B.  896. 
488  ;  26  L.  J.,  C.  P.  241,  &  C ;  Bohton  ▼.  (1)  See  WilUamt  ▼.  Qrm>9i,  1 F.  &  F.  841. 
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by  whom  such  amendment  is  made,  shall  think  proper;  and  when 
any  such  amendment  shall  have  been  made,  the  liability  of  any 
person  or  persons,  who  shall  have  been  added  as  co-plaintiff  or 
co-plaintifis,  shall,  subject  to  any  terms  imposed  as  aforesaid,  be 
the  same  as  if  such  person  or  persons  had  been  originally  joined 
in  such  action." 

By  sect  36, — "In  case  such  notice  be  given,  or  any  plea  in  abate- 
ment of  nonjoinder  of  a  person  or  persons  as  co-plaintiff  or  co-plain- 
tiffs, in  cases  where  such  plea  in  abatement  may  be  pleaded,  be 
pleaded  by  the  defendant,  the  plaintiff  shall  be  at  liberty,  without 
any  order  to  amend  the  writ  and  other  proceedings  before  plea,  by 
adding  the  name  or  names  of  the  person  or  persons  named  in  sucn 
notice  or  plea  in  abatement  and  to  proceed  in  the  action  without 
any  further  appearance,  on  payment  of  the  costs  of,  and  occasioned 
by  such  amendment  only,  and  in  such  case  the  defendant  shall  be 
at  liberty  to  plead de  novo" 

By  sect.  37, — "  It  shall  and  may  be  lawful  for  the  court,  or  a 
judge  in  the  case  of  the  joinder  of  too  many  defendants  in  any 
action  on  contract,  at  any  time  before  the  tnal  of  such  cause,  to 
order  that  the  name  or  names  of  one  or  more  of  such  defendants  be 
struck  out,  if  it  shall  appear  to  such  court  or  judge  that  injustice 
will  not  be  done  by  such  amendment ;  and  the  amendment  shall  be 
made  upon  such  terms  as  the  court  or  judge  by  whom  such 
amendment  is  made  shall  think  proper ;  and  in  case  it  shall  appear 
at  the  trial  of  any  action  or  contract  that  there  has  been  a  mis- 
joinder of  defendants  such  misjoinder  may  be  amended,  as  a 
variance  at  the  trial,  in  like  manner  as  the  misjoinder  of  plaintiffs 
has  been  hereinbefore  directed  to  be  amended,  and  upon  such 
terms  as  the  court,  or  iudge,  or  other  presiding  officer,  by  whom 
such  amendment  is  made,  shall  think  proper." 

Where  in  an  action  of  contract,  one  of  several  defendants  appears 
at  the  trial  not  to  be  liable,  the  proper  course  for  the  plaintiffis  to 
apply  at  the  trial  for  an  amendment  under  the  37th  section  above 
mentioned,  and  the  misjoinder  cannot  be  amended  after  the  trial 
by  the  court  in  banc  under  sect.  222  (Z).  The  fact  of  one  of  seve- 
ral defendants  in  an  action  of  contract  having  suffered  judgment 
by  default  will  not  preclude  an  amendment  under  the  37th  section 
by  striking  out  the  name,  either  of  another  of  the  defendants  (m), 
or  of  the  defendant  who  has  so  suffered  judgment  by  default  (n). 
The  37th  section  does  not  apply  to  a  case  where  the  party  whose 
name  is  sought  to  be  expunged  has  been  joined,  not  by  mistake  or 
inadvertence,  but  designedly,  for  the  purpose  of  fixing  him  with 
liability :  therefore,  where  the  plaintiff's  counsel  goes  to  the  jury 
with  a  view  of  obtaining  a  verdict  against  all  the  defendants  and 

(/)  Robsim  v.  Doifle,  8  E.  &  B.  896 ;  see,  however,  the  remark  on  this  case  of 

Wickent  v.  Steel,  2  C.  B.,  N.  S.  488.  Byies,  Seijc,  in  Joktum  ▼.  Goelett,  svpra, 

(m)  Johnson  v.  GosUtt,  18  C.  B.  728.  18  C.  B.  742. 
(n)  Greaves  v.  Hun^fries,  4  £.  &  B.  851 1 
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fails  as  against  one^  the  case  is  not  one  in  which  he  has  a  right  to 
ask  for  the  exercise  of  the  judge's  discretionary  power  in  his 
fiayour  (o).  And  after  the  verdict  has  been  returned,  an  application 
to  amend  is  clearly  too  late,  even  though  made  before  the  entry  of 
the  verdict  (p). 

By  sect.  38, — "  In  any  action  on  contract  where  the  nonjoinder  of 
any  person  or  persons  as  a  co-defendant  or  co-defendants  has  been 
pleaded  in  abatement  the  plaintiff  shall  be  at  liberty,  without  any 
order,  to  amend  the  writ  of  summons  and  the  declaration  by 
adding  the  name  or  names  of  the  person  or  persons  named  in  sucn 
plea  in  abatement  as  joint  contractors,  and  to  serve  the  amended 
writ  upon  the  person  or  persons  so  named  in  such  plea  in  abate- 
ment, and  to  proceed  against  the  original  defendant  or  defendants, 
and  the  person  or  persons  so  named  in  such  plea  in  abatement : 
provided  that  the  aate  of  such  amendment  shall,  as  between  the 
person  or  persons  so  named  in  such  plea  in  almtement  and  the 
plaintiff,  be  considered  for  all  purposes  as  the  commencement  of 
the  action." 

By  sect.  39, — "  In  all  cases  afler  such  plea  in  abatement  and 
amendment,  if  it  shall  appear  upon  the  trial  of  the  action  that  the 
person  or  persons  so  named  in  such  plea  in  abatement,  was  or 
were  jointly  liable  with  the  original  defendant  or  defendants,  the 
original  defendant  or  defendants  shall  be  entitled  as  against  the 

Elamtiffto  the  costs  of  such  plea  in  abatement  and  amendment; 
ut  if  at  such  trial  it  shall  appear  that  the  original  defendant  or 
any  of  the  original  defendants  is  or  are  liable,  but  that  one  or 
more  of  the  persons  named  in  such  plea  in  abatement  is  or  are  not 
liable  as  a  contracting  party  or  parties,  the  plaintiff  shall  neverthe- 
less be  entitled  to  judgment  against  the  other  defendant  or  de- 
fendants who  shall  appear  to  be  liable ;  and  every  defendant  who 
is  not  so  liable  shall  have  judgment,  and  shall  be  entitled  to  his 
costs  as  against  the  plaintiff,  \vno  shall  be  allowed  the  same,  toge- 
ther with  the  costs  of  the  plea  in  abatement  and  amendment,  as 
costs  in  the  cause. against  the  original  defendant  or  defendants 
who  shall  have  so  pleaded  in  abatement  the  nonjoinder  of  such 
person:  provided  tiiat  any  such  defendant  who  shall  have  so 
pleaded  in  abatement  shaU  be  at  liberty  on  the  trial  to  adduce 
evidence  of  the  liability  of  the  defendants  named  by  him  in  such 
plea  in  abatement." 

(o)  fFicAreiMT.  5tee/,  2C.  B.,  N.  S.488.      such   amendments    will    be    made,    see 
(  p)  Ihid,     Aa  to  the  terms  on  which       Cooper  v.  Saunders,  1  F.  &  F.  13. 
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I.  Where  less  than  40s.  recovered. 

By  43  EKz»  c.  6,  g.  2, — "  If  upon  any  action  personal  to  be 
brought  in  any  of  her  Majesty's  courts  at  Westminster^  not  being 
for  any  title  or  interest  of  lands,  nor  concerning  the  freehold  or 
inheritance  of  any  lands,  nor  for  any  battery,  it  shall  appear  to  the 
judges  of  the  same  court,  and  so  signified  or  set  down  by  the 
justices  before  whom  the  same  shall  be  tried,  that  the  debt  or 
damages  to  be  recovered  therein  in  the  same  court  shall  not  amount 
to  the  sum  of  forty  shillings  or  above,  that  in  every  such  case  the 
judges  and  justices  before  whom  any  such  action  shall  be  pursued, 
shall  not  award  for  costs  to  the  party  plaintiff  any  greater  or  more 
costs  than  the  sum  of  the  debt  or  damages  so  recovered  shall 
amount  unto,  but  less  at  their  discretion"  (a). 

By  21  Jac.  I.  c.  16,  s.  6, — "  In  all  actions  upon  the  case  for 
slanderous  words,  to  be  sued  or  prosecuted  by  any  person  or  per- 
sons in  any  of  the  courts  of  recora  at  Westminster,  or  in  any  courts 
whatsoever  that  hath  power  to  hold  plea  of  the  same,  after  the  end 
of  tliis  present  session  of  parliament,  if  the  jury  upon  the  trial  of 
the  issue  in  such  action,  or  the  jury  that  shall  inquire  of  the  damages 
do  find  or  assess  the  damages  under  forty  shillings,  then  the  plaintiff 
or  plaintiffs  in  such  action  shall  have  and  recover  only  so  much 
costs  as  the  damages  so  given  or  assessed  amount  unto,  without  any 
further  increase  of  the  same,  any  law,  statute,  custom,  or  usage  to 
the  contrary  in  anywise  notwithstandii^." 

By  Lord  Denman's  Act,  3  &  4  Vict.  c.  24,  s.  2,  "if  the  plauitiff 
in  any  action  of  trespass,  or  of  trespass  on  the  case,  brought  or  to 

(a)  Repealed  so  fiu  as  it  relates  to  costs  case,  S  &  4  Vict.  c.  24,  s.  1.  As  to  the  con- 
in  actions  of  trespass  or  trespass  on  the      stniction  of  this  statute,  see  jMt^,  p.  liOS. 


CERTIFICATE  FOR  COSTS.  1405 

be  brought  in  any  of  her  Majesty's  courts  of  Westminster,  or  in 
the  Court  of  Common  Pleas  at  Lancaster,  or  in  the  Court  of  Com* 
mon  Pleas  at  Durham,  shall  recover  by  the  verdict  of  a  jury  less 
damages  than  forty  shillings,  such  plaintiff  shall  not  be  entitled  to 
recover  or  obtain  from  the  defendant  in  respect  to  such  verdict 
any  costs  whatever,  whether  it  shall  be  given  upon  any  issue  or 
issues  tried,  or  judgment  shall  have  passed  by  default  unless  the 
judge  or  presidmg  officer  before  whom  such  verdict  shall  be  ob- 
tained shaU  immediately  afterwards  certify  on  the  back  of  the  record, 
or  on  the  writ  of  trial  or  writ  of  enquiry,  that  the  action  was  really 
brought  to  try  a  right  besides  the  mere  right  to  recover  damages 
for  the  trespass  or  grievance  for  which  the  action  shall  have  been 
brought  or  that  the  trespass  or  grievance  in  respect  of  which  the 
action  was  brought  was  wilful  and.  malicious"  (a). 

By  s^ct.  3, — Nothing  herein  contained  shall  extend  to  or  be  con- 
strued to  extend  to  deprive  any  plaintiffs  of  costs  in  any  action  or 
actions  brought  for  a  trespass  or  trespasses  over  any  lands^  com- 
mons,  wastes,  closes,  woods,  plantations,  or  enclosures,  or  for  en- 
tering into  any  dwellings,  outDuildings  or  premises  in  respect  of 
which  any  notice  not  to  trespass  thereon  or  therein  shall  have  been 

I)reviously  served  by  or  on  oehalf  of  the  owner  or  occupier  of  the 
and  trespassed  over  upon,  or  left  at  the  last  reputed  or  known 
place  of  abode  of  the  defendant  or  defendants  in  such  action  or 
actions. 

Under  these  enactments,  where  there  is  a  verdict  for  a  sum  less 
than  40s,  it  is  conceived  the  following  cases,  as  suggested  by  Mr. 
Gray  (J),  may  occur : 

1.  In  actions  en  the  case  far  slanderous  words,  actionable  per  se, 
if  the  plaintiff  has  a  verdict  for  less  than  40s.  he  can  have  no  more 
damages  than  costs  (c),  and  the  judge  has  no  power  to  certify  to 
give  him  costs  (d). 

2.  In  other  actions  on  the  case,  and  in  actions  of  trespass,  if 
the  plaintiff  has  a  verdict  for  less  than  40s,  he  can  have  no  costs 
whatever;  unless,  first,  the  judge  certifies  that  the  action  was 
brought  to  try  a  right,  besides  the  mere  right  to  recover  damages ; 
or  secondly,  that  the  trespass  was  wiifm  and  malicious  («) ;  or 
thirdly,  unless  it  be  suggested  on  the  roll  that  the  action  was  for 
a  trespass  to  land,  &c.  after  notice  (/). 

3.  In  all  personal  actions  except  trespass  and  case,  if  the 
plaintiff  has  a  verdict  for  less  than  40s.  ''  he  is,  so  far  as  regards 
the  above  statutes,  and  without  reference  to  the  County  Courts 
Acts,  to  be  presently  noticed,  entitled  to  his  full  costs,  unless  the 
judge  who  tries  the  cause  certifies  to  deprive  him  of  them;  but 

(a)  As  to  the  constructioo  of  this  sec-      1270. 

tion,  see  ptrnt,  p.  1406.  {d)  Chodall  v.  EtueU,  2  C.  M.  &  R.  249. 

(b)  Gray  on  Costs,  p.  108.  (e)  8  &  4  Vict.  c.  24,  s.  2. 

(c)  21  Jac  I.  c.  16,  8.  6.    As  to  the  (/)  Sect.S. 
constnictioii  of  this  statute,  see  tmU,  p. 


1406  CERTIFICATE  FOR  COSTS. 

this  the  judge  may  do  if  he  thinks  fit"  (/),  under  43  Eliz.  c.  6, 
s.  2,  provided  the  action  is  not  for  any  interest  of  lands  {g). 

Certificate  to  aive  Catts — Actions  of  TresptssSy  and  Case  other 
than  for  mere  Suinder,— The  3  &  4  Vict.  c.  24,  s.  2,  applies  only 
where  there  are  issues  to  be  tried  or  there  is  jud^ent  oy  default ; 
the  plaintiff,  consequently,  who  recovers  a  farttung  damages  on  a 
writ  of  inquiry  after  judgment  for  him  on  demurrer,  will  be  en- 
titled to  costs  without  a  certificate  (A).  But  where  the  issues  in 
fact  are  tried  and  there  is  no  assessment  of  damages  on  the  issues 
in  law,  the  plaintiff,  in  such  case,  will  be  entitled  to  the  costs  of 
the  demurrers  only  (i).  The  statute  applies  where  a  verdict  is  taken 
subject  to  an  award  (k),  but  the  arbitrator  may  certify  if  power  is 
reserved  (/K  It  also  applies  notwithstanding  the  payment  into 
court  of  a  sum  exceedmg  40s.,  and  in  such  case  if  we  plaintiff 
obtains  a  verdict  for  a  sum  less  than  40^.  beyond  the  sum  paid 
into  court  he  will  be  disentitled  to  costs  in  the  absence  of  a  certi- 
ficate (m).  The  fact  of  there  being  several  issues  plainly  does  not 
preclude  the  operation  of  the  act  (n).  An  action  for  the  infringe- 
ment of  a  patent  is  within  the  act  (o),  so  an  action  for  a  nuisance  (p), 
and  its  operation  is  not  limited  in  cases  in  which  the  judge  would 
have  power  to  certify  (y). 

A  doubt  has  been  thrown  out  as  to  whether  the  statute  applied 
to  actions  of  ejectment  before  the  Common  Law  Procedure  Act, 
1852  (r),  but  it  seems  to  be  perfectly  clear  that  it  is  inapplicable  to 
the  ejectment  since  that  act  (s). 

The  judge  has  power  to  certify  whenever  the  action  is  such 
that  a  question  of  ri^ht  besides  the  mere  right  to  recover  damages 
might  arise  (0 ;  and  if  the  case  is  of  this  nature,  it  is  not  competent 
to  the  court  to  inquire  whether  the  presiding  judge  has  exercised  a 
sound  discretion  (v).  It  would  seem  that  it  is  sufficient  that  the 
action  is  really  brought  to  try  a  right  whether  it  is  fitted  for  that 
purpose  or  not(:r).  In  an  action  of  libel,  the  judge  has  power  to 
certify  :  and  the  words  ''  wilful  and  malicious,    in  the  statute  im- 

(/)  Gray  on  Costs,  p.  108.  see  pott,  p.  1412. 

Ig)  It  may  be  doubtful   whether  this  (n)  Newton  ▼.  itouv,  1  C.  B.  187. 

can  occur ;  but  to  the  other  exception,  a  (o)  GUlett  v.  Green,  7  M.  &  W.  347. 

battery,  need  not  be  considered  since  3  &  (p)  SkuUleworth  v.  Coekert  2  S.  N.  R. 

4  Vict  c.  24,  8.  1.  47  ;  7  M.  &  G.  829;  Marriott  v.  Stanley, 

(A)  Taylor  v.  Rolf,  5  a  B.  387.  2  S.  N.  R.  60;  I  M.  &  G.  853. 

(t)  PooU  V.  Grantham,  8  S.  N.  R.  722 ;  {q)  Marriott  ▼.  Stanley,  eupra, 

7  M.  &  G.  1030.  (r)  Doe  d.  Hughes  ▼.  Derry,  9  C.  &  P. 

(k)  Reid    V.    Atkby,    13    C.   B.  897;  496. 

Cooper  V,  Pegg,  16  C.  B.  364,  454;   and  («)  See  15  ft  16  Vict.  c.  76,  s.  185. 

see  Griffith  y.  Thomas,  4  D.  &  L.  109.  (/)  Morison  ▼.  Salmon^  9  Dowl.  387. 

{1}  Spain  ▼.  Caddell,  8  M.  &  W.  129;  (»)  Shuttleworth  ▼.  Cocker,  2  S.  N.  R. 

Bury  V.  Dunn,  1  D.  &  L.  141.  47 ;  1  M.  &  G.  829;   Barber  v.  HoiUer, 

(m)  Reid  V.  Ashby,  13  C.  B.  897.     It  8  M.  &  W.  513 ;  Bury  ▼.  Dunn,  1  D.  &  L. 

is  otherwise  in  respect  to  a  certificate  to  141.    The  rule  is  the  same  as  to  the  cer- 

deprive  plaintiff  of  costs  under  43  Eliz.,  tificate  under  43  Eliz.  c  6,  poet,  p.  1409. 

post,  p.  1408.    As  to  the  effect  of  payment  («)  Per  Maule,  J.,  in  Morison  v.  Salmon, 

into  court  under  the  County  Court  Acta,  supra. 
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port  personal  malice  and  ill-will  to  the  plaintiff  as  contradistinguished 
from  the  malice  in  law  which  is  essential  to  such  action  (u).  As 
applied  to  actions  of  trespass,  however^  these  words  do  not  neces- 
sarily import  personal  malice^  and  they  are  satisfied  by  violent  and 
outrageous  conduct,  such  as  breaking  into  a  man's  house  under 
civil  process  after  warning  to  desist  (x). 

The  3rd  section  of  3  &  4  Vict.  c.  24,  includes  trespasses  by  con- 
tinuinoy  after  notice,  building,  obstructions,  &c.  erected  on  the 
plaintiff's  land,  notwithstanding  that  damages  have  been  previously 
recovered  for  the  original  trespass  by  placing  them  there  (y).  In 
cases  within  this  provision,  where  less  than  40s.  is  recovered,  the 
proper  mode  of  ootaining  costs  is  by  entering  a  suggestion  on  the 
record  that  the  trespass  was  committed  after  notice  {z).  This  sug- 
gestion is  traversable  (a),  and  leave  to  enter  it  may  be  obtained 
after  the  trial,  notwithstanding  that  the  judge  then  refused  to 
certify  (6).  The  defendant  cuumed  a  right  of  way  over  the 
plaintiff's  close,  and  the  plaintiff  gave  him  a  notice  in  general  terms 
not  to  trespass  on  the  close.  At  the  trial  it  appeared  that  the 
defendant  was  entitled  to  the  right,  but  had  gone  extra  viam,  and  a 
shilling  damages  were  found.  It  was  held  that  the  plaintiff  was 
not  entitled  to  costs,  as  he  ought,  in  order  to  avail  himself  of  this 
section,  to  have  warned  the  defendant  not  to  trespass  extra  viam  (o). 

ShaU  immediately  aftenoards  certify y  ^c. — u  e,  "  within  such  rea- 
sonable time  as  will  exclude  the  danger  of  intervening  facts  ope- 
rating upon  the  mind  of  the  judge,  so  as  to  disturb  the  impression 
macle  upon  it  by  the  evidence  in  the  cause"  (d).  Hence  wnere  the 
court  was  adjourned  to  the  judge's  lod^ngs  on  delivery  of  the 
verdict,  and  an  application  was  there  made  to  him  within  a  quarter 
of  an  hour,  it  was  neld  that  a  certificate  was  then  well  given  (e). 
So  where  the  under-sheriff,  on  the  execution  of  a  writ  of  inquiry, 
adjourned  the  court  for  the  purpose  of  taking  time  to  consider  an 
application  to  certify,  and  granted  his  certificate  when  the  court 
met  in  the  afternoon  of  the  same  day  for  other  business  (/).  So 
also  an  informal  certificate  given  in  due  time  may  subsequently  be 
amended  (^) ;  but  a  certificate  not  having  been  applied  for  at  the 
trial  cannot  be  granted  after  taxation  of  costs  (A).  Where,  how- 
ever, a  certificate  was  duly  applied  for,  and  the  judge  made  an 
entry  on  his  notes  that  he  woula  give  one  if  necessary,  it  was  held, 

(«)  Potter  y.  Pointer,  8  M.  &  W.  395  ;  ton  ▼.  Oibton,  8  M.  &  W.  287. 

9  C.  &  P.  718,  S,  C,  (0  Thompton  v.  Gibtom,  tupra;  Nehut 

(x)  Sherwin  v.  Swmdall,  12  M.  &  W.  ▼.  Hodget,  2  D.  N.  S.  850 ;  and  see  Lamb 

788.  y.  Leech,  n  Exch.  437. 

(y)  Bowser  ▼.  CwA,  4  C.  R  236.  (/)  Page  y.  Pearre,  8  M.  &  W.  677. 

(«)  Bow^  V.  Cook,  tupra.  The  under-sheriff  on  a  writ  of  inquiry 

(a)  Per  Parke,  B.,  in  Sherwin  v,  SwindaU,  ihould  sign  the  certificate  in  the  name  of 

12  M.  &  W.  786 1    fVaiion  v.    Quilter,  the  sheriff;  and  not  in  his  own,  Stroud  ▼. 

11  M.  &  W.  760.  Watte,  2  C.  B.  929. 

Bowser  ▼.  Cook,  tupra.  (g)  Skuttletoorth  v.  Cocker,  2  S.  N.  R. 

Bomrm  ▼.  Jteock,  4  a  B.  621.  47}  1  M.  &  G.  829. 

Pitr  Lord  jtbiuger,  C.  B.,  in  Thomp^  (A)  GiOett  ▼.  Greeuy  7  M.  &  W.  347. 
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that  the  jnd^e  had  power  to  indorse  it  on  the  record  seTeral  temiA 
afterwards  (t). 

CtrAiicate  to  dqnive  the  plaintiff  of  costs — Personal  aetioms 
other  than  trespass  and  case^  and  not  being  for  any  interest  of 
lands  {k).— The  43  Eliz.  c.  6,  s.  2,  enabling  the  jadge  to  certify  to 
deprive  the  plaintiff  recovering  less  than  40«.  of  costs,  does  not 
apply  to  the  execution  of  a  writ  of  inquiry,  whether  before  the 
under-sheriff  or  a  judge  (J),  or  of  a  writ  of  trial  (m).  Neither  can 
the  court  in  banc  deprive  the  plaintiff  of  costs  after  such  trial  (n). 
But  where  in  an  action  of  tort  a^inst  three  defendants,  one  pleaded 
and  two  suffered  judgment  by  default,  and  the  jury  who  tried  the 
cause  assessed  the  damages  against  the  two  latter  at  a  farthing,  it 
was  held,  that  a  certificate  was  well  granted  (o).  Where  the  action 
is  under  a  statute  expressly  giving  tiie  plaintiff  costs  (p),  or  "  full 
costs'' (o),  the  judge  may,  nevertheless,  certify  to  deprive  the 
plaintiff  of  costs.  So  also  tne  iudse  may  certify  in  an  action  against 
an  attorney  (r).  The  7th  Rule  of  Court,  Hil.,  4  Will.  IV.,  as  to  the 
costs  of  several  counts,  &c.,  founded  on  the  same  subject-matter, 
did  not  deprive  the  judge  of  the  power  to  certify  («).  So  also  in 
the  ordinary  case  of  several  issues  the  judge  may  certify  (0-  So 
where  a  verdict  for  the  defendant  is  taken  by  consent,  with  leave  to 
the  plaintiff  to  move  to  enter  a  verdict  for  him  with  nominal  da- 
mages (u).  Payment  into  court  of  a  sum  exceeding  40s,  will  take 
the  case  out  of  this  statute,  and  deprive  the  judge  of  the  power  of 
ceiiifying  to  deprive  the  plaintiff  of^  costs  in  the  event  ot  his  re- 
covering a  sum  less  than  40s.  beyond  the  sum  paid  into  court  (x). 

The  certificate  under  this  statute  need  not  be  granted  imme- 
diately afler  the  trial  (y);  and  where  a  verdict  is  entered  for  the 
plaintiff  pursuant  to  leave  reserved,  the  judge  who  tried  the  case 
may  then  certify  to  deprive  the  plaintiff  of  costs  {z).  Where  the 
certificate  has  not  been  applied  for  at  the  proper  time,  it  cannot  be 
granted  after  judgment  and  execution ;  but  in  such  case  the  court 

(0  Jonet  V.  WiUioMi,  IS  M.  &  W.  420 ;  5  Dowl.  804.    See  the  R.  G.,  HU.  T.  185S, 

and  tee  Serrell  ▼.  Dtrb^Mre,  ^.  RaUway,  rule  3,  enabling  the  Judge  or  presiding 

10  C.  B.  910.  officer,  where  there  are  several  eounto  or 

(Ar)  The  act  applies,  amongst  others,  to  pleas,  &c.  on  the  same  cause  of  action  or 

actions  for  breacn  of  promise,  Towtuend  defence,  to  certi^  to  render  the  par^ 

v.  Sym,  2  C.  &  K.  881.  pleading    them    liable  for  costs  to   his 

(/)  Claridg*  w.   Smith,   4   DowL   688;  adversary. 

HarriM  v.  Dimcon,  2  A.  &  E.  158  ;    Bai-  (t)  Richmond  ▼.  /ohnsom,  7  East,  588. 

ehehr   v.    Dudley,  2   M.  &   G.   iiS;    9  lu)  Richardson  y.  Bonus,  ^  Exch.  12S. 

Dowl.  384,  S.  P,  (x)  Richards  v.  Bluck,  6  C.  B.  448; 

(m)  Jonei  v.  Bamss,  2  M.  &  W.  818 ;  6  D.  &  L.  384,  5.  C,    The  rule  is  the  same 

5  Dowl.  455,  5.  C ;  Wardroper  v.  Richard^  under  the  County  Court  Acts,  post,  p. 

ton,  1  A.  &  £.  75.  1412.    The  plainuffwill  not  be  entiUed  to 

(n)  Story    v.    Hodson,    6   Dowl.  558 ;  costs,  however,  in  such  case,  if  the  action 

Tubb  w.  WaUon,  1  W.  W.  &  H.  85.  is  within  8  &  4  Vict  c.  24.    See  Rsid  v. 

(o)  Harris  t.  Duncan,  2  A.  &  E.  158.  Athby,  ante,  p.  1406. 

(p)  Williams  V.  MUler,  I  Taunt.  400.  (y)  Holland  v.  Oore,  3  T.  R.  88,  n. ; 

q)  Irwin  v.  Reddish,  5  B.  &  A.  796.  and  see  fVoolley  v.  Whitby,  2  B.  &  C.  580 ; 

^   Wright  V.  Nuttall,  10  B.  &  C.  492.  Johnson  v.  Stanton,  ib,  621. 

Simpson  v.  HwrtUss,  2  M.  &  W.  84;  (s)  Richardson  v.  Bamts,  4  Exch.  128. 
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may,  if  so  disposed,  set  aside  the  jud^ent  (a).  If  the  judge, 
however,  expresses  his  intention  of  certifying  at  the  trial,  the  cer* 
tificate  may  oe  indorsed  on  the  postea  after  judgment  and  taxation 
of  costs  (b).  It  seems  that  the  judge  has  the  power  to  set  his  cer- 
tificate aside  on  further  facts  being  brought  to  his  notice  (c) ;  it  is 
clear,  however,  that  he  must,  if  at  all,  do  so  within  a  reasonable 
time  (rf).  The  court  never  interfere  with  the  discretion  of  the 
judge,  but  will  only  inquire  whether  he  had  power  to  certify  (e). 

As  to  when  the  action  is  for  '*  any  title  or  interest  in  lands," 
there  have  been  many  decisions,  but  principally  in  trespass  or  case 
which  are  now  provided  for  by  3  &  4  Vict.  c.  34  (/)•  See  1  Arch. 
Pr.  441. 

The  course  at  Nisi  Prius  on  a  verdict  for  the  plaintiff  being  given 
for  a  sum  less  than  40«.,  practically  indicated  by  the  above  pro- 
visions, may  shortly  be  stated  thus : — 

1.  In  actions  of  slander  for  words  actionable  per  se,  there  is  no 
power  to  certify  (g). 

2.  In  other  actions  on  the  case,  and  in  actions  of  trespass,  except 
trespass  after  notice,  the  plaintifTs  counsel  should  at  once  apply,  if 
he  has  any  eround  for  such  application,  to  the  judge  to  certify 
either,  Ist,  that  the  action  was  really  brought  to  try  a  right  besides 
the  mere  right  to  recover  damages ;  2nd,  or  that  the  trespass  or 
grievance  was  wilful  and  malicious  (A).  In  addition  to  the  above 
certificate  it  may  be  necessary  to  obtain  a  certificate  under  the 
County  Court  Acts  (i)  or  the  London  Small  Debts  Act  (J),  unless 
the  action  is  for  malicious  prosecution,  libel,  slander,  crim.  con.,  or 
seduction.  If  the  action  is  for  trespass  affcer  notice,  a  suggestion 
to  that  effect  must  be  entered  on  the  record,  and  this  the  judge 
cannot  prevent  by  refusal  to  certify  (A). 

3.  In  all  personal  actions,  except  trespass  or  case,  the  defendant's 
counsel  may  apply  at  once  for  a  certificate  that  the  debt  or  damages 
to  be  recovered  did  not  amount  to  40^.,  but  which  may  not  be  given 
if  the  action  is  ^  for  any  title  or  interest  of  lands"  (/). 


IL  Costs  as  affected  hy  the  County  Court  Acts,  where  sum  not  «r- 
ceeding  £20  recovered  in  Action  of  Contract,  or  £6  in  Action 
of  Tort. 
By  the  County  Courts  Act,  9  &  10  Vict.  c.  96,  s.  68,— "All 

pleas  of  personal  actions  where  the  debt  or  damage  claim^  is  not 

LffouM  Y.  JfymoM,  5  Ezch.  749.  Twfgg  v.  PoM*,  4  Dowl.  266.    See  ant0, 

FojmU  y.  Bamks,  6  B.  &  A.  686;  p.  1406. 
Datit  T.  Cole,  6  M.  &  W.  624.  (/)  Ante,  p.  1404. 

le)  Jndertom  v.  SOierwiu,  7  C.  &  P.  627.  (g)  Ante,  p.  1406. 

(d)  WktUkv  V.  WilUamsim,  6  B.  N.  C.  (A)  AnU,  p.  1406. 

200 ;  where  fourteen  months  wm  held  an  (t)  Post,  p.  1411. 

unreasonable  time.  {j)  Poet,  pp.  1415, 1416. 

(«)  Qmm  ▼.  Pacejf,   4  A.  &   £.  6S ;  (k)  Ante,  p.  1407. 

Kiekardeam   v.   Barme,    4   £zch.    128;  (0  ^ii/#,  p.  140a 
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more  than  20/.^  whether  on  balance  of  account  or  otherwise,  may 
be  holden  in  the  County  Court  without  writ ;  and  all  such  actions 
brought  in  the  said  court  shall  be  heard  and  determined  in  a 
summary  way  in  a  court  constituted  under  this  act  and  accordii^ 
to  the  provisions  of  this  act :  provided  always,  that  the  court  shall 
not  have  cognizance  of  any  action  of  ejectment,  or  in  which  the 
title  to  any  corporeal  or  incorporeal  hereditaments,  or  to  any  toll, 
fair,  market,  or  franchise  shall  be  in  (question,  or  in  which  the 
validity  of  any  devise,  bequest,  or  limitation  under  any  will  or 
settlement  may  be  disputed,  or  for  any  malicious  prosecution,  or 
for  any  libel  or  slander,  or  for  criminal  conversation,  or  for  seduc- 
tion, or  breach  of  promise  of  marriage"  (Z). 

By  sect.  60, — A  summons  under  this  act  '*  may  issue  in  any 
district  in  which  the  defendant  or  one  of  the  defendants  shaU 
dwell  or  carry  on  his  business  at  the  time  of  the  action  brought ; 
or  by  leave  of  the  court  for  the  district  in  which  the  defendant  or 
one  of  the  defendants  shall  have  dwelt  or  carried  on  his  business 
at  some  time  within  six  calendar  months  next  before  the  time  of 
the  action  brought  or  in  which  the  cause  of  action  arose,  such 
summons  may  issue  in  either  of  such  last-mentioned  courts  "(0- 

By  sect.  128  (m), — "  All  actions  and  proceedings  which  before  the 

Sassing  of  this  act  might  have  been  brought  in  any  of  her 
lajesty's  superior  Courts  of  Record,  where  the  plaintiff  dwells 
more  than  twenty  miles  (n)  from  the  defendant,  oi  where  the  cause  of 
action  did  not  arise  wholly  or  in  some  material  point  within  the 
jurisdiction  of  the  court  within  which  the  defendant  dwells  or 
carries  on  his  business  at  the  time  of  the  action  brought,  or  where 
any  officer  of  the  County  Court  shall  be  a  party,  except  in  respect 
of  any  claim  to  any  goods  and  chattels  taken  in  execution  of  the 

Erocess  of  the  court  or  the  proceeds  or  value  thereof,   may  be 
rought  and  determined  in  any  such  superior  court  at  the  election 
of  the  party  suing  or  proceeding,  as  if  this  act  had  not  been  passed." 

By  13  &  14  Vict.  c.  61 ,  s.  1 1, — "  If  in  any  action  commenced  after 
the  passing  of  this  act  in  any  of  her  Majesty's  superior  Courts  of 
Record,  in  covenant,  debt,  detinue  or  assumpsit,  not  being  an 
action  for  breach  of  promise  of  marriage,  the  plaintiff  shall  recover 
a  sum  not  exceeding  20Z. ;  or  if  in  any  action  commenced  after  the 
passing  of  this  act  in  any  of  her  Majesty's  superior  Courts  of  Record, 
in  trespass,  trover  or  case,  not  being  an  action  for  malicious  pro- 
secution, or  for  libel,  or  for  slander,  or  for  criminal  conversation, 
or  for  seduction,  the  plaintiff  shall  recover  a  sum  not  exceeding  5/. ; 
the  plaintiff  shall  have  jud^ent  to  recover  such  sum  only  and  no 
costs,  except  in  the  cases  hereinailer  provided  and  except  in  the 

(l)  It  would  be  beside  tbe  scope  of  this  (m)  Ilnd, 

work  to  enter  upon  the  decisions  that  (n)  "  As  the  crow  flies,"  £a^c  v.  Aif/«r, 

have  occurred  on  the  construction  of  these  5  E.  &  B.  92 ;  Stoket  v.  Orisaell,  14  C.  B. 

sections.  678. 
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case  of  a  judgment  by  default  (n) ;  and  it  shall  not  be  necessary  to 
enter  any  suggestion  on  the  record  to  deprive  such  plaintiff  of 
costs,  nor  shdlany  such  plaintiff  be  entitlea  to  costs  by  reason  of 
any  privilege  as  attorney  or  officer  of  such  court  or  otherwise." 

By  sect  12, — **  If  the  plaintiff  shall  in  any  such  action  as  afore- 
said recover  a  sum  less  tnan  the  sum  in  that  behalf  hereinbefore 
mentioned  by  verdict,  and  the  iudge  or  other  presiding  officer 
before  whom  such  verdict  shall  be  obtained  shall  certify  on  the 
back  of  the  record  that  it  appeared  to  him  at  the  trial  that  the 
cause  of  action  was  one  for  which  a  plaint  could  not  have  been 
entered  in  any  such  County  Court  as  aforesaid,  or  that  it  appeared 
to  him  at  the  trial  that  there  was  a  sufficient  reason  for  brmging 
the  said  action  in  the  court  in  which  the  said  action  was  brought, 
the  plaintiff  in  such  case  shall  have  the  same  judgment  to  recover 
his  costs  that  he  would  have  had  if  this  act  had  not  been  passed"  (o). 

By  15  &  16  Vict  c.  64,  s.  4, — *'  In  any  action  in  which  the  plaintiff 
shall  not  be  entitled  to  recover  his  costs  by  reason  of  tne  pn>* 
visions  of  the' 11th  sect,  of  13  &  14  Vict.  c.  61,  whether  there 
be  a  verdict  in  such  action  or  not,  if  the  plaintiff  shall  make  it 
appear  to  the  satisfaction  of  the  court  in  which  such  action  was 
brought,  or  to  the  satisfaction  of  a  judge  at  chambers  upon  sum- 
mons, that  such  action  was  brought  for  a  cause  in  which  concurrent 
jurisdiction  is  given  to  the  superior  courts  by  the  128th  sect,  of  the 
9  &  10  Vict.  c.  96,  or  for  which  no  plaint  could  have  been  entered 
in  any  such  County  Courts,  or  that  such  action  was  removed  from 
a  County  Court  by  certiorari^  or  that  there  was  sufficient  reason 
for  bringing  such  action  in  the  court  in  which  such  action  was 
brought,  then  in  any  of  such  cases  the  court  in  which  such  action 
is  brought,  or  the  said  judge  at  chambers,  shall  thereupon,  by  rule 
or  order,  direct  that  the  plaintiff  shall  recover  his  costs,  and  there- 
upon the  plaintiff  shall  have  the  same  judgment  to  recover  his 
costs  that  ne  would  have  had  if  the  before-mentioned  act  of  the 
13  &  14  Vict.  c.  61,  had  not  been  passed"  (p). 

By  19  &  20  Vict.  c.  108,  s.  30,— "Where  an  action  of  contract 
is  brought  in  one  of  her  Majesty's  superior  courts  of  record  to 
recover  a  sum  not  exceeding  20Z.  and  tne  defendant  in  the  action 
suffers  judgment  by  default,  the  plaintiff  shall  recover  no  costs, 
unless  upon  an  application  to  such  court  or  to  a  judge  of  one  of  the 
superior  courts  such  court  or  judge  shall  otherwise  direct." 

The  general  effect  of  these  enactments,  so  far  as  they  relate  to 
costs  in  actions  in  the  superior  courts,  appears  shortly  to  oe  this : — 
In  covenant,  debt,  detinue  or  assumpsit  (except  for  breach  of 
promise  of  marriage),  if  the  plaintiff  "  recovers^'  20/.  (q)  or  any 

(»)  See  19  &  20  Vict.  e.  108,  s.  80,  (o)  As  to  the  construction  of  this  lec. 

irfra  I  and  O/ymM  t.  RcberU,  9  Ezcb.  268 ;      tion,  see  post,  p.  1412. 
Pr€w  Y.  Sqvirt,  10  C.  B.  912.  (p)  As  to  this  section,  see  pot/,  p.  1418. 


Ottrbjf  ▼.  Harrii,  7  Exch.  691. 
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1606  sum;  or  in  trespassy  trover  or  case  (exce^  for  malicioiis  pro- 
secutioiiy  libely  slander,  crim.  con.  or  seduction),  5/.  (p)  or  any 
less  sum,  the  |daintiff  will  lose  his  coats  (q)y  unless>  first,  the 
judge  or  other  presiding  officer  certifies  that  it  appeadred  to  him 
at  we  ixisl  that  the  ca«se  of  action  was  one  for  which  a  plaint 
could  not  have  been  entered,  in  any  County  Court,  or  that  there 
was  a  sufficient  reason  for  bringing  the  action  in  the  superior 
court  (r) ;  or,  secondly,  unless  the  [uaintiiF  obtaina  a  rule  or  order 
for  costs  under  15  Sc  16  Vict.  c.  54,  s.  4  (s). 

The  Certificate  for  CosU  under  13  ^  14  Vict.  c.  61,  s.  12.— This 
certificate  may  be  granted  by  the  officer  presiding  at  a  writ  of 
trial,  but  not  after  the  return  of  the  writ  (0-  A  judge  who  has 
tried  the  case  at  Nisi  Prius,  however,  is  not  bound  to  certify  at 
the  trial ;  he  may  do  so  at  any  time  before  taxation  (u).  There  is 
sometimes  a  difficulty  in  sayinj?  whether  a  count  is  firamed  in  case 
or  assumpsit ;  in  such  cases,  if  the  proof  of  a  contract  is  essential 
to  the  plaintifi^'s  right  of  action,  he  will  not  be  entitled  to  costs 
unless  he  recovers  more  than  202.  (x).  Where  the  declaration 
contained  a  count  for  assault  and  a  count  for  slander  and  the 
plaintiff  recovered  a  verdict  on  the  former  with  52.  damages, 
ne  was  held  not  to  be  entitled  to  costs  (y).  The  provisions  of  the 
County  Court  Acts  as  to  debts  not  exceeding  20/.  apply  to  actions 
on  bills  and  notes  under  the  Bilk  of  Exchsinge  Act  and  other- 
wise (j?).  Where  the  sum  recoveped  is  exactly  20/.,  or  5/.  in  the 
cases  where  those  respective  sums  are  mentioned  in  the  section, 
the  judge  has  power  to  certify,  and  a  certificate,  rule  or  order  will 
be  necessary  to  give  the  plaintiff  his  costs  (a).  In  an  action  on  a 
common  money  bond,  of  which  the  penalty  is  20/l,  on  which  a 
sum  less  than  20/.  is  due,  no  costs  can  be  recovered  without  a 
certificate,  nde  or  order  (6) ;  and  it  would  seem  that  where  a  debt 
of  20^  is  sued  for,  the  plaintiff  will  not  be  entitled  to  costs  in 
respect  of  nominal  damages  for  its  detention  (c).  Where  the  sum 
claimed  is  reduced  below  20/.  by  proof  of  part  payment  before 
action  (d)  or  set-off  («),  the  plaintiff  will  lose  his  costs,  but  it 
is  otherwise  with  respect  to  tender  (/)  and  payment  into  court (;). 
It  may  here  be  mentioned  that  money  paid  into  court  is  not  to  be 

( j»)  Oarhy  v.  Harris,  7  Exch.  591.  Hmdtpeth  v.  Tamold,  9  C.  B»  S25 ;  Jtk- 

(f )  13  &  14  Vict.  c.  61,  s.  11,  4Ml«r  p*  en/t  ▼.  FotOkts,  8  C.  B.  261 ;  Wotdkmm 

Hia  V.  Neuman^  7  C.  B.  654. 

Ibid,  §.12.  («)  Aiherqft  T.  Foulkei, 

Jnt9,  p.  1411.  Bmmley  y.  Irwim  18  C.  B.  312;  19  ft  20 
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(r)  Ibid,  s.  12.  («)  Athcrqft  T.  Foulkei,  18  C.  B.  261  ; 

(«)  Jnte,  p.  1411.  RMmiey  y.  Jrwim  18  C.  B.  312;  19  ft  20 

it)  Knapmm  ▼.  iVy«-,  1  H.  &  N.  719.  Vict.  c.  108,  i.  24.     See,  however,  Tmgt 

(«)  B^nmt  y.  TAoii^on,  6  £.  &  B.  683 ;  y.  Chadwick,  6  E.  &  B.  591 ;   Woodham* 

Tharrait  y.  Trevor,  6  Exch.  187.  y.  Neuman^  7  C.  B.  654 ;  Oroue  y.  Seamtm, 

(x)  Legg0  y.  Tmeker,  1  H.  &  N.  502.  10  C.  B.  884. 

(tf)  Smith  y.  Hamor,  3  C.  B.,  N.  8.  829.  (/)  Crot$e  y.  Seaman,  10  C.  B.  884 ;  11 

19  &  20  Viot  c.  108,  8.  4.  C.  B.  524,  S,  C. ;  Cooch  y.  Maltht/^  2  W. 

Garfin  ^  Harrih  7  Exch.  591.  R.  557.    And  see  Nuriiu  y.  Fairbanki,  5 

5  j  gJL  ;.  Uoari,  3  H.  &  N.  540 ,  Exch.  738. 


«JG«riyV./irarH#;7Exch.591. 
(5)  QwoenM  y.  Uwri^  3  H.  &  N. 

L.  J.,  Exch.  891,  S  C. 
le)  Ibid, 
Id)  Ttirmr  ff  Btrry,    6    Exch.  858; 


«7  l!  J  ,  Exch:  891,  SC  (/)  C»a»5«-t  y.  Wile,,  24  L.  J.  Q.  B. 

le)  fbid.  ^7. 
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considered  as '* recovered "(i)  within  13  &  14  Vict  c.  61,  s.  II, 
and-^  consequently,  if  a  sum  less  than  20/.,  or  5L,  ae  the  case  may 
be,  is  paid  into  court  and  taken  out  in  satisfaction,  the  plaintiff 
will  be  entitled  to  costs,  and  that  whether  the  money  is  paid  in  as 
to  the  whole  claim  or  only  as  to  part,  and  there  are  other  pleas  to 
Ae  residue  in  respect  to  which  tne  plaintiff  declines  to  proceed  (A). 
Where  less  than  the  prescribed  amount  is  recovered,  the  plaintiff 
will  be  disentitled  to  the  costs  of  any  issues  in  law  that  may  be 
found  in  his  ftivour  as  well  as  of  those  of  fact  (/) ;  dius,  where  a 
plaintiff,  in  covenant,  recovers  less  than  20/.  upon  an  assessment 
of  damages  upon  a  writ  of  inquiry  after  judgment  on  demurrer, 
he  is  not  entitled  to  costs  (m).  Plaintiffs  suing  in  formd  pauperis 
are  liable  to  lose  their  costs  under  these  enactments  as  other 
plaintiffs  (n).  Where  the  plaintiff  seeks  to  obtain  costs  on  the 
ground  that  the  title  to  hereditaments  ''was  in  question" (o),  the 
onus  is  on  him  to  show  that  he  ought  to  have  costs,  and  he  must 
prove  that  a  question  of  title  bond  file  arose  and  came  in  question 
at  the  trial (/?),  and  the  plea  of  ''not  possessed"  in  an  action  of 
trespass  qtuire  clausum  jregit  does  not  necessarily  raise  a  question 
of  title  in  this  sense  so  as  to  oust  the  jurisdiction  of  the  County 
Court  (y). 

Rule  or  Order  for  Costs  under  15  ^  16  Vict  c,  64,  *.  4.— Where 
the  superior  courts  have  a  concurrent  jurisdiction  with  the  County 
Courts  under  the  128th  section  of  9  &  10  Vict.  c.  95,  or  in  cases 
where  no  plaint  could  have  been  entered  in  any  County  Court,  or 
where  the  cause  is  removed  from  the  County  Court  by  certiorari, 
the  superior  court,  or  a  judge  thereof  is  bound,  on  being  satisfied 
that  the  case  ialls  within  the  128th  section,  to  make  an  order  that 
the  plaintiff  who  has  recovered  less  than  20/.,  or  5/.  in  the  superior 
court,  shall  recover  his  costs  (r).  And  the  same  rule  applies  where 
there  is  judgment  by  default  (s).  Where,  in  an  action  against  a 
joint-stock  company,  it  appears  that  if  the  plaintiff  had  sued  in  the 
County  Court,  he  could  not  have  obtained  satisfaction  from  the  pro- 
perty of  the  company,  and  that  the  shareholders  reside  out  of  the 
jurisdiction  of  the  County  Court,  this,  it  seems,  would  afford  suffi- 
cient ground  for  giving  the  plaintiff  his  costs  under  this  section  (0. 

(i)  See,  however,  Richards  v.  Bluck,  6  And  see  Lilley  v.  Barvev,  5  D.  &  L.  649. 

C.  B.  443,  ante,  p.  1408.  JU  Emery  v.  Bamett,  4  C.  B.,  N.  8.  42S. 

(t»)  Chamhert  v.  WUee,  24  L.  J.,  Q.  B.  (q)  Ibid. 

267.    In  the  latter  caie,  of  course,  the  (r)  Jtplin  v.  Blackman,  7  Exch.  886 ; 

defendant  will  be  entitled  to  the  cosU  of  Crake  v.  Powell^  2  E.  &  B.  206 ;  Mac^ 

the  other  pleas  as  usual.     Ibid,  dowgall  v.  Paiertfm,  11  C.  B.  755  ;  Mere- 

(/)  AbUy  V.  Dale,  11  C.  B.  889  s  Prew  dUh  v.  Giitetu,  18  Q.  B.  257. 
▼.  Squire,  10  C.  B.  912.  (s)  Heard  v.  Edey,  1  H.  &  N.  716. 

(m)  Prew  v.  SqtUrey  eupra,  \t)  Taylor  v.    The  Crowland  Gat 

(h)  Chinn  y,  Bullen,  8  C.  B.  447  ;  7  D.  Company,   11   Exch.   1.      A  corporation 


(/)  Jbley  V.  Dale,  11  C.  B.  889  s  Prew  dUh  v.  GiUene,  18  Q.  B.  257. 

^  uire,  10  C.  B.  912.  (s)  Heard  v.  Edey,  1  H.  & 

)  Prew  V.  SqtUrey  eupra,  \t)  Taylor  v.   The  Crowland  Ga$,  ^e. 

,  )  Chinn  Y.  Bullen,  8  C.  B.  447  ;  7  D.  Company,   11   Exch.   1.      A  corporation 

ft  L.  297,  5.  C.  "  dwells  at  the  house  where  its  biudneu 

(o)  9  ft  10  Vict  c.  95,  s.  58.  is  carried  on."    lUd, 


(p)  Latham  v.  Speddhtg,  17  Q.  B.  440. 

3  a2 
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An  order  at  chambers  under  this  section  is  reviewable  by  the 
court  (u),  provided  the  application  is  made  within  the  next 
term  (x).  The  court,  however,  will  not  in  general  review  the  de- 
cision of  the  judge  who  has  tried  the  case  as  to  its  fitness  to  be 
brought  in  the  superior  court  (y).  In  one  case  it  was  held,  that 
an  original  order  for  costs  might  be  made  by  the  court  under 
peculiar  circumstances  eleven  months  after  the  trial,  and  after  the 
damages  had  been  accepted  by  the  plaintiff  (jzr).  The  power  of 
the  court,  or  a  judge,  under  this  section,  is  quite  independent  of 
the  power  to  certify  under  13  &  14  Vict  c.  61,  s.  12,  and  an  order 
under  the  former  section,  it  would  seem,  may  be  made,  though  a 
certificate  under  the  latter  has  been  refused  (a). 

As  to  the  sort  of  affidavit  necessary  to  obtain  costs  und^  this 
section,  see  Springbett  v.  King,  1  H.  &  N.  662.  As  the  notice 
that  may  be  indorsed  on  the  writ  in  respect  to  costs  on  judgment 
by  default,  see  R.  G.,  Easter  Term,  1867;  2  C.  B.,  N.  S.  91. 

The  18th  section  of  19  &  20  Vict  c.  108,  which  makes  the  dis- 
tricts of  the  Metropolitan  County  Courts  one  district  for  certain 
purposes,  is  an  enabling  enactment,  and  does  not  restrict  the  right  to 
sue  in  the  superior  courts  or  deprive  a  plaintiff  so  suing  of  costs  (b). 

If  the  plaintiff  recovers  less  than  40s.  in  trespass  or  case,  a  cer- 
tificate under  3  &  4  Vict.  c.  24,  will  be  necessary  in  addition  to 
the  certificate,  rule  or  order  necessary  under  the  County  Court 
Acts. 


III.  CasU  as  affected  hy  the  London  Snudl  Debts  Act. 

1.  Verdict  for  £50  or  under  in  Contract^  or  leu  than  £5  m  Tort. 

2.  Where  leu  than  £20  recovered  in  Contract^  or  £5  in  Tort. 

By  16  Vict  Can.  LXXVIL, «  The  London  (City)  Small  Debts  Ex- 
tension Act,  1852,"  s.  2, — '*  AH  pleas  of  personal  actions  where  the 
debt  or  damage  claimed  is  not  more  than  501,  whether  on  balance  of 
account  or  otherwise,  which  shall,  after  the  commencement  of  this 
act,  be  commenced  or  tried  in  the  Sheriffs'  Court,  shall  be  holden 
in  the  said  court  without  writ,  and  shall  be  heard  and  determined 
in  a  summary  way,  and  according  to  the  provisions  of  this  act : 
Provided  always,  that  the  said  court  shall  not  under  the  provisions 
of  this  act  have  cognizance  of  any  action  of  ejectment,  or  in  any 
action  in  which,  although  the  debt  or  damage  claimed  may  not  ex- 

(«)  stokes  T.  Oriuell,   14  C.  B.  678 ;  (y)  Dmutom  v.  Paiertoih  4  Jar.,  N.  S. 

Sanderton  t.  Froetor,  10  Ezcb.  189,  which  1024 ;  28  L.  J.,  C.  P.  97,  &  C. 

•ee  as  to  fresh  affidavits.  (s)  Reid  ▼.  Gardner,  tupra;   and  see 

(r)  Reid  ▼.  Gardner,    8    Exch.  654;  Horrit  v.  BomwrtA,  2  E.  &  B.  218. 

Orekard  v.  Moxey,  2  E.  &  B.  206 ;  Crask§  (a)  Sharp  y.  Eveleigk,  20  L.  J^  Exch. 

▼.  Smith,  4  C.  B.,  N.  S.  446.    Per  Lord  282.    See,  however,  Ocuifc*  ▼.  AnIO,  n^ro. 

Campbell,  C.  J.,  in  Meredith  v.  OUtene,  (ft)  Waterlew  ▼.  Dobeon,  8  E.  ft  B.  6U. 
|8  Q.  B.  257. 
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ceed  60L  the  title  to  any  corporeal  or  incorporeal  hereditaments, 
or  to  any  tithe,  toll,  fair,  market,  or  franchise,  shall  be  in  question, 
or  in  which  the  validity  of  any  devise,  bequest,  or  Umitation  under 
any  will  or  settlement  may  be  disputed,  or  in  any  action  for  any 
libel  or  slander,  or  for  criminal  conversation,  or  for  seduction,  or 
for  breach  of  promise  of  marriage." 

By  sect.  39, — *'  A  summons  may  issue  provided  the  defendant  or 
one  of  the  defendants  shall  dwell  or  carry  on  business  or  have 
employment  within  the  city  of  London  or  the  liberties  thereof  at 
the  time  of  the  action  brought,  or  provided  the  defendant  or  one 
of  the  defendants  shall  have  dwelt  or  carried  on  business  or  shall 
have  had  employment  therein  at  some  time  within  six  months  next 
before  the  time  of  the  action  brought,  or  if  the  cause  of  action 
either  wholly  or  in  part  arose  therein." 

By  sect.  118, — "  All  actions  and  proceedings  which  before  the 
commencement  of  this  act  might  have  been  brought  in  any  of  her 
Majesty's  superior  courts  of  record,  where  the  plaintiil  dwells 
more  than  twen^  miles  from  the  defendant,  or  wnere  any  officer 
of  the  court  holden  under  the  provisions  of  this  act  shall  be  a 
party,  except  in  respect  of  any  claim  to  any  goods  and  chattels 
taken  in  execution  of  the  process  of  the  court  or  the  proceeds 
or  value  thereof,  may  be  Drought  and  determined  in  any  such 
superior  court,  at  the  election  of  thie  party  suing  or  proceed- 
ing, as  if  this  act  had  not  been  passea.  Where  the  plaintiff,  a 
member  of  parliament,  had  a  house  in  London  (within  twenty  miles 
of  the  defendant),  in  which  he  resided  for  about  three  months  in 
the  year  in  order  to  attend  in  parliament,  and  he  resided  chiefly 
the  rest  of  the  year  at  his  iron  works  in  the  country  (more  than 
twenty  miles  from  the  defendant),  and  was  residing  there  at  the 
time  when  he  brought  an  action  in  the  Queens  Bench  for 
a  cause  within  the  jurisdiction  of  the  City  Small  Debts  Court, 
in  which  he  recovered  not  more  than  50/. ;  it  was  held,  on  the 
construction  of  this  section,  that  the  plaintiff  "dwelt"  in  London, 
and  that  the  defendant  was  entitled  to  enter  a  suggestion  to  deprive 
him  of  costs"  (c). 

By  sect  119  {d), — "  If  any  such  action  shall  be  commenced  after 
the  commencement  of  this  act  in  anv  of  her  Majesty's  superior 
courts  of  record  for  any  cause  other  uian  those  lastly  hereinbefore 
specified,  for  which  a  plaint  might  have  been  entered  in  the  court 
holden  under  the  provisions  of  this  act,  and  a  verdict  shall  be 
found  for  the  plaintiff  for  a  sum  not  more  than  60/.  if  the  said 
action  is  founded  on  contract,  or  less  than  5/.  if  it  be  founded  on 
tort,  the  said  plaintiff  shall  have  judgment  to  recover  such  sum 
only  and  no  costs ;  and  if  a  verdfict  shall  not  be  found  for  the 

e)  B0iltiiy.Brp4mt,2%  L.  J.,  Q.  B.86.      to  the  oonstruetion  of  this  Motion,  tee 
d)B99Sk$m$y.RaU,1C.B.ll6.    Ai      poK,  p.  HIS. 
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plainliffy  the  defendant  shall  be  entitled  to  his  costs  as  between 
attorney  and  client,  unless  in  either  case  the  judge  who  shall  try 
the  cause  shall  certify  on  the  back  of  the  record  that  the  action 
was  fit  to  be  brought  in  such  superior  court." 

By  sect.  120, — "  If  in  any  action  commenced  after  the  passing  of 
this  act  in  any  of  her  Majesty's  superior  courts  of  record  in  cove- 
nant, debt,  detinue  or  assumpsit,  not  being  an  action  for  breach  of 
promise  of  marriage,  the  plaintiff  shall  recover  a  sum  less  than  20/^ 
or  if  in  any  action  commenced  after  the  passing  of  this  act  in  any 
of  her  Majesty's  superior  courts  of  record  in  trespass,  trover  or 
case,  not  being  an  action  for  malicious  prosecution,  or  for  libel,  or 
for  slander,  or  for  criminal  conversation,  or  for  seduction,  the 
.plaintiff  shall  recover  a  sum  less  than  5/.,  the  plaintiff  shall  have 
judgment  to  recover  such  sum  only,  and  no  costs,  except  m  the 
cases  hereinafter  provided,  and  except  in  the  case  of  a  judgment 
by  default ;  and  it  shall  not  be  necessary  to  enter  any  suggestion 
on  the  record  to  deprive  such  plaintiff  of  costs,  nor  shall  any  such 
plaintiff  be  entitled  to  costs  by  reason  of  any  privilege  as  attorney 
or  officer  of  such  court  or  otherwise."  This  section  is  identical 
with  13  &  14  Vict.  c.  61,  s.  11,  except  that  a  recovery  of  20/.  and 
6/.  exactly  will  not  deprive  the  plaintiff  of  costs.  The  121st 
section  corresponds  with  sect.  12  of  that  act,  and  enables  the 
judge  or  other  presiding  officer  forthwith  (e)  to  certify  for  costs, 
the  onlv  difference  between  the  sections  is  that  the  certificates 
under  this  act  must  be  given  forthwith. 

By  the  122nd  section  (corresponding  to  13  &  14  Vict  c.  61, 
s.  lo,  repealed),  if  in  any  such  action,  whether  there  be  a  verdict 
in  such  action  or  not,  the  plaintiff  shall  make  it  appear  to  the  satis- 
faction of  the  court  in  which  such  action  was  Drought,  or  to  the 
satisfaction  of  a  judge  at  chambers,  upon  summons,  that  the  said 
action  was  brougnt  for  a  cause  in  whicn  concurrent  jurisdiction  is 
given  to  the  superior  courts  by  this  act  or  for  which  no  plaint 
could  have  been  entered  in  the  court,  or  that  the  said  cause  was 
removed  fi'om  a  county  court  by  certiorari^  then  and  in  such  case 
tjie  couit  in  which  such  action  is  brought,  or  the  said  judge  at 
chambers,  may  thereupon,  by  rule  or  order,  direct  that  the  plaintiff 
shall  recover  bis  costs,  and  thereupon  the  plaintiff  shall  have  the 
same  judgment  to  recover  his  costs  that  he  would  have  had  if  this 
act  had  not  been  passed. 

The  119th  section  also,  it  will  be  seen,  is  taken  from  the  repealed 
section  129  of  9  &  10  Vict.  c.  95  (/),  and  consequently,  as  had 
been  held  under  the  last  named  section,  attorneys  recovering  less 
than  201.  in  the  superior  courts  will  be  entitled  to  their  costs, 
notwithstanding  this  enactment  (^).  The  119th  and  120th  sec- 
tions are  wholty  incongruous  ;   the  latter  is  not  so  inconsistent, 

(«)  8«e  Chmplin  v.  L€9y,  pott,  p.  1417.        C.  B.  468. 

(/)  As  to  thii  lee  jMT  Jtrvit,  C.  J.,  la  (jg)  B&rradaik  ▼.  N§Uom,  14  C.  B.  655. 
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howeyer,  with  the  former  as  to  repeal  it.  The  combined  effect 
of  the  two  is,  that  if  the  plaintiff  in  an  action  on  contract  in 
the  superior  court,  for  which  a  plaint  might  have  been  entered 
in  the  local  court,  recovers  20/.  and  not  more  than  60/.  (or 
less  than  5L  in  tort),  a  suggestion  may  be  entered  to  deprive  him 
of  costs  (A) ;  but  that  if  he  recovers  less  than  20/.  in  an  action  on 
contract  (not  being  an  action  for  breach  of  promise  of  marriage), 
or  less  than  51.  in  trespass,  trover  or  case  (not  being  an  action  for 
malicious  prosecution,  Ubel,  slander,  criminal  conversation  or  se- 
duction), he  loses  his  costs  absolutely,  unless  the  judge  certifies 
under  the  121st  section  (t).  Where  also  in  such  an  action,  not 
being  for  tort,  the  plaintiff  recovers  less  than  20/.,  a  certificate  for 
costs  must  be  granted  **  forthwith ;"  but  if  the  sum  recovered  is 
between  20/.  and  50/.,  the  judge  may  certify  within  a  convenient 
time  after  the  trial  (A).  A  plaintiff,  who  recovers  judgment  by 
default  under  the  Bills  of  Exchange  Act  (/),  for  a  sum  under  20/,, 
is  nevertheless  entitled  to  costs  notwithstanding  this  statute  (m). 

It  may  be  mentioned  in  conclusion  that  where  the  plaintiff  in 
trespass  or  case  recovers  a  sum  less  than  40^.,  a  certificate  under 
3  &  4  Vict.  c.  24  (n)  will  be  necessary  in  addition  to  the  certificate 
under  the  London  Small  Debts  Act 


IV.  Certificate  far  Casts  of  Special  Jury. 

By  6  Geo.  IV.  c.  60,  s.  34,  the  costs  occi^ioned  by  the  special 
jury  fall  on  the  party  applying  for  it,  '^  unless  the  judge  before 
whom  the  cause  is  tried  snail  immediately  (a)  after  the  verdict  certify 
under  his  hand  upon  the  back  of  the  record  that  the  same  was  a 
cause  proper  to  be  tried  by  a  special  jury." 


(A)  As  to  the  affidavit  that  is  necessary, 
see  Z«e  y.  SandeU,  26  L.  J.,  Q.  B.  165 ; 
Shepherd  v.  Baker,  16  C.  B.  544.  On  an 
application  to  enter  a  suggestion,  the 
court  refused  to  enlarge  the  time  in  order 
to  enable  the  plaintiff  to  obtain  a  certi- 
ficate under  sect  120.  Ward  v.  Cardwell, 
18  C.  B.  689. 

(0  Catiriqm  y.  Page,  IS  C.  B.  458. 

(Ar)  ChapUn  v.  Levy,  9  Ezch.  67S  ;  and 


see  ante,  p.  1416. 
(0  18  &  19  Vict  c  67. 
im)  ffeaJey  y.  Johtu,  27  L.  J.,  Q.  B.  183. 


(fiWfite,p.  1404. 

(o)  i  «.  within  a  reasonable  time. 
ChrutU  y.  Richardson,  10  M.  &  W.  688. 
See  also  Serrell  w.  Derbyshire  Railway^  10 
C.  B.  910;  Grace  v.  Clineh,  4  Q.  B.  606  { 
Leech  y.  Lamb,  11  Exch.  487. 


AN 

INDEX 

TO 

THE    PRINCIPAL    MATTERS. 


A. 

ABANDONMENT : 

of  contract,  875,  6,  7. 

assured  may  elect  to  abandon,  976. 

what  loss  is  necessary  to  justify,  977. 

notice  of,  must  be  given  in  reasonable  time,  978. 

when  there  may  be  a  total  loss  without  an  abandonment,  ib. 

one  jointly  interested  with  others  may  give  notice  for  all,  980. 

not  necessary  in  case  of  total  loss,  978. 

ABATEMENT : 

for  non-joinder,  stat.  3  &  4  Will.  IV.  c.  42,  s.  8^  128. 
of  coverture,  not  within  stat.,  ib. 
of  nuisance,  by  commoner,  476. 

ABSENCE : 

for  seven  years  together  affords  presumption  of  death,  751. 

ABSENTING : 

otherwise  absenting  himself^  when  an  act  of  bankruptcy,  233,  4,  5. 

ABSTRACT: 

vendor  must  be  prepared  to  verify,  202,  3. 

ABUTTALS  : 

R.  G.  H.  4  Will.  IV.  respecting,  1305,  6. 
proof  of,  1323. 

ACCEPTANCE  OF  BILLS  OF  EXCHANGE.    See  Bill  of  Exchangb. 
if  drawn  by  third  party  not  evidence  of  account  stated,  115. 
nature  of,  380. 
presentment  for,  379. 
qualified,  conditional,  379,  380. 
supra  protest,  382. 
of  all  bills  must  be  in  writing,  380. 

ACCEPTANCE  OF  CHARTER : 
cannot  be  partial,  1184. 

ACCEPTANCE  OF  GOODS: 

what  sufficient,  within  Statute  of  Frauds,  862—8. 

ACCEPTOR  OF  BILL  OF  EXCHANGE: 

acceptor  paying  bond  fide  indorsee  of  a  forged  bill,  indorsee  may  retain  the 

money,  104. 
liability  of,  339. 
VOL.  II.  3  A* 
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ACCEPTOR  OF  BILL  OF  EXCHANGE— <»iiftfMi«rf. 
is  considered  as  principal  debtor,  324^,  399. 
effect  of  entering  into  composition  with,  409. 
evidence  in  action  against,  418. 

ACCESS : 

what  is  considered  as  such,  748,  9. 

non-access  must  be  proved  by  other  testimony  than  wife's,  749. 

ACCIDENT : 

where  no  excuse  for  trespass,  1302. 
coach>owner  not  liable  for  inevitable,  446. 
from  negligence,  1132. 

ACCOMMODATION  BILL : 

where  no  effects,  notice  to  drawer  of  dishonour  unnecessary,  405. 
as  to  discharge  from,  in  bankruptcy,  324n,  324o. 

ACCORD  AND  SATISFACTION.    See  Assumpsit. 
plea  of,  in  assumpsit,  133. 

with  mutual  promises  good  without  performance,  134. 
creditor  agreeing  to  accept  less  than  just  debt  not  bound,  137. 

except  against  a  surety  on  faith  of  such  agreement,  t&. 
plea  of,  in  covenant,  654. 

whether  accord  hrfore  day  of  pa3rment  can  be  pleaded  to  debt  on  bond,  580. 
payment  of  part,  and  promise  to  pay  residue,  cannot  be  pleaded  in  satis&c- 

tion  to  debt  on  bond,  t6. 
payment  of  less  sum  before  the  day  may  be  pleaded,  581. 
plea  of,  in  trespass,  1309. 

ACCOUNT : 

action  of,  at  common  law,  1. 

must  be  either  privity  in  deed  or  in  law,  ih, 

since  stat.  4  Ann.  c.  16,  2. 

how  to  declare  on,  ib, 

bailiff  at  common  law  answerable  for  what  he  ought  to  have  made,  ih, 

by  statute,  for  actual  receipts  only,  3. 
on  a:  running  account  between  merclumt  and  broker,  ib. 
by  executors,  administrators,  and  executors  of  executors,  ih, 
against  executors,  &c.  of  guardian,  bailiff  or  receiver,  ib. 
lies  not  against  infant,  t^. 
nor  by  executor  against  co-executor,  ib, 
plea  in,  4. 

evidence  on  ne  unques  receiver,  ift. 
defendant  cannot  pay  into  court,  ib. 
limitation  of  time  for  action,  ib. 
judgment  quod  computet,  form  of,  5,  n. 
interlocutory  only,  5. 
proceedings  thereon,  ib, 
auditors,  their  power  by  stat  4  Ann.  c.  16,  ib, 
proceeding  in  default  of  bail,  ib, 
rules  for  pleading  before  auditors,  5,  6. 
final  judgment,  form  of,  6. 
writ  of  error  lies  on  this  judgment  only,  ib. 
execution,  ib, 

bills  of  exchange  are  not  within  the  exception  in  the  Statute  of  Limitations 
as  to  merchants*  accounts,  357. 

ACCOUNTANT  IN  BANKRUPTCY : 
present  da  ties  of,  217. 
office  of,  abolished,  ib. 
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ACCOUNT  STATED : 
assumpsit  on,  112. 
evideDce  npon  count  on,  112 — 5. 
debt  deficient  in  legal  proof  may  be  established  on  account  stated^  if  defendant 

has  had  benefit  of  contract,  115. 
infant  not  liable  on^  144. 

ACKNOWLEDGMENT : 

of  debt,  what  sufficient  to  take  case  out  of  Statute  of  Limitations,  155. 

ACT  BOOK : 

when  proof  of  persons  being  executors,  800. 

ACT  OF  BANKRUPTCY.    See  Bankrupt. 
in  general,  226,  227,  230. 

must  be  committed  within  IS  months  of  petition,  227. 
in  England  or  Wales,  ib', 

during  existence  of  petitioning  creditor's  debt,  227,  230. 
during  trading  or  after  it  has  ceased,  230. 
once  committed,  cannot  be  purged,  227. 
with  intent  to  delay  creditors,  227,  231,  237,  241,  242, 243. 

intent  to  dela;^  sufficient,  227,  231,  232,  234,  235. 

intent  a  question  for  a  jury,  232. 

where  intent  inchoate  only,  233. 
if  transaction  amounts  to,  not  protected  by  12  &  13  Vict,  c  106,  s.  133, 

303. 
notice  of,  what  amounts  to,  305 — 307. 

to  whom  to  be  given  in  case  of  executions,  306. 

to  agent  of  corporate  body,  307. 

to  head  bank,  ib, 

immaterial,  if  property  in  hands  of  bankrupt  for  special  purpose,  305. 
intention  to  commit,  or  inception  of,  only,  not  sufficient,  306. 
composition  deed  may  be,  324  kk. 

ACTS  OF  BANKRUPTCY : 
In  case  of  non-traders  : 

departing  or  remaining  abroad,  227. 
fraudulent  transfer  of  property,  ih, 
lying  in  or  escaping  out  of  prison,  228. 
filing  declaration  of  insolvency,  ih, 
petition  for  adjudication,  229. 

adjudication  of  bankruptcy  or  insolvency  in  British  possessions  abroad,  ih. 
non-payment  after  judgment  debtor  sammons,  ib. 
In  case  of  traders : — 

departing  or  remaining  abroad,  231. 
departure  from  dwelliug-house,  ib. 
otherwise  absenting  himself,  233—235. 
beginning  to  keep  house,  235. 

usual  evidence  of,  by  denial  to  creditors,  236,  237. 
personal  arrest,  238. 
yielding  himself  to  prison,  ib. 
outlawry,  ib. 

procuring  arrest  of  person  or  execution  of  goods,  ib. 
suffering  execution  for  demand  exceeding  50^.,  ib, 
fraudulent  transfer  of  real  or  personal  property,  239 — 248. 

of  whole  property  for  past  consideration,  241,  243. 

though  there  be  resulting  trust,  241. 

where  consideration  partly  past  debt,  and  partly  present  advance, 
242. 
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ACTS  OF  BANKRUPTCY— ijwi^tnfiei. 

fraadulent  traDsfer  of  real  or  personal  property— eonfsnuecf. 

where  effect  of  is  to  produce  insolvency,  242. 

where  transfer  is  for  distribution  among  creditors,  243,  244. 

where  consideration  for  transfer  is  present,  245. 

to  obtain  advances  to  carry  on  trade,  247. 

where  giving  promissory  notes  is  consideration  for  transfer,  ib, 

where  part  of  property  only  transferred,  ib. 

transfer  must  be  to  some  person,  251. 

not  void  against  future  creditors,  t&. 
lying  in  prison  for  fourteen  days,  tb. 

no  relation  to  time  of  arrest,  252n.,  253. 

imprisonment  must  be  continuous  and  for  legal  debt,  253. 

when  act  compkte,  ib, 

trading  must  be  before  imprisonment,  254. 
escaping  out  of  custody,  ib, 

act  relates  to  time  of  arrest,  §6. 
filing  declaration  of  insolvency,  ib, 
petition  for  adjudication,  255. 

no  relation  back  to  former  act  of  bankruptcy,  ib, 
paying  money  to  petitioning  creditor,  ib, 
non-payment  after  judgment  debtor  summons,  ib, 
adjudication  of  bankruptcy  or  insolvency  in  British  possessions  abroad, 

256. 
non-appearance  or  refusal  to  admit  debt  after  summons,  ib, 
non-payment  after  appearance  and  admission,  258. 
non-payment  of  residue  after  admission  of  part,  259. 

ACTION  ON  THE  CASE : 

trespass  or  case  for  false  imprisonment,  924. 

ACTION,  NOTICE  OF.    JSee  Ofhcer. 

ADJUDICATION  OF  BANKRUPTCY.    See  Bankruptcy. 

ADJUSTMENT : 

nature  and  effect  of,  990. 

ADMINISTRATION.    See  Executor. 
by  whom  granted,  764. 
void  or  voidable,  766. 
de  bonis  non,  771. 
limited  or  temporary,  772. 
evidence  of,  799. 
effect  of  pleading  Statute  of  Limitations  as  to,  797. 

ADMINISTRATOR.    See  Executor. 

action  does  not  abate  by  death  of  plaintiff,  administrator  may  continue, 

161. 
bound,  though  not  named,  767. 
interest  of,  in  property  of  intestate,  ib, 
what  he  may  do  before  probate,  i6.,  770. 

each  administrator  has  entire  control  of  personal  estate  of  testator,  sembh,  ib, 
property  of  deceased  vests  in,  at  what  time,  769. 
his  title,  however,  relates  back  to  death,  770. 
cannot  distrain  before  administration,  ib, 
de  bonis  non,  what,  770,  1. 
actions  by,  784. 

against,  789. 
plea  by,  794. 
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ADMIRALTY : 

effect  of  sentences  in  a  court  of,  1012. 
seamen  may  sae  in,  for  wages,  1247. 

ADMISSION  : 

of  deceased  persons  in  ejectment,  741. 

when  party  estopped  from  disputing  execution  of  deed,  742. 

ADMITTANCE : 

mandamus  lies  to  admit  copyholder,  1092. 

ADULTERY : 

action  for,  now  abolished,  7. 

petition  for  divorce,  or  judicial  separation,  may  claim  damages,  8,  n.,  25. 

what  conduct  in  the  husband  will  bar  his  right,  8  &  n.,  9  &  n. 

when  husband  and  wife  live  apart',  9,  10. 

wife  made  co-respondent,  10. 

co-respondent  may  be  dismissed  from  suit  by  court,  if  evidence  insufficient,- 

23. 
actual  marriage  must  be  proved.    See  Marriage. 
proofs  of  adultery,  22,  3. 

what  circumstances  go  in  mitigation  of  damages,  9,  24. 
what  circumstances  operate  in  aggravation,  23,  4. 
new  trial,  in  what  cases  granted,  24,  5. 
costs,  25. 

ADVERSE  POSSESSION: 

doctrine  of,  in  effect,  abolished,  731. 
apparent  exception,  731,  n. 

ADVO  WSON  : 

in  fee,  purchase  of,  when  not  simooy,  692. 
ejectment  will  not  lie  for,  705. 

AGENT.    See  Factor,  Broker,  Principal. 
payment  to,  108. 

where  action  must  be  brought  against,  and  where  against  principal,  109. 
obtaining  money  illegally,  cannot  discharge  himself  by  paying  it  over,  t^. 
cannot  set  np^  tertii  against  principal.  111. 
cannot  be  converted  into  trustee  by  notice,  ib, 
possession  of,  is  possession  of  principal,  ib. 
tender  to,  where  good,  160. 

notice  to  principtu,  notice  to  agent,  and  vice  versdf  815. 
principal  is  civilly  responsible  for  acts  of,  ib, 
authorised  to  act  in  usual  way  of  business  only,  807. 
drawing  or  acceptance  of  bills  by,  362. 
who  is  deemed  such  within  Statute  of  Frauds,  871. 

under  sect.  1,  must  be  appointed  by  writing,  829. 

secus  under  sects.  4  &- 17,  873. 

AGISTER: 

has  not  any  lien,  1370. 

AGREEMENT: 

different  kinds  of,  42,  3.    See  Consideration. 
parol,  ib. 
illegal,  56^59. 
in  restraint  of  trade,  59. 
in  contravention  of  statutes,  62. 
contrary  to  public  policy,  60. 
fraudulent,  64. 
immoral,  68. 


^ 
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AGREE  MENT--eon^f  fi«M?. 

when  void  by  Statute  of  Frauds,  835. 
made  in  consideration  of  marriage,  848. 
on  contract  on  sale  of  lands,  or  interest  in  them,  ib, 
for  lease,  must  be  in  writing,  849. 
containing  words  of  present  demise  is  a  lease,  830. 
to  assiffn  or  surrender  must  be  in  writing,  852. 
not  to  be  performed  within  one  year,  855. 
or  memorandum  must  be  in  writing,  858. 
parol  evidence  of,  cannot  be  given,  in  what  case,  1323. 
variation  or  waiver  of  written,  875. 

ALIEN : 

wife  of,  when  chargeable  as  a  feme  sole,  340, 1. 
who  is  an  alien  enemy,  960. 
enemy  cannot  sue  on  a  policy  of  insurance,  996. 
cannot  petition  in  bankrupU^,  260. 

ALIMONY : 

if  not  paid,  husband  liable  for  wife's  necessaries,  332. 

ALLOWANCE : 

separate  to  wife,  331. 

ALTERATION : 

of  bills  of  exchange,  372 — 4. 

of  deed,  580. 

parol,  of  written  contract,  875. 

AMBASSADOR: 

marriage  in  chapel  of  English  ambassador  abroad  valid,  21. 
no  distress  of  goods  of,  671. 

AMENDMENT : 

under  Common  Law  Procedure  Acts,  1395. 
by  whom  to  be  made,  1397. 
when  may  be  made,  ib. 

by  judge  subject  to  opinion  of  court,  1398. 
what  amendments  allowed,  ib. 

examples  thereof,  1399. 
in  case  of  nonjoinder  or  misjoinder,  324^,  1400—2. 
AMENDS  ; 

tender  of,  in  case  of  irregular  distress,  688,  1214. 
by  justice,  929. 

in  actions  against  newspapers  for  libel,  1061. 
AMERCIAMENT : 

in  court  leet,  debt  lies  for,  570. 

what  must  be  averred  in  the  declaration,  ib, 

ANCESTOR.    See  Bond. 

ANCIENT  DEMESNE : 
how  proved,  764. 

ANNUITY  : 

no  action  of  debt  for  arrears  of,  624. 

annuity  creditor,  proof  in  bankruptcy,  324^. 
APOLOGY  : 

plea  of  in  libel,  1061. 

may  be  given  in  evidence  in  mitigation,  in  slander,  1282. 
APOTHECARY : 

must  prove  his  qualification  before  action,  133. 
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APPOINTEE: 

where  he  cannot  be  sued  as  assignee,  534. 

APPOINTMENT: 
by  will,  903. 

APPORTIONMENT : 

of  rent,  statutes  conceming,  626,  7. 

APPRAISEMENT  : 

of  distress,  when  and  how  to  be  made,  682,  3. 

effect  of  appraisement  on  the  premises,  684. 

must  be  by  two  appraisers,  but  they  need  not  be  professional,  662,  3. 

constable  must  attend  appraisement  and  swear  the  appraisers,  683. 

charges  for,  where  sum  due  only  20^.,  685. 

APPRENTICE  : 

may  plead  infancy  to  covenant  upon  an  indenture  of  apprenticeship,  556, 
actions  by  masters  for  enticing  and  harbouring,  1124. 
not  material  that  apprentice  was  not  legally  bound,  ib. 
promissory  note  given  as  an  apprentice  fee,  is  void  for  want  of  considera- 
tion, if  indentures  are  void,  ^3. 
See  Master  and  Servant. 

APPROPRIATION : 
of  payments,  147. 

unappropriated  payment  may  be  applied  to  en  equitable  debt,  ib. 
Secue  as  to  payment  for  illegal  contract,  ih, 

APPROVEMENT : 

of  commons,  471.    See  Common. 

ARRANGEMENT.    See  Composition. 

change  from  bankruptcy  to  deed  of,  324^^. 
deed  of,  must  be  registered,  213,  217,  324/. 

time  for  registration  of^  may  be  enlaiged,  216. 
ARREST : 

what  acts  the  officer  may  justify  in  making  an  arrest,  33. 
may  be  made  without  touching  the  person,  ib, 
words  merely  will  not  make  an  arrest,  920,  1226. 

trespass  for  false  imprisonment  will  lie  for  an  unlawful  arrest,  as  on  mesne 
process  not  returned,  919. 

or  not  being  the  person  named  in  the  writ,  919,  20. 

or  if  the  arrest  be  made  on  a  Sunday,  922. 

or  after  return  day  of  writ,  923. 
ori^nal  arrests  only  prohibited  on  a  Sunday,  923,  1227. 
action  for  malicious  arrest,  1075. 
when  act  of  bankruptcy,  238,  251. 
See  Rkscous. 

ARRESTS.    /S;»  Insurance. 

loss  by,  969. 
ARTIFICIAL  WATERCOURSES: 

law  as  to,  1138, 

ASSAULT  AND  BATTERY  : 

what  acts  amount  to  an  assault,  26,  7. 

•battery  defined,  27. 

the  remedy,  ih. 
immaterial  whether  the  act  be  wilful  or  not,  ib, 
lies  against  him  at  whose  command  injury  is  done,  28. 

or  if  he  ratifies  act,  xb, 

or  holds  himself  responsible,  iJb. 
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even  after  conviction  in  crimiDal  process,  29. 

or  acquittal,  if  without  collusion,  i5. 
conTiction,  if  fine  paid ;  or  certificate,  under  6  Geo.  IV.,  plea  in  bar  to 

action,  ib. 
in  declaration  for,  plaintiff  may  recover  for  assault  alone,  28. 
venue  transitory,  except  where  directed  by  statute,  29,  30. 

the  day  is  not  material,  30. 

vi  et  armis  et  contra  pacem  no  longer  necessary,  ih, 

the  commission  of  the  fact  must  be  alleged  positively,  ih, 

general  issue,  and  evidence  under  it,  30,  31. 
the  general  issue  by  statute,  how  to  be  pleaded,  31. 
money  cannot  be  paid  into  court,  ib. 
exception,  160,  n. 
justification  in  defence  of  person,  wife,  child,  master,  32. 

in  defence  of  possession,  32,  3. 
particulars  of  title  need  not  be  set  out,  33. 
Justification  by  officers  executing  process,  ih, 
a  battery  not  justified  b^  showing  an  arrest  merely,  33,  4. 
what  amounts  to  a  justification  by  an  officer,  34. 
moderate  chastisement  by  master,  parent,  &c.,  ib, 
justification  must  be  specially  pleaded,  35. 
plea  of,  must  confess  a  battery,  ib. 
of  local  and  transitory  justifications,  ih. 
Replication,  de  injuHd,  35,  6. 
new  assignment,  when  necessary,  36. 
joining  issue  under  Common  Law  Procedure  Act,  ih, 
the  action  must  be  brought  within  four  years,  35. 
damages,  how  calculated,  37. 
against  joint-trespassers,  ib, 

when  a  nolle  prosequi  should  be  entered  against  one,  ih, 
when  a  new  writ  of  inquiry  may  be  issued,  ih. 
Costs  in,  Stat.  3  &  4  Vict.  c.  24,  as  to,  where  damages  under  40«.,  37,  8, 1406. 
certificate  of  the  judge  on  the  record,  effect  of,  ih, 
not  to  affect  certain  actions  for  trespass  on  lands,  &c.,  38. 
granting  the  certificate  is  in  the  discretion  of  the  judge,  ib, 
this  discretion  cannot  be  reviewed  by  the  court  above,  t&. 
must  be  applied  for  within  a  reasonable  time,  39, 1407. 
costs  to  one   of  several   defendants   in   trespass  who  is  acquitted,  when 
given,  ib, 

who  has  a  noUe  prosequi  entered  as  to  him,  40. 
where  cause  mi^ht  have  been  tried  in  county  court,  ib,,  1410. 
where  plaintiff  m  superior  court  does  not  recover  more  than  5^,  40, 1, 1410. 
See  Costs. 

ASSETS : 

admission  of,  what  is,  781 — 3. 
all  separate  debts  deemed  assets,  781. 

land  devised  but  not  charged  with  debts  is  equitable  assets,  783. 
assets  quando  acciderint,  801. 
wife's  choses  in  action,  where,  326. 

of  the  replication  of  assets  to  a  plea  of  riens  per  descent,  and  by  what  proot 
it  may  be  supported,  617. 

ASSIGN: 

covenant  not  to,  without  licence,  517. 

not  included  in  term  '*  usual  covenants,"  ih, 

by  it,  lessee  restrained  from  general  right  to  assign,  ih. 

assignments  in  breach  of  this  covenant  not  void,  i6.,  538. 


INDEX.  1427 

ASSIGN— <;oft^»fitf0(f. 

covenaDt  not  to,  without  licence — eonUnued. 

what  acts  are,  and  what  are  not,  a  breach  of  this  covenant,  517,  8. 

assignment  by  operation  of  law  not  a  breach,  518. 

determined  by  licence  once  granted,  though  partial  only,  519. 

when  it  extends  to  executors  of  deceased  lessee,  518.  . 

forfeiture  how  waived,  521. 

equity  will  not  relieve  against  forfeiture,  t^. 

by  bankrupt,  519,  20. 

ASSIGNEE.    See  Covenant. 

of  reversion,  wholly  or  in  part,  may  take  advantage  of  covenants,  526. 

but  not  of  conditions,  ib, 
assigoee  of  term  may  take  advantage  of  covenants  running  with  the  land,  ib. 
what  comprehended  by  term  assignee,  ib, 
where  the  heir  may  be  charged  as,  530. 
where  liable,  though  not  named,  531. 
where,  if  named,  532. 
where  not  liable,  though  named,  532,  3. 
of  parcel  of  estate,  liable  on  covenant  to  repair,  534. 
liable  to  pay  rent  for  a  moiety  though  evicted  from  other  moiety,  ib, 
not  liable  for  breaches  incurred  before  or  after  assignment,  ib. 
what  will  be  a  6ufficient  conveyance  in  order  to  exonerate,  535,  n. 
of  term,  by  way  of  mortgage,  liable  to  covenants  in  the  lease,  536. 
the  whole  estate  must  be  conveyed  to  n«ake  assignee  chargeable,  537. 
but  devisee  of  equitable  estate  is  not  liable  as,  538. 
under-lessee  not  liable  as,  537,  8. 

reserving  the  rent  to  the  lessee  will  prevent  assignee  suing  lessor  on  cove- 
nant, 538. 

ASSIGNEES  OF  BANKRUPTS.    See  Bankrupt. 

actions  by,  274,  5,  314.    See  Bankruptcy,  pleadings  in. 

money  had  and  received,  316,  7. 

covenant,  318. 

trover,  ib.    See  Trover. 

assumpsit,  317. 

ejectment,  315,  793,  4. 
evidence  in  actions  by,  324y,  324<2t/. 
actions  against,  321,  22. 

by  bankrupt,  when,  323. 
liability  of,  when  bankrupt,  lo  their  bankrupt's  estate,  324<l. 
not  liable  for  covenants  in  lease,  unless  they  have  done  act  showing  assent 

to  take  term,  536. 
when  their  title  cannot  be  set  up  by  third  parties,  255. 
of  creditors  abroad  may  obtain  adiudication  here,  256. 
title  of,  relates  back  to  act  of  bankruptcy,  271. 

except  as  against  Crown,  ib. 
have  same  remedies  to  recover  bankrupt's  property  as  bankrupt  himself,  272 
appointment  of,  278it. 

re-entry  by,  in  case  of  breach  of  covenant,  280. 
have  same  privileges  as  landlords,  when,  280,  318. 
election  by,  in  case  of  leaseholds,  281-3  ;  or  railway  shares,  276. 
may  not  dispose  of  manure,  &c.,  otherwise  than  bankrupt  might  do,  283. 
on  a  second  bankruptcy,  rights  of,  295. 

can  recover  only  what  bankrupt  legally  and  equitably  entitled  to,  314. 
may  sue,  where  bankrupt  has  assigned  debt  as  a  t^ecurity  only,  315. 
of  partners,  may  recover  joint  and  separate  debts  in  same  action,  315. 
may  sue  jointly  with  remaining  partner,  316. 
may  recover  property  abroad,  if  bankinpt  resident  here,  317. 
VOL.  II.  3  B 
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cannot  enforce  covenanU  in  lease,  if  they  have  declined  the  term,  818. 

measure  of  damages  in  actions  by,  320. 

not  entitled  to  double  costs,  321f». 

not  entitled  to  notice  of  action,  when,  321. 

not  personally  liable,  when,  322. 

no  action  against,  for  dividend,  t^. 

released  by  order  of  discharge  from  demands  by  creditors,  324e^  in  noiis. 
Official  : 
.    appointment  and  duties  of,  218. 

in  county  courts,  219. 

not  personally  liable,  218. 

responsible  for  acts  of  messenger,  219, 20. 
Grkditoiis'  : 

sale  by,  valid,  218. 

when  may  be  sued  by  messenger  for  fees,  219,  20. 

ASSIGNMENT : 

voluntary,  by  insolvent,  248. 

of  all  trader's  property  for  benefit  of  creditors,  an  act  of  bankruptcy,  t6. 

ot  leases  must  be  by  deed,  834. 

agreement  to  assign  must  be  in  writing,  852. 

where  lessee  nuiy  plead,  in  bar  to  debt  for  rent,  626. 

covenant  not  to  assign  without  licence.    See  Assign. 

deed  of,  proved  by  subscribing  witness,  745. 

assignment  of  bail-bond,  608.  9.    See  Bail. 

of  choses  in  action,  what  necessary  to  perfect,  285,  297. 

ASSUMPSIT: 

nature  of  the  action  of,  42,  3 

cases  where  assumpsit  lies  and  not  covenant,  though  promise  be  by  deed,.488, 9. 

where  law  will  raise  implied  assumpsit  on  deed,  546,  n. 

as  to  the  consideration,  ib.    See  Consideration. 

how  forbearance  of  suit  should  be  stated  in  action  of  assumpsit,  47,  8,  9. 

necessity  of  stating  a  request,  in  what  causes,  52. 

different  kinds  of  agreements,  42,  3. 

agreement  must  be  legal,  56. 

illegality  in  the  consideration  or  the  promise,  ib, 

where  part  of  an  entire  consideration  is  illegal,  57. 

where  promise  to  do  two  or  more  acts,  one  of  which  is  illegal,  ib, 

agi*eement  contrary  to  public  policy,  60, 

contaminated  with  illegal  transactions,  62. 

fraudulent,  fraud  must  not  depend  on  collateral  misrepresentation,  67. 

misrepresentation  must  be  made  for  purpose  of  deceit,  ib, 

immoral  agreements,  68. 

indebitatus  assumpsit,  nature  of  action,  69.    See  iNosBrrATUs. 

form  of  count  in,  69,  70. 

when  it  lies  and  when  not,  71 — 5, 101,  2. 

credit  unexpired,  75,  6. 

contract  entire  and  unfulfilled,  77,  8. 

money  paid,  78 — 84. 

money  had  and  received,  84.    See  Money  had  and  Rbceitsd. 

on  an  account  stated,  112. 

declaration  in,  115. 

venue  transitory,  ib, 

number  of  counts  under  general  rules,  116. 

if  action  brought  in  inferior  court,  ib, 

time  and  place,  ib, 

how  to  state  the  contract,  117. 
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and  the  conMideration,  117. 

how  to  state  forbearance  of  suit  in,  ib,,  47. 

insufficient  considerations  need  not  be  stated,  118. 

executed  and  executory  considerations  bow  to  be  stated,  52, 118. 

breach  of  contract  how  to  be  stated,  118. 

notice  and  averment  thereof,  119. 

request  and  averment  thereof,  120. 

as  to  conditions  precedent,  ib.    See  Conditions  Preoedent.     Concurrrnt 

Acts. 
concurrent  acts,  124,  and  n.     See  Concurrent  Acts. 
independent  promises,  123, 127. 
pleadings,  128. 
of  ihe  general  issue,  129. 

plea  of,  excluded  in  actions  on  bills  of  exchange,  130. 
matters  in  confession  and  avoidance  to  be  specially  pleadedj  ib, 
evidence  under  the  general  issue,  131. 
illegal  consideration  must  be  specially  pleaded,  132. 
accord  with  satisfitetion  a  good  plea,  13«3. 
a  less  sum  when  a  satisfiEtction,  134,  5,  6. 

court  will  not  always  inquire  into  leasonableness  of  satisfaction,  ib, 
infancy,  138.    See  Infancy. 
pleas  in  abatement,  121. 
of  statute  for  performance  of  covenants  is  no  bar,  if  none  of  the  covenants 

are  broken,  796,  n. 
payment.    See  Payment. 
release.    See  Release. 
limitations.    See  Limitations,  Statute  of. 
set-off.    See  Set-off. 
tender.    See  Tender. 
costs.    See  Costs. 

damages,  measure  of,  in  assumpsit,  177. 
judgment  in,  179. 

ATTESTATION : 

of  admission  of  debt  in  bankruptcy,  259. 

of  bills  of  sale,  313. 

of  warrants  of  attorney  and  cognovits,  309,  310. 

of  will,  883. 

of  creditor *s  composition  deed,  244, 324^^. 

ATTESTING  WITNESS : 
must  be  called,  577. 
requisite  to  bill  of  sale  of  ship,  1234. 
*     exceptions  to  this  rule,  ib. 

who  are  qualified  to  be,  to  a  will,  807. 

ATTORNEY : 

has  lien  for  his  costs  on  papers  in  his  hands,  1364. 

examination  of,  before  admission,  180,  n. 

admission  and  enrolment  of,  181. 

ailmission  of,  in  inferior  courts,  183. 

certificate  of,  181. 

no  actions  by,  for  recovery  of  fees,  unless  enrolled  and  qualified,  180^  1« 

no  action  till  after  bill  delivered  one  month  to  client,  183. 

except  where  party  about  to  leave  England,  189. 
what  are  disbursements,  184,  5. 
only  for  professional  business,  185,     89. 
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what  conatitutea  delivery  of  Kill,  186,  6. 

non-deliverjr  must  be  specially  pleaded,  187. 
not  available  under  general  iaaue,  133. 
whether  amount  can  be  recovered  on  an  account  stated,  without  proof  of 

delivery,  115. 

order  for  taxation,  188. 
bill  should  give  hintory  of  the  cause,  189. 
appropriation  of  payments  by  attomies,  190. 
must  declare  name  of  hia  employer  on  issue  of  a  writ,  tb, 
negligence  no  defence  to  action  on  attorney's  bill,  191,  3. 
how  Ibx  amount  of  bill  ma^  be  reduced  for,  192. 
contract  to  conduct  a  suit  is  a  contiouing  contract,  193. 
attorney  not  compelled  to  proceed  to  end  of  it,  %b, 
retainer  determined  by  death  of  client,  ib. 
attorney  liable  to  action  for  negligence,  193,  4. 
crassa  negligentia,  195. 
evidence  of  person  being  attorney,  196. 
evidence  of  bill  being  delivered,  196.  * 

attestation  of  warrants  of  attorney  or  cognovits  by,  309,  310. 
See  TAXATioif. 

AUCTION : 

sale  of  lands  and  goods  by  auction,  within  the  Statute  of  Frauds^  197. 
till  when,  bidding  at  an  auction  may  be  retracted,  ib, 
assent  of  seller  signified  by  fall  of  hammer,  ih. 

verbal  declaration  of  auctioneer  not  admissible  to  vary  written  memorandam 
of  sale,  198. 

Suffing  vitiates  contract,  ih. 
nty  on,  now  repealed,  ib, 
cases  decided  under  old  law,  198, 9. 

remedy  as  between  vendor  and  vendee  on  a  defect  of  title,  200. 
where  purchaser  may  recover  damages,  200,  1 . 

and  interest  on  deposit,  201. 
when  purchaser  not  bound  to  complete  parchase,  202. 

vendor  must  be  ready  with  title-deeds — ^must  verify  abstract  at  the  day 
fixed — making   out  good   title  afterwards  will  not  avail  him  at  law, 
202,  3. 
good  title,  what  is,  203,  4,  &  n. 
particulars  and  conditions  of  sale,  204,  5,  6. 
what  sufficient  notice  of  conditions  of  sale,  649. 

AUCTIONEER : 

agent  of  both  parties  within  the  Statute  of  Frauds,  197,  871. 

verbal  declarations  of,  where  binding,  873,  880. 

no  action  will  lie  against,  for  selling  at  highest  price,  thongh  contrarf  to 

owner*s  directions,  198. 
has  special  property  in  goods,  which  he  is  employed  to  sell,  198,  871. 
where  he  may  sue  for  goods  sold,  198. 

liable  to  repay  deposit  where  good  litle  not  made  according  to  conditions,  200. 
though  he  has  paid  it  to  the  principal,  even  though  no  notice  was  given 
him  not  to  do  so,  ib, 
not  liable  for  interest  on  deposit,  thongh  he  has  had  notice  to  invest, 

201,  2. 
is  not  general  agent,  to  receive  remainder  of  purchase-money,  unless  so 

stated  in  the  conditions,  205. 

AUDITORS: 

in  account,  5,  6. 
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AUTHORITY  : 

money  paid  ander  a  void  authority  may  be  recovered  in  action  for  money  had 
and  received,  84. 

AUTRE  DROIT : 

property  which  bankrnpt  has  in,  295. 
cannot  be  set  off,  324^. 

AVERAGE : 
fieneral,  952. 

what  goods  are  liable  to  contribution  for  average,  ib, 

when  there  is  neither  general  average  nor  stranding,  underwriter  not  liable 
when,  955. 

AVOWRY  AND  COGNIZANCE.    See  Replrvin. 
requisites  of,  1210. 

AWARD: 

upon  an  award  to  pay  money  at  several  days,  asdumpsit  will  lie  for  each 

sum  as  it  becomes  due,  574,  n. 
sum  payable  under,  good  petitioning  creditor's  debt,  263. 
in  whiit  cases  submission  to  an  award,  by  au  executor,  deemed  an  admission 

of  assets,  783. 
on  money  awarded  to  be  paid  on  a  particular  day,  interest  is  recoverable, 

424. 
property  is  not  transferred  by  force  of  award,  1330,  1. 

B. 
BAIL: 

may  recover  against  principal  expenses  incurred  in  compelling  him  to  sur- 
render, 81. 

obligation  on  sheriff  to  take  bail  on  arrests  on  mesne  process  by  common  law 
and  by  sUtute,  604,  5. 

bail-bond — form — condition  of,  606,  &  n. 

variances  between  the  writ  and  condition,  607. 
•  assignment  of  bail-bond,  608,  9. 

in  what  court  action  on  bail-bond  must  be  brought,  609. 

requisites  of  declaration,  610. 

non  est  factum  may  be  pleaded  to,  611. 

performance,  ib, 

of  the  replication,  nul  tiel  record — how  it  ought  to  conclude,  ih, 

when  plaintiff  can  sign  judgment  on,  612. 

BAILEE : 

answerable  for  misfeasance,  although  there  was  not  any  consideration,  445. 
a  promise  to  be  answerable  for  a  bailee  is  within  4th  section  of  Statute  of 

Frauds,  838. 
may  maintain  trover,  1337. 
of  goods,  true  owner  wiihin  bankrupt  act,  290. 
See  Carrier. 

BAILIFF: 

account  against,  2. 

who  is  considered  to  be  a  b»«iliff,  2,  n. 

the  being  bailiff  is  traversable, 

in  replevin,  1211. 

and  now  in  trespass,  qn.  cl.  fr.,  1309. 

BANK: 

shares  in  jo'nt^s^ock,  not  within  17th  section  of  Statute  of  Frauds,  862. 
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BANK  NOTES : 

tender  of,  172,  3,  4. 
property  in,  1350. 

BANKER : 

liable  for  money  received  and  paid  on  bankrapt*a  acconnt  after  notice,  317. 

liable  in  action  of  tort  for  not  paying  customer's  cheque  after  he  haa  re- 
ceived fands,  395. 

reasonable  time  allowed,  ib, 

has  lien  on  customer's  securities,  when,  1364. 

bill  accepted  payable  at  house  of,  402. 

banker  receiving  cheque  by  post  has  one  day  to  present  it,  without  incur- 
ring risk  of  negligence,  408. 

custom  of,  in  London,  as  to  cheques,  402,  3. 

difference  between  payment  at  banking-house  and  clearing-house,  403. 

presentment  at  bank,  after  banking  hours,  not  sufficient  to  charge  drawer, 
when,  ib, 

statutes  relating  to  banking  co-partnerships,  365, 1165. 

See  Chbqub.     Bill  of  Exohanob. 

BANK  OF  ENGLAND  : 

exclusive  privileges  of,  358. 

bound  to  transfer  stock,  specifically  bequeathed,  to  name  of  executor,  787. 

BANKRUPT: 

who  liable,  or  not  liable  to  be 

traders,  though  trade  illegal,  221,  222. 

persons  declared  not  liable  as  traders  under  old  law,  221 . 

persons  declared  liable  as  traders  under  old  law,  223. 

all  debtors  now  liable,  221. 

aliens  and  denizeus,  225. 

women,  225. 

lunatics,  225. 

infants,  225. 

members  of  parliament,  225. 

joint-stock  companies,  226. 
personal  property  of,  passes  to  awignees,  271. 

mny  ret>iin  wearing  apparel,  tools,  &c.,  273,  323AA. 

goodwill  and  book  debts  of,  may  be  sold,  273. 

choHes  in,  and  rights  of  action  of,  274. 

property  of,  in  possession  for  special  purpose,  273. 

railway  shares  o',  do  not  pass,  unless  assignees  elect,  276. 

property  of  friendly  societies  in  possession  of,  does  not  pass,  277. 
real  estate  of,  passes  to  assignees,  277. 

profiis  of  benefice,  278. 

half -pay,  pension,  &c.,  278. 

estates  tail  and  base  fees,  279. 

rents  of  entailed  lands,  280. 

copy  and  customarv-hold,  280. 

mortgaged  estates,  281. 

leaseholds  and  freeholds  subject  to  rents,  281  —283. 
property  in  possession  of,  as  reputed  owner  may  be  sold  by  order  of  Coart, 
283,  291,  292. 

requisites  of  order,  284,  285. 

at  the  time  he  becomes  bankrupt,  285. 

by  the  consent  and  permission  of  the  true  owner,  285,  287. 

choses  in  action,  285—287,  289,  298. 

goois  and  chattels,  287. 

fixtures,  287. 

property  mortgaged  by  bankrupt,  288 
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property  in  poasesMion  of,  as  reputed  owner,  &c. — continued, 

property  bailed  to  bankrupt,  289 

if  bankrupt  a  partner,  289. 

of  which  bankrupt  has  constructive  possession,  291. 

of  bankrupt  administrator,  295. 

factors,  goldsmiths,  bankers,  merchants,  booksellers,  &c.,  204,  296. 

property  held  in  autre  droit,  295. 

of  banu-upt  trustee,  296. 

in  temporary  custody  of  bankrupt,  296. 

if  goods  delivered  as  fully  as  nature  of  property  will  admit,  296. 

if  goods  delivered  for  special  purpose,  297, 

property  of  wife  of  bankrupt,  298. 
choses  in  action  of,  289. 
if  property  settled  upon  children,  299. 
whether  reputed  owner,  question  of  fact,  288. 
property  of,  may  be  mortgaged  by  order  of  court,  215. 
payment  by,  without  notice  to  payee,  protected,  299,  800    See  Act  or 
Bankruptcy,  notice  of. 

if  bond  fide  made,  300. 

by  trader  under  arrest,  301. 

payment  into  court,  301. 

by  bankrupt  partner,  302. 
payment  to,  when  valid,  301. 
conveyances,  contract  dealings  and  transactions  with,  without  notice,  302. 

contract  must  be  perfect,  304. 

pledges,  liens,  distresses,  303. 
executions  and  attachments  against,  when  valid,  304. 
purchases  from,  with  notice,  when  valid,  307. 

warrant  of  attorney  to  confess  judgment  given  by,  when  void,  308 — 31U. 
cognovit  actionem  given  by,  when  void,  308,  309. 
consent  to  judge's  order  given  by,  when  void,  308,  311. 
bills  of  sale  by,  when  void,  311. 
actions  by,  322—324. 

for  persona]  labour,  323. 

against  his  own  assignees,  i6. 

for  maliciously  taking  proceedings  in  bankruptcy,  323. 

may  sue  as  trustee  for  third  party  when,  275,  314,  n. 
actions  against,  324 — 324c.    See  Bankruptcy,  plea  of. 

not  liable  to  satisfy  any  debt,  &c.  proveable  under  bankruptcy,  324. 

not  liable  to  pay  money  or  security  given  as  consideration  for  not  oppo- 
sing discharge,  324. 

must  be  relinquished,  before  debt  can  be  proved,  324a. 

may  be  proceeded  with,  if  petition  dismissed,  ib. 

on  delivery  up  of  lease  by,  liability  ceaxes,  282. 
actions  by  and  against  assignees  of.  See  A&sionbks  of  Bankrupts. 
discharj^e  of,  See  Ordbr  op  Disoharob. 
protection  of,  from  "  process  "  324^^. 

declarations  of,  at  time  of  act  of  bankruptcy,  admissible  to  prove  intent^  233. 
admissions  of,  and  entries  in  books  before  bankruptcy,  admissible  to  prove 
petitioning  creditor's  debt,  269. 

Secua  of  administration  after  bankruptcy,  270. 

except  against  bankrupt  himself,  ib, 
mortgage  of  goods  of,  not  protected  from  distress  for  rent,  324A,  n. 
liability  of,  for  premiums  on  insurance,  may  be  valued,  215. 
custody  of  books  of,  ib, 
trial  of,  for  misdemeanor,  t^. 
indictment  of,  216. 
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BANKRUPT— cofK«#tu«rf. 

commitment  of,  for  tiiali  SI  6. 

offences  of,  against  bankrnpl  laws,  324  kk, 

BANKRUPTCY : 

entirely  lex  seriptay  209. 

district  coarts  of,  211. 

general  orders  in,  212. 

rules  and  orders  in,  not  invalidated  by  formal  omission,  215. 

appeal  in,  211,  212,  220,  221. 

adjudication  of,  when  not  invalid,  though  act  of  bankruptcy  prior  to  debt  of 

petitioning  creditor,  227,  268. 
adjudication  of,  in  British  possessions  abroad,  how  proved.  256. 
adjudication  of,  not  annulled  by  reason  of  concerted  act  of  bankruptcy^  261. 
adjudication  of,  when  a  nullity,  264. 
pleadings  in,  324p. 
declaration,  324^. 
plea  of  bankruptcy,  324r. 

evidence  necessary  to  support,  824^. 
mutual  credit  and  set  off,  ib. 

does  not  apply  to  unliquidated  damages,  324^. 
must  exist  at  time  of  bankruptcy,  324tf. 
in  case  of  brokers,  324^. 
must  be  in  the  same  right,  324^. 
evidence  of  proceedings  in,  324y,  324aa. 
evidence  of,  as  against  the  bankrupt,  3245^,  324cc. 
suspension  of  proceedings  in,  324a£?,  324e«. 
change  from,  ^  deed  of  arrangement,  324ee, 

BANNS.    See  Marriaor. 

marriage  without  due  publication  of,  void,  14. 

must  be  within  three  months  after  complete  publication,  ilf, 

BAPTISM : 

register  of,  how  proved,  751. 
BARGE : 

owner  of,  liable  as  common  carrier,  441 . 

BARN  ; 

not  fixed  in  the  ground  is  not  fixture  between  landlord  and  tenant,  1343. 

BARON  AND  F£ME.    See  Adultbry.    Marriage. 
contracts  made  by  wife  before  coverture,  325. 
husband  must  be  saed  in  lifetime  of  wife,  ib, 
wife  liable  if  she  survive  husband,  when,  ih. 
contracts  made  by  wife  during  coverture,  326. 

marriage,  how  far  a  gift  of  wife's  chattels  to  the  husband,  ib, 

on  bankruptcy  of  husband,  wife*s  separate  property  not  in  order 
and  disposition  of  bankrupt,  298  et  9eq, 

cohabitation,  prenumptive  evidenco   of  husband's  assent  to  con- 
tracts of  wife  during  coverture,  327. 

how  this  presumption  rebutted,  327,  8. 

articles  consumed  in  his  house,  327. 

how  far  she  can  bind  him  as  agent,  328,  337. 

necessaries,  328. 

wife  eloping  and  livinc^  in  adultery,  329. 

where  she  lives  apart  by  consent  and  has  separate  allowance,  330. 

where  allowance  is  not  paid,  331,  2. 

adequacy  of  allowance,  ib, 

mere  agreem«-nt  to  pay  allowance  not  enough,  ib, 

alimony,  332. 
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BARON  AND  FEME-^ontinued, 

contracts  made  by  wife  daring  coverture — continued, 

where  hasband  willing  to  receive  her  back,  333. 

where  he  brings  another  woman  to  his  house,  ib» 

where  he  treats  wife  with  violence,  336,  6. 

presumption  of  husband's  assent  done  away  by  his  express  pro 

hibition,  when,  334,  5. 
what  are  necessaiies  for  wife  question  for  jury,  336. 
so  whether  the  credit  was  given  to  husband  or  wife,  ih, 
person  permitting  woman  to  pass  as  his  wife  is  liable  for  neces- 
saries, 337,  8. 
liability  of  husband  in  respect  of  children  of  wife  by  former  hns- 
band,  338. 
feme  covert  may  be  considered  as  feme  sole,  when,  t^, 
bv  custom  of  London,  339  ;  by  civil  death  of  husband,  ib. 
absence  amounting  to  civil  death,  340. 
when  husband  is  an  alien  and  deserts  the  kingdom,  ih. 
where  wife  has  been  separated  by  judicial  separation  of  court,  343. 

or  has  received  protection  from  magistcate,  ib. 
Jictions  by  husband  and  wife, 

where  husband  and  vnfe  must  join^,  344,  5. 
where  husband  must  sue  alone,  345 

where  husband  and  wife  may  join,  or  husband  may  me  alone,  347. 
in  assumpsit,  ib, ;  covenant,  348  ;  debt,  i6. 
quare  impedit,  349  ;  replevin,  tort,  trespaas,  trover,  350. 
actions  against  huHband  and  wife,  351—4 
money  lent  to  wife,  352. 
ne  unques  accouple  en  loyal  matrimonie  bad,  %b. 
promiite  by  wife  after  marriage  bad,  ib. 
insolvency  or  bankruptcy  of  husband  good  plea,  352,  3. 
husband  and  wife  taken  in  execution  &r  debt,  354. 
fEtlae  imprisonment  by  wife,  353. 

in  case  of  slander  spoken  by  husband  and  wife,  354. 
BARRATRY: 

the  meaning  of,  as  applied  to  subjects  of  British  marine  insurance,  970. 

how  it  may  be  committed,  tb, 

not  necessary  that  the  master  should  derive  any  benefit  from  the  act  done. 

972. 
but  there  must  be  fraud,  ib, 

by  whom  and  against  whom  barratry  may  be  committed,  tft. 
DQ  barratry  where  shipowner  consents  to  acts  done,  973. 
not  necessary  that  loss  should  happen  in  the  act  of  committing  barratry,  tb, 
allegation  that  ship  was  lost  by  fraud  and  neglect  of  master,  equivalent  to 
luleging  a  loss  by  barratry,  974. 

BARRISTER: 

offensive  words  spoken  by,  where  justifiable,  1266. 
mandamus  does  not  lie  to  admit,  1095. 

BASTARDY.    ^S^  Ltcitimact. 

BATHING : 

there  is  no  common  law  right  of  bathing  in  the  sea,  1815. 

BATTERY.    ^Assault. 

BELLS: 

are  fixtures  affixed  to  freehold,  for  which  trover  will  not  lie  by  tenant  at 
end  of  tenn,  though  they  have  been  severed,  1343. 
TOL.  II.  8  C 
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BEYOND  SEAS : 

absence,  163 — 166. 

of  plaintiffs  at  time  of  action,  within  what  time  they  may  sue^  162, 
of  defendants,  may  be  sued  on  their  return,  164,  5, 

BIDDING : 

till  when,  bidding  at  an  auction  may  be  retracted,  197. 

by  puffers  vitiates  a  sale  by  auction,  198. 

at  an  auction  makes  auctioneer  a«;ent  of  bidder,  when,  872. 
BILL : 

attorney's,  action  on,  183,  et  sea. 

in  equity,  where  not  evidence,  754. 

BILLS  OP  EXCHANGE  AND  PROMISSORY  NOTES: 
bill  of  exchange,  nature  of,  356,  7. 
is  a  simple  contract  debt,  357. 
suable  within  six  years,  ib, 
by  administrator  of  payee,  ib. 
Parties  to, 

ought  to  be  three,  may  be  only  two,  357. 

who  may  be,  358. 

corporation,  ib. 

infant,  361. 

feme  covert,  ib, 

agents  may  be  parties  to,  362. 

personal  responsibility  of,  on  a  bill,  when  it  arises,  362,  3. 

what  not  sufficient  authority  to  agent  to  indorse,  368. 
partners, 

when  one  may  bind  the  firm,  363,  4. 

when  two  partner^hip8  under  the  same  firm,  365. 
spiritual  person,  ib. 
payee  should  be  a  real  person,  375. 

but  a  bill  payable  to  fictitious  person  is  good  to  innocent  indorsee,  tft. 
requisites  of, 

usual  forms  of,  366. 

must  be  for  payment  of  money,  unconditionsdly,  367,  8. 

not  out  of  a  particular  fund,  ib. 
no  precise  form  required,  368. 
Stamp, 

what  stamp  required,  368. 
exemptions  from  stamp  duty,  369. 
how  amount  of  stamp  calculated,  ib. 
want  of  a  stamp,  370. 

effect  of  alteration  of  a  bill  as  to  the  stamp,  370, 1,  2. 
when  stamp  necessary  on  foreign  bill,  370. 
Date, 

when  no  date,  time  of  drawing  considered  the  date,  372. 

dated  on  Sunday,  ib. 

of  other  matters,  373. 

mere  correction  of  mistake,  or  not  in  material  part,  ib. 

effect  of  alteration  of  date,  372,  3,  4. 

proof  of  alteration  before  issue  lies  on  plaintiff,  374. 

words  "  or  order"  necessary  to. make  bill  negotiable,  375. 

consideration  for.    See  Consideration. 

not  necessary  to  insert  words  "  value  received  "  376. 

how  far  bill  negotiable  after  it  becomes  due,  378. 

subject  to  equities  of  previous  parties,  ib. 

paid  at  maturity  cannot  be  reissued,  379. 

nor  bill  dishonoured  and  taken  up  by  drawer,  t^. 
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BILLS  OF  EXCHANGE  AND  PROMISSORY  fJOTES'-oontinued, 
Acceptance, 

preeentment  for,  necessary  within  reasonable  time,  379. 

mnst  now  be  in  writing  on  all  bills,  380. 

qualified  acceptance,  i5. 

conditional  acceptance,  381. 

instances  of,  881,  2. 

acceptance  may  be  cancelled  by  acceptor,  ib, 

supra  protest,  382. 
liability  of  acceptor,  383. 

dischaiged  only  by  express  agreement,  ib, 

acceptance  in  blank,  %b, 

non-acceptance,  384. 

notice  how  to  be  given  to  drawer,  ib, 

want  of,  does  not  affect  subsequent  band  fide  indorsee,  ib. 

Statute  of  Limitations  begins  to  run  from  non-acceptance,  385. 

whether  notice  to  drawer  may  be  dispensed  with  when  drawer  has  no 
effects  in  hands  of  acceptor,  385,  6,  7. 
notice  to  be  given  to  indorser  to  make  him  liable,  387 — 389. 

waived  by  his  subsequent  promise,  388. 

but  not  by  proposal  to  pay  by  instalments  without  knowledge  of  all 
circumstances,  ib, 

but  transactions  must  be  bond  fide,  ib. 

protest  on  dishonour  of  foreign  bill,  389,  90. 
when  to  be  made,  390. 

seldom  made  in  case  of  inland  bill,  except  for  non-payment,  391. 

lost  bill,  party  may  proceed  on,  giving  indemnity,  ib, 

on  non-acceptance,  drawer  or  indorser  immediately  liable  even  before 
bill  is  due,  ib. 
Transfer  of  bills  and  notes, 

payable  "  to  order  "  or  '*  bearer,"  how  transferable,  392. 

whether  bill  negotiable  a  question  of  law,  ib. 
indorsement, 

must  be  accompanied  b^  a  delivery,  ib, 

similar  in  effect  to  making  new  bill,  ib. 

admits  signature  of  all  pnor  indorser8,.i5. 

in  blank,  what  is,  893  ;  effect  of,  394.' 

indorser's  name  must  appear  to  make  him  liable,  393. 

French  bill,  blank  indorsement  gives  no  property,  393. 

special  indorsement,  what,  394. 

words  "  or  order,"  not  necessary  in  special  indorsement,  ib, 

effect  of  special  indorsement,  w. 

bill  payable  to  '^  A.*s  order,**  effect  of,  395. 

every  indorsee  may  consider  himself  the  indorsee  of  the  payee,  303. 

and  ma^  so  allege  in  the  declaration,  ib. 

by  administrators,  397. 

by  person  of  same  name  as  payee,  395, 6. 

by  bankrupt,  when  good,  397. 

due  caution,  and  bona  fides  necessary  in  indorsee,  396. 
presentment  for  payment,  when  necessary,  397. 
usance,  what,  ib. . 
days  of  grace,  ib. 

how  computed,  ib. 

not  allowed  on  notes  payable  on  demand,  399. 

qucere  whether  on  bills  payable  at  sight,  ib. 

no  days  of  grace  in  France,  399. 

distinction  between  bills  payable  after  sight  and  after  date,  398,  9. 

acceptor  primarily  liable  tor  payment,  399. 
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BILLS  OP  EXCHANGE  AND  PROMISSORY  NOTES-.«>fi*»mi«f. 

Notice  of  non-payment, 

Bhon]d  be  given  to  drawer,  400. 

to  indorser,  ib, 

drawee  not  entitled  to,  ib, 
within  what  time,  ib. 
may  be  sent  by  post,  t^. 
where  bills  fall  due  on  day  preceding  Good  Friday,  kc,  401. 

where  several  indorsements,  402. 
bills  made  payable  at  banking-houses,  f^. 

sufficient  if  presented  to  clerk  at  clearing  house,  ib. 

at  banking-house  after  banking  hoitrs  not  sufficient,  ib. 

within  what  time  sufficient,  t^. 
what  notice  holder  must  give  to  indorser,  404. 
notice  mnst  state  fact  of  dishonour  by  acceptor,  ib. 
proof  of  demand  at  place  named  sufficient,  405. 
when  residence  of  indorser  unknown,  what  sufficient  notice,  ib. 
how  notice  may  be  waived  as  between  drawer  and  acceptor,  f^. 

as  between  drawer  and  indorsees,  ib. 

as  between  maker  and  indorser  of  note  not  payable  to  order,  406. 

by  part  payment,  ib. 

where  bill  not  drawn  on  a  proper  stamp,  369. 
Protest, 

necessary  as  well  as  notice  in  case  of  foreign  bill,  406. 
must  be  stamped,  407. 
place  where  to  be  made,  ib, 
when,  ib. 
of  the  acts  of  the  holder,  whereby  the  parties  to  the  bill  may  be  dis- 
chari^ed,  409. 
by  holder  compounding,  or  agreeing  with  acceptor,  ib. 
by  part  payment,  ib. 
discharge  may  be  pro  tantOj  ib. 
by  indulgence  to  principal,  410. 
how  far  it  affects  the  other  parties,  410,  1 ,  2. 

prior  indorser  not  discharged  by  indulgence  to  subsequent  one,  when, 
411. 
Action  on  a  bill  or  note, 
form  of,  413. 
declaration,  ib. 

amendment  for  variance,  413,  4. 
when  on  a  qualified  acceptance,  414. 

on  conditional  acceptance,  415. 

second  acceptance,  ib. 

facts  dispensing  with  notice,  &c.,  to  be  averred  specially,  ib. 

acceptance  by  an  ai^ent,  ib. 
counts  on  the  consideration,  when  to  be  added,  i5. 
particulars  of  demand,  416. 
Pleas, 

non  assumpsit  generally  inadmissible,  ib. 
exceptions,  417. 

matters  in  confession  and  avoidance  to  be  specially  pleaded,  417,  8. 
alteration  after  acceptance  or  want  of  proper  stamp  may  be  shown 
under  non  accepit,  418. 
Evidence, 

when  original  bill  or  note  mnst  be  produced,  418,  437. 

when  handwriting  on  a  bill  must  be  proved,  418,  9. 

what  acts  admit  handwriting,  419. 

acceptor  can  never  dispute  handwriting  or  identity  of  drawer,  418 — 20. 
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Bills  OF  EXCHANGE  AND  PROMISSORY  ^OTES-^ntinued. 
Evidence — continued, 

indorser  cannot  dispute  prior  indorsements,  420. 

declaration  of  prior  holder  admissible,  when,  421. 

receipt  not  conclusive,  ib. 

parol  evidence  not  admissible  to  vary  bill,  ib, 

handwriting  how  proved,  ib, 

when  protest  mast  be  proved,  422. 
interest  when  recoverable,  ib, 

from  what  time  to  what  time,  422,  3,  4. 

in  case  of  dishonour,  424. 

on  promissory  notes  payable  on  demand,  t^. 

on  notes  payable  at  a  certain  day,  ib, 

on  notes  payable  by  instalments,  ib. 

need  not  he  claimed  in  particulars  of  demand,  %b, 
in  what  order  to  be  paid  by  executor,  781. 
debt  lies  on,  where  there  is  privity  of  contract,  570. 
See  Indorsement— Protbst. 

BILL  OF  LADING  : 

when  evidence  of  property,  819. 

where  property  passes  by  indorsement  of,  1292, 1331. 

BILL  OF  PARTICULARS,  70, 1,  672. 

BILL  OF  SALE.    See  Shipping. 
registration  act,  311,  31 2,  313. 

does  not  affect  doctrine  of  reputed  ownership,  286. 
of  ship,  what  valid,  1234,  6. 
when  void,  ib, 
statutory  form  of,  ib. 

BIRTH : 

evidence  of,  752,  3. 

BISHOP : 

ejectment  by,  for  forfeiture  during  vacancy  of  see,  701. 
mandamus  does  not  lie  to,  to  licence  curate,  1094.  • 

lies  to  grant  inspection  of  register,  1090. 

BLINDNESS : 

of  attesting  witness,  lets  in  proof  of  handwriting,  578. 

BOND: 

when  a  bond  is  payable,  if  a  day  is  not  mentioned  in  the  condition,  573. 

interest  on,  573. 

where  demand  necessary,  ib, 

of  bonds,  covenants,  or  promises  to  pay  money  at  several  days — when  action 

may  be  brought,  574,  and  n. 
place  of  debt  must  be  set  forth  in  declaration,  574. 
Pleadings, 
what  is  denied  by  non  est  factum^  575. 
what  must  be  proved  upon  that  issue,  t^.,  579. 
how  to  prove  execution,  ih. 
proof  of  deliveiy,  575,  6. 
general  rule  that  subscribing  witness  must  be  called  to  prove  the  execution, 

577. 
exceptions,  577,  8. 

how  to  prove  deed  executed  in  the  East  Indies,  579.        * 
bond,  thirty  years  old,  may  be  given  in  evidence  without  proof  of  execution, 

580. 
exception  to  this  rule,  ib. 


1440  INDEX. 

Pleadinn — continued, 
accord  and  satisfaction,  580, 1. 
what  evidence  will  avoid  the  bond,  581. 
daress,  ib, 

immoral  consideration,  582. 
restraint  of  trade,  ib. 
what  restraint  the  law  permits,  582,  3,  4. 
bond  given  for  the  purpose  of  suppressing  a  prosecation  for  perjury  is  illegal^ 

585. 
obligor  maj  plead  matter  whether  consistent  or  not  with  the  condition,  ib. 
of  considerations  illegal  by  statute,  586 ;  gaming,  saJe  of  offices,  587 ;  simony^ 

590,5. 
infancy,  596. 

payment,  ib.    See  Patubnt. 

actions  on  bond  commenced  within  twenty  years  after  cause  of  suit,  599. 
release,  ib. 

of  one  obligee  good  against  all,  ib, 

to  one  obligor  good  for  all,  ib. 

but  not  to  representative  of  one,  ib. 

by  operation  of  law,  what  is,  600. 
bond  conditioned  to  perform  covenants,  612. 
Stat.  8  &  9  Will.  III.  c.  11,  power  to  assign  breaches,  ib. 
to  what  cases  it  applies,  613. 
both  in  declaration  and  upon  the  roll,  613,  4. 
defendant  may  pay  money  into  court  to  stay  execution,  615. 
judgment  to  remain  as  a  further  security,  ib. 
plaintiff  ma^  have  a  sci.  fa.  to  suggest  other  breaches,  tb, 

how  paid  in  a  course  of  administration,  780. 

if  contingent,  postponed  to  simple  contract  debts,  ib. 
difference  between  release  and  covenant  not  to  sue,  601. 
set-off,  602. 

voluntary  bond,  when  good  against  executors,  780. 
replevin  bond,  1203.    • 

condition  of,  1203, 4,  5. 

how  the  breach  may  be  assigned,  1205. 

penalty  of,  fixed  by  sUt.  11  Geo.  II.  c.  19,  s.  23,  1207. 
in  trover  for  a  bond,  not  necessary  to  set  forth  date,  1372. 
for  debt  on  bond  of  ancestor  against  heir,  see  Hbir. 
for  debt  on  bail  bond,  see  Bail  Bond. 

BOTTOMRY : 

definition  of,  1037. 

difference  between  bottomry  and  a  mere  loan,  1038. 

statutes  relating  to,  ib. 

bond,  proof  of  in  bankruptcy,  324^,  n. 

BOUNDARY : 

evidence  of,  743. 
rule  as  to,  1305,  6. 

BREACH : 

of  close,  1295. 
of  pound,  686. 

assigning  breach  in  assumpsit,  118. 
covenant,  541. 
debt  on  bond  conditioned  to  perform  covenants  at  common  law  and 

under  sUt.  8  &  9  Will.  III.  c.  11,  612,  3. 
on  replevin  bond,  1205. 
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BREWERS'  DRUGS : 

action  on  Bale  o^  not  maintainable,  63. 

BRIBERY : 

at  elections,  638. 
debt  on  stat.  against,  ib, 
what  consti totes  offence,  638,  9. 
Jorm  of  declaration,  639. 
evidence,  ib. 

BROKER.    See  Distrksb,  Factor,  Agrnt. 
difference  between,  aod  a  factor,  805,  8. 
where  agent  of  both  parties,  871. 

stock  broker  cannot  sell  on  credit  without  special  authority,  807. 
purchaser  cannot  set  off  debt  due  from  broker,  but  is  liable  for  price  to  seller, 

808. 
bill  broker,  duties  of,  809. 
insurance  broker  how  to  receive  payment,  992. 
pdicy  broker,  lien  of,  1366. 

BUILDING  SOCIETY  : 

evidence  of  membership  in,  1153. 

BURGESS : 

mandamus  to  restore,  lies,  1085. 

under  Municipal  Corporation  Act,  1186. 

quo  warranto  to  remove,  proper  remedy,  1176. 

BURIALS: 

register  of,  751. 

BURNING; 
of  will,  893. 

BY-LAWS : 

where  ^ood,  1168,  91. 
void,  ib, 
evidence  of,  1191. 


CANCELLING: 

of  wills,  what  an  effectual  cancelling,  894,  904. 

CANONRY: 

no  ejectment  for,  705. 

CAPTURE : 

definition  of,  967. 

of  losses  by,  ib. 

insurance  against  all  captures  does  not  include  British  canture,  968. 

liability  of  underwriter  where  ship  is  recovered  before  a  aemand,  i5. 

CARRIERS : 

who  are,  441. 

bound  by  common  law  to  take  due  care  of  goods,  and  deliver  safely,  441, 51 

hire  must  be  reasonable  and  equal  to  all,  442. 

for  what  they  are  answerable,  ib, 

honesty,  negligence,  of  servants,  442, 3. 

all  accidents,  except  act  of  God,  or  of  king's  enemies,  ib. 
provided  goods  are  in  their  custody  (ts  common  carriers,  443. 

loss  by  robbery  or  miscarriage,  444. 
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0  ARRI  ER&"^e(mtinued. 

provided  goods  are  in  their  castody  as  common  carriers — continued. 

even  where  no  hire  payable,  and  carrier  a  private  person^  445. 

railway  company  refusing  a  passenger,  446. 

coach-owners,  when  liable  for  injuries,  ib. 

how  far  negligence  of  carrier  may  be  rebatted  by  act  of  plaintiff,  446,  7. 
limited  liability  of,  under  stit.  11  Geo.  IV.  &  1  Will.  IV.  not  concluded  by 

declared  value  of  parcel,  449.  ^* 

wrongful  conduct  of  carrier  must  be  proved  to  take  case  out  of  statute,  ib. 
protection  does  not  extend  to  damaf^e  from  delay  in  delivery,  ib, 
but  it  does  to  even  gross  negligence  if  value  not  declared,  ib, 
special  contracts  by,  450. 

carriers  by  water,  vessels  of,  most  be  fit  for  purpose,  ib, 
liability  of  ship-owiiers  for  losses  to  which  masters,  &c.  of  vessels  are  or  are 
not  privy,  460, 1. 

limited  to  value  of  ship  and  freight,  451. 

not  to  loss  from  fire,  t^. 

or  for  jewels,  unless  declared,  ib. 
Railway  and  Canal  Traffic  Act  (1854),  452—4. 
lien  of, 

extends  to  carriage  price  of  the  goods,  455. 

general  lien  of,  for  balance,  i&. 

onus  of  proving  usage  of  a  general  lien  lies  on  carrier,  ib. 

such  usage  does  not  affect  right  of  consignor  to  stop  in  transitu,  456. 

no  right  against  consignee  for  a  general  balance,  when,  ib. 
actions  against, 

by  whom  to  be  brought,  456. 

when  bv  consignor,  457,  8. 
declaration  by  common  law,  459. 

under  C.  L.  P.  Act,  ib. 

powers  of  amendment  for  non -joinder,  460. 

when  count  in  trover  may  be  added,  ib,,  1331,  n. 

what  different  facts,  non  assumpsit  and  not  guilty  put  in  issue,  461. 
Evidence, 

of  owner  of  carriage,  461,  2. 

of  contract  to  carry  safely  against  a  railway  company,  462. 
Damages,  463, 4. 

mere  non-delivery  by,  not  a  conversion,  1331,  n. 

CASE : 

lies  for  preventing  a  party  from  distraining,  686. 

so  for  rescuing  a  distress,  ib, 

against  a  sheriff  for  an  escape  on  mesne  process,  or  in  execution,  607,  8. 

for  a  nuisance, 

disturbance  of  common,  477. 
disturbance  of  seat  in  a  pew,  1142. 
darkening  windows,  1134. 
malicious  prosecution,  1071. 
libel,  1049. 
arrest,  1075. 
for  a  rescous  of  person  arrested,  1226. 
slander,  1253. 

CAVEAT  EMPTOR: 

where  this  rule  applies,  87,  646,  653. 

CEPIT  IN  ALIO  LOCO : 
plea  ofj  in  replevin,  1210. 
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CERTIFICATE  : 

for  costs,  1404.    See  Costs. 

under  13  &  14  Vict.  c.  61,  where  plaintiff  recovers  in  contract  less  than  201^ 

177, 1412. 
bankropt's,  abolished,  and  order  of  discharge  substituted,  d24c.    See  Order 

OF  Discharge. 
of  discbarffe  of  bankrupt  in  foreign  country,  324f). 
effect  of  pleading  the  certificate,  3i24c,  324</,  324«. 
a  bar  to  actions  against  bankrupt,  when,  ib, 
game  certificate,  916. 

CHANCERY : 

bill  and  depositions  in,  how  far  evidence,  764. 

CHANNEL  ISLANDS.    See  Jersey. 

CHAPEL : 

as  to  marriage  in,  17. 

CHARACTER : 

of  servants,  1267. 

servant  cannot  bring  action  against  master  for  not  giving  him  a  character, 

ib. 
evidence  of  good,  of  plaintiff,  where  inadmissible  in  slander,  1269. 
of  daughter,  where  inadmissible,  in  case  for  seduction,  1126. 

CHARTER : 

construction  of,  1184. 

cannot  be  partial  acceptance  of,  ih. 

CHATTEL : 

effect  of  verbal  gift  of,  1333. 

sale  of,  passes  property,  i6. 

legatee  of  specific  chattel,  action  by,  790. 

CHEQUE.    /Sf«  Banker. 

banker  is  liable  to  action  of  tort  for  not  paying  a  check  of  his  customer, 

396. 
customer  entitled  to  nominal  damages,  without  proving  actual  damage,  ib. 
time  within  which  it  should  be  presented^  403. 

to  bank  for  payment,  t^. 

to  drawer,  w, 
notice  of  dishonour  of,  not  necessary  to  drawer,  408. 
forged  in  part,  where  banker  liable,  ih, 

where  banker  not  liable,  ih, 
post  dated  is  void,  tb. 

crossed  checks,  effect  of  crossing,  408, 9. 

CHIEF  REGISTRAR  IN  BANKRUPTCY.  See  Arrangement,  deed  of. 
duties  of,  217,  254,  324M. 
ofilce  of  accountant  transferred  to,  217. 

CHOSES  IN  ACTION : 

are  goods  and  chattels  within  Bankrupt  Act,  284,  286,  287. 

wife's,  where  assets  for  her  debts,  326. 

pass  to  assignees  on  bankruptcy,  271,  274. 

assignment  of  in  cases  of  reputed  ownership,  what  necessary  to  perfect,  286. 

CHRISTMAS  DAY: 

bill  due  on,  to  be  presented  on  previous  day,  398. 
notice  of  dishonour  good  on  day  after,  401. 
VOL.  II.  8  D 
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CHURCHWARDEN  : 

within  the  meaning  of  the  words  "  other  officer,'*  in  stat.  24  Qeo.  IL  c.  44, 930. 

in  the  nature  of  a  body  corporate  to  hold  real  property,  when,  698,  9. 

mandamus  lies  to,  to  allow  inspection  of  accounts,  1092. 
CIDER  MILL : 

whether  a  fixture  or  not  between  heir  and  executor,  1342. 

CLERGYMAN.    See  Spiritual  Pkbson. 

CLERK  OF  COUNTY  COURT : 

not  liable  in  trespass  for  imprisonment  of  party  under  warrant  ngned  in 
performance  of  duty,  926. 

CLOSE,  BREACH  OF.    See  Truspass. 
CLUB: 

liability  of  members  of,  1168. 

COACH-OWNERS  : 

liability  of,  for  injuries  to  passengers,  &c.,  446. 
evidence  of  ownership  of  stage-coach,  what  is,  461. 
how  far  partners,  1154. 

CODICIL : 

in  writing,  necessary  to  effectual  revocation  of  will,  892. 
how  it  must  be  executed  under  new  act,  904. 

COGNISANCE.    /&«  Rbpleyin. 

COGNOVIT  ACTIONEM : 

given  by  bankrupt,  when  void,  308,  9. 
must  be  attested,  308. 
what  is,  309. 

COHABITATION: 

not  proof  of  marriage,  10. 

where  proof  of  husband's  assent  to  wife's  contract,  327,  et  Mq, 

past  is  a  good  consideration  for  a  bond,  582. 

not  sufficient  to  support  promise,  568. 

COLLEGE : 

when  mandamus  lies  to  a,  1090, 1095,  1096. 
COLLOQUIUM : 

use  of;  in  slander,  1265. 

COMMAND: 

traversable  in  trespass  quare  clausum  fregit,  1309. 

COMMENCEMENT  OF  SUIT : 

suing  out  writ  is  not  declaration  in  action  on  bill,  413. 

COMMERCE  : 

illegal,  997. 

COMMISSION: 

in  action  for  maliciously  suing  out,  what  must  be  proved,  323. 

annulling  of,  effect  of  on  persons  from  whom  the  assignees  have  reoovered, 
d24c<; 

against  infant  void,  225. 
COMMISSIONERS  OF  BANKRUPT : 

appointment  of,  210 — 12. 

jurisdiction  of,  215. 

may  receive  evidence  under  Winding-up  Acts,  216. 

may  grant  warrants  under  Absconding  Debtors*  Arrest  Act,  216. 

may  sit  at  chambers,  213. 

opinion  of,  may  be  taken  during  proceedings  before  registrar,  214. 
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COMMISSIONERS  OF  BANKRUPT— «w<»nfK?rf. 

commitment  by,  trespass  will  not  lie  against,  for,  925. 
for  what  they  may  commit,  ib, 
may  now  commit  for  contempt,  ib, 

COMMITTEE  OF  LUNATIC.    See  Lunatic. 

COMMON : 

right  of,  defined,  465. 
different  kinds,  ib. 
of  pasture, 

what  claim  good  by  prescription,  ib. 

right  not  lost  by  suspension  or  interruption,  466. 
common  appendant,  definition  of,  467. 

must  nave  existed  from  time  immemorial,  ib, 

may  be  apportioned,  468. 

how  it  must  be  pleaded,  467. 

levancy  and  couchancy  are  incident  to  it,  t^. 

levancy  and  couchancy  defined,  448,  468. 
common  appurtenant  defined,  ib, 

when  it  may  become  common  in  gross,  ib, 

may  be  granted  at  this  day,  ib, 

may  be  apportioned,  ib. 

common  appendant  or  appurtenant  may  become  extinct,  ib. 

commoner  may  distrain  cattle  depasturing  on,  675. 
common  of  pasture  without  land,  469. 

upon  a  messuage,  cum  pertinentiis,  ib, 
common  in  gross,  definition  of,  ib, 

what  it  may  be  granted  for,  ib, 

who  may  prescrioe  for,  ib, 

how  a  copyholder  must  prescribe  for,  470. 
the  right  of  the  lord,  how  to  oe  exercised,  ib, 
the  immemorial  rights  of  the  lord,  ib, 
what  persons  may  approve,  471. 
need  not  be  lord  of  the  manor,  ib, 
right  of  approvement  extends  only  against  common  of  pasture  appendant 

and  appurtenant,  ib, 
part  approved  is  discharged  of  common,  472. 
remedy  where  approvement  does  not  leave  sufficient  common,  ^, 
custom  to  enclose  without  limit  bad,  ib, 
inclosure  acts,  ib. 

General  Inclosure  Act  (41  Geo.  III.),  473. 
8  &  9  Vict.  c.  118,  and  Inclosure  Commission,  474. 
regulated  pastures,  475. 

exchange  of  common  rights  (9  &  10  Vict.  c.  70),  476. 
remedy  for  disturbance  of  right  of  common,  476,  7. 

what  must  be  stated  in  the  declaration,  477. 

the  smallest  injury  proved  sufficient  to  sustain  the  action,  ib, 
surcharges  by  commoners,  478. 

action  on  the  case  for,  ib, 
pleadings : 

different  rights  of  common  may  be  pleaded  to  an  action  of  trespass 
quare  elausum  fregit,  478. 

a  prescriptive  claim  now  limited  by  stat.  2  &  3  Will.  IV.  c.  71,  to  30 
years*  uninterrupted  enjoyment,  478,  9. 

period  of  60  years  to  constitute  indefeasible  right,  ih, 

interruptions,  what,  479,  81. 

when  tne  time  of  disability  shall  be  excluded  in  the  computation  of 
periods  named  in  the  act,  479,  80. 
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COMMON— eemltfttf^. 
pleadings — continued, 

how  the  enjoyment  of  common  shonld  be  averred  in  a  plea^  480. 
plea  of  user  is  divisible,  481. 
as  of  right,  481,  2. 
Evidence : 

all  pleadings  capable  of  constmction  distributively  to  be  so  taken,  483. 
levancy  and  couchancy,  483,  4. 

COMPANY,  PUBLIC : 

mandamus  lies  to,  in  what  cases,  1094,  8,  9. 
inspection  of  documents  of,  1092, 1191. 
evidence  of  partnership  in,  1152. 

agreement  to  take  shares  in,  where  certain  capital  is  declared,  is  conditional 
on  such  capital  being  subscribed,  1153. 

COMPETENCY  OF  WITNESSES : 
to  a  will,  887,  903,  4. 

COMPOSITION.    See  Abranoembnt. 
deeds  of,  generally,  324 //,  et  seq, 
deeds  of,  must  be  registered,  213,  217,  32465,  324^^. 
time  for  registration  of,  may  be  enlarged,  216. 
plea  of  deed  of,  when  valid,  324iir. 

"  COMPOUNDING :" 

what  is,  in  bankruptcy,  258. 

COMPULSION : 

of  legal  process,  money  paid  under,  82. 

CONCEALMENT : 

where  it  vacates  contract  of  insurance,  1001. 

CONCURRENT  ACTS : 
nature  of,  124,547. 

necessitv  of  averring  performance  or  eqnivzdent  of  performance,  ib. 
cases  where  readiuess  and  willingness  is  sufficient,  125. 
where  tender,  ib. 

readiness  and  willingness,  how  proved,  ib. 
proof  of  capacity  as  well  as  disposition  necessary,  126. 
capacity  must  be  immediate,  ib, 

CONCURRENT  COVENANTS: 
what  are,  548. 

CONDEMNATION  ; 

in  the  Exchequer,  effect  of,  as  to  property,  1303, 1335. 

of  a  ship,  by  governor  of  a  foreign  country,  belonging  to  Great  Britain,  1303 

trover  will  not  lie  after,  1335. 

CONDITION : 

cannot  be  apportioned  by  act  of  party,  526. 

acceptance  of  rent  after  condition  broken  is  a  waiver  of  forfeiture,  717. 

CONDITION  PRECEDENT : 

nature  of  conditions  precedent  in  assumpsit,  120. 

distinction  between  positive  agreements  and  conditions  precedent,  121,  2. 

intention  of  parties  is  the  governing  principle,  122. 

necessitv  of  performance  of,  121. 

where  there  are  concurrent  acts  to  be  done  by  each,  124.    See  Concurrent 

Acts. 
what  are  conditions  precedent  in  covenant,  543 — 6. 
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CONDITION  PRECEDENT— «>»<««u«d. 

performance  of,  mast  be  averred  and  proved,  546. 
no  precise  words  necessary  to  constitute,  128,  553. 

CONDITION  SUBSEQUENT : 

non-performance  of,  matter  of  defence  to  be  shown  by  defendant,  553.    See 
Bond. 

CONDITIONAL  ACCEPTANCE : 
how  declared  on,  415. 

CONDITIONS  OF  SALE.    See  Auction. 

CONFIDENTIAL  COMMUNICATION,  1267. 

CONSIDERATION : 

in  all  actions  of  assumpsit,  must  be  stated  and  proved,  43. 

consideration  in  action  of  assumpsit  must  be  of  some  value,  43,  4. 

performance  of  act  which  party  is  bound  to  perform  is  no  consideration,  44, 5. 

natural  affection  no  consideration,  45. 

relation  of  landlord  and  tenant  no  consideration  for  tenant's  promise  to  keep 

messuage  in  repair,  49. 
forbearance  of  suit  when  it  is  sufficient  consideration,  46,  7. 
how  to  state  forbearance  in  a  declaration,  47,  8,  9. 
forbearance  applies  to  all  legal  proceedings  as  well  as  actions  at  law,  ib, 
consideration  need  not  be  co-extensive  with  promise,  ib. 
forbearance  when  no  consideration,  47—9. 
consideration  must  move  from  plaintiff,  49,  50. 

must  be  such  as  party  undertaking  has  power  to  perform,  50,  1. 
past  or  executed,  51. 

how  such  to  be  stated  in  declaration,  52,  118. 
moral  obligation  not  a  good  consideration,  52,  3. 
exceptions,  53. 

promises  by  bankrupts  and  insolvents,  53 — 5. 

never  for  an  implied  promise,  55. 
consideration  as  well  as  agreement  must  be  legal,  56,  7. 

not  contrary  to  public  policy,  60. 

or  in  contravention  of  statutes,  62. 

or  fraudulent,  64. 

or  immoral,  68. 
illegality,  &c.  must  be  specially  pleaded,  132. 
consideration  for  the  action  for  money  had  and  received  must  be  money, 

107. 
idle  and  insufficient,  what  are,  108. 

need  not  be  stated,  ib, 
for  a  bond  what  good,  582. 

immoral,  good  defence  to  debt  on  bond,  ib, 

restraint  of  trade,  how  far  ^ood  consideration,  582^4. 

agreement  to  stifle  prosecution  for  perjury,  ba[d,  585. 

illegality  of  consideration  by  statute  good  defence  to  debt  on  bond 
586. 

money  lost  at  gaming,  bad  consideration  for  a  bond,  587. 

»o,  money  paid  for  sale  of  an  office,  ib. 

where  matter  dehors  the  deed  may  be  averred,  in  order  to  show  illegal 
consideration,  585,  6. 
consideration  of  bills  of  exchange  generally  presumed  to  be  good,  376. 
of  promissory  note,  432,  3. 

need  not  be  proved  between  non-immediate  parties,  unless  suspicion  is 
cast  on  the  title,  376. 

between  immediate  parties  consideration  may  be  gone  into,  433. 
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CONSIDERATION— 0(m<tntfM{. 
of  promiisory  noio^caniinued. 

but  total  failure  mast  be  shown,  ib. 

onus  of  proving  no  consideration,  on  defendant,  433. 

indorsee  not  compelled  to  prove  consideration,  t6. 
for  a  deed  presumed,  where,  607. 

CONSIGNOR.     See  Stoppaob  in  Transitu. 

his  right  to  stop  in  transitu,  how  affected  by  lien  of  carrier,  466,  7, 1282. 

CONSOLIDATION : 

rule,  explanation  of,  995. 

CONSPIRACY: 

how  the  modem  action  on  the  case  for  malicious  prosecution  diffexs  from 
the  old  action  for  a  conspiracy,  1071. 

CONSTABLE.    See  Faisb  Impmsonmbnt. 

action  for  false  imprisonment  against,  must  be  laid  in  proper  county,  932. 

must  be  commenced  wiihin  six  months,  931. 
may  plead  general  issue,  933. 
no  action  will  lie  against,  nutil  demand  made  of  the  perusal  and  copy  of 

warrant,  929,  30. 
justification,  934. 

CONSTRUCTION  : 
of  covenants,  490,  1. 
of  policy,  969. 
of  charters,  1169. 

CONSTRUCTIVE  POSSESSION.    See  Banbbopt. 

CONTINGENT  DEBT: 

proof  of,  in  bankruptcy,  324A,  et  seq, 

payment  of,  postponed  to  simple  contracts  in  administration,  780. 

CONTINGENT  LIABILITY : 
proof  of,  in  bankruptcy,  324A. 

CONTRACT : 

when  entire,  cannot  be  split,  77. 

distinction  between  contracts  executed  and  executory,  97. 

illegal  contract,  not  executed,  money  paid  under,  recoverable,  97,  8. 

is  void,  when  prohibited  by  statute,  though  statute  only  imposes  a  penalty,  690. 

executory,  within  17th  section  of  Statute  of  Frauds,  861. 

parol  evidence  of  alteration  or  waiver  of  written,  876. 

if  there  be  a  written  contract  plaintiff  must  produce  it,  1393. 

CONTRIBUTION : 
doctrine  of,  83. 

none  between  wrong-doers,  82. 

between  partners,  where  money  paid  by  one  under  compulsion,  83. 
between  joint  assignees  of  bankrupt,  84,  314. 
between  co-sureties,  one  of  whom  has  become  bankrupt,  324n. 

CONVERSION: 

wrongful  conversion  gist  of  the  action  of  trover,  1348. 
what  a  sufficient  conversion  to  maintain  it,  1348,  9. 

taking  by  an  unauthorised  assignment,  1349. 

or  by  an  unauthorised  pledging,  t6. 

by  a  servant  for  his  master,  ib, 

not  necessary  to  prove  demand  and  refusal,  ib. 

demand  and  refusal  only  evidence  of  a  conversion,  ib. 


^VOY: 

warranty  to  depart  with,  meaning  of,  1008. 
what  is  a  sufficient  compliance  with,  1008 — 
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what  a  sufficient  conversion  to  maintain  it— eoniinued, 

asportation  of  a  chattel,  1350. 

misdeliyery  by  a  warehouseman  by  mistake,  ib. 

of  negotiable  instruments,  1350,  1. 

tortious  taking  or  pawning,  1351,  2. 

retaining  goods  sold  for  ready  money  without  paying,  1352. 

or  sold  on  a  condition  without  performing  the  condition,  ib, 

information  of  seizure,  if  no  condemnation,  1353. 

buying  a  ship  of  the  master,  when,  1354. 

or  the  cargo  of  the  captain,  when,  ib, 
what  is  not  a  sufficient  conversion, 

agent  unable  to  sell  abroad,  leaving  them  to  a  third  person  to  sell  and 
remit  proceeds  to  him,  ib. 

irregular  sale  of  a  distress,  when,  ib, 

mere  non-delivery  by  a  carrier,  1331,  n. 

CONVOY : 

*--i7  Tf»  noTinrr  nrirn     Ynosi.TiiTifr  ni     m.w\j, 

,1008—11 

COPARCENERS.     See  Parcener. 

COPYHOLD.    /Sftf  Common. 

a  copyhold  tenement  seised  into  the  hands  of  the  lord  does  not  thereby  lose 

its  right  of  common,  466. 
rents  of  copyholds  cannot  be  distrained  for,  673,  n. 

grantee  of  the  reversion  of  copyhold  lands  is  within  the  intention  of  the 
stat.  32  Hen.  VIII.  c.  34,  and  may  maintain  covenant  against  lessee,  &c., 
528. 
copyholder  may  maintain  ejectment,  when,  699. 
so  also  lessee  heir  before  admittance,  700. 
grantee  of  reversion,  or  in  remainder  (except  lord  has  by  custom  a  fine 

from  remainderman)  before  admittance,  ib. 
but  not  purchaser,  ib. 
but  until  admittance  of  surrenderee,  surrenderor  remains  seised,  and  if  he  die 

his  heir  may  brine  ejectment,  701. 
devisee  of  devisee  who  died  before  admittance  cannot  maintain  ejectment,  ib. 
ejectment  may  be  brought  by  a  bishop  for  a  forfeiture  of  copyhold  committed 

during  the  vacancy  of  see,  ib. 
within  the  statute  against  fraudulent  conveyances,  ib. 
evidence  of  forfeiture,  744. 

not  within  the  Statute  of  Frauds,  relating  to  devises  of  lands,  881. 
mandamus  lies  to  admit  to  copyhold,  1092. 
how  a  copyholder  must  prescribe  for  common  in  gross,  469. 
of  bankrupts  does  not  vest  in  assignees,  280. 

COPYRIGHT : 

not  ussigned  by  writing  must  be  specially  pleaded,  124. 

CORN: 

standing,  to  whom  it  belongs  on  death  of  testator,  1343. 

CORPORATION : 

may  be  party  to  a  bill  of  exchange,  358. 

Municipal  Corporation  Acts,  1184. 

seal  of,  how  to  be  proved,  1194. 

aggregate,  where  it  may  sue  and  be  sued  in  indebitatus  amunpsit,  70, 1. 

where  it  may  contract  without  common  seal,  71. 

trover  lies  against,  1358. 
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CORPORATION— <»n/tftti«l. 
case  for  libel  againat,  1049. 

irespasa  lies  against,  for  act  of  their  agent,  when,  1302. 
may  maintain  use  and  occnpation,  1382. 
aggregate  or  sole  may  maintain  ejectment,  701. 
verbal  notice  to  quit  by  steward  of  corporation  sufficient,  716. 
service  of  notice  on  clerk  sufficient,  724. 
may  prescribe  for  common  in  gross,  469. 
incidents  and  powers  of,  1179,  84. 
when  extinct,  1186. 
See  Mandamus  and  Qoo  Warranto. 

CORRECTION : 
of  children,  34. 
scholars,  ib, 
servants,  ib, 

COSTS: 

in  the  petition  for  divorce,  25. 
good  petitioning  creditor's  debt,  263. 
where  less  than  40».  recovered,  1404. 

in  case  for  slander,  where  less  than  40«.  recovered,  1405. 
in  other  actions  in  case  and  trespass,  ih. 
in  all  personal  actions  except  case  or  trespass,  ih, 
certificate  to  give  costs  under  3  &  4  Vict.,  1406. 

judge  shall  immediately  certify,  1407. 
certificate  to  deprive  of  costs  under  43  £liz.,  1408. 
as  affected  by  County  Court  Acts,  1409. 
9  &  10  Vict,  c,  95,  ti. 
13  &  14  Vict.  c.  61, 1410. 
15  &  16  Vict  c.  54, 1411. 
19  &  20  Vict.  c.  108,  ih, 
certificate  for,  under  13  &  14  Vict.,  1412. 
rule  or  order  for,  under  15  &  16  Vict.,  ib, 
as  affected  by  the  London  Small  Debts  Act,  1414. 
certificate  for  costs  of  special  jury,  1417. 

COUCHANCY  : 
meaning  of,  468. 

COUNSEL.    See  Barrister. 

COUNTERMAND : 

a  licence  executed  is  not  countermandable,  but  otherwise  when  it  is  execu- 
tory, 1147. 

COUNTY  COURT: 

order  to  in  lieu  of  mandamus,  1091.    See  Costs. 

COURT : 

sentence  of  a  council  of  war,  conclusive  in  an  action  of  batteiy,  34,  5. 
statement  of  cause  of  action  in  inferior  court,  107. 

COURT  LEET : 

debt  lies  for  an  amerciament  in  a,  569. 

COURT  OF  BANKRUPTCY : 
origin  of,  210. 
constitution,  212. 

a  court  of  law  and  equity,  212,  213. 
jurisdiction  in  insolvency,  transferred  to,  213. 
jurisdiction  of,  generally,  213,  et  seq. 
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COURT  OF  BANKUPTCY— cofi/intidrf. 
jurisdiction  of.  generally— «oii^fiii0dL 

in  caM  ot  judgment  debt  or  summons,  256 — 258. 

in  case  of  composition  deed,  324^^. 
may  order  mortgage  of  bankmpt's  property,  215. 

may  order  half-pay,  salary  or  pension  of  bankrapt  to  be  paid  to  assignees,  215. 
may  direct  castody  of  bankrapt*8  books,  215. 
in  London  may  order  petition  to  be  prosecuted  in  any  district,  215. 
may  consolidate  proceedings,  215. 

impound  petition,  215. 

transfer  petition  firom  one  district  to  another,  215,  or  to  county  court , 
215. 

try  bankrupt  for  misdemeanor,  215. 

direct  official  assignee  to  prosecute,  215,  216. 

sentence  bankrupt  to  imprisonment,  215,  216. 

suspend  order  of  discbarge,  215. 

direct  indictment,  216. 

commit  bankrupt  for  trial,  216. 

lay  case  before  Attorney-General,  216. 

order  discbarffe  of  bankrupt,  216. 

enlarge  time  for  registration  of  deed  of  arrangement,  216. 

dispose  of  entailed  land  of  bankrupt,  279. 

by  order  vest  copyholds  of  bankrupt  in  purchaser,  280. 

sell  property  in  possession  of  bankrupt  as  reputed  owner,  284. 

confirm  change  nrom  bankruptcy  to  arrangement,  324«>e. 

direct  witnesses   in  Scotland  to   be  examined  before  sheriff   there, 
215. 

direct  witnesses  in  Ireland  to  be  examined  before  court  of  bankruptcy 
thera,  215. 

award  costs,  215. 

direct  damages  to  be  assessed,  215,  324/. 

▼aloe  premiums  of  insurance,  215. 

remove  creditors'  assignee,  215. 

appoint  official  assignee  to  act  with  creditors'  assignee,  215. 
opinion  of,  may  be  taken  during  proceedings,  215. 
evidence  in,  how  taken,  215. 
shorthand  writer  may  be  employed  in,  215. 
attendance  of  witnesses  out  of  jurisdiction  before,  215. 
orders  of,  to  be  enforced  in  Scotland  and  Ireland,  215. 
officers  of.    See  Registsar,  Accountant,  Master,  Messbnobe,  Asbionbes. 

COURT  OF  JUSTICE : 

proceedings  of,  privileged,  1053, 1266. 
reports  of  proceedings  of,  privileged,  1052,  3. 

COURT  ROLLS : 

entries  in,  admissible  as  evidence,  754. 

COVENANT : 

may  be  apportioned  by  act  of  party,  526. 
is  divisible,  584. 

difference  between  covenant  and  deed-poll,  543. 
action  for  breach  of  covenant,  487. 
sounds  in  damages,  ib, 

re-entry  for  breach  of  covenant,  no  bar  to  coyenant  for  previous  rent,  ib, 
party  bringing  action  must  be  named  in  covenant,  487. 
generally  action  lies  where  promise  by  deed,  488. 
exceptions,  488,  9. 
VOL.  II.  3  B 
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rales  for  the  constmction  of  covenanU,  490, 1. 

coYenant  not  to  exercise  particular  trade,  what  a  breach  of,  491,  2. 

express  covenants,  492. 

no  precise  form  of  words  necessary,  492,  3. 
wonls  mast  clearly  import  an  agreement,  493. 
liability  on  an  express  covenant,  494. 

remains  notwithstanding  inevitable  accident,  494,  5. 
or  breach  from  misconduct  of  a  third  party,  when,  521. 
remedy  in  e<^uity,  in  what  cases,  494. 
effect  of  naming  place  for  payment,  496. 
running  with  the  land,  ib, 

pass  to  the  assipiee  or  heir,  ib, 

though  made  with  party,  his  executors  and  administrators,  ib. 

bind  lessee  for  years,  and  his  representative,  having  assets  during 

the  term,  497. 
assignee  of  reversion  is  in  position  of  lessor,  498. 
lessee's  action  of  tort  against  assignee  who  broke  covenants,  535. 
implied  covenants,  498. 

not  necessary  to  use  word  ''  covenant,'*  ib, 
doctrine  of,  does  not  apply  to  personalty,  ib.,  n. 
covenant  not  implied  from  words  "  give  "  or  ''  grant,"  when,  499. 
pass  to  assignee  of  lessee,  ib. 
end  with  the  estate  of  the  lessor,  ib. 
generality  of  implied,  qualified  by  express  covenant,  499,  500, 1. 
alternative  covenants,  501. 
joint  and  several  covenants, 

when  covenantees  must  sue  jointlv,  and  when  severally,  502. 

one  covenantee  dying,  action  may  be  brought  by  his  executor,  when,  504. 

joint,  one  covenantee  dying  action  must  be  brought  by  survivor,  505. 

and  the  death  must  be  alleged  in  the  declaration,  505,  6,  7. 

joint  covenantees  who  may,  must  sue,  506. 

if  non-joinder  appear  on  face  of  declaration,  ground  of  demurrer  and 

writ  of  error,  ib. 
non-joinder  of  covenantors,  ground  of  plea  in  abatement,  507. 
requisites  of  such  plea,  ib. 
void  and  illegal  covenants,  ib, 
restraint  of  marriage,  ib. 
deeds  of  separation  valid,  when,  330,  507,  8. 
restraint  of  trade,  508. 

covenants  in  deed  of  conveyance,  which  is  void^-void  also,  when,  508, 
9,10. 
particular  express  covenants,  510.    See  FoaFEiruRB. 
usual  covenants  for  title,  ib. 
how  qualified  by  one  another,  510, 1. 

remain  to  a  purchaser  who  has  sold  and  re-purchased  with  fresh  cove- 
nants, 511. 
that  vendor  is  seised  in  fee,  ib. 
what  are  breaches  of,  512,  3. 
does  not  extend  to  tortious  entry  by  a  stranger,  513. 
necessary  to  allege  in  action  for  breach  that  eviction  was  by  one 
claiming  a  legal  title,  513,  4. 
except  in  case  of  eviction  by  grantor  or  person  named,  514,  5,  6. 
not  a  conditional  covenant,  516. 
is  a  contract  for  indemnity,  565,  &  n. 
not  to  assign  without  licence,  517.    See  Assioiv. 
not  a  "  common "  covenant,  ib. :    single,  not  continuing  cov«nant, 
717,  8. 
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particular  express  covenants — continued. 

not  broken  by  an  underlease,  ib, ;  except  word  "  let "  used,  518. 

nor  by  alienation  by  an  executor,  t6. 

determined  by  licence  once  granted  or  by  partial  alienation  with  leave, 

619. 
to  repair,  521. 

what  implied  in  yearly  tenancy,  522,  n. 
where  premises  burnt  down,  494. 
to  insure,  523. 
by  whom  the  action  of  covenant  may  be  maintained,  524. 
by  the  heir,  though  not  named,  524. 
by  executor,  by  executor  of  executor,  524,  5. 
where  damage  to  testator  in  his  lifetime  must  be  shown,  525. 
executor  may  sue  on  covenant  relating  to  a  chattel,  though  not  named, 

526. 
by  assignees  of  bankrupt  covenantee,  318. 
by  assignee,  ib, 

by  assignee  of  part  of  the  reversion,  ib. 
by  assignee  by  act  of  law,  assignee  of  assifnee,  ib, 
but  not  for  breach  done  before  his  time,  ib. 
BUtute  32  Hen.  Vlll.  c.  34,  527. 

who  is  assignee  within  this  statute,  526,  7. 

applies  to  breaches  of  conditions  and  covenants  running  with  land 

only,  527,  8. 
meiger  of  reversion,  e£Pect  of,  528. 
reversioner  may  maintain  covenant  after  parting  with  it,  if  rent  due 

before,  ib. 
grantee  of  reversion  of  copyhold  within  statute,  ib. 
so  remainderman,  ib. 
assignment  must  be  by  deed,  529. 
assignee  of  an  apprentice  not  within  statute,  ib. 
assignee  of  part  of  lease  is  within  statute,  ib. 
against  whom  the  action  may  be  maintained,  530. 
against  heir  or  assignee,  ib, 
riens  per  descent  a  defence,  ib. 
against  executor,  ib. :  though  not  named,  700. 

against  assignee,  for  covenant  relating  to  parcel  of  the  demise,   though 
not  named,  when,  531. 
when  named,  532. 
for  personal  and  collateral,  never,  532,  3,  4. 

assignee  not  answerable  for  breaches  before  or  after  his  time,  534,  5,  n. 
cannot  evade  action  by  assigning  if  breach  committed  in  his  time, 

535. 
though  lease  determined  by  re-entry,  ib, 
lessee  may  sue  assignee,  when,  ib. 
assignee  liable  though  he  has  not  entered,  536. 

but  not  assignees  of  bankrupt,  unless  they  have  done  act  to  show 
assent  to  take  term,  ib, 

evidence  of  such  act,  536,  7. 
assignee  must  have  had  lohole  original  lease  assigned  to  him,  537. 
not  liable  though  he  has  assigned  contrary  to  covenant,  538. 
against  devisee,  538. 
the  declaration, 

venue  when  local  and  when  transitory,  538,  9. 
wrong  venue  aided  after  verdict,  539. 
local  venue,  how  chansed,  ib, 
covenant,  if  by  deed,  should  be  go  stated,  ib. 
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the  declBTtkiion—ccfUinued, 

if  deed  lost,  should  be  so  alleged,  539. 

profert  no  longer  necessary,  538,  9. 

deed  mast  be  stated  accoiding  to  its  legal  effect,  540. 

material  parts  onl^  need  be  stated,  t6.    See  Dkrd. 

a  proviso,  containing  defeasance  of  covenant,  need  not  be  mentioned  in 
declaration,  ib. 

breach  how  to  be  assigned,  541,  2. 

assignment  good  though  error  in  calculation  of  snm  due,  542. 
pleas  in  covenant.    See  Pleadings. 
mutual  and  independent  covenants  as  distingoished  from  conditions,  p>re- 

cedent  or  concurrent  acts,  548,  552. 
evidence — ^matters  of  parol  will  not  support  oovenant,  563. 
damages,  564. 
costs,  566 ;  judgment,  ib. ;  where  covenant  joint,  ib, 

where  circumstances  changed  by  act  of  law  or  of  party,  566,  7. 

COVERTURE : 

in  abatement,  128. 

of  defendant,  at  time  of  contract,  ib, 

defence  in  assumpsit,  ib. 

must  be  pleaded  specially,  f5. 

so  in  debt  on  bond,  575. 

See  Baron  and  Fxme. 

CREDIT : 

mutual,  in  bankruptcy,  324r. 

to  wife,  what  act  cf  husband  gives,  327. 

where  it  exempts  husband,  328. 
not  expired,  defence  in  action  for  goods  sold,  75,  9. 

under  the  general  issue,  124. 

though  fraudulently  brought,  76. 
sale  of  chattel  on,  when  it  passes  the  property,  1333. 

CREDITOR : 

in  order  to  prove  debt  under  bankruptcy,  must  relinquish  his  suit  against 
bankrupt,  324a. 

no  distinction  between  trade  and  other  creditors,  231,  n. 
CREW: 

of  competent  skill  required  to  render  ship  seaworthy,  1021. 

CRIMINAL  CONVERSATION: 
action  for,  now  abolished,  7. 

CRITICISM : 

fair,  of  literary  production,  defence  in  libel,  1050. 

CROPS: 

sale  of  crop  of  mowing  grass  not  within  1st  sect,  of  Statute  of  Frauds,  850. 
growinff,  when  sale  of,  is  sale  of  interest  in  land,  850,  1,  2. 

where  trespass  q.  c.  t  will  lie  for,  1295,  6. 
to  whom  belonging  on  death  of  testator,  1343. 

CUSTODY : 

deeds  and  writings,  if  found  in  proper  custody,  thirty  yean  old,  admissible 

without  proof  of  execution,  580. 
what  is  proper  custody,  ib. 

CUSTOM : 

to  approve  common  without  limit,  bad,  472. 
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io  manon,  stzictly  ooii»troed>  in  inheriting  eopyliold  lands,  764,    See  Pai- 

BCaiPTION. 

as  to  common  rights,  1213. 

right  of  way  to  charch  <Mr  market,  by,  1320. 

right  of  way  of  tithe-owner  by,  t&, 

D, 

DAMAGE  FEASANT : 

cattle  damage  feasant  may  be  distrained  at  night,  677. 
avowry  for,  1201,  2. 

in  a  place  where  avowant  had  a  right  of  common,  most  allege  special 
damage,  ib, 

DAMAGE  SPECIAL: 

must  be  stated,  and  proved  in  slander,  1259, 1269. 

it  must  be  the  legal  and  natural  consequence  of  the  words  spoken,  1260. 

DAMAGES : 

where  jury  may  give  damages  in  the  nature  of  interest,  424, 1028, 1030, 

1324,1377. 
in  assumpsit,  how  computed,  177, 463. 
liquidated,  178,  9,  n. 
unliquidated  cannot  be  set  off,  563. 
in  covenant,  564. 
what  circumstances  will  operate  in  increase,  and  mitigation  of,  under  petition 

for  divorce  or  separation,  8,  n.,  25. 
how  the  damages  are  to  be  assessed  upon  a  verdict  against  joint  trespassers, 

37, 1326. 
for  injury  to  profjerty,  if  recovered  against  executor,  rank  only  as  simple 

contract  deots  in  administration,  781. 
how  calculated  in  assault  and  battery,  37. 
in  action  against  carrier  for  breach  of  contract,  463,  4. 
for  conversion  of  bill  of  exchange,  how  calculated,  1377. 
liberal,  in  action  for  seduction,  1127. 
in  actions  by  assignees  of  bankrupts^  320. 

DATE: 

of  bill  of  exchange,  372. 

alteration  of,  372,  3,  4. 

proof  of  alteration  olf,  before  issue,  lies  on  plaintiff,  374. 

of  bond,  573. 

of  policy,  956. 

DAY: 

when  inclusive,  251,  2, 1101. 

when  exclusive,  76,  309, 1101. 

fraction  of,  when  allowed  in  bankruptcy,  252,  271,  307* 

priority  of  facts  on  same  day,  251. 

what  shall  be  deemed  day-time  in  game  act,  912. 

DAYS  OP  GRACE : 

how  computed,  397. 

what  allowed  on  bills,  in  England,  ib, 

none  in  France,  399. 

DEATH : 

presumption  of  time  of,  751. 

of  attesting  witness,  effect  of,  577. 
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DEBT: 

of  simple  contract,  bow  paid,  in  order  of  administration,  781. 

when  it  is  optional  to  have  debt  or  covenant,  569,  70. 

for  what  debt  lies,  %b. 

on  a  colonial  decree  for  pajrment  of  equitable  claim,  ib. 

on  a  simple  contract  to  pay  a  sum  certain,  670. 

lies  on  a  promissory  note  or  bill  of  exchange,  when,  ib. 

on  iadgment  of  inferior  court,  ib, 

real  sum  due  should  be  indorsed  on  writ,  ib, 

on  a  foreign  judgment,  571. 

when  particular  of  denumd  should  be  filed  with  the  declaration,  572. 

general  issue,  ib, 

plea  of  pajrment  to  part  or  all,  ib, 

pleas  may  be  taken  distributively,  ib. 

admission  of,  in  bankruptcy,  how  made,  259. 

verdict  when  several  pleas  are  pleaded  which  cover  whole  cause  of  action,  572. 

defendant  cannot  call  in  aid  defence  arising  after  action  brought,  ib. 

on  bond.    See  Bond. 

on  bail  bond.    See  Bail. 

on  bond,  with  condition  to  perform  covenante,  612.    See  Bond. 

on  bond  of  ancestor  against  heir,  616.    See  Heir. 

on  judgment,  622.    See  Judgment. 

for  rent  arrear,  624.    See  Rent. 

on  penal  statutes,  634.    See  Penal  Statxttbs. 

on  stetute  for  bribery  at  elections,  638. 

§  revisions  of,  ib, 
eclaration,  639. 
evidence,  t^. 
travelling  expenses,  ib. 

DECEIT : 

definition  of  right  of  action  for,  640. 

cases  where  the  law  will  imply  warranty,  ib. 

scienter  must  be  averred  ana  proved,  ib, 

distinction  between  deceit  and  actioDs  for  warranty,  ib, 

against  persons  not  parties  to  the  contract,  642. 

not  necessary  to  show  that  defendant  has  gained  advantage,  643. 

or  had  intention  to  injure,  644. 

incautious  stetement  of  matter  as  within  person's  knowledge^  when  he  had 

only  reasonable  cause  to  believe,  not  fraud,  643. 
suppression  of  truth  is,  ib, 

80  representation  of  what  party  knatos  to  be  false,  644. 
statement  concerning  character,  credit  of  a  person,  &c.,  must  be  in  writing,  645. 
extent  of  liability  of  penon  making  representation  of  the  credit  of  a  third 

party,  646. 
See  Warbanty. 

DECLARATION : 

in  assault  and  battery,  28—30. 

assumpsit,  115.    See  Assumpsit. 

for  maliciously  suing  out  commission  of  bankrupt,  323,  4 
on  bills  of  exchange,  413. 
on  a  pronii8S3ry  note,  437. 
agaiost  earners,  459. 
in  covenant,  539. 
debt  on  simple  contract,  578. 
on  bail-bond,  610. 

debt  on  bond,  with  condition  to  perform  covenants,  assigning  the  breaches,  613. 
debt  on  bond  of  ancestor  against  heir,  617. 
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debt  on  judgment  in  an  inferior  conrt,  622. 

of  debt  for  rent,  625. 

debt  for  use  and  occupation,  630. 

on  statute  against  bribery,  639. 

on  the  case  in  nature  of  deceit,  640. 

in  detinue,  662. 

insurance,  993. 

libel,  1067. 

malicious  prosecution^  1078. 

replevin,  1208. 

slander,  1261. 

trespass,  1305. 

trover,  1358. 

DECLARATIONS : 

of  what  persons,  are  admissible  in  cases  of  pedigree,  752,  3. 
of  wife,  m  adultery,  23. 

of  pereons  speaking  against  their  own  interest,  741,  753. 
probate  of  a  will  not  admissible  to  prove  declarations  of  testator,  in  ques- 
tions of  pedigree,  800. 
subscription  of,  in  policy  on  life,  1040. 
of  prior  holder  of  a  bill  of  exchange,  when  admissible,  421. 
of  bankrupt  at  time  of  act  of  bankruptcy  admissible  to  show  intent,  233. 
of  creditors  in  bankruptcy  after  fiat,  not  admissible,  324<;U. 

DEDICATION : 

of  way  to  the  public,  1315. 

consent  of  the  owner  in  fee  necessary,  1317. 

cannot  be  a  partial  dedication,  ib, 

DEED: 

the  delivery  is  the  important  time,  not  the  date,  540. 

delivered  by  executing  party,  valid  though  kept  in  his  own  hands,  576. 

should  be  stated  in  a  declaration  according  to  its  legal  effect,  540. 

how  to  proceed  if  the  deed  be  not  truly  set  out,  575. 

very  words  of  should  be  set  forth  only,  if  construction  doubtful,  ib, 

material  parts  only  need  be  stated,  i^.,  and  note. 

special  pleas  of  avoidance,  575. 

custody  of,  580. 

how  avoided  by  rasure,  or  alteration,  ib, 

when  action  is  grounded  on  a  deed,  it  can  only  be  avoided  by  deed,  554^ 

581,  596. 
where  matters  dehors  the  deed  mav  be  pleaded,  585. 
case  will  not  lie  where  there  is  a  deed,  483. 
exceptions  to  this  rule,  ib, 
where  counterpart  is  evidence,  742,  5. 
where  a  deed  from  its  antiquity  may  be  given  in  evidence  without  proof  of 

execution,  580,  742. 
party  having  taken  beneficial  interest  under  deed  is  estopped  from  disputing 

execution,  742. 
seats  as  to  executory  interest,  ib, 
when  subscribing  witness  need  not  be  called  to  prove  execution,  ib. 
lessee  cannot  dispute  counterpart  for  want  of  stamp  on  original,  74&| 
trover  for,  1353. 
leases  exceeding  three  years  from  making  must  be  by,  829. 

assignments  and  remedies  must  be  by,  634. 

DEER: 

no  property  in,  unless  tame  and  reclaimed,  1306. 
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DEFAMATION.    ^«  Libkl^Scan.  Mao.-Slandkiu 
DE  INJURIA  SUA  PROPRIA.    ^Replication. 
DEI*  CREDERE.    ^Factor. 

commission,  nature  of,  804,  5. 

need  not  be  accepted  in  writing,  847. 

when  factor  nnder,  has  a  lien  on  price,  813. 
DELIVERY  : 

of  attorney's  bill.    See  Attoriiey. 

of  deed.    ^S;^  Dbrd. 

of  goods,  what  sufficient  to  satisfy  Statute  of  Frauds,  862,  3.  4. 

of  goods,  what  sufficient  to  determine  right  to  stop  in  tn^dta.  1285-92 

how  far  partial  delivery  vests  in  purcha4r,  1336.         "™^'*'  i«»-»2. 

to  carrier,  vests  property  in  vendee,  466, 1331. 
DELIVERY  ORDER  : 

will  not  prevent  stoppage  in  transitu,  1294. 

acceptance  of,  not  an  acceptance  of  goods  within  Statute  of  Frauds  867 
DEMAND :  ' 

of  possession,  where  tenant  holds  over  vexatiously,  under  C.  L.  P.  Act.  772 
DEMAND  AND  REFUSAL : 

need  not  be  proved  in  trover  by  assignees  of  baukrupt,  324(W 

evidence  only  of  a  conversion,  1349.  *^^ 

DEMESNE  LAND: 
evidence  of,  754. 

DEMISE : 

parol,  when  j;ood,  829,  30. 

may  be  special,  830 

words  of  present,  constitute  a  lease,  tb. 
DEPARTING : 

X'^Ss^I  ^.'^"^-^^^  ^t^  i«t«°t  to  delay  cnxlitons  act  of  bank- 

DEPARTURE : 

of  vessel,  on  a  particular  day,  1005. 
with  convoy,  1008. 

DEPENDENT-CovKKAWB.    ^  CoNnmoNs  PaECKnar^.. 
DEPOSIT: 

at  sale  bjr  auction,  when  recoverable,  200. 

the  auctioneer  should  retain  the  deposit  tiU  sale  is  e^mnWi.  VA 

auctioneer  not  liable  for  interest  on  the  deposit,  ^6.' 
DEPOSITION : 

in  bankruptcy,  evidence  when,  Z%4dd, 
of  deceased  witness,  evidence  of,  tb. 
where  such  deposition  is  not  evidence.  762. 
of  Gentoo,  887.  ' 

DEPUTATION : 

to  gamekeeper,  914. 
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DESCENT  : 

statute  3  &  4  Will.  IV.  c.  106,  concerning,  740, 1. 

DETAINMENTS : 

of  kings  and  people,  insarere  liable  for,  969. 

DETENTION : 

unlawful,  how  declared  on,  919. 
unlawful,  new  taking,  ib, 

DETERMINATION: 

of  suit,  proof  of,  necessary,  in  action  for  malicious  prosecution,  1075« 

DETINUE : 

where  this  action  will  lie.  660. 

the  goods,  or  value,  may  be  recovered,  ih. ;  but  gee  663. 

by  assignees  of  bankrupt  for  title  deeds,  276. 

property  must  be  in  plaintiff  at  the  time  of  the  action,  660,  1. 

property  without  possession  is  sufficient,  661. 

lies  for  specific  foods  only,  tb, 

defendant  must  be  in  possession,  ib. 

grounds  of  action,  662. 

triable  before  the  sheriff,  660,  n. 

declaration  when  for  several  articles,  662. 

plea  of  non  detinet,  effect  of,  tb, 

plea  of  lien  allowable  with  it,  662,  n. 

other  pleas  to,  662. 
judgment  in  alternative,  663. 
but  by  0.  L.  P.  Act,  judge  may  order  return  of  specific  chattel,  ib, 

DEVASTAVIT : 

what  is  such,  782. 

DEVIATION: 

nature  and  effect  of,  on  contracts  of  insurance,  101^. 

must  be  voluntary  act  of  persons  having  management  of  ship,  1015,  6,  7. 

unreasonable  delay  equivalent  to,  1018. 

intention  to  deviate  not  a  deviation,  1019. 

to  succour  vessel  in  distress,  whether  justifiable,  1020. 

what  will  justify  a  deviation,  1018. 

grounds  of  necessity,  ib, 

DEVISE.    See  Will. 

DEVISEE  OF  TERM : 

what  he  must  prove  in  ejectment,  741. 

payment  for,  postponed  to  debts  of  deceased,  781. 

DEVISEES : 

liability  of,  upon  bond  made  by  testator,  619. 

DIRECTORS : 

of  joint-stock  company,  drawing  and  acceptance  of  bills  by,  359. 

DISCHARGE  OF  BANKRUPT.    See  Ordkr  of  Dischargb. 
by  certificate  in  foreign  country,  324^. 
of  persons  from  whom  assignees  have  recovered,  324<^. 

DISCLAIMER : 

dispenses  with  notice  to  quit,  720. 

DISCONTINUANCE : 
in  pleading,  4,  n. 
VOL.  II.  8  P 
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DISHONOUR : 

of  bill,  notice  of.    Sei  Bills  of  Exobangr. 

DISPOSITION.    See  Order  and  Disposition. 

DISSEISOR : 

account  does  not  lie  against,  1. 

DISTRESS : 

is  a  "  transaction  with  **  bankrapt^  303. 

is  an  attachment  within  I33rd  section  of  Bankrapt  Act  1849,  304. 

formerly  considered  as  a  pledge  only,  664. 

goods  distrained  not  liable  to  distress  of  another  subject,  664,  5. 

by  common  law,  665. 

landlord  cannot  distrain  unless  there  has  been  actual  demise,  ib. 
seats  where  tenant  holds  over  after  notice  by  landlord,  ib. 

in  case  of  bankruptcy  or  insolvency  of  tenant  only  one  year*s  rent  can 
be  distrained  for,  324^,  66G. 
by  prescription,  ib. 
by  statute,  666,  7. 

for  double  rent  where  tenant  holds  over  after  giving  notice,  667. 
general  rule,  that  all  moveable  chattels  found  on  land  whence  rent  iasuesy 

may  be  distrained  for  rent  arrear,  %b, 
when  cattle  of  a  stranger  may  be  distrained,  668. 
growing  com,  protected  from  distress,  when,  ib. 
what  things  are  privileged  absolutely,  669—71. 

what  conditionally,  671. 
what  may  be  distrained  damage  feasant,  ib. 
who  may  distrain : 

the  grantee  of  a  fee  farm  rent,  672. 

recoverors  of  manors,  &c.,  ib. 

personal  representatives  of  tenants  of  freehold  rents,  or  lessors  for  years, 
673. 

•husbands  seised  in  right  of  their  wives,  674. 

tenants  pur  autre  vie,  ib. 

person  entitled  to  separate  herbage,  ib. 

tenant  in  common,  io. 

mortgagee,  when,  ib. 

commoner,  675. 

lessee  for  years  having  assigned,  cannot  distrain,  ib. 

tenant  from  year  to  vear,  underletting  from  year  to  year,  676. 

receivers  appointed  by  Court  of  Chancery,  ib. 

landlord  under  Coanty  Courts  Act,  ib. 

time  at  which  a  distress  for  rent  may  be  taken  at  common  law^  676. 

by  sUt.  8  Ann.  c.  14,  676,  7. 

must  be  taken  in  the  daytime,  677. 

may  be  made  within  twenty  years  after  right  accrued,  when,  ib. 

within  six  years,  when,  678. 

right  of  distress  not  extinguished  by  promissory  note,  or  by  aught  save 
agreement,  ib. 

place  where  a  distress  may  be  taken,  ib. 

must  be  taken  on  the  land,  t^. 

distraining  in  houses,  ib. 

distress  for  rent  before  administration  granted,  not  justifiable,  770. 

for  rent-service  or  rent-charge  on  land  in  different  counties,  678. 

on  land  in  possession  of  many  tenants,  i6. 
•     if  separate  demises,  distress  must  be  on  the  several  premises,  679. 

distress  by  landlord  of  cattle  depasturing  common  appendant  or  appur- 
tenant, f6. 
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who  may  distrain — eontinuecL 
of  fresh  snit,  679. 

how  to  proceed  when  goods  are  clandestinely  removed^  67d,  680. 
driving  the  distress  out  of  the  hundred,  680. 
remedy  for  the  same,  ib, 
evidence  of  fact  of  distress,  681. 
growing  crops,  i6. 

duties  of  persons  impounding  cattle,  ib, 

sale  of  distresses  for  rent  arrear  under  stat.  2  W.  &  M.  C..5...682. 
statute  does  not  affect  distresses  damage  feasant,  i& 
requisites  of  notice,  ib, 
how  time  is  reckoned,  682. 
swearing  of  appraisers,  683. 

party  may  replevy  after  five  days,  if  distress  not  sold,  ib. 
**  best  price,'*  683,  4. 
overplus,  684. 

sale  of  cattle,  11  Geo.  II.,  ib, 
sale  of  growing  crops  not  authorised  by  this  stat.^  ib, 
broker's  charges,  67  Geo.  III.  c.  93 . .  .685.    . 

abusing  the  distress,  and  thereby  becoming  a  trespasser  ab  initio,  687. 
stat.  11  Geo.  II.  c.  19,  s.  19,  giving  an  alternative  remedy,  688. 
Stat.  17  Geo.  II.  c.  38,  s.  8,  distress  for  relief  of  the  poor,  689. 
stat.  7  &  8  Vict.  c.  96,  s.  69,  distress  under  insolvent  act,  ib, 
trespass  will  not  lie  for  excessive  distress  merely  ib,,  1304. 

nor  for  irregular  distress,  where  irregularity  is  not  an  act  of  trespass^ 
1304. 
irregular  sale  of  distress  not  sufficient  conversion  to  maintain  trover, 

689, 1376. 
action  on  the  case  for  excessive  distress,  689. 

may  be  maintained  by  third  party  whose  goods  are  taken,  690. 

what  is  a  bar  to-  the  action,  ib. 

when  landlord  may  distrain  a  second  time,  ib, 
after  impounding,  tender  of  rent  and  costs  too  late,  689, 1214, 1219. 
meaning  of  term  "  sufficient  distress,**  in  stat.  4  Geo.  II.  c.  28,  s.  2, 

734. 
See  Pound  Bexach  and  Rescous. 

DISTURBANCE : 
of  common,  476. 
of  seat  in  pew,  1142. 

DITCHES : 

rule  concerning,  1297. 

DIVIDENDS : 

how  to  be  recovered  agdnst  assignees  of  bankrupt,  322. 
certificates  of  unclaimed,  where  filed,  217. 

DIVORCE : 

petition  for  divorce  now  supersedes  suit  for  divorce  under  old  law,  8,  n. 

for  judicial  separation  in  place  of  suit  for  divorce  k  mens&  et  thoro,  ib, 
by  Jewitsh  law,  proof  of,  20. 

husband  liable  to  pay  for  necessaries  after  a  judicial  separation,  with  a  decree 
for  alimony,  if  ihe  alimony  be  not  paid,  332. 

DOCK  WARRANT : 

where  transfer  of  property,  1294. 

induxBement  of,  will  prevent  stoppage  in  transitu,  when,  ib. 


1462  INDEX. 

DOCKET: 

of  jadgment,  when  necessary^  778^  9. 

DOMICILE : 

personal  property  distributed  according  to  law  of,  760. 

DONATIO  MORTIS  CAUSA : 
nature  of,  1333. 

good  though  coupled  with  a  trust,  ib, 
not  necessary  that  donor  should  be  actually  dying,  i&. 

DOOR: 

breaking  open,  rule  as  to,  1313,  4. 

DORMANT  PARTNER: 
liability  of,  1153,4. 

DOUBLE  RENT: 

stat.   11   Geo.  II.  c.   19,  s.  18,  tenants  holding  over  after  notice  given  by 
Uiemselves,  liable  to,  633.    See  Rbnt. 

DOUBLE  YEARLY  VALUE: 

tenants  wilfully  holding   over   after   determination  of   term,   630.      See 
Rent. 

DRAWEE  AND  DRAWER.    See  Bills  of  Excbanob. 

DRUGS : 

sale  of  certain  drugs  to  brewer  illegal,  63. 

DRUNKENNESS : 

ground  of  avoiding  bond,  should  be  specially  pleaded,  575. 

DURANTE  ABSENTIA: 
administration,  772. 

DURESS : 

money  extorted  by  duress  of  goods  recoverable,  92. 
plea  of,  to  debt  on  bond,  581,  2. 
mubt  be  of  the  person,  t6. 

DUTY.    Auction,  now  repealed,  198. 

DYERS: 

paiticular  lien  of,  1362.    ' 

general  by  usage  only,  1366. 

E. 

EARNEST: 

what  does  not  amount  to,  868. 

effect  of  receiving,  on  a  contract  for  purchase  of  a  chattel,  1335. 

EASEMENT : 

is  not  within  Statute  of  Frauds,  832,  850. 
enjoyment  of,  under  2  &  3  Will.  IV.  c  71, 1138. 
unity  of  possession  suspends  prescription,  1140,  1319. 
injury  to,  how  proved,  1146. 

EAST  INDIES: 

how  to  prove  deed  executed  there,  579. 

EFFECTS : 

when  want  of,  will  excuse  notice  of  dishonour  of  bill  or  cheque,  385. 
specific,  of  testator,  not  seizable  by  assignees  of  bankrupt  executor,  768. 
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EJECTMENT : 

nature  of  the  action,  691,  2. 

both  title  may  be  tried  and  possession  recovered,  692. 

procedure  in,  as  directed  by  the  C.  L.  P.  Act,  693. 

variance  in  description  of  premises,  id.,  n. 

requisites  to  support  an  ejectment,  694. 

necessity  of  right  of  possession  at  time  of  ouster,  ih. 

party  possessed  of  legal  estate  must  prevail,  ib, 

satisfied  terms  as  affected  by  8  &  9  Vict.  c.  112,  695,  6. 

plaintiff  must  recover  on  strength  of  his  own  title,  696. 

possession  is  good  against  all  who  cannot  show  good  title,  ib. 

now  far  tenant  may  dispute  landlord*8  title,  697. 

by  whom  action  may  be  brought,  698 — 704. 

for  what  things  it  will  lie,  or  will  not  lie,  704 — 6. 

no  pleadings  in,  705. 

uncertainty  of  description  amended  on  application,  ib, 

no  actual  entry  necessary  before  action,  706. 

proceedings  under  G.  L.  P.  Act,  where  tenant  holds  over  vexatiously,  722. 

what  tenancies  within  the  statute,  723. 

commencement  of  action  under  present  law,  693,  723. 

writ  when  to  be  served,  what  is  service,  723,  .4. 

how  to  be  directed,  693. 

time  for  appearance,  ib. 

no  Judgment  by  default  without  affidavit  of  service  of  writ,  725. 

under-tenant  receiving  writ  must  give  notice  to  landlord,  ib. 

persons  not  named  in  writ  may  appear  by  leave,  ib. 

who  said  to  be  in  actual  possession,  725, 6. 

in  case  of  vacant  possession,  726. 

defence  to,  ib.  . 

issue  joined  at  once  without  pleadings,  693. 
stat  15  &  16  Vict.  c.  76,  giving  ejectment  to  landlords  for  rent  in  arrear, 
726,  7. 

to  what  cases  it  applies,  727. 

where  the  possession  is  vacant,  729. 
Stat  11  Qeo.  11.  c.  19,  giving  power  to  justices  of  the  peace  to  put  landlord 
in  possession,  729,  730. 

remedy  of  tenant  for  wroof^ful  eviction,  730. 
evidence  required  by  plaintiff,  741. 

possession  prima  facie  evidence  of  seisin  in  fee  simple,  ib.  ' 

admissions  of  deceased  persons,  ib. 

counterpart  of  unexecuted  lease  evidence  of  lessor's  title,  ib.^  745. 
evidence  required  from  devisee  of  term,  ib. 

administrator,  743. 

tenant  in  elegit,  744. 

under  judgment,  745. 

landlord  against  tenant    need  not   give  evidence    of  title  prior  to 
lease,  ib. 

when  he  may  prove  title  by  parol,  746. 

evidence  uf  acts  of  ownership  upon  waste  adjoining  highway,  747. 

plaintiff  should  not  prove  more  than  enough  to  meet  defendant's  claim, 
748. 
evidence  for  defendant : 

it  is  enough  to  prove  subsisting  title  out  of  plaintiff,  755. 

mortgagee,  ib. 
verdict  in,  form  of,  756. 

plaintiff  may  recover  less  than  he  clafmed,  but  not  more,  756, 7. 

jury  may  find  damages  for  mesne  profits  to  day  of  trial,  757. 

>vhen  one  of  the  parties  does  not  appear,  ib. 
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judgment  in,  form  of,  757,  8. 
coart  will,  if  possible,  sapport  it,  756. 
execution  in,  ib, 

as  to  mode  of  executing  writ  of  possession,  ib. 
costs  equitably  imposed,  759. 

See    Error  —  Notice     to     Qcit — Statctb    or     Limitations  —  Mesne 
Profits. 

ELECTIONS.    /S;?tf  Bribery. 

in  municipal  corporations,  1085—9. 

when  mandamus  lies,  t&, 

quo  warranto  the  remedy  when  the  office  is  full,  1085,  1175. 

mandamus  where  election  merely  colourable,  ib* 

ELEGIT: 

ejectment  by  tenant  by,  704. 

tenant  by,  what  he  must  prove  in  ejectment,  744. 

ELOPEMENT : 

oi  wife,  liability  of  husband  for  debts  after,  329. 

EMBARGO : 

nature  of,  970. 

effect  of,  on  contract  of  insurance,  ib, 

ENGINES  (FIRE) : 

to  a  colliery,  whether  fixtures  or  not,  between  heir  and  executor,  1342. 

ENTRY : 

no  actual  entry  necessary  in  ejectment,  706. 

an  entry  generally  is  an  entry  for  the  whole  estate,  ib, 

when  barred  by  Statute  of  Limitations,  731.    See  Statute  or  Limitations. 

entry  iuto  part  is  a  suspension  of  rent,  but  not  of  a  covenant  to  repdir,  555. 

what  is  a  waiver  of  a  nght  of  entry  for  a  forfeiture,  717,  8. 

ENTRY  IN  BOOKS  OF  BUSINESS : 

by  deceased  persons,  of  payments  when  evidence,  753. 
eifect  of,  against  interest  of  party  making  it,  ib. 

EQUITY,  COURT  OF  : 

money  due  by  decree  of,  not  recoverable  in  action  of  debt,  569. 

decrees  specific  performance  of  contract  within  Statute  of  Frauds  after  part 

performance,  when,  833, 849,  853. 
how  paid  in  course  of  administration,  778. 

EQUITY  OF  REDEMPTION : 
release  of,  good  consideration,  45. 

ERROR: 

writ  of  error,  in  action  of  accoiint,  can  be  brought  after  second  judgment 

only,  6. 
writ  of  error  will  not  stay  execution  after   verdict  in  ejectment,   unless 

plaintiff  in  error  finds  bail,  759,  760. 

ESCAPE : 

action  on  the  case    for   damages  under  stat.  1  &  2  Vict.  c.  110,  s.  31^ 

607,  8. 
after  a  voluntary  escape,  defendant  cannot  be  retaken  on  a  Sunday,  1227. 
a  person  wrongfully  escaping,  may  be  taken  on  a  Sunday,  ib, 
is  an  act  of  bankruptcy,  when,  254. 
See  Resoous. 
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ESCROW : 

what  is  an,  576. 

where  conveyance  deed  of  a  leasehold  estate  is  delivered  as  an  escrow,  the 
title-deeds  vest  in  vendee,  1353. 

ESTOPPEL: 

replying  the  estoppel  to  nil  habnit  in  tenementis, 
in  covenant,  557. 

in  debt  for  rent  plaintiff  may  demnr,  628. 
assignee  of  reversion  may  take  advantage   of  estoppel  rnnning  with  the 

land,  567. 
what  is  necessary  in  order  to  give  a  party  the  benefit  of  an  estoppel,  558. 
where  the  estoppel  will  not  operate,  558,  9. 
when  party  is  estopped  from  disputing  execntion  of  a  deed,  742. 
a  verdict  fonnd  in  trespass  on  any  fact  or  title,  distinctly  put  in  issue  may  be 
pleaded  as  an  estoppel  in  another  action  between  the  same  parties,  1310. 
where  judgment  not  conclusive,  unless  pleaded  as  an  estoppel,  ib, 
by  recital  in  a  deed,  ib, 

ESTOVERS : 

common  of,  465. 

EVICTION : 

lessee  may  plead  eviction,  but  not  a  mere  trespass,  in  bar  to  covenant  for 

rent  arrear,  555. 
eviction  of  part  no  plea  to  covenant  for  non-repair  of  other  part,  ib, 
plea  of,  in  debt,  626. 
plea  of,  in  bar  to  avowry  for  rent,  1216. 

EVIDENCE: 

parol  declaration  of  auctioneer  not  admissible  to  vary  written  memorandam 

of  sale,  198. 
parol  evidence  not  admissible  to  vary  bill  of  exchange,  421. 

to  written  agreement  which  ought  to  have  been  stamped,  1323. 

nor  of  a  bond,  in  trover  for  the  bond^  though  notice  given  to  pro- 
duce, 1378. 
evidence  of  ownership  of  a  ship,  ib. 
in  petition  for  divorce  for  adultery,  12. 
in  actions  by  and  against  assiffnees  of  bankrupts,  324y,  et  seq, 
in  trover  by  assignees  of  bankrupts,  ib. 
of  plea  of  bankruptcy,  324«. 
in  actions  on  bills  of  exchange,  418. 
on  promissory  notes,  437. 
against  carriers,  461. 
by  and  against  commoners,  483. 
of  covenant,  563. 

plaintiff  can  recover  only  secundum  allegata  et  probata,  563,  4. 
in  debt, 

on  foreign  judgment,  571. 

on  bond,  575—80. 
on  statute  against  bribery  at  elections  of  members  of  parliament,  639. 
in  actions  for  deceit,  642 — 6. 
in  detinue,  662. 
in  ejectment,  741,  et  seg.    See  EjBCTMEfiT. 

on  part  of  plaintiff,  ib, 

on  the  part  of  the  defendant,  755. 
in  trespass  for  mesne  profits,  761. 
in  actions  by  and  against  executors,  799. 
effect  of  parol,  of  a  variation  or  waiver  of  written  contract,  875. 
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in  actions  on  policies  of  insurance^  1025. 

the  policy,  ib, 

the  interest  of  the  insured,  ib, 

the  loss,  1027. 
libel,  1054. 

defendant  may  prove  an  apology  made  or  offered,  ib. 

what  may  be  proved  under  Not  Gailty,  1()62. 

against  newspaper  printers,  publishers,  &c.,  1066. 
maIicioa«  prosecution,  1080. 
seduction,  1126. 
nuisance,  1146. 
relating  to  partners,  1166. 
quo  warranto  informations,  1193 — 6 
replevin, 

under  avowry  for  rent  arrear,  1215. 

under  pleas  of  non  dimisit,  non  tenuit,  1217,  8. 

under  tender  of  arrears,  1219,  20. 
in  actions  for  rescous,  1226. 

plaintiff  must  prove  the  original  cause  of  action,  ib. 

the  writ  and  warrant,  ib, 

the  manner  of  the  arrest,  ib. 

the  damage  sustained  by  the  rescue,  1228. 
in  actions  under  Merchant  Shipping  Act,  1237. 
under  Seamen's  Wages  Act,  1240. 
for  slander,  1268. 
of  trespass,  1323. 
of  trover,  1372. 

EXCESSIVE  DISTRESS: 
action  for,  689,  1304. 
trespass  will  not  lie  for,  ib. 

EXCHEQUER : 

condemnation  in,  alters  property  in  goods,  1303,  1335. 

EXCHEQUER  BILL : 

property  in,  passes  by  delivery,  1351. 

EXECUTION : 

when  execution  and  act  of  bankruptcy  on  same  day,  priority  may  be 

inquired  into,  252. 
taking  prisoner  in  execution,  satisfaction  of  judgment,  616,  622. 
^oods  of  debtor  bound  by  delivery  of  writ  of,  1335. 
m  action  of  account,  6. 

suffering  of,  when  act  of  bankruptcy,  238,  305. 

if  perfected  by  seizure  and  sale,  protected  against  assignees  of  bankrupt,  304. 
but  not  if  procured  by  bankrupt,  305. 

EXECUTOR : 

action  of  account  lies  by  executor,  and  b^  executor  of  executor,  3. 

and  against  executor  of  guardian,  bailiff,  or  receiver,  ib. 

but  not  by  one  executor  against  his  co-executor,  ib. 

of  assumpsit  does  not  abate  by  death  of  plaintiff,  executor  may  con- 
tinue, 161. 
nature  of  interest  of  executor,  767. 

bound,  though  not  named,  ib. 

may  commence  action  before  probate,  ib. 

may  release  or  take  release  or  pay  a  debt  of  testator,  t^. 

act  of  one  binds  all,  767,  8. 
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nature  of  interest  of  etiecaioT— continued, 

execotors  have  joint  interest  in  estate  of  deceased  which  survives 

768. 
are  trustees  of  residue  undisposed  of  for  persons  entitled  under  statutes 

of  dibtributioDS,  769. 
payment  to,  discharge  of  dehtor,  ib, 
goods  of  testator  cannot  be  seized  for  executor's  debt»  uuless  he  has 

converted  them,  768. 
if  be  becomes  bankrupt,  specific  e£Pects  of  testator  cannot  be  seized,  ib, 
property  vests  in,  from  death  of  tcHtator,  769. 
executor's  interest^  how  transmissible,  770. 
executor  of  executor^  power  of,  ib, 
when  administration  de  bonis  non  is  necessary,  770,  1. 
administrator  de  bonis  non  may  sue  out  sci.  fa.,  when,  771. 
limited  or  temporaiy  administrations, 
during  minority  of  executor,  772. 
ahsence  of  executor  beyond  sea,  ib, 
pending  litigation,  773. 
during  lunacy,  ib, 
fresh  probate, 

granted,  when,  774. 

executor  de  son  tort,  cases  of,  ib, 

what  acts  will  constitute,  775,  6. 

question  for  a  jury  to  decide,  775,  n. 

party  receiving  a  debty  to  provide  for  funeral  of  deceased,  not  liable  as 

when,  ib, 
acts  of,  will  not  bind  real  executor,  when,  ib, 
an  agent  of  executor  cannot  be  charged  as,  776. 
must  be  declared  against  as  rightful  executor,  ib, 
disposition  of  the  estate  of  deceased,  777. 
order  of  payment,  777 — 81. 
admission  of  assets, 

sperate  and  desperate  debts,  78 1 . 
judgment  against  executor  by  default  is,  782. 
executor  paying  interest  on  a  bond,  effect  of,  ib, 
mere  submission  to  arbitration  is  not,  783. 
actions  by  executors  and  administrators,  784. 

against  trespassers  for  injuries  done  to  goods,  real  estate,  or  person  of 

deceased,  784,  5. 
when  executor  must  sue  in  his  individual  or  representative  character, 

785,  788. 
executor  of  tenant  for  life  may  recover  proportion  of  rent  reserved,  786. 
executor  may  have  an  action  of  account,  ib, 

may  sue  in  assumpsit  attorney  for  insufficiency  of  title  to  estate 

purchased  by  deceased,  787  ;  or  vendor  for  loss,  t^. 
may  sue  for  breach  of  collateral  covenant,  ib, 
but  not  on  covenant  running  with  the  land,  ib, 
executors  must  ioin  in  bringing  actions,  though  all  have  not  preyed,  788  ;  or 

are  infants,  io, 
joining  several  causes  in  one  action  by  executors,  789. 

where  money  recovered  on  each  count  will  be  assets,  the  counts  may 
be  joined,  ib, 
actions  against  executors  and  administrators,  ib, 
by  legatee  of  a  specific  chattel,  790. 
nut  for  a  distributive  share  of  intestate*s  property  against  executor  or 

administrator,  ib, 
or  for  legacy  generally,  t&. 
VOL.  II,  3  G 
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actions  against  executors  and  administrators — continued, 

neglect  to  distribute  effects  among  next  of  kin  without  decree  of  court, 
no  breach  of  administration  bond,  790. 

eiecutor  may  render  himself  liable  in  equity  for  legacy  by  admitting 
assets,  783,  n. 

when  acting  executor  is  responsible  for  his  co-executor^  791. 

trespass  for  wrong  done  by  deceased,  when,  t^. 

action  on  special  promise  of  executor  in  writing,  792. 
what  causes  of  action  may  be  joined  against  executors,  792,  3. 
what  executors  are  to  be  made  defendants,  794. 

infant  executors  must  defend  by  guardian,  i6. 
right  of  retainer, 

executor  may  retain  assets,  when,  798. 

executor  de  son  tort  cannot  retain  for  his  own  debt,  ib, 

a  promise  to  charge  executor  personally  must  be  in  writing,  837. 
pleadings, 

plea  of  plene  administrayit,  794. 

must  specially  plead  a  bond  or  debt,  795. 

executor  may  confess  judgment,  when,  796. 

may  plead  puis  darrein  continuance,  ib. 

how  time  is  computed  under  a  plea  of  the  Statute  of  Limitations,  153, 
797. 

in  case  of  administrator,  797. 
eyidence, 

legal  evidence  of  the  will,  what,  799.    See  Probatb. 

retainer  may  be  given  in  evidence  under  a  plea  of  plene  administravit, 
801. 

assets  mean  legal  assets  at  once  available,  ib. 

in  actions  by  and  against  executors,  the  character  in  which  they  sue  is 
not  in  issue,  unless  specially  denied,  815. 
judgment, 

on  plea  of  plene  administravit,  815. 

de  bouis  testatoris,  602. 
costs, 

where  executor  is  nonsuited,  ib. 

by  Stat.  3  &  4  Will.  IV.  c.  42,  s.  31  . .  803. 

EXECUTOR  DE  SON  TORT.    See  Executor. 

EXEMPLIFICATION : 

of  probate,  where  evidence,  800. 

EXPRESS: 

malice,  where  not  necessury  to  prove,  1064,  n.,  1268,  Ol 
libel  itself  may  prove  malice,  1051. 
where  necessary,  1081. 
warranty.    See  Warranty. 

breach  of,  in  insurance,  1005. 

time  of  sailing,  ib, 

safety  of  ship  at  particular  time,  1003. 

to  depart  with  convoy,  1004. 

neutial  property,  1006. 

EXTRA  PAROCHIAL: 

persons  cannot  claim  pew,  1142. 

F- 
FACTOR.    See  Broker— Aobnt— Principal. 
foreign  and  home,  804. 
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how  paid  usually,  804.  i 

how  aoder  a  dd  credere  commission,  i&. 
meaning  and  effect  of  del  credere  commission,  804,  5. 
not  necessary  that  the  commission  shoald  he  in  writing,  806. 
difference  between  factor  and  broker,  t6.,  808. 
factor  may  sell  by  credit,  807. 
.    general  authority  to  sell  at  his  discretioni  806. 
qwere  whether  to  repay  himself,  ih, 
floods  consigned  to  joint  factors,  ib, 
sale  by  factor  creates  a  contract  between  bayer  and  seller,  ib, 

even  for  an  unknown  principal,  808. 
purchaser  has  right  of  set-off  against  iactor,  when,  ih, 
not  against  a  broker,  tb. 

factor  for  foreigner,  unless  dealing  expressly  as  agent,   is  personally  re- 
sponsible, 809. 
liability  of  an  unknown  principal,  when  discovered,  810. 
agent  may  make  himself  personally  responsible,  810,  1. 
person  contracting  as  agent  cannot  sue  as  principal,  wiUiout  giving  notice 

that  he  is  party  interested,  811. 
lien  of  factor, 

exists  while  leictor  has  possession  of  the  goods,  812,  3. 

when  foctor  under  a  del  credere  commission  has  lien  on  the  price^ 
813. 

does  not  exist  for  debts  due  prior  to  his  becoming  factor,  814. 
liability  of  the  principal, 

as  to  pledging  goods  by  persons  not  the  actual  proprietors,  under 
Factors'  Act,  806,  6,  816,  6. 

what  constitutes  an  "  intrusting  with,"  816,  7. 

to  what  pledge  of  documents  statute  extends,  817,  8. 

true  owner  may  recover  good^  from  £Eu;tor  before  aale,  818,  821. 

as  to  bond  fide  advances  upon  goods,  stat.  6  &  7  Vict  c.  39,  818,  9. 

bill  of  lading,  &c.,  documents  of  title^  819,  820. 

FALSE  IMPRISONMENT : 
definition  of,  919. 

nature  of  action  for,  and  when  it  may  be  maintained,  ih,  j 

unlawful  detention,  ib.  ...  i 

when  an  arrest  on  mesne  process  amounts  to  false  imprisonment,  ib,  \ 

lies  against  sheriff,  ib, 
also  against  officer  of  an  inferior  court,  ib, 
if  sheriff  arrests  wrong  person  this  action  lies,  ib, 
lies,  though  person  arrested  liffirms  himself  to  be  person  intended,  919, 

920." 
where  party  pretends  to  be  person  named  in  writ,  goes  voluntarily  with  j 

constable,  no  action  lies,  920. 
or  has  been  sued  by  a  wrong  name,  ib,  * 

or  voluntarily  attends  and  gives  bail  when  required,  920,  1.  i 

where  plaintiff  ^ives  a  release,  and  afterwards  sheriff  arrests  defendant,  j 

he  is  liable,  921.  ^  I 

an  inhabitant  of  any  of  the  dominions  of  Oreat  Britain  may  bring  this  I 

action  in  superior  courts  in  England,  ib, 
though  the  cause  of  action  arose  beyond  seas,  ib, 

action  lies  against  overseers  of  poor  in  certain  cases,  922.  i 

against  an  attorney  and  his  client  for  suing  out  an  ill^al  ca,  sa,,  ib, 
false  unrest  on  charge  of  robbery,  ib,,  937,  8. 
where  a  prisoner  in  execution  is  voluniarily  allowed  by  gaoler  to  escape, 

he  cannot  be  retaken,  ib. 
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nature  of  action  for,  and  when  it  may  be  maintained — wnHmiad. 
seetu  on  caption  in  mesne  process,  922. 
what  arrests  on  a  Sunday  are  actionable,  ib. 
if  party  taken  after  return-day  of  writ,  023. 
where  conrt  has  jurisdiction,  but  proceeds  erroneously,  action  does  not 

lie,  ib. 
alitor  where  no  jurisdiction,  %b. 
with  regard  to  liability  of  magistrates,  tb,,  924. 
cases  of  statutory  protection,  924,  5. 
when  action  lies  against  commissionen  of  bankrupt,  925. 
against  officer  or  judge  of  county  court,  926. 
against  captain  of  man-of-war,  tb, 
when  imprisonment  at  first  legal,  ih. 
statutes  relating  to  the  action  for  false  imprisonment,  il. 

in  actions  against  majtistrates  notice  must  be  given,  927,  8. 

requisites  of  notice,  ^. 

magistrate  may  within  a  month  tender  amends  or  pay  into  court,  929. 

give  evidence  of  such  under  general  issue,  ib, 

proof  of  notice  and  of  right  venue  by  plaintiff  requisite  to  enable  him 

to  maintain  action,  ib, 
before  action  against  constable,  &c.,  acting  under  a  warrant  of  J.  P., 

demand  must  be  made  to  see  warrant,  929,  30. 
what  "  officers  *'  are  privileged,  930,  1. 
action  must  be  brought  within  six  months,  when,  931. 
from  what  time  the  six  months  begin  to  run,  932. 
secretarv  of  state  not  J.  P.  within  statute,  929,  n. 
statute  does  not  extend  to  actions  of  assumpsit,  930,  n. 
pleadings : 

venue  must  be  local,  932. 

general  issue,  933. 

special  matter  given  in  evidence,  ib, 

words  <'  by  statute  "  must  be  inserted  in  mai^gin  of  plea,  ib* 

cannot  be  pleaded  together  with  special  pleas,  933. 

what  this  plea  puts  in  issue,  ib. 

plea  of  justification  must  admit  trespass,  933,  4. 

where  trespass  is  justified  under  an  authority,  authority  must  be  shown. 

934. 
difference  of  pleading  of  justification  by  party  to  cause,  stranger,  of 

officer,  ib, 
difference  of  pleading  where  justification  is  founded  on  process  out  of 

the  superior  courts,  or  inferior,  934,  5. 
or  on  process  out  of  foreign  courts,  936. 
form  of  process  in  general,  936. 

when  constable  justified  in  arresting  for  felony  without  warruit,  tb. 
when  private  person,  937^  8. 
address  of  warrant,  ib, 

circumstances  justifying  constable  or  officer,  938,  9. 
in  this  action  limitation  is  four  years,  939. 
if  damages  recovered  under  408,  plaintiff  not  entitled  to  costs  without  oerti* 
ficate,  37, 940. 

FALSE  REPRESENTATION.    See  DxcKit. 

FAST  DAY : 

bill  doe  on,  payable  on  day  preceding,  398. 

notice  of  dishonour  may  be  given  the  day  after^  401. 
FEES : 

action  for,  71. 
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FEE-FARM  RENT : 
import  of,  667,  n. 

FEME  COVERT : 

where  considered  as  feme  sole,  338 — 14. 
cannot  bind  herself  by  bill,  361. 
See  Baron  and  Fsmb. 

FENCES : 

escape  of  cattle,  through  defect  of,  1202. 
obligation  to  repair,  1203. 

FIRE: 

carrier,  when  answerable  for  loss  by,  443. 

but  not  shipowner,  451. 

rent  of  premises  destroyed  by,  494,  5, 138«^. 

insurance  against,  1044. 

policy  of  insurance  against,  how  rendered  void,  ih* 

loss  by,  in  marine  insurance,  974. 

FISHERY : 

right  of  fishing  in  the  sea,  822. 
several  fishery  in  an  arm  of  the  sea,  822,  3. 
right  of  fishing  in  fresh  rivers,  823. 
several  fishery,  824. 

may  pass  as  appurtenant  to  a  manor,  t5« 

trespass  for  injury  to,  t6. 

is  an  incorporeal  hereditament^  ib, 

what  passes  by  grant  of,  ib. 
free  fishery,  825. 

trespass  will  lie  for  injury  to,  827. 
common  of  fishery,  what,  ib. 

trespass  will  not  lie  for  injury  to,  t5. 
ancient  weirs  in  public  rivers,  ib, 

FIXTURES : 

damages  for  distraint  of,  how  measured,  669,  n. 
agreement  for  sale  of,  not  within  Statute  of  Frauds,  852,  4, 
how  to  be  described  in  declaration  in  trespass,  1306. 
whataie,  1341. 

as  between  heir  and  executor,  ib, 

as  between  executor  and  tenant  for  life,  &g.,  1341,  2. 

as  between  landlord  and  tenant,  1343,  4. 

things  fixed  by  tenant  removable  during  the  term,  1344,  5. 

trade  fixtures,  1344. 
where  tenant  has  to  deliver  up  in  repair,  what  it  includes,  1346. 
what  are  not,  as  between  preceding  and  succeeding  incumbents,  1347. 
pass  by  conveyance  of  the  freehold,  1347,  8. 
whether  affixed  before  or  after  mortgage.  312,  n. 
not  within  reputed  ownership  claube  of  baukrupt  act,  287,  293. 

FLEET  BOOKS : 

not  evidence  of  marriage,  11. 
transferred  to  registrar-general,  12. 

FORBEARANCE  : 

of  suit,  when  a  consideration.    See  CoNstDXHATloN. 

is  within  the  2nd  clause  of  the  4th  section  of  Statute  of  Frauds,  838. 

FOREIGN  BANKRUPTCY.    ^S^  Disoharor  or  BAWKauFT, 
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FOREIGN  BILL  OF  EXCHANGE : 
form  of,  360. 
stamp,  370. 

acceptance  of,  most  now  be  in  writing,  380. 
protest,  406,  7. 

FOREIGN  JUDGMENT: 
action  on,  72,  571. 
proof,  671. 

FOREIGN  LAW : 

party  availing  himself  of,  mast  take  it  as  he  finds  it,  160. 

what  is  discharge  of  debt  in  foreign  country  is  discharge  eveiywhere,  d84p. 

when  it  regulates  contract  made  here,  393. 

FOREIGN  MARRIAGE : 
proof  of,  20. 

FOREIGNER : 

wife  of,  when  liable  as  feme  sole,  340,  1. 

FORFEITURE : 

what  shall  be  a  waiver  of,  717,  8. 
the  law  inclines  against,  718. 

landlord  must  do  some  act  affirming  tenancy  before  he  can  claim  forfeiture 
for  any  breach,  ib. 

FORGERY : 

where  party  paying  money  on  forged  instrument  may  recover  it,  104  6. 
payment  under  probate  of  forged  will,  good,  766. 
forged  acceptance  of  bill,  420. 

FRANCE : 

no  days  of  grace  in,  399. 

indorsement  of  a  bill  in  blank,  by  law  of  France,  conveys  no  property  in  the 
biU,  393. 

FRAUD: 

defence  on  ground  of,  must  be  specially  pleaded,  133. 
what,  in  false  representation,  643. 
in  all  cases  a  question  fbr  jury,  240. 
evidence  of,  in  case  of  bankruptcy,  241. 

FRAUDS,  STATUTE  OF : 

of  the  persons  who  are  supposed  to  have  drawn  this  statute,  828. 
first,  second,  and  third  sections,  and  8  &  9  Vict.  c.  106,  s.  3,  relating  to 
parol  demises,  assignments,  and  surrenders,  829 — 35. 

leases  for  three  years  how  affected  by  second  section,  829. 

leases  required  by  law  to  be  in  writing  must,  since  Act,  1845,  be  by 

deed,  t&. 
meaning  of  word  lease  in  first  section  of  statute,  ib, 
where  lease  does  not  exceed  three  years  from  making,  it  is  within 

second  section,  ib. 
a  lease  of  turnpike  tolls  need  not  be  by  deed,  830. 
parol  lease  for  three  years  from  a  future  day  is  void  by,  ib, 
a  parol  lease  not  exceeding  three  years  is  an  interest  in  land  within  the 

fourth  section,  ib, 
a  lease  under  seal  need  not  be  signed,  ib, 
meanine  of  term  uncertain  interest  in  land,  831. 
a  mere  licence  is  not  within  the  statute,  832. 

lea-io  for  more  than  three  years  enures  as  a  tenancy  from  year  to  year, 
on  the  terms  of  the  lease,  ib. 
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first,  second,  and  third  sections,  and  8  &  9  Vict.,  c.  106 — continued, 

after  part  performance  and  entry  specific  performance  of  a  parol  lease 
may  be  decreed,  833. 

cancelling  a  lease  merely  is  not  a  surrender,  834. 

parol  assignment  of  a  lease  from  year  to  year  is  void  under  section  3,  ib, 

so  is  a  parol  surrender,  ib. 

surrender  by  operation  of  law,  ib. 
fourth  section,  835. 

both  the  promise  and  the  consideration  must  be  in  writing,  836,  858. 

there  must  be  a  good  coDsideration  for  the  promise,  836. 

its  effect  is  not  to  avoid  the  contract  but  to  prohibit  an  action,  ib. 

oral  contract  made  abroad  cannot  be  enforced  here,  ib, 

objection  that  there  is  no  note  in  writing,  need  not  be  pleaded,  ib, 
as  to  charging  executor  upon  special  promise,  837. 

leading  case  thereon,  ib. 
as  to  charging  defendant  on  special  promise  to  answer  for  another  person,  838. 

applies  to  collateral,  not  to  original  promises,  t^. 

cases  within  this  clause,  838—42. 

cases  not  within,  842 — 8. 

what  amounts  to  an  original  promise  within  this  section,  842. 

meaning  of  term  collateral  promise,  843. 

the  person  for  whose  debt  the  collateral  promise  is  made  must  still 
remain  liable,  i6. 

cases,  where  guarantee,  &c.,  subsidiary  to  some  other  transaction^  not 
within  the  statute,  844. 

del  credere  commission  need  not  be  accepted  in  writing,  847. 

a  promise  made  to  the  debtor  himself  not  within  the  section,  848. 

declaration  must  be  special,  ib, 
as  to  charging  any  person  upon  agreement  made  in  consideration  of  mar- 
riage, t^. 

this  clause  does  not  extend  to  mutual  promises  to  marry,  ib, 

specific  performance  of  a  parol  aute-nuptial  coutract  will  be  decreed 
alter  part  performance,  849. 

marriage  alone  not  part  performance,  ib. 
upon  contract  or  sale  of  land,  ib, 

an  agreement  for  sale  of  growing  crops,  850. 

part  performance  will  not  take  case  out  of  the  statute  at  law,  853. 

secua  in  equity,  ib. ;  but  indebitatus  assumpsit  lies,  ib. 

sale  of  shares,  855. 
upon  agreement  not  to  be  performed  within  the  year,  ib. 

when  the  agreement  is  to  be  performed  on  a  contingency,  ib, 

word  "  performed  **  means  a  complete  performance  by  both  parties,  857. 
agreement  mu>t  be  in  writing,  858. 

meaning  of  word  "  agreement "  in  this  section,  ib. 

Mercantile  Law  Amendment  Act,  1856,  ib, 
seventeenth  section, 

as  to  contract  for  sale  of  goods,  wares,  and  merchandises,  860,  9. 

stat.  9  Geo.  IV.  c.  14,  s.  7,  on  this  subject,  861. 

executory  contracts  within  this  clause,  ib, 

shares,  not  wares,  862. 

what  shall  be  considered  as  acceptance  and  receipt,  862,  3,  4,  5,  6, 
7,8. 

acceptance  where  the  goods  are  in  the  possession  of  the  vendee  before 
sale,  863. 

a  purchase  of  various  articles  each  under  10/.  is  within  statute,  864. 

acceptance  where  the  goods  remain  in  possession  of  the  vendor,  865. 
where  they  are  in  the  bands  of  a  bailee  at  the  time  of  sale,  867. 
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FRAUDS,  STATUTE  OF-^mtinued. 
MYenteenth  section — continued. 

receipt  by  carrier  not  acceptance,  867. 
what  a  pHft  payment,  868. 
note  in  writing  of  bargain,  ib, 

the  consideration  need  not  be  in  writing  under  this  section,  tS. 
signature,  what  sufficient,  869. 

the  plaintiff  need  not  sign,  870. 
place  of  signing  immaterial,  ib, 
agent,  who  is  deemed  snch,  871. 

when  auctioneer  is  the  agent  of  both  parties,  ib. 
when  broker,  873. 
bought  and  sold  notes,  873,  4. 
must  be  a  third  party,  872. 
he  need  not  be  authorised  in  writing,  873. 
effect  of  parol  evidence  of  yariation  or  waiver  of  a  written  contiacty  875. 
fifth  section,  relating  to  execution  of  wills,  881. 
as  to  wills  made  before  1838,  ib, 
devises  of  lands,  what  such  within  this  dauae,  881,  2. 
must  be  in  writing,  ib, 
in  what  cases  a  surrender  of  copyhold  estates  to  use  of  wills  necessaiy, 

881. 
signature,  what  sufficient,  882. 
attestation  and  subscription,  what  required,  883. 
in  the  presence  of  devisor,  what  deemed  sufficient,  885. 
whether  the  subscription  is  properly  performed  is  question  for  the  joiTj 

886. 
by  three  or  more  witnesses,  who  are  sufficient,  887. 
tney  must  have  the  use  of  their  reason,  ib. 
roust  have  religious  belief,  ib, 

effect  of  conviction  of  infamous  crime  and  interest,  888. 
of  proof  by  attesting  witnesses,  889. 
sUt.  20  &  21  Vict.  c.  77,  ss.  61—4,  890, 1. 
sixth  section,  relating  to  revocation  of  wills,  891. 
what  required  to  make  a  valid  revocation,  892. 
by  other  will,  ib, 
requisites  of  such  will,  tb, 
or  codicil,  ib, 
or  other  writing,  893. 
burning,  tearing,  or  obliterating,  893. 
it  must  be  shown  that  the  act  was  done  animo  revocandi,  ib, 
what  amounts  to  a  revocation,  894,  5. 
implied  revocations,  895. 

when  act  done  by  testator  inconsistent  with  the  dispositions  made 

by  the  will,  896. 
a  total  change  in  circumstances  of  testator's  family,  ib, 
what  are  snch,  896,  7,  8. 
how  wills  may  be  annulled,  890. 

parol  evidence  inadmissible  to  show  that  testator  did  not  intend  to 
revoke  or  annul,  ib, 
new  Wills  Act,  1  Vict.  c.  26,  as  to  wills  made  after  1837,  899. 
general  object  of  this  statute,  ib, 
meaning  of  word  "  will,"  in  first  section,  900. 
definition  of  resl  estate,  &c.,  ib, 
statutes  repealed  by  this  act,  ib, 

power  to  dispose  of  all  property  possessed  by  testator  at  his  death,  ib. 
who  c^n  make  a  will,  901. 
how  to  be  made,  executed,  and  attested,  902. 
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new  Wills  Act,  1  Vict.  c.  26,  as  to  wills  made  after  IQS7 --continued. 
Lord  St.  Leonards*  Act,  15  Vict.  c.  24,  902,  3. 
no  publication  of  will  now  necessary,  903. 

appointments  under  a  power  by  wiU  to  be  executed  as  other  wills,  ib, 
wills  of  seamen,  ib, 

gift  or  legacy  to  attesting  witness  void,  ib. 
executor  may  prove  execution  of  a  will,  904. 
what  amounts  to  a  revocation,  ib. 
efifect  of  obliteration,  interlineation,  &c.,  ib. 
manner  of  reviving  a  revoked  will,  ib. 
will  to  be  considered  as  having  been  executed  immediately  before  death 

of  testator,  905. 
what  to  be  included  in  the  word  land,  i6. 
effect  of  devise  without  words  of  limitation,  t&. 
meaning  of  words  **  die  without  issue,**  ib. 
devise  of  an  estate  tail  when  not  to  lapse,  ib, 
as  to  lapsing  of  other  devises  and  bequests,  906. 
when  re-executed  will  shall  be  deemed  to  have  been  made,  ib, 

FRAUDULENT  AGREEMENTS  : 

considered  in  same  light  as  illegal,  64. 

FRAUDULENT  CONVEYANCE  : 
where  act  of  bankruptcy,  227,  239. 

FRAUDULENT  MISREPRESENTATION.    See  Deceit. 
goods  obtained  by,  no  property  passes,  272. 

FRAUDULENT  PREFERENCE  : 
what  amounts  to,  248 — 51. 

not  a  "dealing  with"  bankrupt,  within  133rd  section  of  12  &  13  Vict, 
c.  106,  300,  2,  3. 

FREE  FISHERY : 

meaning  of  the  term,  825. 
remarks  of  Mr.  J.  Blackstone  thereon,  ib, 
and  of  Mr.  Haigrave,  ib, 

FREE  WARREN : 

franchise  of,  explained,  908. 
of  free  warren  on  the  lands  of  the  kin^,  908,  9. 

persons  exercising  right  of,  not  withm  stat.  1  8e  S  Will.  IV.  c.  32,  i.  35^ 
912. 

FREIGHT: 

insurance  of,  962. 

may  be  insured  for  part  of  a  voyage,  963. 

when  homeward,  p<Hicv  on,  attaches,  964. 

mortgagee  or  vendee  of  ship  when  entitled  to  accruing  freight,  1235. 

master  nas  no  claim  on  for  wages,  &c.,  1242,  n. 

mother  of  wages^  in  what  cases^  1242. 

FRESH  RIVERS: 

soil  of,  to  whom  it  belongs,  824. 

FRIENDLY  SOCIETIES: 

property  of,  in  possession  of  bankrupt,  does  not  pass  to  assignees,  277. 

FUNERAL  EXPENSES  : 
limit  of,  777. 

what  allowed  as  against  a  creditor,  ib, 
VOL.  II.  8  H 


1476  INDEX. 

G. 
GAME: 

opinion  of  Blackstone  fts  to  the  property  of  the  ganjue  being  Tested  in  the 

king  alone,  907. 
where  right  of  taking  game  can  be  exercised,  909. 
any  person  having  certificate  may  kill  gjime,  910. 
what  considered  game  for  purposes  of  this  act,  ib, 
lessor's  riffht  to  kill  game,  910,  1. 

penalties  for  killing  game  or  possessing  at  improper  seasons,  915,  6. 
penalties  for  trespass  in  search  of  game,  woodcocks,  snipes,  6tc.,  911. 
penalties  imposed  by  Certificate  Act,  916—8. 
right  of  demanding  to  see  certificate,  917. 

GAMEKEEPERS: 

not  entitled  to  notice  of  action  under  1  &  2  Will.  IV.  c.  32,  914. 
appointment  and  authority  of,  ib. 

GAMING : 

money  lost  at,  bad  consideration  for  a  bond,  586 ;  or  a  bill,  377. 
statutes  against,  concerning  bonds,  bills,  notes,  &c.,  377,  587. 

GENERAL  AVERAGE : 
meaning  of,  949. 

GENERAL  ISSUE  :       • 

by  statute,  plea  of,  in  assault,  30, 1. 

magistrates  not  deprived  of,  plea  of,  932,  3. 

what  may  be  given  in  evidence  under  in  assumpsit,  since  new  rules,  128L 

in  case  against  carrier,  461. 

no  general  issue  in  covenant,  560. 

in  debt  on  bond,  571. 

in  debt  on  simple  contract,  570. 

in  case,  for  malicious  prosecution,  1079. 

replevin,  1217.* 

slander,  1267. 

in  trespass,  q.  c.  f.,  1307. 

in  trover,  1359. 

GENTOO : 

deposition  of,  where  admissible,  887. 

GIFT: 

verbal,  effect  of^  1333. 

GLEANING : 

no  right  of,  by  common  law,  1301. 

GLEBE: 

neglect  to  cultivate,  not  actionable,  49. 

GOOD  FRIDAY : 

bill  due  on,  to  be  presented  on  previous  day,  398. 

notice  of  dishonour,  good  by  statute  on  following  day,  401. 
GOODS: 

what  deemed  acceptance  of,  862. 

GOODS  AND  CHATTELS : 

what  are,  within  the  bankrupt  act,  274,  287. 
GOODS  SOF.D  AND  DELIVERED : 

indebitatus  assumpsit  for,  75. 

fraudolently  on  credit,  trover  lies  foe,  before  credit  expires^  76L 
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where  honk  fide  on  credit,  action  cannot  be  oudntained  tintil  after  expiration 
of  credit,  75,  9, 

GOODS,  WARES  AND  MERCHANDIZE : 
what,  within  Statute  of  Frauds,  862. 
what  an  acceptance  of,  862—8. 

GRANT : 

when  fraudulent,  under  bankrapt  laws,  227,  239. 
of  right  of  way,  1346. 

covenant  not  implied  from  word  ''  grant,"  when,  499. 
where  jury  entitled  to  presume  grant,  1134. 

GROSS: 

common  in,  nature  of,  465. 
no  ejectment  for,  705. 

GROUSE : 

not  bird  of  warren,  908. 

GROWING  PRODUCTS : 

cannot  be  distrained  for  rent,  669. 
qtusre,  whether  for  annuity,  670. 

GUARANTEE : 

may  be  in  writing,  838. 

what  sufficient,  838,  858,  9. 

trover  for  unstamped  guarantee,  damages,  I378« 

GUARDIAN  : 

in  socage,  account  against,  2,  &  n. 

ejectment  by,  701. 

so  by  testamentary,  ib. 

infant  executor  must  defend  by,  794. 

of  union,  empowered  to  hold  real  property  for  benefit  of  paxisfa,  699. 

GUARDIANS  OF  THE  POOR  : 
quo  warranto  lies  asainst,  1176. 
also  to  clerk,  w, 

GUEST: 

goods  and  money  of,  where  innkeeper  liable  for,  1367, 8. 
goods  of,  where  innkeeper  may  detain,  but  not  person,  1362,  n. 

H. 

HABERE  FACIAS  POSSESSIONEM  : 
writ  of,  758. 

HANIVWRITING : 

what  acts  admit,  without  proof,  in  action  on  bill  of  exchange,  419. 
of  witnesses  to  instruments, 

bond,  577—80. 

wiU,  889. 

HEARSAY : 

admissible  on  questions  as  to  pedigree,  under  what  limitations,  752. 

of  members  of  family,  ib. 

post  litem  motam  not  admissible,  753. 
husband  considered  membes  of  wife's  family,  752. 
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HEABSAY— cofi^tnuA^. 

written  declaration  of  parent  as  to  time  of  child's  birth  admissible,  752. 
dechuraUon  of  surgeon  as  to  time  of  child's  birth,  %b, 

HEDGE : 

presamption  as;to  ownership  of,  1297. 

HEIR: 

account  by,  1. 

covenant  by  and  against,  624, 30.    See  CovknawT. 

debt  on  bond  of  ancestor  against,  616. 

not  bound  unless  named,  io. 

heirs  on  both  sides  liable,  ib, 

to  what  extent,  ib, 

when  to  declare  specially  to  chaige  the  heir,  617. 

pleadings  in  this  action,  tb, 

heir  taking  by  purchase  or  descent,  618. 

by  statute  heir  liable  to  amount  of  land  aliened  before  action,  618,  9. 

land  is  free  when  alienation  is  bfrndfide^  619. 

pleading  in  such  case,  ib, 

heir  may  plead  a  claim  for  sum  laid  out  in  neceseary  repairs,  618. 

of  devises  of  ancestor,  when  property  previously  bound  oy  bond,  619,  20. 

statute  relating  to  descent,  740. 

judgment  against,  621. 

execution,  i6. 

HEIR-LOOM : 

detinue  lies  for^  661. 

HERALD: 

books  of,  where  evidence,  761. 

HIGHWAY.    ^TassPASs.    Wat. 

waste  land  near,  property  in,  747, 1297,  %. 

HOLDING  OVER.    See  Lahdlord  and  Tenant- 

HORSES : 

doctrine  relating  to  warranty  of*    See  WarrahtY* 
sale  of,  principle  of  property  in,  1336. 

HOTEL  KEEPER : 

who  is,  within  bankrupt  laW,  223. 

HUSBAND : 

how  husband,  seised  in  right  of  wife,  must  declare  in  covenant,  540. 
husband,  member  of  wife's  family,  as  to  hearsay  declarations  in  pedlgreei 

762. 
compellable  to  five  evidence  for  or  against  each  other,  when^  364.    Sie 

Barom  and  Fuf  b. 

I. 

ILLEGAL ; 

agreements,  66,  7. 

consideration  must  be  specially  pleaded,  122, 4« 

covenants,  607.    See  Covenants. 

consideration,  plea  of,  in  debt  on  bond,  682 — 96. 

plea  of  illegal  purpose,  666,  82. 

consideration,  debt  founded  on,  not  good  in  bankruptcy,  262. 

IMPLIED : 

covenant,  498. 
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lUVIAED— continued. 

assumpsit  tipon  a  deed,  546,  n. 
malice,  1064, 1268,  9. 
waiTanty.    See  Warranty.    Decbit. 
warranty  in  insurance,  1015. 

not  to  deviate,  tb. 

seaworthiness,  1243! 
no  implied  warranty  on  lease  of  house  or  land,  1391. 

IMPRISONMENT.    iSIm;  False  Imprisonment. 

INCLOSURE.    See  Approvement.    Common. 

INDEBITATUS  ASSUMPSIT: 
natnre  of,  69. 
where  it  may  be  brought  by,  or  maintained  against,  corporalion  a^egata. 

70. 
lies  for  fees,  tolls,  &c.,  71.    See  Assumpsit. 
cases  in  which  it  will  not  lie,  73. 

should  be  pleaded  even  where  special  agreement  pleaded,  74. 
what  can  tnen  be  recovered  under,  ib. 

INDEPENDENT  COVENANTS.    See  Covenant. 

INDORSEMENT  : 
.     of  the  difiPerent  kinds  of,  394.    See  Bills  o?  Exchange. 

must  be  a  delivery  to  complete  it,  t&« 
.    of  bills  of  lading,  effect  of,  1069. 

INFANCY : 

how  plea  of,  to  be  pleaded,  138,  596. 

what  are  necessaries,  138 — 40,  42,  3. 

infant  living  under  roof  of  his  parent  cannot  bind  himself  for,  142,  3. 

form  of  replication  to  plea  of,  141/ 

case  of  confirmation  of  promise,  141, 596,  n. 

when  this  is  replied,  on  whom  proof  liesj  141. 

promise  must  be  express,  ib, 

must  be  in  writing,  ib, 

contracts  for  maintenance  of  trade,  142. 

plea  of,  in  covenant,  556. 

in  case  of  apprentices,  how  far  a  defence,  ib. 

INFANT : 

account  does  not  lid  against,  3. 

cannot  be  guardian  in  socage,  3,  n. 

whether  he  can  petition  in  bankruptcy,  260* 

cannot  give  warrant  of  attorney,  145. 

action  against,  on  contract  cannot  be  turned  into  a  tort,  ib, 

marriage  of,  17. 

acceptance  of  a  bill  of  exchange  b^,  voidable  only,  361. 

nor  for  money  lent,  though  spent  m  necessaries,  143. 

nor  on  account  stated,  144. 

but  account  voidable  only,  ib. 

is  not  bound  by  submission  to  arbitration,  ib, 

coDunission  of  bankruptcy  against,  void,  225. 

where  not  liable  on  covenant,  556. 

whether  bond  of  infant  be  void  or  voidable,  596,  and  n. 

cannot  give  a  security  for  interest,  596. 

infant  executor  must  defend  by  guardian,  794. 

may  sue  by  attorney  with  others  of  full  age^  ib. 
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INFERIOR  COURTS: 

of  the  allegatioiu  necessary  in  a  declaration  on  promises  in  a&  inferior 

court,  lia 
how  officer  or  part^  mnst  justify  ander  process  of,  935. 
when  mandamns  lies  to,  1091. 

INFORMATION: 

in  nature  of  quo  warranto,  1169. 
limitation  of  time  for  granting,  1182. 

INHERITANCE : 

Stat  3  &  4  Will  IV.  c.  106,  rules  of,  740,  1 . 

INN: 

what  is,  1367. 

INNKEEPER: 

demand  for  spirituous  liquors,  57. 

has  lien  on  goods  of  guest,  1362,  7. 

but  cannot  detain  person,  or  take  off  clothes,  1362,  n. 

may  be  bankrupt  as  trader,  223. 

liability  of,  as  to  guest *s  goods,  1367. 

INNUENDO : 

nature  and  use  oi,  1263 — 6. 

INQUIRY : 

when  a  new  writ  of  inquiry  may  be  issued  in  assault  and  battery,  37. 
if  jurors  give  a  defective  verdict  under  stat.  17  Car.   II.  c.  7,  omission 
cannot  be  supplied  by  a  writ  of  inquiry,  1221. 

INSOLVENCY: 

filing  declaration  of,  act  of  bankruptcy,  228,  254,  306. 

discharge  under  insolvent  debtors*  act  no  bar  in  action  for  mesne  profits,  762, 

declaration  of,  how  proved,  254. 

filing  of  declaration  of,  what  is,  254. 

adjudication  of,  in  British  possessions  abroad,  how  proved,  256. 

INSOLVENT : 

voluntary  assignment  by,  248. 

how  far  released  after  his  discharge  from  payments  under  covenants,  563. 

INSOLVENT  DEBTORS'  COURT  : 

vesting  order  of,  does  not  take  property  out  of  sheriff,  1 335 
jurisdiction  of,  transferred  to  court  of  bankruptcy,  213. 
proof  of  petition  filed  in,  213^  n. 

INSPECTION : 

of  records  of  corporation,  1191. 
mandamus  to  inspect-,  1090,  2. 
not  granted  to  make  out  justification  of  libel,  1070. 

INSTALMENTS : 

money  payable  by,  obligees  cannot  sue  till  last  day  past,  574 
except  bond  contain  penalty  for  condition  broken,  to. 
or  if  there  be  covenant  or  promise  to  pay,  i6.,  n. 

INSURANCE : 

definition  of,  942» 
policy  of,  ib. 

sometimes  illegal,  as  being  against  common  and  statute  law,  942,  and  note. 
marine  insurance,  object  of,  942. 
a  contract  of  indemnity,  943. 
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INSURANCE— (xm<tntte<f. 
policy, 

mistake  in,  may  be  altered  by  consent,  943. 

alteration  after  signed  by  underwriter,  effect  of,  944. 

wager  policy,  what,  946. 

open  policy,  what,  ib, 

valned  policy,  effect  of,  ib, 

does  not  prevent  underwriter  from  showing  fraud,  ib, 
what  the  policy  must  contain,  946. 

name  of  all  parties  insured,  or  agents,  as  such,  ib, 

name  of  the  ship  should  be  accurately  stated,  947. 

snbject-matter  of  insurance,  insertion  of,  948. 

respondentia,  how  to  be  insured,  ib. 

furniture,  what  it  includes,  ib, 

the  voyage  insured  must  be  stated  accurately,  ib. 

words  "  at,"  and  "  from,"  effect  of,  949,  60. 

mere  intention  to  deviate  will  not  vacate  a  policy,  9^0. 

what  is  a  port,  951. 
perils  insured  against, 

must  be  inserted  in  the  policy,  ib, 

meaning  of  words  "  lost  or  not  lost/'  ib, 
memorandum, 

effect  of,  952. 
general  average,  meaning  of,  ib. 

only  such  stores  as  are  termed  tnerces  liable  to  average,  953. 
particular  average, 

what  is  a  stranding,  955. 
date, 

each  subscription  should  be  correctly  dated,  956. 
stamp, 

the  policy  should  be  stamped  when  effected,  ib. 

when  alteration  may  be  made  without  a  fresh  stamp,  957. 

rules  of  construction  of  policy,  959. 
who  may  be  insured,  960. 

an  alien  enemy,  protected  by  the  king's  licence,  ib, 

who  is  to  bo  considered  as  an  alien  enemy,  ib, 
who  may  be  insurers,  ib. 

former  monopolv  of  Royal  Exchange  and  London  Ass.  Co.,  ib, 
what  may  be  insured,  961. 

what  is  an  insurable  interest,  ib, 

freight  should  be  insured  eo  nomine,  962. 

when  plaintiff  will  be  entitled  to  recover  on  insurance  on  freight,  ib, 
losses, 

by  perils  of  the  sea,  what  are,  964. 

presumption  of,  965. 

what  insured  must  prove,  to  recover  on  a  loss  by  foundering   at 
sea,  ib. 

usage  of  Lloyd's  not  binding,  when,  966. 

when  owner  liable  for  damage  to  goods  sustained  ia  landing,  ib, 
loss  by  capture, 

what  a  total  loss  by  capture,  967. 

what  a  partial  loss,  ib. 

agreement  with  captors  for  ransom  illegal,  968. 

insurance  against  acts  of  government  of  underwriters  illegal,  ib, 
loss  by  arrests  of  kings,  princes,  and' people, 

meaning  of  words  "  kings,  princes,  and  people,"  Q69. 

effect  of  an  embargo  on  the  contract  of  insorance,  970. 
loss  by  barratry,  ib. 
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loss  by  fire, 

when  underwriters  are  liable  for  loss  by  fire,  974. 
other  losses, 

what  included  in  the  general  words  "  other  losses,*'  t6. 
total  losses  and  abandonment, 

where  the  whole  property  insured  perishes,  976. 

where  general  property  exists,  but  voyage  is  lost,  ib. 

in  this  case  there  is  no  total  loss  without  an  abandonment,  %B. 

notice  of  abandonmeot  must  be  given,  ib, 

when  there  may  be  a  total  loss  without  an  abandonment,  978. 

nnder  what  circumstances  assured  may  elect  to  abaudon  a  claim  as 
for  a  total  loss,  980,  1. 

in  case  of  capture  and  re-capture,  assured  cannot,  after  re-capture, 
demand  as  for  a  total  loss,  when,  982. 

effect  of  an  embargo  in  a  foreign  port,  985. 

when  ship  detained  by  embaigo,  what  expenses   are  chargeable  to 
underwriters  of  policy  on  freight,  987. 

when  detained  to  repur  damages,  what  expenses  are   chaigeable  to 
underwriters  on  ship,  tb. 

efiPect  of  payment  into  court  on  a  valued  policy,  i^. 
partial  losses, 

what  IS  on  ship  or  goods,  988. 

how  to  compute  the  average,  ib. 

liability  of  underwriter,  989. 
adjustment, 

when  indorsed  on  the  policy,  effect  of,  990. 

production  of  such  policy  by  assured,  effect  of,  ib. 

when  not  binding,  991. 
remedy  for  breach  of  ifae  contract  of  insurance,  992. 

two  counts  on  same  policy  not  allowed,  ib. 

how  policy  must  be  stated  in  the  declaration,  993. 

how  interest  must  be  averred,  994. 

pleading  in  the  action,  ib. 
consolidation  rule,  995. 

effect  of  payment  into  court,  where  actions  are  con8olidated,«9D6. 
grounds  of  defence  by  insurer, 

that  plaintiff  is  alien  enemy,  ib. 

that  voyage  was  illegal,  997. 

misrepresentation,   concealment,    or  suppression,  by  assured^  or  his 
agent,  1001. 
breach  of  warranty,  express, 

time  of  sailing  of  ship,  1005. 

what  is  a  sailing,  ib. 

what  is  necessary  under  a  warranty  to  depart,  1006. 

safety  of  the  ship  at  a  particular  time,  1007. 

to  depart  with  convov,  1008. 

that  subject-matter  of  insuiance  is  neutral  property,  1010. 

what  is  necessary  to  satisfy  this  warranty,  1011. 

effect  of  sentences  of  foreign  courts  on  questions  of  prize,  1012. 

conclusive  only  as  to  grounds  of  the  sentence,  1014. 

free  of  capture  in  port,  ib, 
implied  warranty, 

that  the  ship  shall  not  deviate^  1015. 

from  moment  of  deviation  contract  at  an  end,  ib. 

what  is  a  deviation,  ib. 

the  deviation  must  be  volnntaxy  act  of  captain  of  ship,  1017. 

unreasonable  delay  in  the  voyage  is  a  deviation,  1018. 
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implied  wammty — cotOintted.  / 

80  delay  in  the  commencement  of  the  ri«k,  1018. 

gronnds  of  necessify  justify  a  deviation,  ib. 

seaworthiness  an  implied  warranty,  1021. 

requisites  to  satisfy  this  warranty,  ib. 

effect  of  having  no  pilot  on  board,  ib. 

unseaworthiness  subsequent  to  commencement  of  voyage  no  defence. 
1022. 

in  time  policy  no  implied  warranty  of  seaworthiness,  ib. 
re-assurance— what  is,  1023. 

where  prohibited,  ib, 

by  a  foreigner  is  illegal,  ib.  * 

wager  policy — what  ib. 

stat.  19  Qeo.  11.  c.  37,  s.  1,  prohibiting,  ib. 

does  not  apply  to  foreign  ships,  1021. 
interest  of  assured :  what  interest  is  protected  by  policy  of  insurance,  ib. 
consignee  of  goods  has  insurable  interest,  1025. 

so  executor  before  probate,  ib. 

so  captors  of  prizes  before  condemnation,  ib, 

owner  of  ship  who  has  chartered  her,  ib. 

not  parties  entitled  under  a  verbal  contract  to  a  cargo  on  its  arrival,  ib. 

interest  in  profits,  ib. 

warehousemen  and  wharfingers  on  goods  deposited,  1026. 
evidence, 

the  policy,  ib. 

the  interest  of  the  assured,  ib. 

what  is  sufficient  proof  of,  ib, 

thajL  loss  happened  as  stated  in  the  declaration,  1027. 

proceedings  of  a  court  not  proveable  by  parol  evidence,  1028. 

to  show  that  ship  was  arrested  by  government,  1020. 

to  prove  the  ship  was  of  a  particular  nation,  ib. 

to  show  who  OTOcted  the  policy,  ib. 

as  to  seaworthiness,  ib. 

to  prove  plea  of  alien  enemy,  1030. 

of  the  receipt  of  the  premium,  what  is,  1036. 
damages — jury  may  give  damages  in  nature  of  interest,  1030. 
premium, 

return  of,  when  assured  entitled  to,  1031. 

when  assured  cannot  claim  return  of,  ib, 
what  is  an  arrival  of  a  ship  at  her  port  of  destination,  1035. 
what  is  evidence  of  the  receipt  of,  1036. 
policy  broker,  duty  of,  ib. 
entiued  to  set  off  in  bankruptcy,  when,  d24e. 
bottomry — ^what  is,  1037. 

when   the   assured    on    bottomry    can    recover   from   underwriter, 
1038. 
respondentia — ^what  is,  ib. 

any  amount  of  interest  may  be  reserved,  ib. 
insurance  upon  lives, 

nature  of  the  contract,  ib. 

not  a  contract  of  indemnity^  1039. 
person  on  whose  account  policy  is  made  must  have  an  interest,  1039. 
who  has  an  insurable  interest,  ib. 
of  the  written  declaration  in  the  policy,  1040. 
false  representation  by  parol  will  avoid  ^e  policy,  1042. 
the  contract  must  not  be  contrary  to  public  poticy,  1043. 
days  of  grace  in  payment  of  premium,  1044. 
VOL.  II.  3  I 
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INSURANCE— con/tnuei. 
insurance  against  fire, 

natare  of  the  contract,  1044. 

of  alteration  in  the  use  of  the  premises*  after  the  execution  of  the 
policy,  1047. 
covenant  to  insure  against  fire,  how  to  he  framed,  623, 
runs  with  the  land,  %b, 

effect  of  Party-Wall  Act  (14  Geo  III.  c.  78),  i^. 
covenant  to  insure,  broken  by  leaving  premises  uninsured,  ib. 
how  affected  by  covenant  to  repair,  623,  4. 
equity  will  not  relieve  against  lorfeiture  for  breach,  524. 
a  covenant  to  pay  premiums  on  policy  whether  a  contingent  liability  prove- 
able  in  bankruptcy,  324t,  3241:. 

INTEREST: 

on  bills  of  exchange,  where  recoverable,  422. 

up  to  what  day  to  be  computed,  422,  3,  4. 

from  what  time  due  on  promissory  notes,  424. 

calculation  of,  on  bond,  673. 

infant  cannot  give  a  security  for,  696. 

on  inquisition  of  damages  on  debts  or  sums  certain,  jury  may  allow  interest, 

424. 
in  policies.    See  Insurancb.    Policy.    Interest. 
is  not  debt,  unless  payable  on  face  of  instrument,  263. 

L  0.  U. : 

production  by  plaintiff  of,  effect  of,  112« 

IRELAND : 

a  place  beyond  seas  within  stat.  4  Ann.  c.  16,  s.  19, 163,  6. 

but  not  within  3  &  4  WiU.  IV.  c.  27,  738. 

maiTiage  io,  22. 

judgment  of  a  superior  court  of,  effect  of,  70. 

going  to,  when  act  of  bankruptcy,  231. 

bill  drawn  in,  does  not  require  English  stamp,  370. 

IRISH: 

judgment,  since  Union,  indebitatus  assumpsit  lies  on,  70,  n. 

plea  of  "  nul  tiel  record  "  to  debt  on  Irish  judgment,  triable  by  jury,  623w 

probate,  765. 

J. 

JERSEY : 

when  considered  beyond  the  seas,  70, 163,  6. 
not  part  of  United  Kingdom,  70. 
secus  by  3  &  4  Will.  IV.  c.  27,  738. 

JETTISON : 

loss  by,— contribution,  80,  n. 

JEW: 

marriage  of,  20. 
divorce,  proof  of,  ib. 

JEWISH  FESTIVAL : 

respect  paid  to,  by  law,  402. 

JOINT  AND  SEVERAL : 

of  joint  and  several  promissory  notes,  432. 
of  joint  and  several  covenants,  502. 
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JOINT^TOCK  COMPANY: 

bankniptcy  of,  1155.    See  Bankruptcy: 

registration  and  regulation  of,  by  statute,  1155. 

right  of  director  to  draw  and  accept  bills^  359,  60. 

spiritual  persons,  partners  in,  365,  6. 

joint-stock  banks  regulation,  statute?,  1155. 

shares  in,  not  wares  within  17th  section  of  Statute  of  Frauds,  862. 

directors  proceeding  with  less  than  proposed  capital,  evidence  of,  sufficient 

to  fix  liability  of  a  subscriber,  1153. 
may  be  sued  for  libel,  1049. 

JOINT-TENANTS: 
account  by,  2. 
ejectment  by,  702. 

joint-tenancy,  where  it  may  be  given  in  evidence,  under  "  not  guilty  *'  in 
trover,  1365. 

JUDGES'  ORDERS  given  by  bankrupts,  311. 
by  consent,  what  is,  300;t. 

JUDGMENT; 

judgment  debt,  debtor  not  paying  or  securing,  act  of  bankruptcy,  '^229, 

255. 
hpw  paid  in  order  of  administration,  778. 
docket  of,  %b,y  779. 

foreign,  indebitatus  assumpsit  lies  on,  72,  572. 
Irish,  70,  623. 
debt  lies  on  foreign,  571. 
value  of  sum  claimed  under,  572. 
foreign  or  colonial,  is  f>rimd  facie  evidence  and  conclusive  on  merits,  under 

indebitatus  counts,  ih, 
how  proved,  iJb» 

in  inferior  court,  what  averment  necessary,  t^. 
of  confessing,  by  executor,  796. 
executor  may  plead,  puis  darrein  continuance,  unreversed  judgments  on 

simple  contract  debts^  when,  ib. 
debt  on,  622. 

may  be  maintained  in  superior  courts  on  judgment  of  court  of  the  city 
of  London,  ib, 

on  what  judgments  debt  lies,  ib. 

how  defendant  must  plead,  623. 
form  of, 

in  account,  4,  5. 

assault  and  battery,  37. 

covenant,  566. 
in  action  upon  judgment  on  bond,  amount  recoverable  not  restricted  to 

amount  of  penalty,  574. 
on  bond,  with  condition  to  perform  covenants,  612,  et  seq. 
in  debt  on  bond  against  heir,  621. 

detinue,  663. 

ejectment,  767. 

against  executor,  801. 

quo  warranto^  1196. 

replevin,  1221—3. 

trover,  1379. 
where  not  conclusive,  unless  pleaded  as  an  estoppel,  762, 1310. 
warrant  of  attorney  to  confess,  attestation  of,  308,  309., 
warrant  of  attorney  to  confess,  given  by  bankrupt,  when  void,  ih,       ; 
statutes  relating  to  docketting,  entty,  and  register  of,  778,  9. 
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JUDGMENT  DEBTOR  SUMMONS : 
whence  issuing,  and  how  senred,  890. 
non-payment  after,  an  act  of  bankruptcy,  255. 

JUS  TERTII : 

cannot  be  set  up  in  actions  of  tort,  320. 

when  title  of  assignees  in  bankruptcy  cannot  be  set  up,  255. 

where  it  cannot  m  set  up,  111,  1328. 

JUSTICES  OP  THE  PEACE : 

statutes  relating  to  action  for  fake  imprisonment  against,  926  et  seq.    See 

Falsr  Imprisommbnt. 
actions  for  matters  within  their  jurisdiction  must  be  in  casej  926,  n. 
laid  in  proper  county,  932. 
may  plead  general  issue,  933. 

how  pleaded,  under  new  rule,  30,  31,  933. 
notice  of  suit  must  be  delivered  to  J.  P.,  one  calendar  month  before  action, 

927,  8. 
form  of  notice  required,  ib. 
Secretary  of  State  not  J.  P.,  929,  n. 
J.  P.  may  tender  amends,  929. 
within  what  time  actions  must  be  brought,  931. 
mandamus  to,  1090, 1. 
rule  in  lieu  of  mandamus  to,  1091. 

JUSTIFICATION : 

in  defence  of  person,  32.    See  Assault  and  Battery.    Slandkr. 

possession,  ib. 
by  officers  executing  process,  33,  4. 
on  other  grounds,  34. 
local  and  transitory,  35. 
replication  to,  36. 
how  to  plead,  30^  1, 933. 

L. 

LADING: 

bill  of,  when  property  passes  by  indorsement  of,  1292,  1331. 

LAND: 

sale  of,  within  the  4th  clause  of  Statute  of  Frauds,  849. 

LANDLORD  AND  TENANT: 

action  by  landlord  against  tenant  for  misusing  farm,  49. 

where  landlord  may  justify  an  entxy  on  land  •demised,  1303,  11. 

of  evidence  by  landlord  to  support  ejectment,  745. 

where  tenant  shall  pay  double  the  ye<irly  valise  for  wilfully  holding  over, 

630. 
where  tenant  shall  pajr  doubie  rent  for  not  quitting,  633. 
how  far  landlord's  title  may  be  disputed,  696. 
under-tenants  must  give  notice  to  landlords  of  service  of  writ  of  ejectment, 

725. 
•duty  of  tenant  on  expiration  of  term,  1385. 
so  warranty  on  lease  of  house  or  land,  1391. 
See  Ejectment.    Notice  to  Quit.    Rent. 

LEASE : 

vendor  of,  bound  to  make  out  his  landlord's  title,  204. 
bankrupt  entitled  to,  statute  relating  to,  281,  282. 
parol,  effect  of,  829. 
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mast  be  by  deed  if  exceeding  tiiree  years  from  makinc,  829^  30,  2. 
licence  to  enter  and  occupy  for  a  certain  time  ought  to  be  pleaded  as  a 
lease,  1312. 

LEGACY : 

where  an  action  against  executor  will  not  lie  for,  790. 
not  to  be  paid  till  after  all  debts,  &c.,  of  deceased,  781. 
executors  may  render  themseWes  personally  liable  in  equity  for,  by  admitting 
assets,  783,  n. 

LEGAL  EFFECT : 

contract  may  be  stated  according  to,  117,  640. 

LEGAL  TENDER: 

bank  notes,  when,  174. 

LEGATEE : 

of  chattel  real,  ejectment  by,  702. 
witness  to  will,  888, 904. 

of  specific  chattel  may  maintain  an  action  against  executor,  after  his  assent, 
790. 

LEGITIMACY.    8m  Adttltbry.    Marriaok. 
proof  of,  in  actions  of  ejectment,  748. 

child  may  be  iUeffitimate,  though  husband  is  within  the  kingdom,  ib, 
where  husband,  by  course  of  nature,  cannot  have  been  Uie  father,  child  is 

illegitimate,  w. 
wife  is  necessary  witness  to  prove  adultery,  749; 
but  non-access  must  be  proved  by  other  witnesses,  ib. 
even  though  husband  be  dead,  ib. 
what  is  pnm&  facie  evidence  of  it,  749,  50. 
not  determined  by  law  of  domicile,  760. 

LETTERS  OF  ADMINISTRATION  : 

where  an  administration  de  bonis  non  is  necessary,  771. 
limited,  772. 
See  ExKouTOR. 

LEVANT  AND  COUCHANT: 
meaning  of  these  terms,  468. 
evidence  of,  483,  4. 

LEX  LOCI  : 

real  property  follows  the,  760. 

contract  made  here,  governed  by  law  of  country  where  party  agrees  to  pay, 

363. 
will  not  render  marriage  good  of  British  subject  seeking  to  evade  British 

law,  18. 
fourth  section  of  Statute  of  Frauds  applies  to  contracts  made  abroad,  836.  ] 

LIBEL  : 

definition  of,  1049.  ^ 

action  on  the  case  maintainable  on,  ib. 

injunction  against  publication  of,  not  granted,  ib. 

magistrate  may  issue  warrant  against  persgn  charged  with,  1066. 

libel  on  a  court  of  justice  punisnable  by  commitment,  1063. 

what  constitutes  a  libel,  1049. 

fair  criticisms  do  not,  1060. 

unless  with  malicious  intent  to  defame,  1061. 

fair  account  of  judicial  proceedings  does  not,  1062. 
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LlhEL— continued. 

what  constitntes  a  libel — continued, 

nor  proceedings  of  a  coart  of  jnstice,  even  though  malicious,  1053. 
nor  the  contents  of  a  parliamentaty  petition,  ib. 
what  constitutes  priyileged  communication,  1053, 4,  5,  6. 
character  of  servant  when  privileged,  1055. 
comment  on  acts  of  public  men  not  libellous,  ib, 
complaints  to  chancellor,  bishop,  &c.,  generally  privileged,  1056. 
defences  to  the  action, 

none  at  law  that  libel  was  published  by  authority  of  parliament, 

1051. 
nor  that  publication  was  at  a  public  meeting,  1053. 
none  that  plaintiff  was  in  the  habit  of  libelling  defendant,  1060,  5. 
parties  to  the  action, 

partners  may  join  for  libel  in  respect  of  their  business,  1056. 
alien  friend  may  sue  in  England  though  resident  abroad,  ib. 
of  the  declaration  and  pleadings,  1057. 
venue,  when  changeable,  tb. 
averments  necessary  in  the  declaration,  ib. 
innuendoes  when  necessary,  ib. 
words  of  the  libel  must  be  stated  on  the  record,  1058. 
when  libel  in  foreign  lanffuage  how  to  be  stated  oh  record,  ib. 
peculiar  mesning  of  English  words  must  be  averred,  «&. 
conclosion  of  the  declaration,  ib. 
the  pleadings,  1059. 

money  may  be  paid  into  court,  when,  1059,  61. 

effect  of  "  not  guilty,"  1059. 

truth  of  libel  how  to  be  pleaded  in  justification,  1059, 1067. 

plea  of  justification  does  not  entitle  plaintiff  to  begin,  1060. 

when  part  of  a  libel  may  be  justified,  ib. 

Statute  of  Limitations  may  be  pleaded,  ib. 

plea  of  apology  and  payment  into  court  in  actions  against  newspapers, 

ib. 
of  the  evidence,  1062. 

apology  may  be  given  in  evidence  in  mitigation  of  damages,  ib. 

libel  must  be  produced,  and  publication  by  defendant  proved,  ib. 

what  sufficient  proof  of  publication,  1062,  5,  6,  7,  9. 

malice  presumed,  1049, 1062. 

libel  in  foreign  language  how  proved,  1662. 

whether  evidence  of  other  libels  may  be  given  to  prove  animus, 

1063,  4,  5. 
under  ''  not  guilty,"  plaintiff  cannot  prove  libel  false,  1064. 
defendent  may  have  the  whole  of  a  publication  referred  to  read,  1066. 
evidence  necessary  in  proceedings  against  newspapers,  ib.,  1067. 
circumstances  tending  to  ruse  a  suspicion  that  lioel  was  true,  may  be 

given  in  evidence  under  the  general  issue  in  mitigation  of  damages, 

when,  1067,  8. 
entire  justification  must  be  proved,  1068. 
as  to  proof  of  an  issue  of  nul  tid  record,  ib. 

several  actions  for  different  publications  of  sane  libel  may  be  consoli- 
dated, 1069. 
verdict, 

in  criminal  cases,  1069.   - 

judge  not  bound  to  tell  the  jary  whether  publication  is  in  law  a  libel,  tV#. 
executor  may  enter  up  judgment  on  a  verdict  for  testator  on  libel, 

1068. 
.  judge  may  certify  in  action  for  libel,  under  stat.  3  &  4  Vict.  c.  24 

s.  2,  1069. 
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LIBERTY : 

personal,  injury  to.    See  False  Imprisonuent. 

LIBERUM  TENEMENTUM.    See  Trespass. 

LICENCE : 

covenant  not  to  assign  without  licence,  617.    See  Cotenant. 

to  trade  with  enemy,  997. 

not  within  Ist  or  4th  sections  of  Statute  of  Frauds,  832. 

executory,  countermandable,  t6.,  1147. 

executed,  cannot  be  countermanded,  ib, 

evidence  to  establish,  ih. 

plea  of,  to  action  for  trespass,  1311. 

IS  not  implied  to  purchaser  of  goods  (though  sold  by  execution,  &c.)  to  enter 

and  take  them  away,  1311. 
evidence  in  support  of  plea  of,  where  plaintiff  replies  de  injurift,  1311,  2. 
where  licence  is  given  by  law,  and  the  parly  abuses  it,  he  is  a  trespasser  ab 

initio,  1312. 
eeeus  where  licence  given  by  the  party,  1313. 
licence  to  occupy  for  certain  time  should  be  pleaded  as  lease,  1312. 

LIEN: 

when  a  lien  is  a  defence,  1361. 

particular  lien,  what,  ib. 

instances  of,  1361,  2. 

lien  for  salvage,  1362. 

lien   destroyed  by   causing  goods  to  be  taken  in   execution  and  buying 

them,  ib, 
by  abusing  it,  ib. 

by  retaining  goods  on  some  other  ground,  1369. 
no  lien  without  work  expended,  1362. 

or  without  possession,  812, 1363. 
if  lien  lost,  defendant  cannot  set  up  another  right  to  retain  the  go:ds,  1363. 
of  master  of  ship  for  freight,  %b,y  1369,  n. 
for  repairs  done  to  vessel,  1367. 
for  passaj^e  money  of  passenger,  1366. 
general  liens, 

attornies,  1364. 

banker,  ib. 

factor,  812, 1365. 

trades  which  have  general  lien  by  custom,  1362,  5,  6. 
waiver  of  lien, 

by  agreement,  but  not  for  payment  of  fixed  sum,  1368. 

by  taJcing  security,  ib, 

lien  revives  on  repossession,  1269. 

lien  of  trainer,  1370. 

lord  of  manor,  ib, 

distrainer,  ib, 

party  having  simple  lien  cannot  sell,  ib, 

lien  cannot  be  acquired  by  wrongful  act,  1371. 

no  tender  necessary  where  defendant  .cannot  deliver  up  the  goods,  ib, 

property  held  as  lien  cannot  be  taken  in  execution,  t^. 
LIFE  : 

insurance  on,  1038  » 

interest  in  the  insured,  what  necessary,  1039. 

presumption  of  duration  of,  751 . 

estate /wr  autre  vie,  when  assets,  786. 

LIGHT: 

action  for  obstruction  of,  1134. 
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LIQUT-— continued. 

eojoyment  for  twenty  vean  without  interroption  mast  be  proved^  1134. 
when  the  right  deemed  indefeasible^  1135.    See  Nuisamcb. 

LIGHTER: 

where  insurer  liable  for  loss  on  board  of^  967.    . 
where  not,  ib, 

LIMITATIONS,  STATUTE  OF : 

when  it  b^ns  to  run  on  a  bill  or  note  payable  on  demand,  399. 

when  the  bill  is  payable  after  sight,  ib. 

when  payable  after  demand,  ib. 

fraud  cannot  be  replied,  ib, 

in  assault  and  battery,  29. 

assumpsit,  153, 163. 

Statute  of  Limitations  must  be  pleaded,  tb. 

forms  of  pleading  it,  ib. 

when  time  begins  to  run,  153,  4, 161. 

bars  remedy,  not  debt,  155. 

replication,  ib. 

acknowledgment  as  well  as  promise  takes  a  debt  out  of  the  statute,  ib. 

the  acknowledgment  must  he  in  writing  by  statute,  ib, 

where  more  than  one  defendant,  156. 

evidence  of  acknowledgment,  157. 

where  written  promise  lost  oral  evidence  may  be  given,  159. 

mutual  accounts,  158. 

action  of  assumpsit  within  the  equity  of  stat.  21  Jac.  1,  c.  16, 161. 

executor  of  deceased  plaintiff  may  continue  action,  ib. 

disabilities  which  prevent  statute  from  running,  162,  3. 

disabilities  which  apply  to  defendants  as  well  as  to  plaintiffs,  164. 

where  more  than  one  defendant,  165,  6. 

plaintiff  "absent  beyond  seas,**  163,  6. 

in  covenant,  557. 

in  debt  for  rent  arrear,  629. 

on  penal  statutes,  634,  5: 

in  ejectment,  730. 

when  entry  is  barred,  731. 

rights  of  mortgagees  under  the  statute,  733. 

cestuis  que  trust,  734. 

lessor  and  lessee,  ib. 

landlord  and  yearly  tenant,  735. 

and  tenant  at  will,  ib. 
act  of  entry  does  not  constitute  possession  within  act,  736. 
continual  claim  abolished,  ib. 
possession  of  one  coparcener,  joint  tenant,  &c.,  ib. 
effect  of  acknowledgment  of  title,  737. 
disabilities  allowed  by  statute,  ib. 
derivative  estates,  738. 
tenants  in  tail,  ib. 
corporations  sole,  739. 

rights  of  persons  not  entering  or  bringing  action  in  time  extinguished,  ib, 
statute,  good  plea  in  action  for  mesne  profits,  762. 
in  actions  by  executors  how  time  is  competed,  797. 
in  actions  for  imprisonment,  931. 

libel,  1060. 

slander,  1267. 

trespass,  1302. 

in  quo  warranto  and  trover,  1371. 
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LIQUIDATED  DAMAGES,  178,  9. 

LLOYD'S : 

usage  at,  where  not  bindiDg,  966. 

LOCAL  AND  TRANSITORY : 

actions  now  triable  in  an^  eonnty,  638. 

where  covenant  on  lease  is  local,  and  where  transitory,  538,  9. 

of  local  and  transitory  justification,  35. 

LOG-BOOKS : 

official,  required  to  be  kept  on  board  ship,  1246,  7. 

LONDON : 

custom  of,  as  to  femes  covert  sole  traders,  339. 

apprentices  may  bind  themselyes  by  covenant  in  indenture  of  apprenticeship, 
556. 
lien  of  broker  by  custom  of,  when  pleaded,  defence  must  be  rested  on, 
1365. 

LONDON  SMALL  DEBTS  ACT : 
costs  how  affected  by,  1414. 

LORD  OF  MANOR: 

mandamus  lies  to,  to  admit  copyholder,  1092. 
but  not  to  licence,  1093. 
lien  of,  on  estray,  1370. 

LOSS,    See  Insurance. 

LOST  BILL  OF  EXCHANGE  OR  NOTE : 
when  plaintiff  can  recover  for,  391,  1351. 

LOST  BY-LAW : 
proof  of,  1191. 

LOST  REGISTRY  OF  SHIP : 
certificate  of>  1233. 

LUNATIC: 

committee  of^  cannot  bring  ejectment,  698,  n. 

service  of  wnt  of  ejectment*upon,  personally  or  on  his  servant,  good,  724. 

limited  administration  during  lunacy,  773,  4. 

fresh  probate  granted,  where  one  of  two  executors  became  lunatic,  774. 

cannot  commit  act  of  bankruptcy,  258. 

M. 

MAGISTRATES.    See  Justiobs  or  Pbace. 

MALICE : 

express,  when  to  be  proved.  1049, 1054. 
may  be  proved  by  libel  itself,  1054.  ^^^ 
See  Libel  and  Slander. 

MALICIOUS  ARREST : 

where  action  lies  for,  1075. 

must  appear  that  action  is  determined,  ib. 

proof  of  determination  of  suit,  ib. 

stet  processus  insufficient,  ib, 

malice,  and  want  of  probable  cause,  must  be  proved,  1076. 

what  amounts  to  a  malicious  arrest,  1077. 

VOL.  II,  8  K 
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MALICIOUS  ARREST  ^continued, 

malice  is  question  of  fact  for  a  jary,  1077. 

plea  of ''  not  guilty,*'  what  it  puts  in  issue,  1079. 

usual  defence,  that  defendant  nad  probable  or  reasonable  grounds,  i^, 

MALICIOUS  PROSECUTION: 

nature  of  the  action,  and  when  it  may  be  maintained,  1071. 

when  this  action  lies,  ib, 

bears  an  analogy  to  obsolete  action  for  conspiracy,  ib. 

a  more  extensive  remedy,  ib, 

when  action  for  a  conspiracy  lay,  ib. 

action  for  malicious  prosecution  varies  with   circumstances  of  griev- 
ance, ib, 

this  action  lies  wheu  engines  of  law  maliciously  set  in  motion,  1071. 

or  in  case  of  malicious  arrests,  ib.    . 

or  groundless  accusations,  ib. 

or  maliciously  taking  proceedings  in  bankruptcy,  323, 

it  may  be  brought  against  one  person,  1072. 

or  against  several,  and  if  one  found  "guilty"  plaintifF  is  entitled  to 
judgment,  ib, 

in  this  respect  differs  from  action  for  a  conspiracy,  ib, 

in  what  other  respects  the  two  actions  differ,  ib, 

the  expense  incurred  by  groundless  prosecution  sufficient  to  maint^ 
action  for  malicious  prosecution,  ib. 

the  grounds  of  the  action  are,  malice  of  defendant  either  express  or 
implied,  1073. 
and  an  injury  to  plaintiff,  ib. 

when  express  malice  must  be  proved,  ib.    * 

plaintiff  must  give  primd  facie  evidence  of  want  of  probable  cau9e,  t6. 

in  this  action,  what  is  question  for  jury,  1074. 

and  what  for  the  court,  ib. 

it  must  appear  that  the  prosecution  is  determined,  t(. 
declaration,  1078. 

must  state  all  the  material  circumstances,  ib. 

and  how  action  was  disposed  of,  ib. 
defence,  1079. 

money  cannot  be  paid  into  court,  ib. 

usual  defence,  that  there  were  reasonable  or  probable  grounds,  ib. 

not  necessary  that  there  bhould  be  legal,  ib. 

admissible  under  general  issue,  ib, 

discontinuance  of  suit  is  a  material  allegation,  ib, 

and  inust  be  denied  specially,  ib, 
evidence,  ib, 

an  examined  copy  of  record  of  indictment  must  be  produced,  1080. 

and  also  of  acquittal,  where  a  verdict  has  been  "  not  guilty,*'  ib, 

where  proceeding  was  before  magistrate,  necessary  evidence,  ib, 

what  is  sufficient  evidence  of  determination  of  suit,  ib, 

and  of  malice,  1081. 

it  must  appear  that  plaintiff  was  acquitted  b^ore  action  brought,  ib, 

in  an  action  for  malicious  arrest,  plaintiff  cannot  recover  damage  for 
extra  costs,  ib, 

MANDAMUS: 

nature  of  writ  of  mandamus,  1083. 

remedy  where  party  cannot  otherwise  compel  a  specific  performance^ 

ib, 
qtlU  ground  for  writ  is  a  defect  of  justice,  ib, 
ana  a  direct  refu^^al  to  do  the  act  required,  1084, 
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lilANDAMUS-^on^titti^. 

to  restore  to  corporate  offices,  1084. 

it  lies  to  restore  party  wrongly  ousted^  or  to  admit  a  party  wrongfully 

refused,  ib. 
admission  under  mandamus  gives  no  right,  1085. 
it  lies  to  fill  vacancy  occasioned  by  act  of  God,  or  ordinary  contingency, 

ib. 
where  omission  to  elect  at  the  charter-day,  defect  cured  by  statute, 

1085,  6. 
if  an  election  colourable  and  void,  mandamus  lies,  1088. 
if  doubtful,  quo  warranto,  1088, 1175. 
where  the  office  is  full  the  remedy  is  by  quo  warranto,  ib. 
words  of  permission  when  compulsory,  1089. 

an  election  completed  after  departure  of  presiding  officer  is  void,  1088. 
in  what  other  cases  court  will  grant  mandamus,  1089 — 94. 
to  justices,  &c.,  1090.  ,       ,      ^ 
court  interferes  where  inferior  jurisdiction  declines  to  act,  not  when  it 

acts  erroneously,  1091. 
a  rule  may  be  granted  in  lieu  of  mandamus,  ib. 
mandamus  to  county  courts  abolished,  ib. 
to  corporations,  &c.,  for  inspection  of  documents,  1092. 
to  lord  of  manor  to  admit  copyholders,  ib. 
when  against  the  treasury,  1094. 
where  not,  u>. 

it  does  not  lie,  unless  no  other  specific  legal  remedy,  ib. 

whenever  there  appears  to  be  a  general  visitor  the  common  law  courts 

will  not  interfere,  1095. 
it  does  not  lie  to  a  visitor  where  acting  under  a  vbitatorial  authority, 

1096. 
nor  to  compel  the  construction  of  a  railway,  ib. 
it  is  no  objection  to  the  writ  that  it  enjoins  doing  that  for  the  omission 

of  which  an  indictment  lies,  1097. 
it  is  only  granted  for  public  persons,  ib. 
and  to  compel  performance  of  public  duties,  ib. 
does  not  lie  to  undo  what  has  been  done,  1098. 
mandamus  under  the  Common  Law  Procedure  Act,  ib. 

cases  to  which  the  act  applies,  1099. 
form  of  the  writ,  ib. 

the  Common  Law  Procedure  Act  apply,  ib. 

it  must  be  properly  directed,  1 100. 

this  duty  cast  upon  person  applying  for  writ,  ib, 

it  must  contain  convenient  certainty  as  to  duty  to  he  performed,  t^. 

if  several  persons  have  been  removed  there  must  be  separate  writs, 

1101. 
every  circumstince  requisite  to  show  party's  right  must  be  stated,  ib. 
it  must  be  granted  to  proceed  to  an  election  to  the  office,  ib, 
it  must  be  tested,  ib. 

number  of  days  between  teste  and  return,  ib. 
it  may  be  amended,  1102. 
it  cannot  be  superseded  after  return  is  out,  ib. 
an  exception  may  be  taken  to  writ  after  return,  if  before  peremptory 

mandamus  issues,  ib. 
the  return  will  not  cure  an  omission  in  the  writ,  ib. 
the  return,  ib. 

must  be  made  by  person  to  whom  directed,  ib, 

must  be  positive  and  certain,  ib. 

form  of  return  where  it  is  to  restore  a  person  removed  from  office,  1103. 

different  kinds  of  offences  for  which  corporator  may  be  removed,  tb. 
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MANDAMUS-H^ttVtu^i. 
the  return — continued. 

nothing  presumed  for  or  against  return,  1104. 

must  not  contain  inconsistent  causes,  ib, 

several  consistent  causes  may  be  returned,  ib» 

return  need  not  be  under  seal  of  corporation  nor  signed  by  mayor, 

1105. 
no  return  is  allowed  to  a  peremptory  mandamus,  tb. 
of  the  remedy  where  no  return  made,  or  where  an  insufficient  or  false 
return,  ib, 
if  no  return  made  an  attachment  is  granted,  1106. 
difference  where  writ  issues  to  a  corporation  and  to  private  individuals, 

ib, 
when  return  is  false  an  action  on  the  case  lies,  ib. 
when  several  join  in  application  for  mandamus  all  may  join  in  the 

action  for  false  return,  tb. 
attachment  by  the  statute  of  Anne,  1107. 

prosecutor  may  demur  to  the  return,  by  stat.  6  &  7  Vict.  c.  67, 1110, 1. 
and  party  grieved  by  judgment  may  by  same  statute  have  a  writ  of  error, 

no  action  shall  be  brought  for  anything  done  in  obedience  to  peremptory 
mandamus,  ib. 

MANOR : 

of  the  appointment  of  gamekeepers  by  lord  of  manor,  914. 
See  Lord  or. 

MARKET  OVERT,  1329,  and  n. 

MARKSMAN  : 

signing  will  by,  882. 

MARRIAGE : 

proof  of,  in  adultery,  10,  11. 

register  of,  11,  761. 

Fleet  books  not  evidence  of,  11. 

canon  law  was  rule  of  in  England  prior  to  statutes,  21. 

statutes  relating  to,  13,  4,  5,  6. 

solemnities  essential  to  constitute,  12. 

contract  of,  ib. 

celebrated  by  priest  of  faith  of  parties  if  in  England,  ib.,  21. 

cohabitation,  13. 

publication  of  banns,  14. 

true  names  must  be  given,  14,  5,  6. 

republication  of  banns,  15. 

consent  of  parents,  &c.,  where  necessary,  ib. 

petition  to  chancellor  by  minors,  16. 

marriage  knowingly  contracted  in  improper  place  invalid,  ib. 

effect  of  falsely  swearing  as  to  age  of  parties,  16,  7. 

witnesses  to,  17. 

of  marriage  in  district  chapels,  ib. 

in  registered  places  of  worship,  or  before  the  registrar,  rules  concerning, 
18,  9. 
marriages  abroad,  20. 

in  Scotland  and  Ireland,  12,  21. 
at  the  British  ambaseador^s  house  or  chapel,  21. 
of  an  officer  serving  abroad  by  chaplain  of  the  army,  21,  2. 
of  members  of  the  royal  family,  22* 
between  persons  within  the  prohibited  degrees,  17. 
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not  rendered  valid  by  being'celebrated  in  a  coantry  where  it  was  valid  by 

the  lea  loci,  if  parties  Brituh  subjects,  and  resorting  there  to  evade  statute^ 

18. 
proof  of  Jewish  marriage,  20. 
evidence  as  to,  in  adaltexy,  22,  3. 
provisions  of  Statute  of  Frauds  relating  to,  856. 
validity  of,  must  be  proved  by  law  of  the  country  where  it  is  solemnized, 

750. 
revocation  of  will  by  marriage  and  birth  of  child,  892,  3. 
clause  in  new  act,  899. 
general  contract  in  restraint  of,  illegal,  62,  507. 

MASTER  AND  SERVANT : 

possession  of  servant  is  possession  of  master,  291. 
actions  against  masters  for  wages,  1112. 

when  servant  has  performed  his  contract,  he  may  maintain  action  against 

master  for  breacn  of  contract,  ib. 
form  of  action  will  depend  upon  contract,  1112. 
form  of  action  where  specialty,  1112. 
where  by  simple  contract,  ih. 

what  amounts  to  a  general  hiring  and  hiring  by  year,  1112,  3. 
when  servant  entitled  to  a  proportionate  part  of  his  salary,  1113. 
household  servant  discharged  without  reason  entitled  to  month's  wages, 

ib. 
when  discharged  for  misconduct,  entitled  to  no  w^ges,  1112. 
when  not  necessary  for  master  to  state  the  cause  of  dismissal,  ib, 
servant  cannot  bring  action  against  master  for  not  giving  him  a  character, 

1267. 
where  servant  entitled  on  a  quantum  meruit,  1115. 
when  defendant  pleads  payment  of  money  into  court,  what  may  be  given 

in  evidence,  1116. 
liability  of  master  in  respect  of  servant *8  contracts,  ib> 

when  servant  acts  under  express  authority  of  master,  ib, 

or  under  an  implied  authority,  ib. 

where  there  is  a  change  in  mode  of  dealing,  1117. 

tradesman  has  nothing  to  do  with  private  agreement  between  master 

and  servant,  ib. 
under  what  circumstances  the  master  will  be  bound,  ib. 
if  master  deals  for  ready  money  he  is  not  bound  for  goods  that  do  not 

come  to  his  hands,  ib. 
under  what  circumstances  master  is  liable  on  warranty  of  horse  by  his 

servant,  1118. 
liability  of  master  for  tortious  act  of  his  servant,  1119 — 22. 

an  action  on  the  case  lies  against  master  for  injury  done  through  default 

of  his  servant  acting  in  his  employ,  ib. 
master  not  liable  for  wilful  act  of  servant,  1119. 
where  servant  does  an  illegal  act  by  master's  command,  both  are  liable, 

i6. 
sub-contraotor  not  the  servant  of  person  employing  him,  1121. 
actions  by  masters  for  eiiiiciDg  away  or  injuring  servants,  1124,  and  n. 
action  on  case  lies  for  enticing  away  apprentices,  ib. 
or  for  continuing  to  employ  after  notice,  ib. 
master  may  sue  in  assumpsit  for  work  done,  ib. 
action  for  false  imprisonment,  &c.,  of  servant,  ib. 
action  for  seduction,  1125. 

lies  by  master  as  well  as  parent,  ib. 

either  in  trespass  or  for  consequential  damages,  ib. 
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MASTER  AND  BERVANT^-eontinued. 
action  for  sedaciion— eoiiltfitf«i. 

action  may  be  maintained  though  daughter  of  age^  1125. 

loss  of  service  must  be  alleged  in  the  declaration,  ih, 

relation  of  master  and  servant  must  exist,  ib. 

actual  loss  of  service  in  case  of  father  must  be  shown^  ib. 

action  lies  though  daughter  manied,  1126. 

plea  of  "  not  guilty  "  admits  the  service,  ih. 

daughter  or  servant  is  a  competent  witness,  ib, 

evidence  of  daughter*s  general  character  for  chastity  not  admissible, 
UDless  evidence  broufbt  on  the  other  side  to  show  bad  character,  ib. 

how  far  daughter  bound  to  answer  on  her  examination,  ib. 

evidence  of   daughter  *s   bad    character    only   goes   in  mitigation  of 
damages,  ib. 
damages,  1127. 

liberal  damages  usually  given,  ih. 

wounded  feelings  of  parent  taken  into  consideration  in  assessing  damages, 
1127,  8. 
of  actions  by  servants  against  master  for  slander,  1053, 1266,  7. 

no  action  lies  for  refusing  a  character,  1267. 

of  actions  by  teamen  for  wages,  1247. 

MASTER  IN  BANKRUPTCY,  217,  218. 

MAY: 

this  word  in  statute  when  compulsory,  1089. 

MAYOR: 

mandamus  lies  to  admit  and  to  restore,  1084. 
statute  relating  to  the  election  of,  1086. 
cases  on  it,  1087,  8. 

MEMBERS  OF  PARLIAMENT: 

privilege  of,  in  speaJbin^  defamatory  words,  1052. 
bankruptcy  of,  225. 

MEMORANDUM : 

where  memorandum  indorsed  on  bond  taken  as  part  of  condition,  602. 
of  judgments,  779. 
memorandum  in  policy,  952. 
See  Insurance. 

MERCHANT : 

clause  relating  to  merchant's  accounts  in  Statute  of  Limitations  repealed,  160. 
See  Factob. 
See  Account. 

MESNE  PROFITS : 
action  for,  760. 
is  local,  ib. 
question  of,  may  be  gone  into  in  the  trial  for  ejectment,  761. 
action  for,  not  barred  by  jury  having  found  damages  up  to  day  of  trial,  ib. 
evidence  after  judgment  upon  verdict  in  ejectment,  ib. 
evidence  after  judgment  by  default,  ib. 
how  far  judgment  in  ejectment  is  conclusive  evidence  of  plaintiff's  title. 

761,  2. 
but  parties  must  be  the  same,  or  there  must  be  privity,  762. 
of  pleading  the  Statute  of  Limitations,  ib. 
Bankruptcy  and  Insolvent  Debtors'  Act  no  bar,  t^. 
costs  of  error,  763. 
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MESSENGER  IN  BANKRUPTCY : 
daty  and  power  of,  219. 

no  action  against,  unless  pernsal  of  warrant  demanded,  219. 
is  officer  of  official  assignee,  219. 
remedy  of,  for  fees,  219,  220. 
cannot  recover  for  unnecessary  expenses,  220. 
evidence  in  actions  by,  220. 
obstruction  of,  a  contempt  of  court,  220. 
in  county  courts,  220. 

MESSUAGE : 

parcel  of  a  house  may  be  recovered  in  ejectment  by  name  of,  758. 

MINES : 

shares  in,  when  an  interest  in  land,  855. 
damages  for  breaking  mines,  1325. 
working,  1378. 

MINING  COMPANY : 

what  evidence  of  a  partnership  in,  1152. 

MINORITY.    /&«  Infancy. 

MISREPRESENTATION : 
in  insurance,  997. 
action  for  fraudulent,  64,  642,  et  seq.    See  Deceit. 

MISTAKE : 

of  fact,  money  paid  under,  85,  7. 
of  law,  84,  7. 

MONEY  HAD  AND  RECEIVED  : 

action  for,  where  it  lies,  81—108,  274. 

by  assignee^  of  bankrupt,  276,  285,  301,  316,  317. 

against  assignees  of  bankrupt,  272. 

money  paid  by  mistake  of  &ct8  recoverable,  84. 

on  compulsion  of  legal  process,  $6. 

without  consideration,  or  upon  one  which  has  wholly  failed,  89—92. 

where  thing  contracted  for  nas  not  been  delivered,  91. 

by  duress  of  goods,  92. 

oiiter  if  paid  by  mistake  of  law,  84,  5,  7 — 9. 

money  paid  under  contracts  prohibited  by  positive  statutes  not  recoverable. 

93. 
dliter  if  paid  to  a  third  party,  95,  6,  7. 
where  both  parties  are  participes  cnminis^  96 — 100. 
contracts  executed  and  executory,  97. 

contract  not  mcdum  in  se  or  prohibited,  but  inconvenient,  100. 
where  the  law  has  provided  a  specific  remedy  no  action  for  money  had  and 

received  will  lie,  101. 
so  where  a  contract  still  exists  unrescinded,  103,  4. 
unless  against  conscience  to  retain  it,  money  cannot  be  recovered  in  this 

action,  104. 
there  must  be  privity  of  contract  between  plaintiff  and  defendant,  106. 
consideration  for  the  action  must  be  money,  107. 
no  action  against  agent  for  money  paid  to  him  for  his  principali  108. 

exceptions,  109. 

MONEY  PAID: 

where  action  for,  lies,  78 — 84. 

there  must  have  been  request  to  pay,  express  or  implied,  BO, 
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MONEY  VAljy^cantinued. 

advantage  received  from  paTment  not  sufficient  gronnd  for  action,  82. 
when  party  having  paid  a  foil!  or  note,  may  recover  from  the  oUier  parties, 
432,  3. 

MONTH: 

means  ''lunar  month,'*  when,  707. 

MORAL  OBLIGATION : 

Sood  consideration  for  express  promise  to  pass,  52,  3. 
oes  not  raise  an  implied  promise  in  law,  65. 

MORE  OR  LESS : 
meaning  of,  179. 

MORTGAGE : 

ejectment  by  mortgagee,  702. 

what  proof  necessary  to  support  the  action,  750. 
where  court  will  stay  proceedings  on  payment  of  principal  and  oottSy 
703. 
where  mortgagee  may  distrain,  674. 

cannot  defend  as  landlord  in  ejectment,  never  having  received  rent,  726b 
where  Statute  of  Limitations  will  not  bar,  1  Vict.  c.  28,  733. 
suable  as  assignee  under  covenant,  534,  5,  n. 
mortage  of  ship,  284, 1235. 
certificate  of  mortgage  of,  1236. 
mortgage  of  trader  continuing  jn  possession  void  as  against  creditors,  SS88, 
289. 
mortgagee  true  owner  within  reputed  ownership  clause  of  Bankrupt  Act, 

1849,  289. 
mortgagor  in  possession  is  not  entitled  to  notice  to  quit,  720, 1. 

MUTUAL  ACCOUNTS : 

effect  of,  in  taking  a  case  out  of  Statute  of  Limitations,  158. 

MUTUAL  CREDIT  IN  BANKRUPTCY,  824». 

MUTUAL  DEBTS: 
may  be  set  off,  166. 

MUTUAL  PROMISE  : 

when  an  action  may  be  maintained  on,  120. 
JSee  Conditions  Psbobdrnt. 

N: 

NAME: 

true,  as  to  marriage,  18. 

NECESSARIES: 

what  are  deemed  such  in  case  of  infant,  138— 40,42,  3. 
in  case  of  wife.    See  Baron  and  Fbmk. 

NEGLIGENCE.    See  Attoknet. 
of  attomies,  194. 
of  carriers,  442. 
of  servants,  1119. 

NE  UNQUES: 

accouple  en  loyal  matrimonie,  plea  of,  bad,  352. 
bailiff,  4. 
receiver,  ib. 
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NEUTRALITY : 

person  residing  in  neniral  connirj  may  insure,  960. 
warranty  of  in  policy,  1010. 
See  Insurance. 

NEW  ASSIGNMENT  : 
in  trover,  1372. 

NEWSPAPERS: 

statute  (6  &  7  Will.  IV.  c.  76,)  relating  to  printers  of,  1066. 

6  &  7  Vict.  c.  96,  relating  to  libels  in,  %h, 

property  in,  may  be  in  the  order  and  disposition  of  bankrupt,  287. 

NIL  HABUIT  IN  TENEMENTIS  : 
plea  of.  in  covenant,  657. 

lessee  by  indenture  estopped  from  pleading  this  against  lessor,  t&. 
when  benefit  of  estoppel  passei  to  assignee  of  lessor,  559. 
defendant  may  pleaa  that  lessor's  interest  has  determined,  ih^ 
cannot  be  pleaded  to  action  for  use  and  occupation,  629^ 

NON-ACCESS: 

neither  husband  nor  wife  competent  to  prove,  740. 

NON-ASSUMPSIT : 

limitation  of,  mnder  new  rules,  130. 

effect  of,  in  actions  on  express  contracts,  131. 

on  implied  contracts,  t6. 
•what  evidence  admissible  under,  131,  2. 
infra  sex  annos,  plea  of,  1210. 

NON  CEPIT : 

plea  of,  in  replevin,  1210. 

NON  DETINET  : 
plea  of,  662. 

NON  DIMISIT: 

in  replevin  for  rent  arrear,  1217. 

NON  EST  FACTUM : 

replication  to  plea  of  release  in  assumpsit,  152. 

plea  of,  in  covenant,  560. 

what  it  puts  in  issue,  t&. 

how  covenant  should  be  stated,  561. 

what  may  be  given  in  evidence  under  it,  when  pleaded  to  debt  on  bond, 

575. 
effect  of  pleading  this  defence  after  setting  out  bond  untruly,  ih, 
a  verdict  on  plea  of,  by  executor,  is  an  admission  of  assets,  782. 

NON  INFREGIT  CONVENTIONEM  :' 
when  pleadable,  561. 

NONJOINDER : 

plea  in  abatement  for,  121. 

now  to  take  advantage  of  nonjoinder  of  co-obligor  in  action  on  a  bond 
580. 

NON  TENUIT.    See  Replevin. 

NOTE: 

of  bargain,  in  writing,  where  necessary,  868. 

VOL.  II.  1 
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NOTES,  PROMISSORY.    See  Bills  of  Exchange. 
definition,  425. 
common  law  doctrine  respecting  actions  on  promissoiy  notes^  altered  by 

sUt.  3  &  4  Ann.  c.  9,  ih, 
what  notes  are  within  this  statute,  425,  6. 
what  not,  427—31. 
banker's  cash  notes,  431. 
joint  and  several  notes,  432. 

how  declared  on,  i&. 
consideration  between  immediate  parties,  want  or  illegality  of,  may  be 

insisted  on,  433. 
stamp,  434. 

payment  of,  when  due,  mnst  be  demanded  within  a  reasonable  time,  t6. 
days  of  grace,  435. 
mode  of  computation,  t6. 
notice  of  default  of  payment  by  maker  must  be  given  by  indorsee  to  prior 

indorsers,  when,  435,  6. 
remedy  on  a  note  under  C.  L.  P.  Act,  437. 
evidence  necessary  to  support  action,  i6. 
what  defendant  may  prove,  439. 
analogy  between  an  indorsed  note  and  a  bill,  440. 
debt  lies  on,  where  there  is  privity  of  contract,  570. 

NOT  GUILTY: 

"  by  statute,"  plea  of,  30, 933. 

effect  of  plea  of,  in  action  against  carriers,  461. 

in  actions  for  libel,  1059. 

in  slander,  1266. 

NOTICE : 

to  principal,  notice  to  agents,  815. 

to  nead  bank,  of  act  of  bankruptcy,  notice  to  branches,  307. 

to  bailiff  who  distrains,  of  act  of  bankruptcy,  whether  notice  to  landlord,  307. 

to  one  execution  creditor,  of  act  of  bankruptcy,  notice  to  all,  307. 

of  act  of  bankruptcy,  what  is,  305,  «<  seq, 

of  non-acceptance  of  bill,  to  drawer,  384^7. 

to  indorser,  387,  8. 
of  non-payment,  399. 

where  notice  may  be  presumed,  ib, 
waiver  of  objection  for  want  of,  what  is,  405,  6. 
to  tenant  of  sale  of  distress,  682. 
subscribed  to  writ  in  ejectment,  693. 
by  tenant  to  landlord  of  delivery  of  writ  in  ejectment,  725. 
notice  required  to  be  delivered  to  J.  P.  before  action  brought,  927. 
requisites  of  this  notice,  928. 
what  notice  of  dissolution  of  partnership  is  required,  1166. 

NOTICE  TO  QUIT : 

notice  to  quit  given  by  landlord  under  4  Geo.  II.  c.  28,  s.  1,  630,  1. 

notice  to  quit  given  by  tenant  under  11  Geo.  II.  c.  19,  s.  18,  633. 

on  tenancies  from  year  to  year,  half-a-year's  notice  must  be  given,  707. 

what  is  half-year's  notice,  ib, 

ejectment  cannot  be  maintained  without  giving,  708. 

length  of,  may  be  varied  by  express  agreement,  ib. 

no  distinction  between  land  and  houses,  t&. 

where  tenant  holds  over,  709. 

where  tenant  holds  under  a  void  agreement,  i&.,  710. 

where  tenant  enters  upon  the  different  parts  at  different  times,  711. 

requisites  of  notice,  712—6. 
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NOTICE  TO  QUIT— con<fiM««f. 

insufficient  notice  will  not  amount  to  surrender,  708. 

forms  of  notices  which  have  be«n  held  good,  712,  3. 

need  not  be  directed,  714. 

what  shall  be  considered  as  evidence  of  tenant's  receiving  it,  ih, 

waiver  of,  716. 

cases  where  notice  to  quit  is  not  necessary,  719,  21. 

in  the  case  of  mortgages.  720, 1. 

in  case  of  adyerse  or  mchoate  possession,  721. 

under  C.  L.  P.  Act,  722. 

NUDUM  PACTUM : 

assumpsit  wiU  not  lie  on,  43. 

NUL  TIEL  RECORD : 
plea  of,  611,  23. 

triable  by  jury  if  not  of  same  court,  623. 
proof  of,  1068. 

NUNQUAM  INDEBITATUS : 
plea  of,  its  operation,  572. 

NUSANCE  : 

in  what  cases  an  action  may  be  maintained,  1129. 

weir  erected  in  a  public  river,  when  a  nusance,  827. 
injury  to  habitation  or  land,  1129. 

erection  of  anything  offensive,  whereby  house  of  another  is  rendered 

useless  and  unfit  lor  habitation,  ib, 
a  reasonable  use  of  a  person's  right,  no  ground,  ih, 
how  far  defendant  may  allege  long  duration,  1130. 
mere  inconvenience  not  sufficient  ground  for  this  action,  ib. 
aliter  as  to  discomfort,  1129,  31. 
a  nusance  to  a  public   highway  no  ground,    unless  there  is  special 

damage,  1131. 
what  is  sufficient  damage,  1131,  2. 
where  party  liable  for  consequences  of  his  own  negligence  or  unskil- 

fnlness,  1132 — 4. 
where,  by  reason  of  an  erection,  the  light  and  air  are  prevented  coming  to 
the  party's  house,  1134. 

when  jury  entitled  to  presume  a  grant,  &c.,  ib, 

presumption  limited  by  stat.  2  &  3  Will.  IV.  c.  71,  ih, 

total  privation  of  light,  not  necessaiy  to  support  action,  1135.  ^ 

enjoyment  of  light  without  interruption  tor  twenty  years,  establishes 

right  thereto,  when,  ib, 
what  is  an  interruption,  1136. 
what  an  abandonment  of  his  right,  ib, 
water,  right  to,  ib. 

no  property  in  the  water,  in  proprietor  of  each  bank  of  stream,  1137. 

ever^  proprietor  has  an  equal  right  to  use  the  water,  ib, 

any  mterterence  \rith  this  right  must  either  be  by  grant  or  license,  or 

uninterrupted  use  for  twenty  years,  ib, 
mill-streams,  1137,  8.  *• 

no  distinction  in  law  between  natural  and  artificial  water-courses,  1138. 
under-ground  springs,  ih, 
how  far  uninterrupted  user  for  twenty  years  gives  right  of  action  for 

disturbance  of,  1139. 
stat.  2  &  3  Will.  IV.  c.  71,  respecting  title  to  ways,  water-courses 

&c.,  ib, 
meaning  of  enjoyment  "  as  of  right,"  1140. 
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water,  right  to— conltniMi. 

enjoyment  most  be  continaons,  1140. 

anity  of  poraession  only  sospends  a  prescriptive  easement,  ib, 

unity  of  ownership  destroys  it,  ib. 

where  land  is  leased  for  yean,  i&. 
ways, 

no  right  acquired  against  lessor  by  user  as  against  lessee  for  lives,  1 141. 

what  will  five  such  right,  ib. 

extent  of  right  of,  a  question  for  juiy,  ib, 

may  be  lost  by  abandonment,  ib. ;  not  by  short  discontinuance,  ih, 

OAddence  of  abandonment,  ib.    Sie  Way. 
pew, 

what  gives  right,  1141,  2. 

and  remedy  at  common  law,  1142. 

apportionment  of,  ib, 
by  and  against  whom  an  action  for  a  nusance  may  be  maintained,  ib. 

against  erector  of  nusance,  or  his  alienee,  after  request  made,  1143. 

does  not  lie  against  bodies  incorporated  by  statute  unless  excess  of 
authority,  &c.,  be  shown,  1145. 

action  mamtainable  as  well  for  continuing  as  for  erecting  a  nusance, 
and  previous  recovery  no  bar,  ib, 
pleadings, 

as  to  statement  of  right  under  2  &  3  Will.  IV.  c.  71,  ib, 

effect  of  plea  of  "  not  guilty,"  1146,  7. 
evidence,  1146. 

what  plaintiff  must  prove,  ib. 

nuBance  must  be  shown  to  be  in  county  where  venue  is  laid,  ib, 

as  to  sufficiency  of  declantion,  ib. 

a  parol  license  executed  is  not  countennandable,  1147. 

accus,  while  it  remains  executory,  ib. 

if  coupled  with  interest  cannot  be  revoked,  ib, 

damages,  in  first  action  usually  nominal,  1143. 
measure  of,  1147.  * 
costs, 

this  action  within  stat.  3  &  4  Vict.  c.  14,  38, 1148. 


OBLIGATION  ON  BOND.    See  Bond. 
bond  from  party  replevying,  1203. 

OBLIGEE : 

release  by,  599. 

of  bottomry  bond,  right  to  prove  in  bankruptcy,  324/,  n. 

OBLIGOR : 

one  of  two  obligors  sued,  must  plead  in  abatement,  580. 
release  to,  599. 

OFFICE  : 

t>er8on  usurping  and  receiving  fees  of,  action  lies  against,  84. 

money  paid  for  sale  of  an  office  bad  consideration  for  a  bond,  588. 

statute  against  sale  of  offices,  60,  587. 

what  offices  are  within  this  statute,  587,  8. 

what  offices  are  subjects  of  quo  warranto,  1175. 

bond  given  by  officer  for  securing  all  the  profits  to  person  appointing,  is 
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OFFICER: 

officer  in  the  armj  may  justify  even  maihem  for  disobeying  orders,  flagrante 

bello,  34,  5. 
assumpsit  does  not  lie  against  officer  for  recoyeiy  of  duties  which  he  has 

paid  oyer,  but  otherwise  if  not  paid  oyer,  102. 
whether  revenue  officer  is  entitled  to  a  month's  notice  before  action  brought, 

102,  n. 
where  peace-officer  may  justify  an  arrest,  936. 
of  justifications  by  officers,  how  pleaded,  30, 1,  933. 
what  shall  be  said  to  be  done  in  pursuance  of  an  act,  321,  n. 
officers  of  justice  cannot  be  made  trespassers  by  relation,  319. 

OFFICIAL  ASSIGNEES.    See  Assignees  of  Bankrupts. 

ORDER  AND  DISPOSITION  : 

e£Pect  of  bankrupt  haying,  240,  n,  297.    See  Bankrupt. 
section  relating  to,  283,  et  seq, 

ORDER  OF  DISCHARGE.    See  Bankrupt. 
effect  of  generally,  324<;. 
in  case  of  joint  or  separate  conmiissions,  324^. 
if  assignee  of  bankrupt  becomes  bankrupt,  324(i. 
releases  bankrupt  from  all  debts  contracted  before  filing  petition,  324^. 
not  from  unliquidated  damages,  324^,  324^,  324i,  324£ 

unless  assessed  by  court,  324/; 
no  release  of  rent,  Z24d, 
poor-rates,  when  proyeable,  324^. 
rent,  324/,  324^. 

payments  due  at  stated  periods,  or  by  instalments,  32^/^. 
money  due  on  judgments,  324^. 
costs,  324tf,  3247. 

debts  due  in  futuro,  debts  payable  upon  a  contingency,  and  contingent 
liabilities,  324A,  324*,  3241:,  324^. 

coyenant  to  pay  premiums  of  insurance,  324i&,  324^ 

liability  to  co-surety  for  contribution,  324Er. 

to  indemnify  nominal  plaintiff  against  costs,  324t. 

to  a  schoolmaster  for  board  and  tuition  of  bankrupt's  son,  324(. 

to  pay  instalments  of  annuity,  324/.  « 

or  calls  on  railway  shares,  324/. 
sureties  for  bankrupt,  when  they  may  proye,  324m,  324n,  324o. 

if  consequential  damages  incurred  by  the  non-payment,  3249n. 

contribution  between  co-sureties,  324n. 
must  be  pleaded,  Z24s. 

whether  binding  on  creditors,  who  had  no  notice  of  suspension  of  pro- 
ceedings, 324«0,  in  noHs. 
of  bankrupt,  where  proceedings  suspended,  324etf. 
may  be  suspended,  215. 
when  bankrupt  entitled  to,  though  order  not  pleaded,  324^. 

OUSTER  IN  QUO  WARRANTO : 

where  judgment  of,  admissible  as  evidence,  1 194,  5. 

OUTLAW : 

whether  he  can  petition  for  adjudication  of  bankruptcy  against  himself,  238. 

OVERSEER : 

may  hold  real  property  for  benefit  of  parish,  696,  9. 

where  trespass  will  not  lie  against,  for  distress  for  yoid  poor-rate,  1304,  7. 

debt  due  from,  how  paid  in  order  of  administration,  778. 

mandamus  to  nominate,  lies,  1090. 

mandamus  to,  to  make  rate,  lies,  1091. 
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OWNER : 

reputed,  in  bankruptcy,  283,  e$  8eq> 

OWNERSHIP  : 

of  soil  of  river,  823.  4. 

waste,  adjoining  hignway,  747, 1297. 

evidence  of  acts  of  ownership  upon  such  wastes,  747. 

OYSTERS : 

dredging  for,  where  ill^al,  823. 

P. 

PARCELS : 

exceeding  the  value  of  102*,  see  stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  68,  448. 
See  Carriers. 

PARCENERS : 

ejectment  by,  699,  and  n. 

must  join  in  an  avowry  for  rent  arrear,  1216. 

one  parcener  cannot  maintain  trover  against  companion,  1355. 

PARENT  : 

may  justify  assault  in  defence  of  child,  31. 

may  chastise  his  child  moderately,  34. 

may  maintain  action  for  sedaction  of  daughter,  1126. 

PARISH  : 

parish  property,  in  whom  vested,  698. 

what  overseer  may  give  in  evidence  since  new  rules  under  general  issue, 
1307. 

PARISH  REGISTERS.    See  Register. 

PARLIAMENT : 

trader  having  privilege  of,  bankruptcy  of,  225. 
parliamentary  papers,  publication  of,  1051,  2,  3. 
See  Bribery. 

PAROL : 

alteration  of  written  contracts,  875. 

PARSON,  trading  by.    See  Spiritual  Person. 
See  Tithes. 

PARTIAL  LOSS: 

nature  of,  988. 

evidence  of,  under  allegation  of  total  loss,  1027. 

PARTICULARS: 

of  demand,  in  assumpsit,  70 ;  in  debt,  572. 
must  now  be  annexed  to  record,  71. 
of  set-off,  must  be  annexed  to  record,  169. 
of  sale,  auction,  204,  5. 

PARTNERS : 

a  communion  of  participation  of  profit  and  loss  necessary  to  constitute  a 
partnership,  1149,  50. 
the  shares  of  the  parties  must  be  joint,  though  not  necessarily  equal,  i/>. 

joint,  both  in  the  purchase  and  also  in  ue  future  sale,  %b. 
under  what  circumstances  the  presumption  of  law  is  in  &vonr  of  a 

partnership,  1150, 1. 
where  a  party  is  held  out  to  the  world  as  a  partner,  ib» 
as  to  third  persons,  they  are  partners  if  they  share  profits  only,  1151. 
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PA  RTNERS— e<mlt«tt«f. 

how  far  payment  of  deposit  evidence  of  partnership  in  a  trading  com- 
pany, 1152. 

partner,  ^noad  third  persons,  thoneh  not  inter  se,  1153, 4. 

agent  paid  by  portion  of  profits  of  adventure,  not  a  partner,  1154. 

liability  of  the  co-proprietors  of  a  stage-coach,  ib. 

property  of,  within  reputed  ownership  clause  of  Bankrupt  Act,  289. 

payment  by,  within  Bankrupt  Act^  302. 

power  of  crown  to  grant  patents  to  trading  companies,  1155. 

recent  statutes  as  to  joint-stock  companies,  i5. 
how  far  the  acts  of  one  partner  are  binding  upon  his  co-partners,  1156. 

partner  is  not  in  general  competent  to  execute  deediB  for  co-partners,  ib, 

but  may  bind  them  by  simple  contract,  ib. 

as  by  bills  of  exchange  and  promissory  notes,  ib. 

one  partner  may  by  procuration  indoise  bills  for  the  firm,  1157. 

cannot  bind  the  others  by  a  submission  to  arbitration,  ib. 

nor  by  giving  guarantee,  ib. 

when  one  putner  becomes  bankrupt,  the  solvent  partner  may  bond  fide, 
for  valuable  consideration,  dispose  of  partnership  property,  t&. 

what  power  partner  becoming  bankrupt  has,  1158. 

as  to  liability  of  members  of  a  club^  t^. 

effect  of  judgment  by  one  of  two  joint  creditors,  1159. 

pa3rment  to  one  of  two  partners  good,  1160. 
actions  by  and  against  partners,  ib. 

when  all  partners  should  sue,  1161. 

on  what  liability  of  partners  depends,  1162. 

may  join  in  case  for  libel  or  slander,  1056, 1260. 

bankruptcy  of  one  partner  no  defence  for  the  other,  324c?. 
remedies  between  partners, 

between  partners  no  account  can  be  taken  at  law,  1163. 

whether  partners  in  general,  or  for  a  particular  transaction,  ib. 

one  partner  cannot  sue  his  co-partners  for  work  and  labour,  1164. 

what  constitutes  such  a  partnership  as  prevents  parties  suing  each  other,  ib. 

under  what  circumstances  coach  proprietors  are  partners,  ib. 

where  two  partnerships  have  a  common  partner,  they  cannot  sue  one 
another,  to. 

enactments  respecting  co-partnerships  of  bankers,  1165. 

one  partner  cannot  bring  trover  against  executor  of  the  other,  1356. 
evidence,  1166. 

acts  subsequent  to  time  of  delivering  goods,  evidence  on  what  account 
they  were  delivered,  ib. 

notice  of  dissolution  must  be  sent  to  all  who  had  dealing  with  the  part- 
nership, t6. 

Gazette  not  sufficient  notice  of  such  dissolution,  ib. 

it  is  sufficient  for  those  who  had  no  previous  dealings  with  firm,  ib. 

bankers  ought  to  give  notice  by  circular  letter,  ib. 

what  will  support  plea  of  partnership,  1167. 

PART  PAYMENT : 

effect  of,  as  to  Statute  of  Limitations,  159. 

by  one  co-debtor  does  not  revive  liability  of  the  others,  156,  n.,  60. 

items  in  an  open  account  within  six  years  will  not  take  previous  portion  of 

account  out  of  Statute  of  Limitations,  160. 
what  sufficient  within  s.  17  of  Statute  of  Frauds,  861,  68. 

PART  PERFORMANCE  : 

vrill  not  take  case  out  of  Statute  of  Frauds  at  law,  853. 
in  equity,  when,  833,  49,  53. 
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PARTY : 

assnmpsit  cannot  be  mainUihed  by  person  who  is  a  stranger  to  considera- 
tion, 49. 
bringing  covenant  on  deed-poll  must  be  named  therein,  487. 

PASTURE : 

common  of,  466. 

PAWN : 

where  trover  lies  by  and  against  pawnee,  1352. 

PAWNBROKER: 

trover  lies  against,  for  goods  stolen,  ib, 

PAYEE : 

of  a  bill,  strictly  should  be  a  real  person,  375. 

PAYMENT : 

of  debts  of  testator  in  order  of  administration,  777 — 81. 

by  biU,  75,  6. 

to  agent,  108. 

good  nlea  in  assumpsit,  145. 

must  De  specially  pleaded,  ib, 

exceptions,  146. 
where  several  demands,  party  paying  may  apply  it  as  he  pleases,  ctf  iisne  of 

p(yment,  147. 
particulars  of,  ib, 
appropriation  of,  148. 
evidence  of  payment,  148,  9. 
how  far  negotiable  instruments  are  a  discharge,  149. 
replication  to  plea  of,  150. 
payment  in  ready  money  may  be  pleaded  in  debt  though  no  debt  has  arisen, 

570. 
payment  by  stat  4  Anne,  may  be  pleaded  to  debt  on  bond,  597. 
solvit  ad  diem,  ib, 
when  this  plea  is  applicable,  ib, 
solvit  post  diem,  598. 

statute  is  confined  to  absolute  joayments,  ib, 
evidence  to  support  the  plea,  to. 
Statute  of  Limitation,  599. 

of  a  small  sum  annusJly,  when  presumed  to  be  a  quit-rent,  746,  8. 
by  bankrupt  after  bankruptcy  without  notice,  protected,  299. 
bon&  fide,  what  is,  300. 
to  bankrupt,  when  valid,  301. 
under  garnishment  clauses  of  17  &  18  Vict.  c.  125,  300,  n. 

PAYMENT  INTO  COURT : 

payment  into  court  cannot  be  made  in  action  of  account,  4. 

nor  for  slander,  1266. 

nor  in  an  action  for  assault  and  battery,  31. 

exception,  150,  n. 
in  libel,  money  by  way  of  amends  may  be  paid  into  court  with  a  plea  of 

apology,  &c.,  1061. 
payment  into  court— new  rules,  150, 1,  561. 
form  of  plea,  ib, 

effect  of,  under  the  indebitatus  counts,  151. 
proceedings  by  plaintiff  after,  151,  2. 
in  covenant,  561. 
not  payment  within  Bankrupt  Act,  301 
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PEACE  OFFICER: 

when  he  may  jastify  arrest,  936. 

PEDIGREE  : 

how  £&r  compiled  pedigree  is  eyidencei  752. 

hearsay  evidence  how  far  admissible  as  to  pedigree,  ih.    See  Hearsay. 
▼isitation-books  of  heralds  evidence  of  pedigree,  751. 
probate  of  a  will  not  admissible  to  prove  declarations  of  testator  as  to  repu- 
tation in  qnestions  of  pedigree,  800. 

PENAL  STATUTES : 

venue  in  actions  on,  31  Eliz.  c.  5,  634. 
limitation  of  actions  on,  ib. 
to  what  actions  it  applies,  634. 

31  Jac.  I.  c.  4,  635. 
pleadings  in  such  actions,  637. 
procedure  in,  637,  8. 

PENALTY : 

imposed  by  statute  recoverable  in  action  of  debt,  552,  634. 

in  debt  on  bond,  the  penalty  is  the  debt,  both  in  law  and  equity,  574,  and  n. 

but  after  judgment,  interest  is  calculable  beyond  penalty,  574. 

effect  of  pensdty,  in  money  payable  by  instalments,  ib, 

infancy  may  be  pleaded  to  oond  with  penalty,  596. 

so  to  bond  with  penalty  conditioned  for  payment  of  interest,  t6. 

PENDENTE  LITE : 
administration,  773. 

PEREMPTORY  MANDAMUS : 
where  grantable,  1105. 

PERFORMANCE : 

specially  pleaded  where  covenants  in  the  negative,  561. 

or  in  disjunctive,  562. 
will  not  take  case  out  of  4th  sect,  of  Statute  of  Frauds  at  law,  853. 

in  equity,  when,  833,  49,  53. 
where  common  counts  can  be  maintained  after,  notwithstanding  Statute  of 
Frauds,  853,  4. 

PERILS : 

insured  against,  951. 
of  the  sea,  964. 

PERMISSION : 

occupation  by,  no  defence  in  ejectment,  747. 

PETITION  IN  BANKRUPTCY.    See  Bankruptcy. 

PETITIONING  CREDITOR: 
who  may  be,  260, 64. 

partners,  261,  63,,  66. 
trustees,  262, 66. 
assiffnee  of  bond,  262. 

holder,  drawer,  indorser,  or  acceptor  of  bill  of  exchange,  263,  68. 
maker  of  promissory  note,  263. 
if  creditor  has  taken  debtor  in  execution,  264. 
creditor  of  insolvent  debtor,  265. 
creditor  under  composition  deed,  ih, 
husband  in  right  of  his  wife,  ib,,  266. 
executors,  266. 
public  officer,  ib,^ 
VOL.  II.  '  3  M 
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PETITIONING  CREDITOR— w/Kintiof. 
may  be  sued  by  messenger  for  fees,  219. 
must  be  of  legal  capacity,  260. 
paying  money  to,  an  act  of  bankruptcy,  255. 
receipt  of  money  by,  causes  forfeiture  of  debt,  ib. 

cannot  petition  if  be  has  assented  to  trust-deed,  or  concerted  act  of  bank- 
ruptcy with  debtor,  244,  60,  61. 

PETITIONING  CREDITOR'S  DEBT.  See  Bankruit. 
may  have  accrued  before  or  during  trading,  230,  67. 
what  is,  260. 

must  be  a  debt,  and  not  claim  for  damages,  261. 
amount  of,  what  sufficient,  261,  62. 
extinguished  by  covenant  not  to  implead  debtor,  261. 
not  extinguished  by  takini^  security,  265. 
in  computation  of,  what  debts  reckoned,  262,  65. 
must  be  sustainable  at  law  and  equity,  262. 

taxed  costs,  263. 

sum  payable  on  award,  i6. 

judgment  debt,  264. 

rent  for  which  landlord  has  distrained,  ih. 
by  the  creditor,  ib, 

attorney's  bill,  266, 

debt  due  from  surety,  ih, 
against  the  bankrupt,  267. 
provable  under  the  bankruptcy,  ib, 
must  have  accrued  before  act  of  bankruptcy,  ib. 
if  due,  though  not  payable  till  a  future  time  certain,  sufficient,  268. 
when  contracted,  in  case  of  noutraders,  269. 
how  proved,  ib. 
defects  in,  how  aided,  270. 

admissions  and  entries  in  books  of  bankrupt,  admissible  to  prove,  269. 
secus,  of  admissions  after  bankruptcy,  270. 

except  against  bankrupt  himself,  ib. 

FEW : 

if  annexed  to  house  by  faculty  or  prescription,  case  lies  for  disturbance  of 

seat  in,  1142. 
extra-parochial  persons  cannot  claim,  ib. 
right  to  sit  in  may  be  apportioned,  ib. 
trespass  will  not  lie  for  entering  into,  1296. 

PICTURES : 

warranty  of,  647. 
libel  by,  1049. 

PILOT  : 

necessity  of  having,  1012. 

PISCARY.    /Sec  Fishery. 

PLAINT : 

proceedings  in  replevin  by,  1201. 

PLEADINGS: 
in  account,  3. 

before  auditor,  5,  6. 
assault  and  battery,  30. 
in  assumpsit,  128. 
in  bankruptcy,  324  et  seq. 
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VLEkDlSGS— continued. 
in  coyenaDt,  553—63. 

accord  and  satisfaction,  good  after  breach  but  not  before,  553. 
eviction,  555. 
illegal  purpose,  556. 
infancy,  to. 

Statute  of  Limitations,  557. 
nil  habuit  in  tenementis,  ib, 
non  est  factum,  560. 
non  infregit  convenlionem,  561. 
payment  into  court,  ib, 
performance,  ib» 
release,  562.    See  Release. 
set-off,  563. 
in  debt  on  bond,  575. 

of  statute  for  performance  of  coyenants  is  no  bar,  if  covenants  not  broken, 
796,  n. 
on  bail-bond,  610. 

on  bond  of  ancestor  against  heir,  616. 
for  rent  arrear,  624. 
in  actions  founded  on  penal  statutes,  634. 
in  detinue, 

non  detinet,  662. 
by  executors, 

executors  may  plead  same  plea  that  testator  might,  794. 

plene  administravit,  outstanding  judgment,  or  bond-^ow  pleaded, 

794,5. 
what  must  be  averred  if  it  be  judgment  on  simple  contract,  796. 
several  administrators  may  plead   outstanding  judgment  recovered 

a^nst  one,  ib, 
repbcation  to  plea  on  ontstandin^  judgment,  how  pleaded,  ib. 
in  the  case  of  the  Statute  of  Limitations,  how  time  is  computed,  797. 
how  in  case  of  administration,  ib, 

difference  between  executor  and  administrator  in  setting  forth  a  right 
of  retainer,  798. 
in  Hbel,  1058. 
in  quo  warranto^ 

Statute  of  Limitations,  &c.,  1192. 
in  replevin,  1208—20.  See  Replevin. 
in  slander, 

gBneral  issue,  1266. 
tatute  of  Limitations,  1267. 
in  trespass.    See  Trespass. 
in  trover.    See  Trover. 
In  action  for  use  and  occupation, 

defendant  cannot  plead  nil  habnit  in  tenementis,  1389. 

PLENE  ADMINISTRAVIT : 
plea  of,  794. 

stamp  on  probate  not  primd  facie  evidence  of  amount  of  assets,  800. 
a  retainer  may  be  given  in  evidence  under,  801. 
debts  of  a  higher  nature  subsisting,  cannot,  ib. 
plea  of  plene  administravit  et  issint  riens  inter  mains,  ib, 
upon  plene  administravit,  what  plaintiff  must  prove,  ib. 
judgment  under  plea  of,  ib. 

POLICY,  PUBLIC : 

actions  cannot  be  maintained  on  contracts  which  violate,  56,  7. 
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POLICY : 

of  inrorance,  nature  of,  943. 

is  a  simple  conti'acty  ih, 

may  be  altered  by  coDBent,  ib, 

how  to  be  construed,  959. 

different  kinds  of  policies,  941. 

essential  parts  of  a  policy,  942. 

is  ''goods  and  chattels     within  reputed  ownership  clause  of  Bankrupt  Ac^ 

287. 
tSie  Incukanok. 

PONE: 

writ  of,  107. 

POOR-RATE : 

replevin  does  not  lie  for  distress  under,  where  matter  of  appeal,  120O. 

but  does  where  rate  has  not  been  duly  published,  1201. 

by  Stat.  17  Geo.  II.  c.  38^  party  distraining  for,  not  deemed  a  trespasser  ab 

initio  for  anv  irregularity,  689. 
beasts  of  the  plough  are  distrainable  for,  672. 
mandamus  lies  to  make,  &c.,  1090, 1 . 
but  not  to  rate  particular  persons,  1095. 

POSSESSION : 

justification  in  defence  of,  32. 

necessity  of  right  of,  in  ejectment,  694 

is  good  against  all  who  cannot  show  a  good  title,  696. 

tortious  possession  sufficient  to  maintain  trei^ass  against  a  wrong  doer, 
1298. 

right  of  possession  must  concur  with  right  of  property,  in  order  to  maintain 
trover,  1339. 

but  right  of  possession  is  sufficient,  without  having  had  actual  possession, 
1341. 

riffht  of  possession  does  not  vest  till  parent  or  tender,  1334. 

where  contract  to  pay  in  advance  or  by  mstalments,  ib, 

how  to  proceed  in  ejectment  upon  a  vacant  possession,  726,  9. 

what  shall  be  deemed  vacant,  ib, 

unintemiDted  possession  for  twenty  years  will  bar  ejectment,  731. 

adverse,  aoctrme  of,  in  effect  abolished,  731 

possession  of  tenant  is  that  of  landlord,  747. 

lease  and  possession  of  one  year  sufficient  to  sustain  action  against  defend- 
ant^ 748. 

permissive  occupation  no  bar,  747. 

necessaiy  to  give  validity  to  Uen,  812, 1363. 

unitv  of,  436, 1319,  20. 

of  chattels,  where  not  proof  of  ownership,  1341. 

POST  LITEM  MOTAM : 

declarations  not  to  be  received,  753. 

POUND-BREACH : 
action  lies  for,  685, 

a  pound-keeper  not  answerable  for  illegal  impounding,  686. 
penalty  for  releasing  cattle  impounded,  ib, 

POWER: 

appointment  by  will  in  exercise  of,  903. 

PREFERENCE.    ^Bankrupt. 
Toluotaiy,  247,  248. 
fraudulent,  what  amounts  to,  id. 
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PREMIUM: 

where  assnred  is  entitled  to  aretarn  of^  1031. 

PRESCRIPTION : 

2  &  3  Will.  IV.  c.  71,  for  shortening  time  of,  478,  1139. 

prescriptive  right  of  common  is  suspended  only  by  taking  a  lease  of  the  land 

for  years,  466, 1140. 
common  appendant  ought  not  to  be  claimed  by  prescription,  467. 
prescription  for  common  for  cattle  levant  and  couchant  on  messuage,  cum 
pertmentiis,  is  good,  469. 
but  not  if  messuage  has  not  land  or  curtilage  belonging  to  it,  ib, 
of  claiming  a  right  of  way  by  prescription,  how  pleaded,  1319. 

PRESUMPTION ; 

of  payment,  as  to  bond,  598. 

of  surrender  of  satisfied  terms,  694,  n.,  5. 

of  death,  where,  751. 

of  loss  of  ship,  965. 

when  not  allowed,  stat.  2  &  3  Will.  IV.  c.  71,  8.6,  1108. 

PRINCIPAL.    SeeAoKfiT.    Broker.    Factor. 
civilly  responsible  for  acts  of  his  agents,  815. 
notice  to,  notice  to  agents,  ib. 
where  action  must  be  brought  against,  and  where  against  agent,  109. 

PRIORITY : 

of  facts  on  same  day,  when  it  may  be  inquired  into,  252. 

PRISON : 

lying  in  by  debtor,  act  of  bankruptcy,  228,  251. 

PRIVILEGED  COMMUNICATIONS,  1053,4,  5,  1266,  7. 

PRIVITY: 

between  plaintifi^  and  defendant  necessary  to  sustain  assumpsit,  101. 
between  parties  to  bill  of  exchange  necessary  to  maintain  debt,  570. 

PRIZE  COURTS : 

effect  of  sentence  of  foreign,  1012. 

it  is  evidence  of  facts  inducing  the  condemnation,  1014. 

not  conclusive  as  to  premises  which  led  to  the  conclusion,  ih, 

PROBATE:  ,      ,     . 

new  court  of,  abolishing  all  the  ecclesiastical  and  other  courts,  764. 
extends  to  property  in  colonies  or  foreign  countries,  765. 
probate  of  will  of  real  estate  granted  is  evidence  of  will  as  to  real  estate 
affected  by  it,  766. 

nted  to  wrong  person,  voidable,  ib, 
i  probate  granted,  where  one  of  two  executors  becomes  lunatic,  774. 
probate  unrepealed  cannot  be  impeached  in  temporal  courts,  766. 
probate,  not  original  will,  is  legal  evidence  of  will  of  personalty,  799. 

what  is,  if  probate  not  produced  after  notice,  800. 
not  admissible  to  prove  declaration  of  testator  as  to  reputation  in  question 

of  pedigree,  ib, 
must  be  produced,  when,  743,  99. 
where  not  produced,  what  evidence  held  sufficient,  %b» 
executor  before  probate  has  au  insurable  interest  in  a  ship,  1025. 

PROBATE  DUTY :  .      ^^^ 

how  to  be  paid  in  order  of  administration,  777. 
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PROCESS.    See  False  Imprisonhsnt. 
jastification  under,  33. 
differeBce  between  justification  under  process  by  party  to  the  cause,  or 

stranger,  and  officer  executing  process,  934. 
final,  not  necessary  to  allege  it  returned,  but  teeui  as  to  mesne^  934 
of  inferior  courts,  justification  under,  934,  5. 
of  foreign  court,  935. 

ought  to  describe  party  against  whom  it  is  issued,  936. 
where  officer  may  justify  breaking  open   doors  for  execution  of  process, 

1313,  4. 
what  is,  in  bankruptcy,  324^^,  in  wfHs, 

PROCURATION  : 

where  agent  draws,  &c.,  bills  of  exchange  for  his  principal,  362. 

PROFERT: 

no  longer  necessaiy,  538. 

PROMISE.    See  Assumpsit. 

independent,  is  where  it  goes  only  to  part  of  consideration,  and  may  be  com- 
pensated in  damages,  123,  7. 

PROMISSORY  NOTE.    ^S^  Notxs,  Proxissobt. 

PROOF  OF  DEBTS : 

in  bankruptcy.    See  Oroxr  or  Dischargr. 

PROPERTY : 

in  bills  of  exchange,  passes  with  the  bills,  1350. 

in  exchequer  bill,  passes  by  delivery,  ib, 

where  not  altered  by  sale  of  goods,  1352. 

in  titleHleeds,  in  whom  Tested,  1353. 

no  property,  plea  of,  its  meaning,  1359. 

absolute  or  special,  necessary  to  maintain  replevin,  1207. 

or  detinue,  661. 

so  to  maintain  trover,  1327. 
nature  of,  absolute,  ih. 

right  of,  must  be  complete  to  maintain  trover,  1339. 
special,  defined,  1337. 
cases  illustrating  the  nature  of,  1337 — 9. 
where  vests  in  purchaser,  456, 1333 — 7. 
where  vested  by  delivery,  660. 
where  divested  by  illegal  importation,  i&. 
temporary,  where  sufficient  to  maintain  trover,  1338. 
PROTEST : 

statutes  relating  to,  407. 

evidence  of,  where  required,  406. 

where  copy  of  j^rotest  of  foreign  bill  need  not  be  sent,  i6. 

qucere  whether  it  need  be  drawn  on  day  on  which  bill  is  dishonoured,  ih, 

PROVISIONAL  COMMITTEE : 
member  of,  not  partner,  1150. 
his  responsibility  depends  on  whether  credit  was  given  to  him,  ib. 

PROVISO : 

defendant  must  set  forth  proviso  in  deed  operating  in  his  favour,  540. 
saving  proviso  may  be  given  in  evidence  on  general  issue  in  action  on  penal 
statutes,  637. 

PUFFING: 

vitiates  a  sale  by  auction,  198. 
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PUIS  DARREIN  CONTINUANCE  : 

when  a  release  may  be  pleaded  in  bar  as  a  plea  of^  152. 
executor  may  plead^  what^  796. 
bankruptcy,  wnen  to  be  so  pleaded,  324^. 

PURCHASE : 

deposit  paid  on,  where  interest  recoverable,  200, 1. 
where  not,  201. 

PURCHASER : 

in  questions  of  inheritance,  740, 1. 

where  property  complete  in,  by  vendor  having  done  everything  required, 
loss  falls  on,  1336. 

Q. 

QUAKERS : 

marriage,  20. 

QUANTUM  MERUIT : 

where  this  count  may  be  rendered  available,  73,  n. 
action  upon,  564,  n. 

QUARE  IMPEDIT : 

executor  of  patron  of  a  living  may  maintain,  when,  784. 

QUE  ESTATE  : 

definition  of,  1319. 

QUIET  ENJOYMENT : 

covenant   for  quiet  enjoyment  does  not  extend  to    tortious    entries   by 

strangers,  513. 
how  the  declaration  must  be  framed  for  breach  of,  513,  4. 
in  what  manner  the  averment  of  title  in  party  evicting  ought  to  be  made,  ib, 
and  in  what  cases,  ib, 

a  claim  of  title  in  person  entering,  sufficient,  i&. 
payment  of  rent  not  a  condition  precedent,  516. 

QUIT-RENT : 

presumption  of,  from  payment  of  small  sum,  748. 

QUO  WARRANTO  : 

of  its  origin  and  nature,  and  statutes  relating  thereto,  1169. 

ancient  writ  of  quo  warranto  was  in  nature  of  a  writ  of  right,  ib. 

an  information  in  nature  of  a  quo  warranto  now  adopted,  1170. 

this  remedy  limited  to  cases  where  old  writ  would  have  applied,  ib, 

a  recognisance  to  be  taken  from  the  prosecutor  to  the  defendant,  ib. 

usual  remedy  for  usurpation  of  offices  and  franchises  in  corporations. 
1171. 

necessary  to  have  leave  of  the  court  before  filing  information,  ib, 

provisions  of  Common  Law  Procedure  Act  inapplicable,  1172. 

against  whom  it  lies,  ib, 
against  person  claiming  to  act  as  a  corporation,  ib. 

to  what  parties  stat  9  Ann.  c.  20,  applies,  ib, 

information  lies  against  party  for  holding  market,  1173. 

must  be  exhibited  by  attorney-general,  1171. 

proceedings  against  corporation  of  London  in  time  of  Car.  II.,  1160, 1. 
in  what  cases  the  court  will  grant  an  information,  1175. 

where  the  office  is  full,  U>. 

if  it  is  a  substantial  office,  which  concerns  the  public,  1176. 

but  where  election  colourable,  remedy  by  mandamus,  1088, 1175. 
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QUO  WARRANTO— cou^iiittei. 

in  what  cases  the  court  will  grant  an  information — continued. 
where  the  office  is  one  of  mere  deputy  or  servant^  1088,  1175. 
what  such  an  office^  1176,  7. 
Poor  Law  guardian,  1176. 

there  must  be  a  user  as  well  as  a  claim  of  franchise,  ih, 
what  shall  amount  to  user,  ib, 
under  Municipal  Corporation  Act  the  person  must  be  in  office  de 

facto,  ib. 
objections  to  title  of  defendant  must  be  specified  in  the  rule  to  show 

cause,  1177. 
on  moving  for  information,  an  affidavit  must  be  produced,  1178. 
under  what  circumstances  courts  vnll  not  permit  one  corporator  to 

object  to  the  title  of  another,  ib,, 
he  who  has  concurred  in  inducing  a  person  to  exercise  an  office  cannot 

be  relator,  1 179. 
but  he  who  cannot  be  a  relator  may  make  the  necessary  affidavit,  t&. 
election  under  presidency  of  bad  mayor  or  other  person,  not  to  be 

questioned,  t^. 
e£Pect  of  voting  for  an  ineligible  candidate,  1180. 
if  before  notice  of  the  ineligibility,  ib. 
Test  and  Corporation  Acts,  ib, 
now  partiallv  repealed,  ib, 

limitation  of  time  for  granting  an  information,  1181. 
limited  to  six  years,  ib, 
how  this  time  to  be  reckoned,  1182. 
application  must  be  made  within  twelve  calendar  months,  in  case  of 

mayor,  alderman,  &c.,  ib, 
enactments  in  6  &  7  Vict.  c.  89,  ib. 
construction  of  charters,  and  e£Pect  of  new  charter,  1184. 
contemporaneous  usage  applied  to  construction  of  charters,  ib, 
where  old  corporation  incorporated  by  new  name,  they   retain  their 

privileges,  ib, 
new  charter  granted   during  existence   of  prior  charter,  is   void  ab 

initio,  ib, 
corporation  cannot  accept  part  of  a  charter,  ib. 
eflfect  of  Municipal  Corporation  Act  upon  corporation!>,  1184,  5. 
crown  cannot  compel  corporation  to  accept  a  new  charter,  1185. 
necessity  of  enrolment  of  surrender  of  old  charter,  ib, 
as  to  granting  a  mandamus  to  fill  vacancies,  ib, 
where  charter  is  silent  as  to  mode  of  continuing  corporation,  it  has  a 

right  of  necessity  to  continue  itself,  1186. 
title  to  be  enrolled  a  burgess,  ih. 
when  municipal  corporation  must  contract  under  the  common  seal,  70. 

1186. 
eflFect  of  mayor,  &c.,  becoming  bankrupt,  1187. 
or  being  absent,  ib, 

uncertificated  bankrupt  not  disqualified  from  being  elected  councillor,  ib. 
person  interested  in  corporation  contract  incapable  of  being  a  coun- 
cillor or  alderman,  ib, 
meaning  of  word  "  contract,"  i^. 
by-laws, 

every  corporation  has  power  to  make  by-laws,  1187,  8. 

what  by-laws  may  be  made,  ib, 

as  to  by-laws  of  railway  companies,  1187,  n. 

what  is  necessary  to  give  validity  to  corporate  acts,  1188.  . 

absolutely  necessary  that  all  who  have  a  right  to  be  present  should  be 

summoned,  1 189,  90. 
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QUO  WARRANTO-cwOtiMiei. 

what  will  consUtnte  a  majority,  1180.  8,  n. 
by-law  must  be  consistent  with  the  cnarter,  1189,  90. 
bj-law  cannot  explain  a  doubtful  charter,  1191. 
sixty  years'  usage  considered  eyidence  of  a  by-law,  i6. 
inspection  of  the  records  of  the  corporation,  1191,  2. 
pleadings,  1192. 

defendant  can  only  plead  to  justify  or  disclaim,  ib, 

cannot  plead  that  he  did  not  usurp,  ib, 

may  plead  that  six  years  have  elapsed  since  he  was  admitted  into  the 

office,  ib, 
prosecutor  may  reply  a  forfeiture,  &c.,  within  six  ^ears,  1193. 
where  plea  contains  several  facts,  form  of  replication,  ib. 
evidence!  ib. 

corporation  books  when  admissible,  ib. 

examined  copies  may  also  be  given  in  evidence,  ib. 

entry  not  evidence  for  corporation,  unless  it  be  of  a  public  nature,  ib. 

when  deed  of  a  corporation  may  be  given  in  evidence,  1193,  4. 

how  to  prove  seal  of  corporation,  1194. 

a  regular  usage  for  twenty  years,  evidence  of  immemorial  custom,  ib. 

judgment  of  ouster  evidence,  1194,  6. 

effect  of  insertion  of  name  of  town  in  schedule  (A.)  of  Municipal  Act, 

1196. 
judgment, 

judgment  of  ouster  and  relator's  costs  may  be  given  under  the  statute 

of  Anne,  ib. 
of  ouster  quousque,  1197. 
court  will  grant  a  new  trial  in  case  of  an  information  in  nature  of  quo 

warranto,  1198. 
relator's  costs  can  only  be  recovered  when  case  is  within  stat.  9  Anne, 

c.  20,  ib. 
as  to  error,  1172. 

QUOD  COMPUTET  : 
judgment  of,  5,  n. 

R. 

RAILWAY  COMPANY :     • 

liability  of,  as  carriers.    See  Carrixrs. 
shares  in,  not  an  interest  in  land,  855. 

nor  goods  and  chattels,  862. 
mandamus  lies  to  register  shareholder  of,  1094,  9. 

but  not  to  remove  seal  from  register,  1098. 

RATE : 

mandamus  to  make,  lies,  1090, 1. 

READINESS  AND  WILLINGNESS.    JSee  Conourrent  Acts. 

READY  MONEY : 

payment  by,  may  be  pleaded  in  debt,  570. 

REAL  ACTIONS: 

abolished,  with  exceptions,  692. 

RE-ASSURANCE,  1023. 

VOL.  II.  3  N 
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REASONABLE  TIME  : 

as  to  notice  of  dishonour  of  bill  or  note,  384. 
abandonment,  977. 
for  assignees  of  bankrupts  to  elect,  277,  263. 

"  REASONABLY  "  acting,  means  acting  bond  fide,  and  not  by  caprice,  103,  n. 

RECAPTURE : 
of  ship,  967. 

RECEIPT : 

legal  effect  of,  90. 

not  conclusive  evidence  that  party  signing  it  has  actually  receiTed  the- 

money,  t6. 
receipt  of  rent  is  evidence  of  subsisting  tenancy,  709. 
evidence  of  account  on  which  payment  is  made,  753. 
rule  as  to  party  making  entry  of,  t6. 

RECEIVER : 

how  chargeable  in  account,  2. 

plea  by,  4. 

receiver,  appointed  by  Court  of  Chancery,  is  an  agent  within  stat.  4  Oeo.  IL 

c.  28,  and  may  give  tenant  notice  to  deliver  up  possession,  630,  n.,  715. 
where  land  is  in  possession  of  receiver,  ejectment  must  be  brought  with 

leave  of  the  Court  of  Chancery,  707. 

RECITAL  ; 

when  conclusive  in  a  deed,  1310. 
when  it  acts  as  an  estoppel,  ib. 

RECOGNIZANCE: 

in  what  order  debts  due  on  recognizances  ought  to  be  paid  by  executor,  779» 
lecognizance  not  enrolled  is  considered  as  a  bond,  ib. 

RECORD.     See  Jttdomrnt.     Nul  Tibl  Rkcord. 
where  record  inter  alios  is  evidence,  1194. 

RECTORY : 

in  ejectment  for  rectory,  what  may  be  presumed,  761. 

RE-ENTRY: 

provisions  of  statute  relating  to,  for  non-payment  of  rent,  726,  7. 

REGISTER : 

parish  register  or  examined   copy,  evidence   of  a  marriage,  baptism  or 

burial,  10,  751. 
omission  in  entry  will  not  affect  validity  of  marriage,  10. 
not  evidence  to  prove  place  of  birth,  761. 
non-parochial  registers,  when  evidence,  10. 
registration  of  marriage,  statutes  concerning,  20. 
registrar  of  merchant  seamen,  statute  concerning,  1238. 

REGISTRAR: 

district  under  new  Court  of  Probate,  765. 

of  county  court,  duties  and  liabilities  of,  in  replevin,  1203,  6. 

REGISTRARS  IN  BANKRUPTCY.    See  Chikp  Registrar  in  Bankruptcy.. 
duties  of,  21 6,' 254. 
jurisdiction  of,  216,  217. 
may  sit  at  chambers,  214. 

to  report  resolution  of  creditors  to  the  Court,  324cf. 
deputies  of,  217. 
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REGISTRARS  IN  BANKRUPTCY-can/t«utfi. 
in  County  Cotirts,  217. 
may  act  for  commissioners,  if  absent^  217. 
may  sue  on  bond  given  by  creditora'  assignee,  217. 

REGISTRY : 

what  proof  necessary  in  trover  for  certificate  of  ship's  registry,  1373. 

what  ships  must  be  registered,  1231. 

privileges  acquired  by  it,  tb. 

at  what  place  ships  maj  be  registered,  1232. 

of  the  certificate  of  registry,  1233. 

should  be  in  custody  of  the  master,  ib, 

what  is  required  on  the  part  of  the  owners  to  obtain  registry,  ib. 

registry  de  novo  and  transfer  of  registry,  1237. 

penalty  for  detention  of  certificate,  1233,  n. 

evidence  of  books  of  registry,  1237,  8. 

RELATOR : 

who  may  be,  1178. 

RELEASE : 

replication  to  plea  of,  152. 

partial,  will  not  discharge  entire  promise,  ib. 

by  parol  will  be  good  to  discharge  parol  promise,  ib. 

plea  of  release  puis  darrein  continuance,  152,  3. 

release  in  covenant,  562. 

difference  between  release  and  accord  and  satihfaction  in  plea  to  covenant, 

653,  4. 
release  has  no  thine  to  act  on  till  covenant  broken,  5C2. 
plea  of  release  to  debt  on  bond,  599. 
fraud  may  be  replied,  ib.,  and  n. 
release  by  one  of  several  obligees  will  bind  nil,  599. 
so  a  release  to  one  of  several  obligors  may  be  pleaded  by  the  others,  600. 
whether  such  release  be  by  deed  or  operation  of  law,  ib, 
effect  of  obligee  making  obligor  his  executor,  600. 
if  feme  obligee  take  obligor  to  husband,  this  is  a  release  in  law,  ib. 
covenant  not  to  sue  will  operate  as  a  release  by  construction  only,  601. 
covenant  not  to  sue  must  be  pexpetual,  in  order  to  ensure  as  a  release,  ib, 
covenant  not  to  sue  by  one  of  plaintiff*8  partners,  effect  of,  ib, 
when  release  must  be  by  deed,  562. 
release  by  discharge  under  Insolvent  Act,  563.    See  Court  of  Bankruptcy. 

RENT: 

of  premises  destroyed  by  fire,  494, 1386. 
debt  for  rent  arrear, 

how  it  ranks  in  order  of  payment  in  administration,  779,  80. 

lies  at  common  law  on  lease  for  years  or  at  will,  624. 

by  statute  on  lease  for  life,  though  life  is  continuing,  .t5. 

by  statute,  by  executor  of  person  seised  of  rent -service,  &c.,  in  fee  tail 
or  for  life,  ib, 

by  whom  and  against  whom  it  may  be  brought,  t6. 

against  whom  the  action  must  be  brought,  t6.,  625. 

lessee  for  years,  having  assigned  term,  may  sue  for  rent  reserved,  i^. 

deed  need  not  be  declared  upon,  ib, 

venue  when  local,  ib, 

pleadings  where  demise  is  by  deed,  626. 

eviction,  ib, 

apportionment  of  rent,  627. 

nil  habuit  in  tenementis,  628. 

payment,  629. 
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RENT— «m/t«ttei. 

debt  for  rent  arrear — continued. 
Statute  of  Limitations,  629. 
debt  for  use  and  occopatioD,  630. 
form  of  declaration,  ib, 

tenant  wilfully  holding  over,  after  notice  by  landlord,  630,  1. 
demand  where  necessary,  631,  2. 
action  for  double  value  may  be  brought  by  one  tenant  in  common  with- 
out companion,  632. 
action  may  be  brought  after  a  recovery  in  ejectment,  ih. 
tenant  not  delivering  up  possession  after  he  has  given  notice  to  quit, 
633. 
long  payment  of  a  small  rent,  presumption  from,  746,  8. 
acceptance  of  by  remainderman,  effect  of,  710. 
payment  and  acceptance  of  rent  under  a  void  demise,  effect  of,  832. 
receipt  for  rent  up  to  certain  day,  evidence  of  commencement  of  tenancy, 

711. 
rent-charge, 

grantee  of,  may  distrain  goods  of  a  stranger,  668. 
on  lands  in  different  counties,  678. 
on  lands  in  possession  of  many  tenants,  ih. 
may  maintain  ejectment,  701. 
on  bankruptcy  of  tenant  and  delivery  up  of  lease  liability  ceases,  282. 
covenant  for,  bv  assignees  of  bankrupt  lessor,  318. 
of  entailed  lands  of  bankrupt,  280. 
See  Distress,  Landlord  and  Tenant,  Notice  to  Quit. 

REPAIBS : 

covenant  to  repair,  521,  717. 

its  effect  on  lessee  and  lessor,  521,  2. 

binds,  though  damage  caused  by  accident,  494,  5,  521,  n. ;  or  by  mis- 
conduct of  third  parties,  521. 
what  satisfies  the  covenant,  522. 
old  premises,  ib, 

not  suspended  by  entry  of  lessor  into  part,  if  lessee  remain  in  possession 
of  messuage,  555. 
heir,  though  not  named,  may  sue  on  a  covenant  for  not  repairing,  524. 
may  recover  damages  for  not  repairing  in  time  of  ancestor,  ib, 
may  by  plea  claim  to  retain  money  laid  out  in  neeetsary  repairs,  618. 
what  is  waiver  of  forfeiture,  in  covenant  to  repair,  718^  9. 

REPLEVIN : 

a  matter  of  riffht,  so  that  it  holds  good  though  provided  in  a  deed  that  goods 

distrained  should  be  irreplevisable,  664. 
in  what  cases  a  replevin  may  be  maintained,  1199. 
definition  of,  ib, 
lies  only  for  goods  and  diattels,  not  for  things  affixed  to  the  freehold, 

1200. 
cases  in  which  replevin  was  not  allowed  upon  distress,  t^. 
proceedings  in  replevin  at  common  law,  and  the  alterations  made  therein  by 
statute,  1201,  2. 
powers  and  responsibilities  of  sheriff  taken  away,  1202. 
now  given  to  registrar  of  county  court,  ih, 
replevin  bond,  1203. 
to  whom  to  be  taken,  ib. 
condition  of,  1203,  4,  5. 

breach  of,  ought  to  pursue  condition  of  bond,  1205. 
under  what  circumstances  bond  will  be  considered  forfeited,  1204,  5. 
liability  of  sureties,  1206. 
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proceediDgs  in  replevin  at  common  law,  &c. — continued. 

when  discharffed,  1206. 

remedy  of  defendant  if  the  security  be  insufficient,  tb, 
by  whom  a  replevin  may  be  maintained,  1207. 

plaintiff  mast   have  either   an   aJ[)8olate  or  special  property  in  the 
goods,  ib. 

who  to  sue  where  goods  of  feme  sole  taken,  and  she  marries,  ib, 

if  goods  of  feme  covert  taken,  1208. 

executors  may  maintain  replevin,  ib. 

parties  having  a  joint  interest  may  join  in  replevin,  ib. 
Declaration,  ib. 

venue  is  local,  ib. 

locus  in  quo  must  be  stated  in  the  declaration,  ib. 

plea  of  non  cepit  modo  et  form&,  when  proper,  1209. 

in  inferior  courts  locus  in  quo  must  be  alleged  within  the  jurisdiction,  ib. 

when  close  ought  to  be  described  by  abuttals,  ib. 

how  goods  ougnt  to  be  described,  to. 
pleas  in  abatement,  ib. 

difference  between  replevin  and  other  actions  as  to  plea  in  abatement,  ib. 

coverture  must  be  pleaded  in  abatement,  1210. 
plea  of  cepit  in  alio  loco,  t^. 

general  issue,  what  is  put  in  issue  by,  ib. 
Avowry  and  cognisance,  ib. 

how  far  assisted  by  plea  were  defective,  ib. 

several  avowries  and  cognisances  affected  by  new  rules,  1211. 

money  may  be  paid  into  court,  ib. 

by  assignees  of  bankrupt,  280. 
avowry  for  damage  feasant,  1212. 

what  itjnnst  allege,  ib. 

defendant  may  avow  that  locus  in  quo  was  his  soil  and  freehold,  ib. 

or  may  now  plead  generally  that  he  was  seised,  ib. 

tenants  in  common,  how  to  avow,  ib. 
pleas  in  bar,  ib. 

escape  through  defect  of  fences,  ib. 

cattle  must  not  be  trespassing  on  highway  or  in  close  whence  they 
came,  ib. 

right  of  common,  1213. 

tender  of  amends,  1214. 

if  made  before  distress,  makes  the  distress  unlawful,  ib. 

after  distress,  and  before  impoonding,  makes  the  detainer  unlawful^  ib., 
1219. 
avowry  for  rent  arrear,  ib. 

at  common  law,  ih. 

by  statute,  ib. 

act  does  not  extend  to  rent-charges,  ib. 

against  owner  of  part  of  reversion,  1215. 

sum  claimed  not  material,  ib. 

payment  of  rent  prim&  facie  evidence  of  ownership,  ib. 

when  avownr  is  for  parcel  of  rent,  necessary  averment  ib. 

money  may  be  paid  into  comi  on  an  avowry  for  rent  in  arreai*,  1216. 

when  executor,  and  when  heir,  ought  to  distrain,  ib. 

how  joint-tenants,  &c.  oudit  to  avow,  ib. 

as  to  distraining  for  rent  for  leadv-fiimiahtd  lodgings,  ib. 

distress  for  rent-chaige  under  5b  6  Vict.  c.  64,  s.  18,  ib. 
pleas  in  bar,  1216. 

eviction,  ib. 

non  dimisit,  1217. 
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REPLEVIN--con^i«tte<f. 
pleas  in  hai^^^ontinued, 

non  tenuity  1217. 

where  issne  is  taken  on  non  (ennit,  1217, 8. 
rienB  in  arrear^  1219. 
tender  of  arrears,  ib. 

after  distress  is  impounded,  tender  too  late,  t^. 

tender  to  fall  amount  must  be  proved^  1220. 
nil  habnit  not  allowable,  ib, 
set-off  not  allowed,  id. 
Judgment,  1221. 

for  plaintiff,  for  damages  only,  ib, 

form  of  entry  in  judgment  on  demurrer,  ib. 
in  judgment  on  verdict,  ib, 

for  defendant  by  statute,  ib. 

what  is  writ  of  second  deliverance,  1221,  n. 

cases  where  stat.  17  Car.  II.  c.  7,  applies,  1221. 

verdict  for  defendant  where  statute  applies,  1223. 

effect  of  jurors  ginng  a  defective  verdict,  1223. 

writ  of  inquiry,  ib. 

judgment  for  defendant  upon  demurrer,  ib. 

judgment  at  common  law  when  still  proper,  ih, 
costs,  1223^  4.    See  Costs. 

REPLICATION : 

repljring  de  injuria  su&  propria  absque  tali  caus&  to  son  assault  demesne,  36. 
meaning  of  this  replication,  when  pleaded  to  a  plea  of  licence,  1312. 
in  replying  to  the  plea  of  liberum  tenementum,  plaintiff  may  traverse  the 
command,  1309. 

REPRESENTATION :  < 

io  first  underwriter,  effect  of,  997,  n. 
distinction  between  representation  and  warranty,  998. 
action  for  fraudulent  misrepresentation.    See  Deceit. 

REPUTATION  : 

admissible  evidence  in  cases  of  boundary,  743. 
evidence  to  prove  marriage,  10,  761. 

probate  of  a  will  not  admissible  to  prove  declarations  of  testator  as  to  repu- 
tation in  questions  of  pedigree,  800. 

REPUTED  OWNER,  292.    See  Bankrupt. 

REQUEST: 

where  it  must  be  made  before  action  brought,  120. 

where  not  necessary,  ib, 

where  proof  of  is  required,  1387,  8. 

RESCUE,  OR  Rescous  : 

of  distress,  686, 1226,  n.    See  Distress. 

tender  after  impounding  no  bar,  687. 

usual  remedy  for  wrongfully  setting  person  arrested  at  liberty  is  an  action  on 

the  case,  1226. 
what  must  be  proved,  ib. 
mere  words  will  not  constitute  an  arrest,  ih, 
what  sufficient,  ib, 
acquiescence  of  defendant  will  complete,  though  the  warrant  be  not  shown, 

1227. 
writ  may  not  be  executed  on  Sunday,  ih. 
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RESCUE,  OR  llRscovB—eimtinued. 

arrests  which  may  be  made  on  a  Sanday^  ib. 

when  sheriff  may  or  may  not  excuse  himself  by  returning  the  rescue,  1 228. 

damage  sustained  by  the  rescue  must  be  proved^  ib. 

See  Imprisonment. 

RESIGNATION  BONDS.    See  Simony. 

RESPONDENTIA : 

nature  of  the  contract,  1038. 

difference  betw^een  bottomry  and  respondentia,  and  a  loan,  ib, 
statutes  relating  to  money  lent  upon  respondentia,  ib. 
proof  in  respect  of  in  bankruptcy,  324^,  n. 

RESTRAINT : 

of  marriage,  illegal,  59,  507. 

of  trade,  where  illegal,  69,  582 — 4. 

RETAINER.    See  Lien.    Executor. 

may  be  given  in  evidence  on  plene  administravit,  708. 
of  the  right  of  retainer  by  an  executor,  798. 
executor  de  son  tort  cannot  retain,  i&. 

RETURN : 

of  premium,  1031. 

requisites  of,  to  a  mandamus,  1102. 

See  Mandamus. 

REVERSION.    See  Assignee.    Covenant. 

REVOCATION : 

method  of  express  revocation  of  will,  892. 
implied  revocation,  895. 

RIENS  IN  ARREAR: 

plea  to  an  avowry  for  rent  arrear,  1^19. 

RIENS  PER  DESCENT  : 

defence  in  action  for  covenant  against  heir,  530. 

RIGHT  OF  SHOOTING  : 
what  gives,  910, 1. 

RISK: 

inception  of,  delay  in,  where  it  discharges  policy,  1018. 

ROLLS  OF  COURT.    See  Court  Rolls. 

ROOKS: 

fera  naturso,  908. 

RUNNING  ACCOUNT : 

remedy  for  balance  of,  is  by  account,  3. 
balance  declared,  action  of  assumpsit  lies  for,  Ih. 


SAILING: 

time  of,  1001. 
with  convoy,  1004. 

SALE: 

what  is,  272,  302. 

of  office  illegal,  587. 

doctrine  relating  to  the  sale  and  warranty  of  horses.    See  Warraxtt. 
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SALE-'Continucd, 

in  whom  the  property  is  upon  the  sale  of  ffoods,  1333. 

under  what  circumstances  vendor  may  resell  his  goods,  ib. 

where  sale  is  complete  by  deliyery  of  goods  to  carrier^  456, 1331. 

bill  of,  requisites  of,  to  transfer  ship,  1234. 

by  auction.    See  Auction. 

of  goods,  17th  section  of  Statute  of  Frauds,  as  to,  861. 

of  land,  4th  section  of  Statute  of  Frauds,  as  to,  849. 

of  goods,  not  generally  an  act  of  bankruptcy,  241,  245,  301. 

SALVAGE : 

persons  preserving  goods  which  have  been  abandoned  at  sea  have  a  lien  on 
them  for  compensation,  1362. 

SATISFACTION.    See  Accord. 

SATISFIED  TERM : 

presumption  as  to,  634  n.,  5. 

SCANDALUM  MAGNATUM  : 

of  the  remedy  for  this  injury,  1262,  3. 
how  io  declare,  1253. 

words  actionable  in  the  case  of  a  peer,  which  would  not  be  in  the  case  of  a 
commoner,  ih» 

SCHOOL : 

keeping,  when  breach  of  covenant  as  to  trade,  491. 

SCIENTER: 

must  be  averred  and  proved,  640. 

SCIRE  FACIAS : 

not  necessary  to  make  husband  party  to  wife's  suit,  353. 
when  administrator  de  bonis  non  may  sue  out,  771. 

SCOTLAND : 

marriages  in,  750. 

where  party  seeking  to  avail  himself  of  law  of  England,  cannot  claim  the 
benefit  of  law  of  Scotland,  150. 

SEA.    See  Bbtond  Skas. 
perils  of,  964. 

SEAMEN : 

register  of,  1238. 
of  their  wages, 

allotment  of,  1240. 

discharge  and  payment  of,  1241. 

legal  right  to,  1242. 

mode  of  recovering,  1247. 

forfeiture  of,  1244. 

agreement  relating  to,  must  be  in  writing,  1239. 

must  specify  the  wages  and  voyage,  t6. 

seamen  not  oblij^ed  to  produce  the  written  agreement  in  court,  1240. 

of  the  penalties  imposed  upon  seamen  for  desertion,  &c.^  1244. 

what  shall  be  deemed  desertion,  1246. 

freight  the  mother  of  wages,  when,  1242. 
of  the  remedies  for  the  recovery  of  seamen^s  wages, 
.    in  the  Court  of  Admiralty,  1247. 

at  common  law,  1248. 

before  justices^  ib. 
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SEA-WORTHINESS: 

implied  warranty  of,  1016.    See  Insuranck. 
none  as  to  seamen's  service,  1243. 

SECOND  DELIVERANCE : 
writ  of,  obsolete,  1221,  n. 

SEDUCTION : 

action  for,^1125.  ' 

SEISIN : 

nnity  of,  of  land  and  way  over  land,  1140, 1320. 

SEIZURE : 

owner  of  ship,  seized  as  forfeited,  cannot  maintain  trespass,  1303,  4. 

SENTENCE : 

sentences  of  foreign  courts  of  admiralty  are  conclusive  evidence,  in  actions 

on  policies,  upon  all  subjects  vnthin  their  jurisdiction,  1012. 
where  a  warranty  of  neutrality  shall  be  falsified  by  foreign  sentence,  %b. 
but  these  sentences  must  be  legal  sentences,  1014. 
of  imprisonment,  computation  of  time  in,  251. 

SEPARATE  MAINTENANCE,  330,  507,  8. 

SEPARATE  USE : 

property  settled  to,  not  in  order  and  disposition  of  bankrupt,  298. 

SEPARATION: 

judicial,  supersedes  divorce  it  mens&  et  thoro,  7,  8. 

effect  of,  between  husband  and  wife,  in  case  of  adultery,  9,  10. 

of  deeds  of  separation,  330,  507,  8. 

covenant  by  husband  in  case  of,  507,  8. 

SEQUESTRATION 

assignees  of  bankrupts  may  obtain,  278,  n. 

SERMON: 

as  to  whether  comments  on,  privileged,  1051,  b. 

SERVANT.    See  Mastir  and  Servant. 

carrier  not  protected  from  loss  or  injury  arising   from   felonious  act  of, 
448,3. 

SERVICE : 

of  vnrit  in  ejectment,  723,  4. 
of  notice  to  quit,  714. 

SET-OFF : 

at  common  law  and  by  statute,  166. 

cases  in  which  set-off  is  allowed,  167. 

debt  due  from  wife  dum  sola,  cannot  be  set  off,  361. 

in  cases  of  executors,  167,  8. 

cannot  be  of  debt  barred  by  Statute  of  Limitations,  168. 

or  of  a  penalty,  ib. 

must  be  of  le^al  (not  eauitable)  interest,  169. 

must  be  pleaded  specially,  i&* 

parUculars  of,  R,  G.,  T.  T.  1  Will.  IV.,  ib. 

reducing  demand  under  40«.^does  not  [affect  jurisdiction  of  superior  court; 

170. 
replication  to,  i^• 

in  covenant  what  may  be  set  ofi^  563. 

when  simple  contract  del  t  may  be  set  off  against  a  specialty,  602,  3. 
YOL.  II.  3  O 
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nnliqaidated  demand  cannot  be  made  tnbject  of  a  aei-oiF,  603. 
debt  dae  in  right  of  wife  cannot  be  set  off  to  debt  on  bond,  Wi,  n» 
to  penalty  on  Dond,  603. 
cannot  be,  in  replevin,  1220. 
in  bankraptcy,  324f,  et  »eq. 

SHARES: 

not  within  4th  sect,  of  Statute  of  Fraudi,  when,  855. 
not  within  17th  sect,  862. 

SHERIFF : 

sheriff  obliged  to  take  bail,  604.    See  Baiu 

remedy  a^nst,  for  escape,  stat.  1  &  2  Vict.  c.  110,  s.  31  . .  607,  8, 1226,  7. 

where  action  lies  against,  for  false  imprisonment,  919. 

dnties  of,  in  repletm  now  taken  away,  1202. 

cannot  be  made  a  trespasser  by  relation,  319, 1303. 

cannot  jostify  breaking  open  outward  door  to  execute  process  in  civil  suit, 

1313. 
trover  lies  by  sheriff  against  person  taking  away  goods  seized  in  execution, 

1337. 
seizure  by,  after  bankruptcy,  what  remedy  for,  318,  et  m^. 
when  not  liable  for  paying  money  to  execution  creditor,  239. 
must  sell  goods  b^  pMic  auction,  when,  304. 
liability  of,  to  assipees  of  bankrupt,  30^  319. 
notice  to,  of  act  of  bankruptcy,  not  sufficient,  307. 

SHIP: 

presumption  of  loss  of,  964. 

sale  of,  by  attested  bill  of  sale,  1234. 

shipowners  not  liable  for  embezzlement  by  mariners,  451, 1249. 

nor  for  any  loss  exceeding  value  of  vessel  and  freight,  ib, 

nor  for  any  loss  by  fire,  ib. 

nor  for  jewels,  &c.,  unless  the  value  is  specified,  f5. 

action  against  shipowner  must  be  brought  by  consignee  of  eoods,  456. 

master  of  ship  has  no  lien  on  ship  for  money  expended  in  repairs,  nor  on 

the  freight  for  his  wages,  1242. 
repairs  of,  who  liable  for,  1249, 1250, 1251. 

master  of  ship  has  no  general  authority,  by  law,  to  sell  ship  or  cargo,  1354. 
sale  of  the  wnole  of  a  siiip  b3r  part  owner  is  not  equivalent  to  destmciion,  so 

that  co-tenant  may  maintain  trover,  1356,  n. 
See  Imsubanok.    Registry. 

SHIPPING : 

of  the  Merchant  Shipping  Act,  1854,  PL  II.,  1230. 

privileges  acquired  by  registry,  1231. 

what  snips  are  entitled  to  become  aud  continue  registered,  1231. 

when  a  ship  shall  cease  to  enjoy  privileges  of  a  British  ship,  ib, 

if  ship  be  lost,  taken,  or  broken  up,  ib, 

in  case  of  transfer  to  unqualified  person,  ib. 

in  case  of  alteration,  1231,  7. 
who  may  be  owners,  1231. 

property  in  every  vessel  belonging  to  several  parties  is  considered  a» 
divided  into  64  parts,  1232. 

not  more  than  32  persons  can  be  legal  owners,  or  registered  aa  such,  ib. 

except  in  cases  of  joint  ownership  or  ownership  by  transmission,  ib, 

joint  owners  not  exceeding  five  may  be  registered,  ib, 

no  trust  can  be  registered,  ib, 

if  properW  in  a  ship  devolves  on  unqualified  person  it  may  be  sold  by 
order  of  the  couit^  ib.,  1234. 


INDEX.  1525 

SHIPPING— ^wi<fJMi«f. 

at  what  place  ships  shall  bd  registered,  1232. 

to  what  port  ship  shall  be  deemed  to  belong,  ib. 

registry  may  be  transferred  to  another  port,  t&.,  1237. 
of  the  certificate  of  registry,  1233. 

what  it  mnst  contain,  ib. 

mnst  be  in  custody  of  roaster,  ib, 

who  has  no  lien  on  i^,  f6.,  note. 

to  be  delivered  np  on  loss,  &c.  of  ship,  &c.,  ib. 

as  to  conseqaences  of  detention,  ib.,  note  d. 
what  is  required  on  part  of  owners  to  obtain  registry,  1233.  * 

declaration  to  be  made,  ib, 

reqoisites  of  declaration,  ib. 
of  the  transfers  and  transmissions,  1234. 

mnst  be  by  bill  of  sale  doly  attested,  ib, 

transfer  must  be  registered,  ib, 

80  of  transmission  by  death,  bankruptcies,  &c.  and  marriage,  ib. 

the  court  msy  order  a  share  devolving  on  an  unqualified  person  to  be 
sold,  ib. 

the  court  may  prohibit  any  dealing  with  the  ship,  ib. 

not  within  reputed  ownership  clause  of  Bankrupt  Act,  284. 
of  mortgages,  1234. 

must  be  in  prescribed  form,  1235. 

and  be  registered,  ib. 

discharge  of  mortgage  must  be  registered,  ib. 

mortgages  entitled  to  priority  according  to  the  date  of  registry,  ib. 

mortgagor  does  not  cease  to  be  owner,  ib. 

mortgagee  may  sell,  when,  ib. 

mortgagee  entitled  to  accruing  freight,  when,  1235. 

effect  of  bankruptcy  of  mortgagor,  ib. 

transfer  of  mortgage  to  be  registered,  ib. 

mortgages  not  within  reputed  ownership  clause  of  Bankrupt  Act,  284. 
of  certificates  of  mortgage  and  sale,  1236.' 

avoidable  when  required  to  sell  or  mortgage  abroad,  ib. 

requisites  of,  ib. 

may  be  revoked,  when,  1237. 
of  regi;stry  anew  and  transfer  of  registry,  ib. 

when  ship  altered  so  as  not  to  correspond  with  her  registry,  ib. 

on  change  of  ownership,  ib. 

consequences  of  failure,  ib. 

registry  may  be  transferred,  when,  ib. 
what  snail  be  sufficient  evidence  of  declarations,  certificates  and  books  of 

certified  copy  sufficient,  ib. 
of  masters  and  seamen ;  their  wages,  desertion,  &c.,  the  Merchant  Shipping 

Act,  Part  III.,  1238—48. 
shipping  offices,  &c.,  1238. 

examination  for  masters  and  mates,  ib, 
engagement  of  seamen  and  ship's  articles,  1239. 

nature  and  contents  of  the  articles,  ib. 

omission  to  have  articles  does  not  render  ship  unseaworthy,  ih. 

rules  as  to  foreign-going  ships,  ib. 
home-trade  ships,  ib, 

when  signed  abroad  the  consul  must  endorse  the  articles,  1240. 

erasures,  &c.  inoperative,  ib, 

copy  of  articles  to  be  posted  up  on  board,  ib. 

seamen  may  give  narol  evidence  of  articles  without  notice  to  produce,  ib, 

seamen  discharged  within  a  month  entitled  to  compensation,  ib. 
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Allotment  of  wages,  1240. 

natnrt  and  effect  of  allotment  notes,  ib. 

how  enforced,  id. 
discharge  and  payment  of  wages,  1241. 

seamen  to  be  diachaiged  and  receive  their  wages  in  presence  of  shipping 
masters,  ib. 

dednctions  to  be  entered  by  master  and  account  delivered,  t6. 

disputed  qaestions  may  be  referred  to  shipping  master,  ib, 

on  payment  a  mutual  release  to  be  signed,  ib. 

the  shipping;  master^s  account  evidence  of  the  payments,  ib. 

master  to  give  and  sign  character  of  seaman,  ib. 

as  to  forgery  of,  i6.,  note, 
legal  right  to  wages,  1242. 

when  to  commence,  ib. 

freight  the  mother  of  wu;e8,  when,  ib, 

right  to  wages  in  case  of  inability,  embaigo,  volunteering  into  the  navy, 
imprisonment,  &c.,  &c.,  ib. 

wages  pro  rat&,  1242,  3,  6. 

no  warranty  to  seamen  of  seaworthiness  implied,  1243. 

wages,  when  payable,  ib. 

seamen  may  be  dismissed  for  mutiny,  1244. 

an  agreement  for  extra  wages,  when  good,  ib. 
foifeitures  and  desertion,  1244. 

offences  for  which  forfeitures  may  be  enforced,  1244,  5,  6. 

to  be  entered  in  official  log,  ib, 

desertion  abroad  to  be  certified  by  consul,  ib. 

forfeitures  in  engagements  by  the  men,  1240. 

application  of  forfeitures,  ib. 

volunteering  into  the  navy  not  desertion,  1246. 

nor  leaviog  on  account  of  ill-treatment,  ib. 
offiebl  logs,  1246,  7. 

entiy  of  offences,  &c.,  therein,  1247. 
mode  of  recovering  wages,  ib. 

seamen  may  sue  in  Admiralty  Court,  when,  ib. 

when  in  superior  courts,  ib. 

Statute  of  Limitations,  ib. 

seamen's  wages  preferred  to  other  claims  on  ship,  ib. 

master  or  owners  mav  be  sued,  1248. 

wages  under  50^.  to  be  recovered  summarily,  ib. 

master  may  recover  wages,  ib. 

wages  cannot  be  attached,  ib. 
limitation  of  liability  of  ship-owners,  and  liability  for  repairs,  d(c.,  1249,  51. 

owners  not  liable  for  fire,  1249. 

nor  for  loss  of  bullion,  jewellery,  &c.,  unless  declared,  ib. 

not  liable  beyond  value  of  ship  and  freight  for  certain  losses,  ib, 

value  of  ship  and  freight  how  estimated,  ib.j  note. 

in  case  of  loss  of  life  or  personal  injury  Board  of  Trade  may  institute 
proceedings,  ib. 

no  action  lies  pending  the  decision  of  the  Board  of  Trade,  ib. 

who  kable  for  repairs,  ib. 

the  person  on  whose  credit  the  repairs  are  done  is  liable,  not  necessarilj 
the  registered  owner,  1260. 

register  no  evidence  of  liability,  ib. 

when  the  master  may  pledge  owner's  credit,  1251. 

rule  of  law,  that  freight  is  mother  of  wages,  1246. 

on  whom  burden  of  proof  of  freight,  ib. 

when  seamen  disabled  by  accident  entitled  to  wages,  1248. 
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limitation  of  liability  of  sbip-OMmen,  and  liability  for  repairs— eonlimiAl. 

remedies  which  law  has  provided  for  seamen's  wages^  1240. 
of  the  liability  of  ship-owners  for  repairs,  1250. 

SIMONY : 

statutes  relating  to,  591,  3. 

resigiiation  bonds,  when  simoniacal,  593. 

how  £&r  special  bonds  of  resignation  are  legalised,  594. 

SLANDER: 

Bcandalnm  magoatam  defined,  1252. 

statutes  upon  which  the  action  is  founded,  1252,  3. 

of  the  form  of  the  declaration,  1253. 

writ  of  error  cannot  be  brought  on  it  in  the  Exchequer  Chamber,  §6. 

of  the  action  for  slander,  ib. 

what  words  are  actionable,  1254 — 61. 

the  words  must  contain  an  express  imputation  of  some  crime,  &c^  1254,  5. 

of  the  construction  to  be  placed  on  the  words  used,  1256. 

may  be  pointed  by  innuendo,  ib, 

mere  suspicion  or  imputation  of  an  inclination  only,  not  enough,  1254,  n. 

the  understanding  of  the  hearers  as  to  the  meaning  of  the  words  imputed, 

when  the  rule  to  go  by,  1256,  7. 
what  is  malice  in  law,  1254. 
of  the  action  for  slander  of  title,  1258. 
words  which  slander  a  man  in  his  office,  trade,  &c.,  actionable,  1258, 

9,60. 
actions  on  the  case  for  words  must  be  brought  within  two  years,  1259. 
words  not  actionable  in  themselves  may  become  so  by  reason  of  special 

damage,  ib» 
what  sufficient  special  damage,  1260. 
the  special  damage  must  be  the  legal  and  natural  consequence  of  the  words 

spoken,  ib. 
there  cannot  be  a  joint  action  for  words  spoken  of  two,  ib. 
but  partoers  in  traiae  may  bring  a  joint  action,  ib. 
slander,  republished  by  another,  when  actionable,  1260, 1,  9 
falsehood  and  malice  are  of  the  essence  of  this  action,  1261. 
pleadings :  of  the  declaration,  1261. 

the  words  spoken  should  be  set  forth  precisely,  1262. 

what  are  necessary  averments  in,  4h. 

when  the  words  are  spoken  in  a  foreign  language,  ib. 

when  the  words  relate  to  p1aintifiP*s  office,  profession,  or  trade,  1258,  9, 
1260,  2,  3. 

of  the  innuendo,  its  office,  1263. 

before  the  Common  Law  Procedure  Act,  1263,  4. 

since  the  Common  Law  Procedure  Act,  1264, 5. 

money  cannot  be  paid  into  court,  1266. 

effect  of  the  plea  of ''  not  guilty,*'  in  actions  on  the  case  for,  1266,  7. 

the  truth  of  the  facts  must  be  pleaded  in  justification,  ib. 

but  a  justification  which  the  defendant  fails  to  prove  may  enhance 
damages,  ib. 

when  the  use  of  words  actionable  may  be  justified,  1266. 

when  by  master  giving  a  character  to  a  servant,  1953, 1266,  7.  . 

a  servant  cannot  sue  his  master  for  refusing  to  give  him  a  character, 
1267. 

Slea  negativing  special  damage  when  bad,  ib. 
efendant  may  plead  Statute  of  Limitations,  ib. 
cannot  pay  money  into  court,  1265. 
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defendant  may  give  in  evidence  an  apology  made  or  offered,  1268. 

the  material  words  mutt  be  proved  as  laid  in  the  declaration,  ib. 

powers  of  amendment,  ib. 

if  the  charge  false,  malice  is  implied,  1269. 

in  an  action  for  words  impating  felony,  plaintiff  cannot  give  evidence  of 

general  good  character,  ib. 
defendant  may  prove  the  truth  of  words  given  in  evidence  to  prove 

malice,  if  they  are  not  on  the  record,  ib. 
when  special  damage  mast  be  proved  as  alleged,  ib. 
new  trial  on  account  of  excessive  damages  refused,  when,  ib. 
when  the  court  will  award  a  venire  de  novo,  1270. 
the  insertion  in  the  same  connt  of  matter  not  actionable,  in  addition  to 

actionable  matter,  not  a  ground  for  airest  of  judgment,  ib. 
Stat  21  Jac.  I.  c.  16,  s.  6,  as  to  costs,  ib. 
this  statute  does  not  extend  to  actions  founded  on  special  damage 

only,  ib. 
stat.  58  Geo.  III.  c.  30,  s.  2,  as  to  costs  in  inferior  courts,  1271. 
sUt.  3  &  4  Vict  c.  24,  as  to  costs,  37. 
costs  where  divisible  issue  found  partly  for  each  party,  1271. 

SLANDER  OF  TITLE,  1268. 

SMUGGLING: 

foreigner's  contract  not  affected  by  British  laws  against,  62,  377. 

SOCIETY : 

one  member  of  amicable  society  cannot  maintain  trover  against  another  for 
taking  away  a  chattel  belonging  to  the  society,  1355. 

SOLD: 

bought  and,  notes,  873,  4,  9. 

SOLVIT  AD  DIEM,  AND  SOLVIT  POST  DIEM.    See  Payment. 

SON  ASSAULT  DEMESNE : 

plea  of,  in  action  of  assault  and  battery,  2. 

SPECIAL  DAMAGE : 
in  nuisance,  1145. 

slander,  1258,  60,  7,  9. 

SPECIAL  JURY  ;• 

certificate  for  costs  of,  1417. 

SPECIALTY : 

where  assumpsit  will  lie  on,  488,  9. 

SPECIFIC  CHATTEL  : 

sale  of,  passes  property  without  delivery,  1333. 

SPECIFIC  PERFORMANCE : 

of  contracts  within  Statute  of  Frauds,  when  decreed,  833,  49,  53. 

SPIRITUAL  PERSON  : 
as  to  trading  by,  365. 
member  of  ioint-stock  company,  365,  6. 
may  be  bankrupt  as  trader,  222. 

SPIRITU9US  LIQUORS : 

restraint  of  actions  of  debt  due  for,  57,  8. 
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SPLINT : 

'where  unsoondneBs^  660. 

SPRING : 

undeigroand^  right  to  enjojment  of^  1186. 

STAGE-COACH : 

proprietor  of,  how  far  liable  as  common  carrier^  446. 
Set  Carrier. 

STAKE-HOLDER : 

mere^  not  liable  for  interest,  202. 

STAMP : 

stamp  duties  on  bills  and  notes,  368 — 70. 

notice  of  dishonour  of  bill  drawn  on  improper  stamp,  not  necessary,  369. 
exemption  from  stamp  duties,  ih, 

probate  stamp  is  not  primft  facie  evidence  of  amount  of  assets,  800. 
not  necessary  on  illegal  agreement,  61 . 
where  unstamped  instrument  may  be  looked  at  by  court,  370. 
stamp  must  be  of  proper  denomination,  368. 
effect  of  alteration  of  a  bill,  as  to  the  stamp,  370,  1. 
where  new  stamp  is  required,  ib, 
on  policy  of  insurance,  956. 

STANDING  CORN  : 

where  it  goes  to  devisee  of  land,  1343. 

STATUTE  MERCHANT  OR  STAPLE : 
in  what  order  to  be  paid  by  executor,  778. 

STATUTES.    See  Table  of  Statutes  in  Vol.  I.,  after  Names  of  Cases. 

STATUTORY  PROTECTION  : 
when  party  is  entitled  to,  924. 

STOCK : 

whether  bond  for  securing  money  paid  for  [stock-jobbing  differences  be 
good,  91. 

STOCK-JOBBING  ACT : 

foreign  funds,  not  within,  997. 

STOLEN  GOODS : 

when  recoverable  in  trover,  1329. 

owner  of,  in  order  to  recover  from  third  i>er8on,  must  convict  thief,  ib, 

if  goods  sold  in  market  overt  before  conviction,  ib. 

when  eoods  fraudulently  obtained,  ib, 

(piudulent  sale  good  till  avoided  by  first  seller,  1330. 

but  there  must  be  absolute  contract,  %b, 

exception  in  case  of  horses,  1329,  n.,  74. 

STOPPAGE  IN  TRANSITU : 

nature  of  the  right  of  stopping  in  transitu,  1272. 
this  right  is  naramount  to  an^  lien,  i^. 
undecided  whether  its  effect  is  to  rescind  the  contract,  1273. 
who  shall  be  considered  capable  of  exercising  this  right,  1274. 
if  party  stand  in  relation  of  vendor,  ib. 
a  mere  surety  for  price  of  goods  not  entitled  to  stop,  ib, 
stoppage  by  a  stnmger  cannot  be  ratified,  1276. 
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under  what  circaniBtances  the  traiuitiie  shall  be  ooiuidered  as  eontinningy 

examples  where  tiansitos  continues,  1276,  82. 

where  right  of  stopping  in  tnmsita  vests  in  con8]gn<H',  it  cannot  be 

divest^  bj  a  creditor  of  consignee  dorinff  transit,  1282. 
nor  by  a  common  carrier  claiming  a  lien,  i£ 
if  carrier  deliyers  goods  after  notice  to  stop  in  transitu,  vendor  may 

brii^  trover  against  vendee,  t6. 
bat  a  demand  by  the  consignee  at  the  end  of  the  transitas  will  defeat 

the  right,  ib. 
sectu  daring  the  voyage,  1284. 
what  a  safficient  notice  to  stop,  1282. 

a  resale  of  goods  by  ve&dee  does  not  destroy  vendor^s  right,  t^. 
declarations  of  the  consignee  on  receipt  of  goods,  when  i^missible,  1284, 
a  stoppage  of  part  of  go^  sold  under  an  entire  contract  is  available  to 

secure  payment  of  the  whole,  1285. 
but  the  part  delivered  cannot  be  retaken,  ib, 
when  the  transitns  may  be  considered  as  determined,  1285 — 92. 

transitus  at  an  end  when  goods  have  reached  place  named  by  buyer  to 

seller  as  their  destination,  1276—83. 
actual  or  constructive  possession  of  consignee  necessary  to  determine 

the  transitus,  1276,  8. 
effect  of  stoppage  of  part  of  the  goods,  1 285. 
examples  in  which  the  transitus  has  been  considered  as  determined, 

1285,  92. 
delivery  of  part  a  delivery  of  the  whole,  when,  1285,  6. 
delivery  on  board  the  vendee*s  ship  a  delivery  to  him,  1287. 
unless  the  vendor  protects  himself  by  the  bills  of  lading,  1288. 
effect  of  the  vendee  exercising  acts  of  ownership,  1288,  9,  92. 
case  where  vendee  uses  warehouse  of  a  third  person  as  his  own,  1289. 
effect  of  delivery  orders,  1291,  4. 
how  far  negotiation  of  the  bill  of  lading  defeats  rights  of  stopping  in  transitu, 
1292. 
it  must  be  band  fide  for  a  valuable  consideration,  1292,  3. 
in  such  case  indorsement  passes  the  property^  id. 
under  what  circumstances  vendor  has  an  equitable  quasi  right  to  stop  in 

transitu,  1293. 
right  of  consignor  to  stop  in  transitu,  how  affected  by  lien  of  carrier^  456^ 
1282. 

STRANDING : 

loss  by,  what  constitutes,  955. 

STREET : 

dedication  of  way  in,  1315,  6. 

SUBSCRIBING : 

witness  must  be  called  if  instrument  require  attestation,  883,  7,  902; 
See  Witness. 

SUNDAY: 

bill  of  exchange  due  on,  398. 

date  of  bill  on,  372. 

sale  of  horse  on,  651. 

what  arrests  on  Sunday  are  actionable,  922,  3,  1227. 

execution  of  writ  on,  1227. 

SUPRA  PROTEST : 
acceptance,  382. 
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SUPPRESSION: 

of  the  trnth  in  inmirance^  1001. 

SURETY : 

paying  money  for  principal^  though  not  at  his  reqaest,  may  recover  from 

him  for  money  paid  to  hia  nee,  78,  9. 
contribntion  between  sureties,  79,  80,  324ii. . 
in  replevin,  1203,  4. 

law  as  to  dischaige  of  surety  generally,  411,  2. 
principal  cannot  be  released   without  its  operating  for  the  benefit  of  the 

surety,  432. 
cannot  plead  duress  of  principal  to  bond,  582. 

SURGEON : 

proof  of  qualification,  133. 

SURRENDER : 

defendant  dischaiged  out  of  custody  on  giving  bail-bond,  cannot  surrender 

himself  without  assent  of  sheriff,  610. 
presumption  of  surrender  of  satisfied  terms,  694,  and  n. 
by  Statute  of  Frauds,  leases,  &c.,  cannot  be  surrendered  without  deed  or 

note  in  writine,  756,  834  ;  stiit.  8  &  9  Yici.  c.  106,  tb, 
by  operation  of  law,  834. 
agreement  to  surrender  must  be  in  writing,  852. 
a  surrender  cannot  be  made  to  operate  in  futuro,  835.  » 

SWEAR  IN: 

mandamus  to,  where  colourable  title  in  two  sets  of  parties,  1085. 


T. 

TAXATION: 

reference  of  attomeys'Jbills  to,  under  stat.  6  &  7  Vict.  c.  73, 188. 

not  after  verdict,  %b. 

when  attorney  not  entitled  to  costs  of  taxation,  i&.,  n. 

application  for  taxing,  &c.,  how  to  be  made,  188. 

certificate  of  taxation  final,  when,  190. 

judgment  may  be  entered  on,  ib, 

TENANCY : 

at  will,  not  favoured,  707. 

from  year  to  year,  ib, 

created  by  payment  of  rent  under  void  demise,  832. 

TENANT : 

is  not  permitted  to  object  to  title  of  landlord,  696, 1389. 
qualifications  of  this  rule, 

where  attornment  b;^  mistake,  697. 

where  lease  has  expired,  ib. 
when  liable  in  use  and  occupation,  1397. 
duty  of,  on  expiration  of  term,  1385. 
wilmlly  holding  over,  penalty  for,  630, 1,  3. 
proceedings  for  under  u.  L.  P.  Act,  722. 
what  are  fixtures  as  between  landlord  and  tenant,  1343. 
See  Landlord.    Notice  to  Quit. 

TENANT  IN  COMMON: 

of  account  by,  against  his  companion,  2,  3. 
ejectment  by,  704. 
TOL.  II.  8  P 
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one  tenant  cannot  bring  action  of  trespass  <}.  c.  f.  against  his  companion 

unless  on  actual  ouster  or  destruction  of  subject-matter^  1302. 
trespass  by,  acainst  his  companion,  for  mesne  profits,  760. 
for  trespass,  tnongh  he  has  not  exclusiye  possession.  1297. 
must  jom  in  trespass  q.  c.  f.,  1301. 
cannot  bring  troyer  against  his  companion,  1355. 
how  to  ayow,  1212,  6. 

TENDER : 

of  money  or  bank  notes,  172—4 

plea  of,  m  assumpsit,  171. 

what  good,  171,  2. 

evidence  of,  172.  3. 

on  joint  demana,  173. 

to  agent,  ib, 

at  what  time  must  be  made,  174. 

of  form  in  which  to  be  pleaded,  175. 

replication  to,  ib, 

where  contract  divisible,  176. 
reducing  sum  recovered  under  40s,  doesLnot  affect  jurisdiction  of  the  superior 

court,  ib, 
x>f  amends  by  magistrates,  929. 
in  case  of  irregular  distress,  688. 
for  dam^[e  done,  1214, 1323 
of  arrears  of  rent,  1219. 
effect  of,  before  and  after  impounding,  1214,  9. 
in  pleading  tender,  full  amount  must  be  proved^  1219. 
in  trespass,  1323. 
what  is,  to  prevent  act  of  bankruptcy,  258. 

TERM : 

outstanding,  where  it  bars  an  ejectment,  695,  6.  ^ 
satisfied,  presumption  of  surrender  of,  694,  and  n. 
effect  upon  by  stat.  8  &  9  Vict.  c.  112,  695,  6. 

TERMINI : 

how  pleaded  in  right  of  way,  1322. 

not  necessary  in  case  of  public  way,  1321. 

THEATRES : 
unlicensed,  63. 

TIMBER.    See  Trees. 

sale  of  growine,  when  an  interest  in  land,  850. 

when  within  17th  sect  of  Statute  of  Frauds,  «&.,  862. 
standing,  to  whom  it  belongs,  1328. 
when  severed  by  act  of  God,  or  by  trespasser,  ib, 

TIME: 

computation  of,  as  to  notice  to  quit,  707,  919. 

not  essence  of  conti-act  in  sale  of  chattels,  1334. 

computation  of,  in  consideration  of  acts  of  bankruptcy,  251,  252,  307. 

computation  of^  in  sentences  of  imprisonment,  251. 

TIME  BARGAIN : 

where  not  illegal,  63. 

TIPPLING  ACT : 

agreements  void  under,  57,  8. 
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TITLE : 

covenants  for^  510. 

vendor  of  lease  boond  to  produce  landlord's,  204 

slander  of,  1258.  69. 

where  time  fixed  for  making  ont^  203, 4. 

TITLE-DEEDS : 

property  in,  in  whom  vested,  1353. 
detmue  for,  hj  assignees  of  bankrupts,  278. 

TOLLS: 

assumpsit  for,  72. 

thorough,  traverse,  72,  n. 

lease  of,  need  not  be  by  deed,  880. 

TRADE: 

covenant  not  to  carry  on  particular,  491,  2. 
in&nt  cannot  trade,  142. 
of  bonds  in  restraint  of,  582. 

TRADER: 

who  are  or  are  not  liable,  as  traders,  to  be  made  bankrupts,  222  a  seq.,  267. 
See  Bankrupt.    Acts  of  Bahkruptcy. 

TRANSITUS.    See  Stoppaok  in  Teansitu. 

TRAVELLING  EXPENSES : 

offer  to  pay,  held  evidence  of  bribery,  639. 

TREASURY:  4a 

mandamus  to,  when  it  lies,  1094. 

TREES : 

trespass  for  cutting  down,  1297. 
property  in,  1297,  1328. 
See  TiiiBBR. 

TRESPASS: 

for  injury  to  several  fishery,  824. 

to  free  fishery,  827. 
does  not  lie  for  injury  to  common  of  fishery,  ib. 
in  pursuit  of  game.  See,  911. 
in  ner  majesty's  forests,  fcc.,  912. 
of  trespass  for  mesne  profits,  760. 

in  what  cases  an  action  of  trespass  quare  clausum  fregit  may  be  maintained, 
1295. 

for  unwarrantable  entry,  id. 

though  plaintiff  has  only  interest  in  the  profits  of  the  soil,  1295,  6. 

grantee  of  the  king  de  herbagio  forestsB,  1296. 

where  plaintiff  is  entitled  to  vesture  of  land,  4b, 

other  cases  in  which  this  action  may  be  maintained,  ib, 

plaintiff  must  have  exclusive  possession,  ib, 

where  trees  are  excepted  in  a  lease,  trespass  for  cutting  them,  1297. 

where  adjacent  fields  separated  by  hedge  and  ditch,  to  whom  hedge 
belongs,  ib. 

where  there  are  two  ditches,  ib, 

effect  of  common  user  of  a  wall,  t^. 

rule  with  regard  to  ditching,  ib, 

waste  land  near  a  highway,  1297,  8. 

the  action  of  trespass  quare  clausum  fregit  is  a  local  action,  1298. 

actual  possession  necessary  to  maintain  trespass,  ib. 
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in  what  caaet  an  action  of  trespan  qnare  clansom  ftefft,  &c.    emHmmd. 

qaeition  of  title  ia  immaterial,  1208. 

what  possession  is  sufficient  to  maintain  trespass  against  a  wrongdoer, 
1298,  9. 

constractiye  possession  sufficient  to  maintain  trespass  for  goods,  1300. 

what  amounts  to  constractiye  possession,  ib.,  1303. 

in  executor,  1300. 

in  mortgagee  of  goods,  if  by  deed,  ib.  and  n. 

how  far  agreement  or  benefit  bj  trespass  makes  such  person  joint  tres- 
passer, 1301. 

trespass  may  be  maintained  for  placing  stall  in  the  market  without 
licence,  to. 

lord  against  commoner  for  entering  common  for  other  purpose  than 
merely  usins,  ib. 

by  assignees  of  bankrupts,  when,  275,  276. 

against  assignees  of  bankrupts,  322. 
tenants  in  common  must  ioin  in  trespass  quare  dausnm  fregit,  1301. 

this  action  lies  for  gleauing,  ib, 

against  peace-officer  for  seizing  goods  not  specified  in  warrant,  ib. 

jMurty  erecting  tombstone   may  haye  action  against  removers  or  de- 
facers,  ib. 

lies  for  careless  driving,  1302. 

what  is  considered  an  unayoidable  accident,  ib. 

when  against  corporation,  for  act  of  their  agent,  «6. 

action  must  be  commenced  within  six  years,  ib. 
where  trespass  cannot  be  maintained,  ib. 

where  entry  warranted  by  law,  tb, 

action  now  lies  for  entering  another's  land  for  the  diyersion  of  the 
chase,  ib. 

not  by  tenant  in  common  against  his  fellow  generally,  ib. 

nor  by  bargainee  for  years  before  entiy,  1303. 

lessor  cannot  maintain  trespass  against  his  tenant  for  taking  timber  cut 
by  lessor  illegally,  ib. 

nor  landlord  against  sheriff  for  seizing  his  goods  together  with  the 
tenant's  against  whom  execution  issued,  ib. 

nor  assignees  against  sheriff  for  taking  bankrupt's  goods  after  bank- 
ruptcy but  before  commission,  t^. 

in  case  of  ship  forfeited  or  seized  as  a  prize,  1303,  4. 

for  taking  excessive  distress,  1304. 

nor  in  certain  cases  for  taking  irregular  distress,  ib. 

nor  against  officer  for  taking  by  virtue  of  a  replevin,  ib. 

nor  against  judge  of  court  of  record  for  any  act  done  in  exercise  of  his 
functions,  ib, 

nor  against  overseer  for  distraining  on  a  void  rate  where  no  appeal,  t^. 

as  to  right  of  assignees  of  bankrupt,  1304,  5. 
See  Venub,  Accord  and  Satispaction,  Estoppel,  Liobnoe,  Process,  Way. 
pleadings, 

declaration,  1305. 

venue  in  quare  clausum  fregit  is  local,  ib. 

for  taking  goods  is  transitory,  ib. 

form  of  in  Common  Law  Procedure  Act,  ib, 

good  for  single  trespass,  ib. 

old  form  best  where  there  are  several  acts,  ib, 

in  trespass  quare  clausum  fregit,  locus  in  quo  must  be  stated  with 
certainty,  1305,  6. 

in  trespass  for  taking  goods  they  may  be  described  generally,  1306. 

and  also  that  they  were  plaintiff's,  ib. 
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pleadings — continued* 

how  a&imali  fens  natiu»  miut  be  desoribe^^  1306. 
how  fixtures  most  be  deset ibed,  §}. 
plea  of  "not  guilty,"  1307. 

hj  statnte,  meaning  of,  i6.      • 
not  possessed,  1308. 
in  case  of  goods,  ib, 
libernm  tenementnm,  ib. 

what  defendant  admits  by  this  plea,  ib, 

what  defendant  undertakes  to  proye  by  this  plea,  ib. 

what  proof  supports  plea,  1308, 9. 

when  ne  pleads  liberum  tenementum  in  another,  and  that  he  entered  by 

Ids  command,  the  command  is  traversable,  1309. 
when  it  is  incumbent  on  defendant  to  plead  freehold  in  another,  ib, 
where  declaration  states  single  act  of  trespass,  thertf  can  be  no  new 

assignment,  ib, 
accord  and  satisfaction,  ib. 

accord  without  satisfaction  cannot  be  pleaded,  ib, 
estoppel,  1310. 

when  verdict  in  an  action  may  be  pleaded  by  way  of  estoppel  in 

another,  ib, 
judgment  must  be  pleaded,  ib, 

facts  stated  in  recital  of  specialty  is  conclusive  between  parties,  ib. 
but  they  are  only  conclusive  between  privies,  ib, 
leave  and  licence,  1311. 

where  party  licensed  to  do  an  act,  all  things  necessary  to  do  the  act  are 

licensed,  ib, 
where  several  trespassers  defendant  must  prove  licence  for  each,  1311,  2. 
licence  to  enter  and  occupy  land  ought  to  ne  pleaded  as  a  lease,  1312. 
licence  in  law  is  also  a  good  plea,  ib, 
entry  into  an  inn  at  reasonable  time  licensed  in  law,  ib, 
where  party  abuses  licence  given  by  law  he  becomes  a  trespasser  ab 

initio,  ib. 
nonfeasance  does  not  make  party  trespasser  ab  initio,  1313. 
working  a  distress  is  a  trespass,  ib, 
where  licence  given  by  the  party,  an  abuse  does  not  make  a  trespasser 

ab  initio,  ib, 
as  to  entry  upon  stranger's  land  to  take  party's  own  goods,  ib, 
process,  ib, 

breaking  outer  door  a  trespass,  ib, 

but  sheriff  may  break  outer  door  to  rescue  bailiffs  who  have  been 

resisted,  or  recover  goods  which  he  has  seized,  but  is  impeded  in 

carrying  away,  1314. 
but  not  inner  door,  ib. 

in  criminal  process,  demand  must  be  made  before  outer  door  broken,  ib, 
the  inner  doors  of  a  stranger  cannot  be  broken,  ib. 
justification  under  warrant  from  commissioners  of  excise  to  search  for 

smuggled  goods,  ib. 
length  of  time  which  trespasser  may  take  immaterial,  ib. 
right  of  common,  ib. 

of  pasture  of  estovers  or  of  turbary,  a  good  plea,  ih. 
what  plea  is  allowed  with  this  plea,  to. 
right  of  way,  1315. 

different  kinds  of  wa3r8,  ib, 

definition  of  a  highway,  tb, 

there  is  no  common  risht  of  bathing  in  the  sea,  ib. 

what  amounts  to  a  dedication  to  the  public,  1315,  0. 
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right  of  WSJ— eoMtf ntiedL 

nrast  be  a  clear  intentioii  to  dedicate,  1316. 

consent  of  the  owner  in  fee  neoessaiy,  1317. 

there  cannot  be  a  partial  dedication  to  public,  ib. 
private  waj,  definition  of,  ib. 

1.  hj  grant,  1317,  a 

right  to  renatr  way  is  incident  to  grant,  1318. 

diffinence  between  user  of  highway  and  private  way,  1319. 

2.  by  preecription, 

definition  of  a  que  estate,  tb. 
right  of  w^  is  an  easement  and  not  an  interest,  ib, 
and  therefore  should  not  be  described  as  appendant  or  appur- 
tenant, ib. 
unity  of  possession  of  land  extinguishes  it,  when,  ib. 
effect  of  unity  of  seisin,  1319,  20. 

3.  by  custom, 

to  church  or  to  market  by  inhabitant  of  a  village,  good,  1320. 
right  of  a  tithe-owner,  ib, 

4.  by  express  reservation,  ib, 
6,  for  necessity, 

if  close  be  mnted  to  stranger,  and  is  surrounded  by  grantor's  land, 
grantee  shall  have  a  way,  ib. 
when  way  exists  by  operation  of  law,  ib. 
such  a  way  is  limited  by  the  necessity  which  creates,  ceases  when 

necessity  ceases,  1321. 
where  there  has  been  an  extinguishment  by  unity  of  possession  and 
subsequent  severance,  ib. 
pleading  right  of  way, 

necessary  to  show  the  nature  and  precise  locality  of  the  wav,  ib. 

in  private  way  terminus  a  quo  and  terminus  ad  quern  should  be  set 

forth,  1322. 
what  plaintiff  may  reply,  ib, 
tender  of  amends,  ib. 

tender  of  amends  before  action  for  taking  goods,  &c.,  is  not  good, 

1322,  3. 
in  actions  q.  c.  f.  defendant  may  in  certain  cases  plead  tender,  1323. 
Evidence,  ib. 

trespass  may  be  proved  at  any  time  before  action  brought  except  in 

continuando,  ib. 
where  trespasses  are  stated  at  different  times,  ib. 
declarations  by  one  in  same  interest  as  plaintiff  admissible,  ib. 
as  to  proving  where  trespasses  were  committed,  ib. 
meaning  of  the  words  '*  close  in  which,  &c.,"  1324. 
as  to  proving  right  of  way  by  user,  ib. 
Damages,  t^. 

in  trespass  de  bonis  asportatis,  jury  may  give  damages  by  way  of  interest 

by  Stat.  3  &  4  WiU.  IV.  c.  42,  s.  29,  ib, 
messure  of  damages  in  action  q.  c.  f.,  1325. 
when  verdict  is  distributable,  t^. 
in  case  of  breaking  snd  entering  a  mine,  ib. 
CosU,  1326. 

where  verdict  for  one  defendant  he  is  entitled  to  third  part  of  costs  of 
joint  defence,  ib. 

TROVER: 

what  necessary  to  maintain  the  action,  1327. 

definition  of  absolute  and  special  property,  1328. 
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TEOVER-^cofUinued. 
absolate  property, 

what  is  sufficient,  1328. 

properly  in  stolen  goods.    See  Stolen  Goods. 

award  does  not  confer  property  so  as  to  support  trover,  1330,  1. 

when  property  Tests  in  consisnee,  1331. 

bill  of  lading,  indorsement  of,  confers  sufficient,  ib,,  1332,  3. 

property  must  be  perfect  and  complete,  1333 — 7. 
special  property, 

definition  of,  1337. 

sufficient  against  all  but  the  absolute  owner,  ib, 

who  enabled  to  bring  trover  by  it,  ib, 

temporary  property  when  sufficient,  1338. 
right  of  possession, 

landlord,  of  chattels  let  has  not  sufficient,  to  bring  trover,  1339. 

aliter  as  to  fixtures  severed  and  sold  by  tenant,  1339,  40. 

of  bailor  against  bailee  or  bond  fide  purchaser,  1340. 

when  acquired  by  vendee,  ib, 

sufficient  without  actual  possession,  1341. 
subject  of  the  action, 

personal  goods  only,  ib, 

not  things  fixed  to  the  freehold,  ib, 

when  timber  severed  is  a  subject  of  the  action,  1828. 

what  are  fixtures.    See  Fixtures. 

may  be  for  an  undivided  part  of  a  chattel,  1848. 
the  conversion, 

wrongful  conversion  the  gist  of  the  action,  ib. 

See  Co'nvbbsion. 
By  whom  and  against  whom  trover  maintainable, 

by  assignees  of  bankrupt,  272,  273,  274,  318,  324r,  d24<x;,  324<fc/. 

against  assignees  of  bankrupts,  322. 

by  bankrupt,  when  it  lies,  322. 

not  by  one  joint-tenant,  &c.,  against  another,  1355. 

exception  where  thing  held  in  common  destroyed,  1356. 

but  destruction  must  he  proved,  1356,  7. 

and  where  possession  of  one  is  not  possession  of  both,  1357. 

effect  of  nonjoinder  of  a  joint-tenant,  ib, 

against  a  corporation,  1358. 
Pleadings, 

the  declaration,  form  of,  ib. 

venue  transitory,  ib, 

description  of  the  goods,  ih. 

statement  of  possessioo,  ib, 

in  actions  by  or  against  busband  and  wife,  ib, 

count  in,  against  carriers,  460,  1331^  n. 
pleas, 

effect  of  "  not  spiilty,"  1359. 

under  it  defendant  can  prove,  what,  ib, 

effect  of  not  possessed,  ih. 

what  may  be  proved  under  it,  1360, 1. 

liens.    See  Lien. 

Statute  of  Limitations,  1371. 

bimkruptcy  of  defendant  after  cause  of  action  no  plea,  1372. 
Replication, 

new  assignment,  ib. 
Evidence, 

things  necessary  to  be  proved,  ib, 

not  necessary  to  prove  now  goods  came  to  defendant's  hands,  ib. 
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debentare  must  be  proved  as  laid,  1378. 

parol  evidence  of  deeds  aoaght  to  be  recovered,  when  admissible,  1373, 

ponression  of  a  diip  primd  facie  evidence  of  ownership,  ib. 

entries  in  the  cnstom-honse  not  of  themselves  evidence  without  con- 
necting  them  with  the  parties,  id. 
of  conversion, 

demand  and  refusal  to  be  proved,  when,  1373,  4. 

except  where  actual  conversion  or  tortious  taking  is  proved,  ih. 

qualified  refusal  not  evidence  of  conversion,  137^. 

refusal,  to  be  evidence  of  conversion,  must  be  by  party  having  it  in  hia 
power  to  deliver,  1376,  6. 

rerasal.  no  evidence  of  conversion,  where  anything  due,  unless  the  sum 
due  be  tendered,  1376. 

converrion  by  defendant  himself  should  be  proved,  1377. 

where  several  defendants,  joint  conversion  must  be  proved,  ib, 
staying  proceedings, 

on  brings  subject-matter  into  court  and  paying  costs,  ib. 
Verdict,  divisible,  ib. 
Damages, 

in  the  nature  of  interest,  i6.,  1378. 

on  bill  of  exchange  how  calculated,  ib. 

in  action  against  sheriff  expenses  of  the  sale  to  be  deducted,  when^ 
1378. 

for  working  coal  mine,  ih. 

nominal  damages  where  plaintiff  has  accepted  the  goods  after  action,  ib^ 
Judgment, 

is  for  damages  only,  1379. 

TRUST : 

under  what  circumstances  court  will  presume  an  outstanding  term  surren- 
dered, 694, 5. 

if  it  appear  that  legal  estate  is  outstanding  in  another  person,  cestui  que 
trust  cannot  recover  in  ejectment,  695. 

TRUSTEE : 

may  petition  in  bankruptcy,  262. 

TURBARY : 

common  of,  465. 

TURNIPS: 

contract  for  sale  of,  not  an  interest  in  land,  when,  851. 

TURNPIKE  TOLLS : 

lease  of,  how  made,  830. 

u. 

UNCERTIFICATED  BANKRUPT: 
when  he  may  sue,  322  a  teq, 
cannot  retain  property  against  assignees,  1304,  5. 

UNDEBlEASE  : 

no  breach  of  covenant  not  to  assign,  517. 

UNDER-TENANT : 

must  give  notice  to  landlord  of  writ  in  ejectment,  725. 
who  considered  landlord  under  stat  11  Geo.  II.  c.  19,  ib. 
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UNITY  OF  POSSESSION: 

where  saspenmoii  only  of  rigbt^  and  not  an  extinguubment,  46G,  .1140, 1319. 

UNSOUNDNESS  IN  HORSES.    See  Warranit. 

USAGE: 

of  general  lien  of  earrienij  455. 

anything  presumed  to  support  ancient  usage,  1191. 

by-law,  presumed  from,  to. 

USE  AND  OCCUPATION : 

action  for,  is  one  of  contract,  1380. 

debt  lies  for,  where  lease  by  deed,  630. 

pleadings  where  demise  is  by  deed,  626. 

eviction  a  good  plea  in  bar  in  debt  for  rent,  ih. 

where  agreement  is  not  by  deed,  action  of  assumpsit  may  be  maintained 
under  11  Geo.  II.  c.  19, 1381. 

landlord  under  this  statute  recovers  an  equivalent  for  the  rent,  ib. 

will  lie  for  incorporeal  hereditament,  1382. 

so  where  there  was  an  agreement  for  lease,  though  by  deed,  %b, 

a  corporation  aggregate  may  sue  and  be  sued  in  this  form  of  action,  ib. 

determination  of  tenancy  must  be  proved,  1383. 

necessity  of  written  surrender,  %b, 

how  dispensed  with,  U>. 

where  agreement  is  incomplete  by  Statute  of  Frauds,  and  tenant  enters 
under  it,  1384. 

where  prior  tenant  hss  not  absolutely  surrendered  or  had  notice,  ib. 

lessor  entitled  to  receive  absolute  possession  at  the  end  of  the  term,  1385. 

as  to  liability  of  one  of  two  jointrtenants  where  the  other  holds  over,  ih, 

use  and  occupation  lies  for  a  constructive  as  well  as  an.actual  occupation,  i6. 

but  there  must  be  an  actual  entry,  ib, 

where  premises  are  burnt  down,  1386. 

if  defendant  has  not  obtained  possession  from  plaintiff,  plaintiff  can  only 
recover  rent  from  time  he  had  the  lesal  estate,  t6. 

when  words  "at  request  ^  of  the  defendants  material,  1387,  8. 

in  what  cases  vendor  may  sue  vendee^  1388. 
'  no  action  in  case  of  merely  equitable  interest,  t^. 

bringing  an  ejectment  does  not  bar  action  for  use  and  occupation,  1389. 

where  defenoant  not  allowed  to  impeach  title  of  plaintiff,  t5. 

<'  nil  habuit  in  tenementis"  bad  plea,  ih. 

when  an  eviction  is  a  defence,  1391. 

when  rent  shall  be  apportioned,  ih, 

no  implied  warranty  m  a  lease  that  a  house  shall  be  fit  for  hibitation,  iJb, 

nor  in  demise  of  real  property,  i6. 

husband  not  liable  for  occupation  of  wife,  dum  sola,  1392. 

where  premises  are  let  or  are  discovered  to  be  used  for  purposes  of  prostitu- 
tion, 1392,  3. 

action  maintainable  without  attornment  upon  AitB  Anne,  1393. 

V. 

VACANT  POSSESSION: 

how  to  proceed  in  ejectment,  in  case  of,  729. 
what  amounts  to,  i6. 

VALUE  RECEIVED: 

not  essentially  necessary  to  insert  in  bill  of  exchange,  376. 
TOL,  !!•  S  Q 
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VARIANCE: 

amendment  of.  nnder  Common  Law  Procedure  Act,  1S95.  ^^ 

vhen  material,  607. 

in  description  of  premises  in  ejectment,  693. 

VAULT: 

mandamns  to  hnry  m  parfietdary  will  not  lie,  1097* 

VENDOR  AND  VENDEE.    See  Auctiow. 

VENIRE  DE  NOVO: 

when  the  court  will  award,  in  action  for  slander,  1269. 

VENUE : 

la3ring  the  venue  in  actions, 

assault  and  l>atter3r,  may  be  laid  in  any  county,  29,  30. 

exception  to  this  rule  by  stat,  ib, 

assumpsit,  115. 

covenant,  538. 

debt  on  bond,  dated  abroad,  571. 

debt  on  judgment,  622. 

debt  by  executor  of  one  seised  of  rent-service,  &c,  624  &  n. 

debt  for  rent  arrear,  624,  5. 

on  penal  statutes,  6i35, 

ejectment,  693. 

false  imprisonment,  932. 

libel,  1057. 

nusance,  1145. 

replevin,  1206. 

trespass,  1305. 

trover,  1358. 

VERBAL: 

gift  of  chattel,  1333. 

VERDICT ; 

in  actions  against  joint  trespassers,  37. 
in  ejectment,  756. 
in  libel  may  be  general,  1060. 

on  any  fact  distinctly  put  in  issue,  may  be  pleaded  to  any  action  between 
same  parties,  1310. 

VESTING  ORDER: 

by  insolvent  debtors*  court,  does  not  take  property  out  of  sherifF,  1335. 

VESTURA  TERRJE : 

person  entitled  to,  may  maintain  trespass,  1296. 

VISITATION  BOOKS : 

of  heralds,  when  evidence  of  pedigrees,  751. 

VISITOR : 

mandamus  does  not  lie  to,  when,  1095,  6. 

VOID  AND  VOIDABLE : 

whether  bond  of  infant  be  void  or  voidable,  596  &  n. 

what  covenants  are  void,  507. 

void  lease,  effect  of  entxy  under,  832. 
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VOLUNTARY : 

payment,  what,  88,  d. 

transfer,  in  contemplation  of  bankruptcy,  248 — ^251.  See  Acts  of  Bankruptcy. 

bond,  when  good  against  executors,  780, 

conveyance,  what,  239,  240. 

meaning  of  word,  249. 

VOTE : 

when  thrown  away,  1180. 

VOYAGE : 
illegal,  997. 

W. 

WAGES : 

of  seamen,  1240. 

of  servant,  action  for,  1112. 

of  domestic  servant,  1113. 

WAIVER: 

of  notice  to  quit,  716. 
,    of  forfeiture,  717. 

parol  evidence  of|  of  written  contracts,  875. 

WALL: 

property  in,  1297. 

WARRANT: 

party,  justifying  under  warrant,  must  set  it  forth  in  his  plea,  84,  933,  4. 
no  action  shall  be  brought  against  constable   for  an  act   done   under   a 
justice's  warrant,  until  demand  of  copy  of  such  warrant,  929, 30. 

WARRANT  OF  ATTORNEY : 
given  by  infant  is  void,  145. 

to  confess  judgment  given  by  bankrupt,  when  void,  308,  309,  310. 
to  confess  judgment,  must  be  attested  by  an  attorney,  308. 

WARRANTY : 

distinction  between  actions  for  deceit  and  for  warranty,  641. 

between  express  warranty  and  naked  affirmation,  646. 
where  party  can  <exercise  his  own  judgment,  646,  7. 

or  where  defect  is  visible,  647. 
express  warranty  not  to  be  extended  by  implication,  648,  654. 

by  an  agent,  652. 
of  the  sale  and  warranty  of  horses,  ib^ 
purchaser  of  horse  ouffht  to  procure  a  wairanty,  otherwise  seller  is  not 

liable,  except  on  the  ^ound  of  fraud,  i6. 
doctrine  of  sound  price  being  equivalent  to  warranty  ur  now  overturned,  ilu 
where  warranty  extends  to  age,  649. 
rule  as  to  unsoundness,  ih. 
examples  of,  650. 

<ftib-bitinff  is  not,  unless  warranted  free  from  vice,  ib. 
Ytone-dedHer  cannot  maintain  action  for  warranty,  if  sale  made  on  Sunday, 

651. 
action  should  be  on  the  warranty,  651,  2. 
evidence  of  variance,  652. 
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zecmpt,  containing  mnxsAj,  if  itamped  with  receipt  stampi  will  be  good 

evidence,  ib, 
implied  warrantyi  653. 

where  goods  are  to  conretDond  to  a  soecified  deacription,  i{53,  4. 
where  pnrchaier  zeliea  on  his  own  jnogment,  or  on  that  of  selleri  654. 
warranty  to  be  inferred  from  nsagea  of  trad^  656. 
f  oar  sereral  conrsea  which  may  he  adopted  by  Tendee  when  the  warranty  is 

not  complied  with,  655^7» 
where  he  has  a  right  to  xetom  the  article,  655, 6. 
where  not,  656. 

trial  means  a  reawmable  trial,  ib» 
declaration, 

nsoal  now  to  declare  in  aaaompnt,  658.^ 
effect  of  C.  L.  P.  Act  on  character  of  pleas  in  snch  actiona,  t&. 
damages,  657,  8. 

no  warranty  implied  in  lease  of  house  or  lands,  1391. 
of  warranty  in  policies.    See  ImuaANOB. 

WARREN: 

free,  franchise  of,  908. 

whether  flnronse  be  bird  of,  ib.  /' 

Man  wood's  description  oi  birds  of,  ib^ 

WASTE: 

waste  land  near  a  highway,  747, 1S97,  8. 

breach  assigned,  that  defendant  had  committed  waste,,  is  not  fenpported  by 

evidence  that  he  had  not  need  the  premises  in  a  hnabandlike  manner, 

564. 

WATERCOURSE  : 

what  enjoyment  of  water,  in  any  particnlar  manner,  gives  a  right  to  party 

so  enjoying  it,  1137. 
artificial, law  as  to,  1138. 
right  to  enjoyment  of  an  nnder^gronnd  spring,  1138,  9. 

WAY: 

of  the  diffisrent  kinds  of  wa3r8, 1 315. 
how  a  private  way  may  be  claimed, 
by  giant,  1317, 8. 

prescription,  1319. 

effect  of  unity  of  possession,  466, 1319,  20. 
where  it  extinguishes,  1140, 1319. 
where  it  suspends  only,  ib. 
custom,  1320. 
express  reservation,  ib, 
necessity,  ib, 
how  to  plead  a  right  of  way,  1321,  2. 
replication  thereto,  1322. 
enjoyment  ''as  of  right,"  meaning  of,  1140. 
extent  of  right,  question  for  jury,  1141. 
adverse  user,  what  not  sufficient,  1140. 

effect  of,  for  twenty  years,  ib, 
public  way,  1315—7. 

where  a  dedication  of  way  to  the  public  may  be  presumed,  1315. 
permitting  the  public  to  have  the  free  use  of  a  way  for  six  years  is  sufficient 
evidence  of  a  dedication,  where  no  bar  has  been  put  up,  1315,  6. 


INDBXJ  1543. 

WAY— MfilMiiMi. 

but  dedicatioft  miut  be  with  delibexate  pQipose^  18X6. 

dedication  of  way  to  the  public  ia  not  a  tnmafer  of  the  abaolate  property  of 

the  BoU,  ib, 
there  may  be  a  highway  without  thoroughfare/ 131 6,  n. 
dedication  must  be  by  consent  of  owner  of  fee^  1317. 
See  NusANCB. 

WHAEFINGER: 
as  carrier,  441. 
lien  ofy  455,  n,,  1366. 

WIFE  : 

letters  and  conversations  of,  when  evidence  in  adulteiy,  22^  3. 

confession  of^  not  evidence,  22. 

a  witness  of  necessity  as  to  adnlterons  interoonrae,  749. 

bat  not  of  non-aooess,  ib. 

coverture.    See  Baron  and  Fsmb. 

husband  and  wife  compellable  to  give  evidence  for  or  against  each  other, 

when,  354. 
letter  to,  evidence  of  publication  of  libel  on  husband,  1065. 

WILL: 

of  personal  estate,  how  proved,  799.    See  Fbauds,  Statuti  or. 

WINDOWS: 

action  for  darkening,  1134. 

WITNESS : 

competency  of,  under  stat.  6  &  7  Vict.  c.  85,  whether  he  be  interested  in 

the  suit  or  a  party  thereto,  14  &  15  Vict.  c.  99,  577,  n. 
of  the  necessary  qualifications  of  witnesses, 
use  of  reason,  883. 

such  religious  belief  as  to  be  sensible  of  the  obligation  of  an  oath,  ib. 
husband  and  wife  compellable  to  give  evidence  for  or  against  each  other, 

when,  354. 
execution   of   instrument  must  be  proved  by  subscribing  witness,  577, 

8§9. 
exceptions  to  this  rule  where  subscribing  witness  is  dead,  578. 
or  insane,  ib. 

or  is  absent  in  a  foreign  country,  ib. 

or  intelligence  cannot  be  obtained  of  him,  upon  fcdr,  serious,  and  dili- 
gent inquiry,  ib. 
generally,  production  of  instrument,  in  pursuance  of  a  notice,  does  not 

supeisede  the  necessity  of  proving  it  bv  subscribing  witness,  889. 
daughter  is  a  good  witness  in  an  action  brought  by  tiie  father  for  seduction, 

1126. 
See  EviDBNCK. 


WORDS : 

actionable  in  themselves,  1254,  5,  7,  8. 
how  to  be  construed,  1257. 
words  not  actionable  in  themselves,  1259. 
See  LiBSL.    Slandkb. 

WORK  AND  LABOUR: 

new  rule  concerning  count  for,  70, 1. 

uncertificated  bankrupt  may  maintain  action  for,  323. 
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WRIT: 

of  inquiry,  under  stat  8  &  9  WilL  IIL  c  11,  ma^,  by  3  &  4  WUl.  IV.  c.  42, 

B.  16,  De  ezeeated  before  sheriff,  unless  otherwise  ordered,  614,  n. 
when  new  writ  of  inquiry  may  be  issued  in  assault  kad  batteiy,  37.    See 

RiBOOUB. 

writ  of  error  lies  on  the  final  judgment  in  the  action  of  account,  6. 
original  writ  in  ejectment,  693,  723. 

writ  of  error  in,  759. 
of  possession,  may  issue  in  ejectment,  when,  757. 
mode  of  executing,  758. 

WRITTEN  CONTRACT : 
parol  evidence  to  alter,  875. 


THE    END. 


BRADBUBT  AVD  EVAXtS,  PSISTKBS,  WHITirBUBS. 
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